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PREFACE  TO  THIS  EDITION. 


The  text  and  notes  of  the  author,  as  they  stood  in  the  third 
edition  of  the  present  work,  which  edition  contained  the  last 
revisions  and  emendations  made  by  him,  are  in  the  present  edi- 
tion restored  in  their  integrity  by  the  removal  of  all  matter 
interpolated  since  the  author's  death. 

The  notes  and  additions  to  the  text  made  since  that  time  have 
been  used  as  materials  for  the  double-column  notes  of  this  edi- 
tion. In  a  few  cases  the  notes  of  former  editors  stand  as  they 
appeared  in  the  seventh  edition;  but  most  of  the  notes  now 
appearing  in  double  columns  are  new.  The  author's  notes  run 
across  the  page. 

The  notes,  other  than  the  author's,  from  the  beginning  of  the 
work  to  the  end  of  Chapter  V.,  at  page  226,  and  those  at  the  end 
of  section  473  a  (page  660),  and  of  section  514  b  (page  731),  were 
written  by  Mr.  J.  L.  Thorndike,  of  the  Boston  Bar. 

The  editor's  thanks  are  due  to  Mr.  George  J.  Tufts  for  valua- 
ble assistance  throughout  the  work. 

MELVILLE  M.  BIGELOW. 

Boston,  May  1,  1883. 


ADVERTISEMENT  TO  THE  SECOND  EDITION. 


The  former  edition  of  this  work  being  exhausted,  I  have  availed 
inys«?lf,  in  the  preparation  of  the  present  edition,  of  the  opportu- 
nity of  revi^iing,  correcting,  and  amending  the  text  and  notes 
throu'^hout^  and  of  adding  such  new  materials  as  have  been  fur- 
nished by  the  recent  authorities  at  the  common  law,  as  well  as 
by  more  diligent  researches  into  foreign  jurisprudence.  For  the 
^■•pinions  of  some  foreign  jurists,  I  was  obliged,  in  the  former  edi- 
ii'>n  (as  the  reader  was  informed  in  the  notes)  to  rely  upon  the 
citations  from  their  works  which  I  found  in  other  authors,  not 
bavintr  access  to  the  originals.  With  one  or  two  unimportant 
exreptinns,  the  originals  of  these  foreign  jurists  are  now  in  my 
j.^^^^ion,  and  have  been  consulted  by  me  ;  so  that  I  have  been 
t:.-iMt-d  to  correct  some  errors  in  those  citations,  and  also  to  fur- 
:.>h  mi^Tv  complete  and  perfect  statements  of  their  respective 
.  •  ::iifn-.  Perhaps  it  may  not  be  useless  here  to  add  that,  in 
f  ^.  :y  case  where  any  authority  for  any  position  is  cited  at  the 
I.  •:*»ni  of  the  page,  the  reader  may  rest  assured  that  the  very 
.•^:*..:i  h.'is  been  perused  and  diligently  compared  by  me  with 
:".v  'riijiiiiil. 

A-*  tiie  works  of  foreign  jurists,  especially  of  those  who  lived 
'•-:'  r»*  the  middle  of  the  eighteenth  century,  are  rarely  to  be 
f  .:.  1  in  American  libraries,  either  public  or  private,  and  hyq 
'•-  ■  ::i.u'^  daily  more  scarce  and  difficult  to  be  purchased  abroad, 
I  h  kvr  ma<le  my  extracts  therefrom  more  c(»pious,  and  often  cited 
t:.-  w-rds  of  the  original,  so  that  the  reader  might  be  spared  the 
:.-  •  -.-ity  of  further  researches  into  the  originals,  and  also  might 

:  -"*  the  means  of  ascertaining  the  accuracy  of  the  expositions 

111  tLe  text. 


These  explanations  may  acconnt  for  the  &ct,  that  the  work^ 
unexpectedly  to  myself,  has  swelled  to  doable  its  former  size ;  a 
fact  which  (as  the  pages  and  sections  of  the  former  edition  are 
still  preserved)  might  not  readily  occur  to  thotse  who  are  not 
accustomed  to  examine  the  signatures  at  the  bottom  of  the  differ- 
ent sheets. 

Since  the  publication  of  the  former  edition,  Mr.  Burge  has  pub- 
lished his  very  able  and  comprehensive  Commentaries  on  Colonial 
and  Foreign  Law,  mainly  as  applicable  to  the  colonies  of  Great 
Britain,  in  which  he  has  devoted  a  number  of  chapters  to  the  con- 
sideration of  many  of  the  topics  embraced  in  the  present  work. 
The  plan  of  his  work,  however,  essentially  differs  from  my  own  in 
its  leading  objects.  It  exhibits  great  learning  and  research ;  and, 
as  its  merits  are  not  as  yet  generally  known  to  the  profession  on 
.  this  side  of  the  Atlantic,  I  have  made  many  references  to  it,  and 
occasional  quotations  from  it,  with  the  view  of  enabling  the  pro- 
fession to  obtain  many  more  illustrations  of  the  doctrines  than  my 
own  brief  text  would  suggest,  and  also  fully  to  appreciate  his 
learned  labors.  Monsieur  Foelix,  also,  the  accomplished  editor 
of  the  Revue  EtrangSre  et  Fran§aise  (a  highly  useful  and  meri- 
torious periodical  published  at  Paris),  has,  in  the  volume  of  the 
year  1840,  discussed,  in  a  series  of  articles,  many  topics  of  the 
Conflict  of  Laws,  and  given  the  opinions  of  the  leading  foreign 
jurists  on  the  subject.  I  have  gladly  referred  to  his  very  interest- 
ing and  lucid  expositions,  that  my  own  countrymen  may  more 
readily  understand  their  great  value  and  importance. 

It  is  not  probable  that,  in  the  course  of  my  own  life,  this  work 
will  undergo  any  essential  change  from  its  present  form.  Other 
avocations  and  other  pressing  duties,  judicial  as  well  as  profes- 
sorial, will  necessarily  occupy  all  the  time  and  attention  which  I 
may  hereafter  be  permitted  to  command  for  any  juridical  pursuits. 
I  must,  therefore,  dismiss  these  Commentaries  to  the  indulgent 
consideration  of  the  reader,  not  as  a  work  which  has  surveyed 
the  whole  subject  or  exhausted  the  materials,  but  as  an  essay 
towards  opening  the  leading  doctrines  and  inquiries  belonging  to 
private  international  jurisprudence,  which  the  genius  and  learning 
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an«l  labors  of  more  gifted  minds  may  hereafter  mould  and  polish 
aiid  esfKind  into  an  enduring  system  of  public  law.  My  own 
wi?hes  will  be  fully  satisfied,  if  (to  use  the  language  of  my  Lord 
Coke,  in  the  close  of  his  first  Institute)  anything  shall  be  found 
h«rnrin«  which  ^  may  either  open  some  windows  of  the  law  to  let 
in  more  light  to  the  student,  by  diligent  search  to  see  the  secrets 
<'f  the  law,  or  to  move  him  to  doubt,  and  withal  to  enable  him  to 
i:i«]uire  and  learn  of  the  sages,  what  the  law,  together  with  the 
true  reason  thereof,  in  these  cases  is/' 

JOSEPH   STORY. 


TO  THE 

HON.  JAMES  KENT,  LL.D. 

Sib, 
It  affords  me  very  sincere  satisfaction  to  have  the  opportunity 
of  dedicating  this  work  to  you.  It  belongs  to  a  branch  of  interna- 
tional jurisprudence  which  has  been  long  familiar  to  j'^our  studies, 
and  in  which  you  have  the  honor  of  having  been  the  guide  and 
ins-tractor  of  the  American  youth.  I  can  trace  back  to  your  early 
labors  in  expounding  the  civil  and  the  foreign  law  the  motive  and 
ea<3ouragement  of  my  own  far  more  limited  researches.  I  wish 
tli^  present  work  to  be  considered  as  a  tribute  of  respect  to  a 
dLj^-tinguished  master  from  his  grateful  pupil. 

It  is  now  about  thirty-six  years  since  you  began  your  judicial 
ca.T-eer  on  the  bench  of  the  Supreme  Court  of  the  State  of  New 
Tc^Tk.    In  the  intervening  period  between  that  time  and  the  pres- 
erkt^you  have  successively  occupied  the  offices  of  Chief  Justice 
and  of  Chancellor  of  the  same  State.     I  speak  but  the  common 
voice  of  the  profession  and  the  public  when  I  say,  that  in  each  of 
tViese  stations  you  have  brought  to  its  duties  a  maturity  of  judg- 
ment, a  depth  of  learning,  a  fidelity  of  purpose,  and  an  enthusiasm 
*^r  justice,  which  have  laid  the  solid  foundations  of  an  imperish- 
^We  fame.     In  the  full  vigor  of  your  intellectual  powers,  you  left 
^'le  bench  only  to  engage  in  a  new  task,  which  of  itself  seemed  to 
aetnand  by  its  extent  and  magnitude  a  whole  life  of  strenuous 
^^'igence.    That  task  has  been  accomplished.    The  Commentaries 
^^  American  Law  have  already  acquired  the  reputation  of  a  jurid- 
ical classic,  and  have  placed  their  author  in  the  first  rank  of  the 
benefactors  of  the  profession.     You  have  done  for  America  what 
Mr.  Justice  Blackstone  in  his  invaluable  Commentaries  has  done 
for  England.     You  have  embodied  the  principles  of  our  law  in 
P^es  as  attractive  by  the  persuasive  elegance  of  their  style 
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as  they  are  instructive  by  the  fulness  and  accuracy  of  their 
learning. 

You  have  earned  the  fairest  title  to  the  repose  which  you  now 
seek,  and  which  at  last  seems  within  your  reach.  It  is  in  the 
noblest  sense,  Otium  cum  dignitate.  }Az,j  you  live  many  years  to 
enjoy  it !  The  consciousness  of  a  life  like  yours,  in  which  have 
been  blended  at  every  step  public  spirit  and  private  virtue,  the 
affections  which  cheer  and  the  taste  which  adorns  the  domestic 
circle,  cannot  but  make  the  recollections  of  the  past  sweet,  and 
the  hopes  of  the  future  animating. 

I  am,  with  the  highest  respect. 

Your  obliged  friend, 

JOSEPH  STORY. 

Cambridge,  Massachusetts, 
January  1,  1834. 


PREFACE. 


I  xow  submit  to  the  indulgent  consideration  of  the  profession 
and  the  public  another  portion  of  the  labors  appertaining  to  the 
Ihme  Professorship  of  Law  in  Harvard  University.     The  subject 
is  one  of  great  importance  and  interest ;  and  from  the  increasing 
intcrcouree  between  foreign  States  as  well  as  between  the  differ- 
ent States  of  the  American  Union,  it  is  daily  brought  home  more 
and  more  to  the  ordinary  business  and  pursuits  of  human  life. 
The  difficulty  of  treating  such  a  subject  in  a  manner  suited  to  its 
importance  and  interest  can  scarcely  be  exaggerated.     The  mate- 
rial are  loose  and  scattered,  and  are  to  be  gathered  from  many 
source*,  not  only  uninviting  but  absolutely  repulsive  to  the  mere 
ftrulent  of  the  common  law.     There  exists  no  treatise  upon  it  in 
th«^  Eni:li^lI  language;  and  not  the  slightest  effort  has  been  made, 
•-xc»rpi  by  Mr.  Chancellor  Kent,  to  arrange  in  any  general  order 
"vt-n  the  more  familiar  maxims  of  the  common  law  in  regard  to 
::.     rmil  a  comparatively  recent  period,  neither  the   English 
liwy».-rs  nor  the  English  judges  seem  to  have  had  their  attention 
•Jrawn  towards  it  as  a  great  branch  of  international  jurisprudence, 
«'r,;.  h  they  were  required  to  administer.     And  as  far  as  their 
r»^*-.arches  appear  as  yet  to  have  gone,  they  are  less  profound  and 
-ri-fdctrir}-  than  their  admirable  expositions  of  municipal  law. 
The  Mibj»*ct  has  been  discussed  with  much  more  fulness,  learn- 
:,  .\:i«l  ability  by  the  foreign  jurists  of  continental  Europe.    Hut 
•  ■•  •  :i  among  them  there  existij  no  systematical  treatise  embracing 
-  .  :!.♦•  L^rneml  topics.     For  the  most  part,  they  have  discussed  it 
'..y  with  reference  to  some  few  branches  of  jurisprudence,  pecu- 
. -:  \u  the  civil  law,  or  to  the  customary  law  (almost  infinitely 
^  *r.-l )  of  the  neighlioring  States  of  Europe  or  tlie  diffei*ent  prov- 
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inces  of  the  same  empire.  And  it  must  be  confessed  that  their 
writings  are  often  of  so  controversial  a  character,  and  abound 
with  so  many  nice  distinctions  (not  very  intelligible  to  jurists  of 
the  school  of  the  common  law),  and  with  so  many  theories  of 
doubtful  utility,  that  it  is  not  always  easy  to  extract  firom  them 
such  principles  as  may  afford  safe  guides  to  the  judgment.  Ro- 
denburg,  BouUenois,  Bouhier,  and  Froland  have  written  upon  it 
with  the  most  clearness,  comprehensiveness,  and  acuteness.  But 
they  rather  stimulate  than  satisfy  inquiry  ;  and  they  are  far  more 
elaborate  in  detecting  the  errors  of  others  than  in  widening  and 
deepening  the  foundations  of  the  practical  doctrines  of  interna- 
tional jurisprudence.  I  am  not  aware  that  the  works  of  these 
eminent  jurists  have  been  cit^d  at  the  English  bar  ;  and  I  should 
draw  the  conclusion  that  they  are  in  a  great  measure,  if  not 
altogether,  unknown  to  the  studies  of  Westminster  Hall.  How 
it  should  happen  that,  in  this  age,  English  lawyers  should  be  so 
utterly  indifferent  to  all  foreign  jurisprudence,  it  is  not  easy  to 
conceive.  Many  occasions  are  constantly  occurring  in  which  they 
would  derive  essential  assistance  from  it  to  illustrate  the  ques- 
tions which  are  brought  into  contestation  in  all  their  courts. 

In  consulting  the  foreign  jurists,  I  have  felt  great  embarrass- 
ment, as  well  from  my  own  imperfect  knowledge  of  the  jurispru- 
dence which  they  profess  to  discuss,  as  from  the  remote  analogies 
which  it  sometimes  bears  to  the  rights,  titles,  and  remedies  recog- 
nized in  the  common  law.  To  give  their  opinions  at  large  upon 
many  topics  would  fill  volumes  ;  to  omit  all  statements  whateve)^ 
of  their  opinions  would  be  to  withhold  from  the  reader  many 
most  important  lights  to  guide  his  own  studies  and  instruct  his 
own  judgment.  I  have  adopted  an  intermediate  course,  and  have 
laid  before  the  reader  such  portions  of  the  opinions  and  reason- 
ings of  foreign  jurists  as  seemed  to  me  most  useful  to  enable  him 
to  understand  their  doctrines  and  principles,  and  to  assist  him 
with  the  means  of  making  more  ample  researches  if  his  leisure  or 
his  curiosity  should  invite  him  to  the  pursuit.  Humble  as  this 
task  may  appear  to  many  minds,  it  has  been  attended  with  a  labor 
truly  discouraging  and  exhausting.    I  dare  not  even  now  indulge 
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the  belief  that  my  success  has  been  at  all  proportionate  to  my 
wi>hes  or  my  efforts.  I  feel,  however,  cheered  by  the  reflection 
(L»  it  a  vain  illusion  ?)  that  other  minds  of  more  ability,  leisure, 
and  learning,  may  be  excited  to  explore  the  paths  which  I  have 
ventured  only  to  point  out.  I  beg,  in  conclusion,  to  address  to 
the  candor  of  the  profession  my  own  apology  in  the  language  of 
Str}'kiu8 :  *^  Crescit  disputatio  nostra  sub  manibus ;  unum  ejiim 
fi  ahsolveris  jus,  plura  se  offerunt  consideranda.  At  nos  tern- 
pons,  quod  nimis  breve  nobis  fit,  rationem  habentes,  accuratius 
Ula  inquirere  baud  possumus.  Hinc  sufficerit,  in  prsBsens  spar- 
bisde  quaedam  saltem  adhuc  jura,  quidque  de  iis  statuamus,  vel 
obiter  dixisse.*'  ^ 

JOSEPH  STOEY. 

CaXBAJDOB,  MAMACBDiBTTS, 

>  Strykii,  DitpaUtio  1,  ch.  2,  {  02,  Tom.  iL  p.  24. 


LIST  OF  AUTHORS  CITED. 


Tam  iulloving  list  of  tome  of  the  more  important  authors,  whose  works  hare  been 
ntctl.  maj  as»i»t  the  student  in  his  researches : — 

D  AcrBMEAC,  Obitbt  Feakcis,  Chancellor  of  France,  bom  at  Limoges,  1668,  and 

died  1751.     Uii  works  are  collected  and  published  in  13  vols.  4to. 
AixxAiiDcn  aa  Alxxakdbo,  a  Neapolitan  lawyer,  bom  1461,  and  died  at  Rome 

&boat  the  age  of  62. 
li'ABCKVTaE.  Bkbtbastd,  President  of  the  Presidial  of  Rennes,  bom  in   1519,  and 

dird  in  159(1.     His  works  are  entitled  "  Commcntarii  in  Patrias  Briconnm  Leges, 

tctt  Confuecodines  gvneralcs  Ducatus  Britanniss  " 
ZxLDv;  Ubaldcs,  bom  about  1324,  died  1400.    His  works  are  comprised  in  4  vols. 

fiilhi. 

[Hab  'A  **  International  Law.'*    Boston,  1883.] 

b4BT«>ijD.  or  Babtholcs,  bora  at  Sasse  Fcrrato,  in  the  March  of  Ancona,  1313,  and 
4!.<«i  in  hi*  46ch  jear.  He  was  called  ''  the  sur  and  luminary  of  lawyers,  the 
Bka*i«r  of  truth,  the  Untem  of  equity,  the  guide  of  the  blind,"  &c.  His  works 
««ne  printtd  at  Venice,  1499,  in  4  vols,  fol.,  acconliog  to  Camus,  in  1599,  in  10  or 
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COMMENTARIES 

ON  THE 

CONFLICT   BETWEEN   FOREIGN   AND 
DOMESTIC   LAWS. 


CHAPTER   h 


IHTRODUCTORY  BEMARKS* 

L  Knrwiiy  &/  Lmt§  in  different  Cmintritt. — The  earth  has 
lii|  linee  been  dirided  into  disitinct  niittonsit,  inhabiting  diffe- 
lt«  iffjosii.,  ppeakiiig  different  laiiguagej^,  engagt^d  in  different 
fnvti,  and  attached  to  different  forma  of  government^  It  ia 
■Uaml  that,  under  anch  circumstances,  there  nliould  be  many 
Wiaeti  in  their  institutions,  customs,  laws,  and  polity,  and 
^tliaM9  vartaiiceii  should  result  Hometimes  from  accident,  and 
tvieljiiiei  from  deiiign^  sometimes  from  superior  skill  and  know- 
MpoflooU  miereilai  and  sometimes  from  a  choice  founded  in 
ipMMt  and  aitppnried  by  the  prejudices  of  imperfect  civili. 
>Mioa.  Climate  and  geographical  position^  and  the  physical 
iriiptaf  inging  from  them«  must  at  all  times  Imve  had  a 

.•.  lice  in  the  organization  of  each  society^  and  have 
\  a  peculiar  complexion  and  character  to  many  of  its  arrange- 
The  bold,  intrejiid^  and  hardy  natives  of  the  north  of 
(Mpe.  wliether  ciidliied  or  barbarous,  would  scan*cly  desire  or 
^^Itfali!  U^e  indolent  inactivity  and  Itixurious  indulgences  of  the 
iMilifli,  Nations  inhabiting  the  borth*rs  of  the  ocean,  and 
ia^limed  to  mar'----  -ttercourse  with  otlier  nations,  would 
MnDy  require  ii  lu  and  laws  adapted  to  (heir  pui^uita 

^  viteriirisea,  which  would   be  wholly  unlit  for  those  who 
■kvld  be  placed  in  the  interior  of  a  continent^  and  should  main- 

TfinckesabfMleftlili 


til*  IsameiJ  resdtr  Ls  rtferred  to  Borga's 
Foteign  Lftv,  vol.  1,  pi.  I,  c.  1»  p.  1-^. 
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2  COXPUCT  OF  LAWS.  [S.  1-2  O. 

tain  very  different  relations  with  their  neighbors,  both  in  peace 
and  war.  Accordingly  we  find  that,  from  the  earliest  records  of 
authentic  history,  there  has  been  (as  far  at  least  as  we  can  trace 
them)  little  uniformity  in  the  laws,  usages,  policy,  and  institu- 
tions either  of  contiguous  or  of  distant  nations.  The  Egyptians, 
the  Medes,  the  Persians,  the  Greeks,  and  the  Romans  differed 
not  more  in  their  characters  and  employments  from  each  other, 
than  in  their  institutions  and  laws.  They  had  little  desire  to 
learn  or  to  borrow  from  each  other;  and  indifference,  if  not 
contempt,  was  the  habitual  state  of  almost  every  ancient  nation 
in  regard  to  the  internal  polity  of  all  others. 

2.  Intercourse  between  the  ancient  Nations. — Yet  even  under 
such  circumstances,  from  their  mutual  intercourse  with  each 
other,  questions  must  sometimes  have  arisen  as  to  the  operation 
of  the  laws  of  one  nation  upon  the  rights  and  remedies  of  parties 
in  the  domestic  tribunals,  especially  when  they  were  in  any 
measure  dependent  upon,  or  connected  with,  foreign  transac- 
tions. How  these  questions  were  disposed  of  we  do  not  know. 
But  it  is  most  probable  that  they  were  left  to  be  decided  by  the 
analogies  of  the  municipal  code,  or  were  abandoned  to  their  fate, 
as  belonging  to  that  laige  class  of  imperfect  rights,  which  rests 
wholly  on  personal  confidence,  and  is  left  without  any  appeal  to 
remedial  justice.  It  is  certain  that  the  nations  of  antiquity  did 
not  recognize  the  existence  of  any  general  or  universal  rights 
and  obligations,  such  as  among  the  modems  constitute  what  is 
now  emphatically  called  the  Law  of  Nations.  Even  among  the 
Romans,  whose  jurisprudence  has  come  down  to  us  in  a  far  more 
perfect  and  comprehensive  shape  than  that  of  any  other  nation, 
there  cannot  be  tn\ced  out  any  distinct  system  of  principles 
applicable  to  international  cases  of  mixed  rights.  This  has  been 
in  some  measure  accounted  for  by  Huberus  ^  upon  the  supposi- 
tion that,  at  the  time  to  which  the  Roman  jurisprudence  relates, 
the  Roman  dominion  extendeil  over  so  great  a  portion  of  the 
habitable  world,  that  frequent  cases  of  contrariety  or  conflict 
of  laws  could  scarcely  occur.^  But  this  is  a  very  inadequate 
account  of  the  matter;  since  the  antecedent  jurisprudence  of 

1  2  Hub.  lib.  1,  tit.  3,  p.  24. 

*  The  language  of  Iluberus  is,  "  In  jure  Romano  non  eat  mirum  nihil  hac 
de  re  extare.  cum  populi  Romani  per  omnes  orbis  partes  dififusam,  et  squabili 
jure  gubematum  imperium,  confLictui  diversarum  legum  non  aeqne  potuerit 
esse  subjectum."  — 2  Hub.  lib.  1,  tit.  3,  s.  1. 


OtTRODlTCTOBT  REMAJIK& 


QIQ^  hhve  embmced  many  such  cases  at  earlier  periods ; 
aed  if  Ibere  hud  been  any  rules,  even  traditionally  knowni  to 
gotwn   Ifaem,  they  could  icarcely  have  failed  of  being  incor- 
porated  into  the   Civil   Codes   of  Justinian,     In  many  of  the 
wmiiotm  otct  which  the  Romans  extended  their  dominion,  the 
inhabiteinto  were  left  in  poBseasion  of  the   local    institutions^ 
nngM,  moA  laws,  to  a  hu^ge  extent :  and  commercial  as  well  as 
pnlitical  tutercoarse  must  have  brought  many  diversities  of  laws 
and  magaa  to  judgment  before  the  tribunals  of  just  ice  J     We 
B    liaTa  Iba  looat  abundant  evidence  on  this  hcud«  in  relation  to  the 
Hjawa,  after  they  bad  submitted  to  the  Roman  yoke,  who  were 
BalQl  permitted  to  follow  their  own  laws  in  the    times  of  our 
HSa^ioictr,  and  down  to  the  dcstructioD  of  Jerusalem.^ 
H     9  a.  BaH*^an  Irrupiwn  into  the  Roman  Umpire, — Wlien  the 
HDOftlMm  nations  by  their  irruptions  finally  succeeded   in  esta* 
FWiaMiH  themaelves  in  the  Roman  Empire,  and  the  de[)endent 
aationa  subjectfid  to  its  sway,  they  seem  to  have  adopted,  either 
bj  dcrigo,  or  from  accident  or  necessity,  the  policy  of  allowing 
tbt  ifilbrant  races  to  lire  togetbert  and  to  be  governed  by  and  to 
[■  lint u. their  owo  separate  manners,  laws,  and  institutions  in 
tfwir  aittlttal   bterooutiie.     While  the  conquerors,   the  Gothsi 
Franks,  and  Lombards,  maintained  their  own  laws 
and  ctttloisi  over  their  own  race,  they  silently  or 
etpirssily  allowed  each  of  the  faces  over  whom  they  had  obtained 
•a  ibolaia  sovereignty,  to  regulate  their  own  private  rights  and 
•Ion  aeeording  to  their  own  municipal  jurit^prudence*     It  has 
lesMihjiglj  been  remarked  by  a  most  learned  and  eminent  jurist, 
ibsl  bom  llib  slate  of  society  arose  Uiat  condition  of  civil  rights 
iiaoaiiuted  peraooal  rigbtst  or  personal  kws,  in  opposition  to 
tsniUirial  laws.* 

<  te  I  Ilcrtii  Ofwrm.  t.  I,  de  Collb.  Leg.  p,  119,  s,  2;  R  p.  109,  ed*  171(1. 

'  IW»  «f»  trvc»  to  hr  fvfunit  In  the  l)l;ifiys^t  of  th*  i*xj8lt'nc«  and  operation 
41b  ki  li*:L  Sw  Ihg,  UK  1.  Jl.  7;  1)1-,  00,  0»  5,  1;  iMg.  IH)»  4,  IS,  27; 
1^  )S.  S,  1 ;  Ltrvnnor^  DiiMrt.  p.  1 ,  n.  a^ 

*  ftflf^Bj't  itmkfty  of  thp  Komsn  Law  in  ilm  MidiUe  A^^mi.  The  whole 
^^^  h  111188 Jtiijglj  ifitefMtinf  and  eurioui,  afid  th«r<^fon)  I  quote  it  at 
■»tN»  Jir.  Cstheart'i  tean^h^  -  --i  i  -  V  p.  m>-104.  -  *  When  tlw 
^"^  BofMiiiaas^  Fraaii,  at.  d  kingdoms  la  Uie  ooiia- 

^  tk«a«fr  aalijisl  lo  tlie  pDwrr  m  ikMinr-,  Mirr*^  wfiv  two  different  modes 
^  t^siiaf  thm  maoqmuwd  raee.  *f1ii?y  mij^ht  be  ifxtirpaUMj  by  deiitrojiog  or 
or  tbo  eoiKtii«rinf  nalioui  lor  the  take  of  inereaalnf 
~        tlis  Eomaiia  into  OsrmaiiSi  \i$  loreliif 
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2  //,  Ahnenee  of  Remedy  in  ea$e  of  Conflict  of  Lawt. — Still  how- 
«v<;r  thin  waM  but  a  mere  arrangement  in  the  domestic  polity  ol 

m\  i\\^\i\  tliftir  m All n<?r»,  erinniitution,  and  laws.  Neither  mode  however  was 
folliivvifil ;  \tix  ttlllK«uf(h  rnany  Iir>man8  were  slain,  expatriated,  or  enslaved,  this 
WfM  only  lliA  lot  of  IndividiiaU,  and  not  the  systematic  treatment  of  the  na- 
tion, liolli  \\\t*Mk  on  the  contrary  lived  together  and  preserved  their  sepa- 
rfif«  fii'MiiHtrit  and  lawN.  From  this  state  of  society  arose  that  condition  of  civil 
ri||li(M  dttiiuiiiiiiiiUid  [MnKiiial  rights,  or  personal  laws,  in  opposition  to  terri- 
Uii  liil  IfivvH.  Thn  moderns  always  assume  that  the  law  to  which  the  individual 
owutt  otiHilltimjis,  Is  that  of  tho  country  where  he  lives  ;  and  that  the  property 
and  onntraoU  of  Hvnry  resident  are  regulated  by  the  law  of  his  domicil.  In 
ttii^  Minoiy  llitt  diHti action  between  native  and  foreigner  is  overlooked,  and 
imtiiMiiil  iltiHtmnt  is  entirely  disregarded.  Not  so  however  in  the  Middle  Ages, 
whtiiH,  ill  Uit)  Niinio  cMJiintry,  and  often  indeed  in  the  same  city,  the  Lombard 
livtsil  iiiiilt^r  tilts  I^unburdiu,  and  the  Roman  under  the  Roman  law.  The  same 
dlMtiudtioii  of  iiiWN  was  also  applicable  to  the  different  races  of  Germans.  The 
Kruult,  Uuigiiudlan,  and  (lotli,  ruHidod  in  the  same  place,  each  under  his  owe 
law,  an  Ih  foioilily  statod  by  tlio  liisliop  Agobardus,  in  an  epistle  to  Loub  Ic 
JXslutntiair0.  **  It  ufUni  hap|>en(t/'  says  he,  **  that  five  men,  each  under  i 
dilYDitMit  law,  may  be  found  walking  or  sitting  together.'' 

•  111  tiio  KiiMt  (jiktliio  kingdom  alone,  this  custom  was  not  originally  fol 
hiwni.  Tiiord,  an  artitlcial  and  systematic  plan  was  adopted,  which  belong! 
V>  tho  pariiuiilar  hUtory  of  that  nation,  and  cannot  be  brought  within  the 
g^noial  iiii|uit'y.  All  the  other  states  followed  the  system  of  personal  laws 
aiiil  (liiH  uiiivoiMid  ptauiivo  could  not  have  arisen  fmm  accidental  reasons,  bul 
fuuii  iHtiiiiiKin  vlown,  principles,  and  wants.  These  may  be  appropriately  illu» 
Uat^d  at  pii^unt. 

*  AmHudiujj  U»  tln»  g«)n<^ral  opinion  the  system  of  personal  laws  prevailed 
among  all  (liu  (lonnan  nationn,  fioui  the  earliest  times;  and  it  is  customary  to 
^pluiii  ilu«  oUouniHtaum)  \\y  the  love  of  fretfdom  so  peculiar  to  these  races. 
In  iho  Uiht  pliiiHt  liowdvor  it  is  ditlioult  to  (>erceive  how  such  an  institution 
^»ulvl  aviio  nuMvly  t'kvm  rttgai^l  to  Ul>erty.  ^uch  an  attachment  migiit  indeed 
vivato  a  with  among  nations  or  individuals,  to  preserve  their  own  laws  in  a 
(oivij^n  vH^unti.v,  oi'  undoi'  a  fv>rrign  yoke;  but  the  question  is,  how  were  the 
|4vd\>iirioiM>t  pis»pto  iiubuHHl  to  giant  them  this  privili^ge?  The  benevolent 
aikd  hvvtpiU^blo  di-^iKMiliou  of  the  Yictoriou;»  may  have  been  partly  theeause; 
but  \W\\  OK'io  )v»\o  of  iuviloai  aflfords  no  satl^fuA;tonr  ezphmatioo.  This 
huio.^uo  lu'aUnoitt  of  f<UA'iv[ne)-H  w;ui  iK^t  deeply  seated  iu  the  character  of  the 
gid  Vtotui.%11^  it  iM  pJi»UU»ie  \\\\\\t  among  them  every  foreigner  was,  at  ^a^  a 
\VUdtuuj{,  and  (>o)ongod  to  the  cKi>s  ot  the  Biesterfi-eien,  denied  the  advan- 
tt^Oii  a)ih)i4;{  t'vvuu  scr\iv>o  in  the  luitioniil  army  or  fi-om  the  obligations  oJ 
fe«^tv.  ;iuJ  living  .u  \\\  ;itioo,  unp«vtt^;ted  by  any  power  except  tiie  wemk  hand 
ol  the  ^cuctikl  .;v»\ontMtcnt,  v^hot  v^ltile  ihey  excluded  him  from  the  righto  oi 
iu%uiuic;<\  Mihoiitod  hLn  ^»iv{»crty,  ;ukd  c\;wc«td  bis  cv>mpoaition»  if  shiioL  Fnr- 
Uiot\  iioo  >ik.uit  oi  xuch  jkw  iuAtiluiiou  .kii  the  pei-sunal  laws*  could  never  kavf 
bov'ti  Ksi  iu  v^  couotiv  >»ithout  trade,  and  where  tew  £urei};:uera  fcsiiImL  In 
thocio  v.'iicuuiJvUiiK'ert,  it«i  inti\>duv*(toii  wac^  itti()os^ible.  If  only  asingin  Golk 
h\ovi  ru  uw  liurgundiiui  Kiupirv«  iK>ue  of  ills  oouncryuten  ouuhi  hit  ioaiMita 
tUuatOjOcr  UoUuc  law,  jyid  Uio  1^'^uudiaua  ciieiutielvea  ween  nnfeirely  igno- 
r«ua  gi  \Xm 


*»J 
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psrfieutar  naUon ;  and  even  then  it  must  often  have  in- 
vilv^  M*rioa!i  emlMurassments  whenever  questionn  arose  in 
ll)(mni  to  cou6ictitig  li^liU  and  claimii  and  remedies,  growing  out 
dealin}^  and  acU  and  contracla  between  individualis  belong'^ 
^  to  fliffeieiit  tacea*  But  when  the  question  iiis«umed  a  more 
DpreliefifriYe  ohaiucier,  and  the  point  to  be  decided  wm^  what 
nW  ahotild  prevail,  where  there  was  a  conflict  of  law^  bet%veen 
lent   w*  lly  independent  of   each  other,  and 

tjbeit  were  lu-  .;  .^  Lutblisiieil  of  a  private  nature  between 
Mat  of  the  subjects  of  each  sovereignty,  there  wa^  no  recognized 
ftistlple  or  i  .  which  was  promnlgated  hy  all,  or  siubmitted 

li  WkH.  ^  -,  .*  ..j^hts  were  probably  left  without  any  remedy, 
iftd  lircatne  either  the  subject  of  private  adjustment,  or  were 
ikatly  dti«regnrdtHl. 

I  Tkf  l^w  f/  A'iiftimf.— The  truth  is,  that  the  Law  of  Na- 
titai,  Oxielly  •<!  called,  wiu$  in  a  great  measure  unknown  to  an- 

*IW  CmUi  it«  tliai  i^^-v  urnfjt  of  each  fto  inatitutton,  and  the  pomibility  of 
teil«iji^  It,  eottlil  \H  after  Ut«  iiaiioiis  were  blended  together  in 

ai^^iitiit  muiM*     l  !  rfiftfJulon  of  each  Icingilorii  would  then 

wItAi  rciuki  i*«v»  r    III      I  .11.  !       i-hl  aViout  by  iD«ii}  h*nevol*'iice  to- 
IbdifiduiV  loouunt  of  tlie  origin  of  thi^  «y3K 

4d  prfKMi-^  iiLia  sUit^,  ftetlWd  iu  countries 

1y  iiiUj-rt  I.;  li'jVAK  Al  tiiistt  Uie  viUi^Jity  of  two  bws  only  wa«i  a*i- 
:  «.f,,  tiir  law  of  Ute  Tict«>rioiift  mce,  and  of  tlit!  vahquiMh^  Itomana. 
HAAMnIi  MiMki^fif  la  ollitf  Gennau  nittiouM  did  not  ^t  (init  etijoy  tb»«  rif^bt 
HHpif  ftnAn  Chisir  own  bw«  :  Iml  wh^n  nwr  ^appored  kingdom  hiul  cuttistided 
^^■H>iuiiiy  ami  •prcsd  out  (»erman  tribej*,  then  the 

■SI  4  Ihs  iMiqiMfiad  Gsrtfta  i^^cd  in  tbn  name  manner 

'BV^KDSSft  foniisriij  bad  bssn.  Ibus  itlM>  every  forcigrn  law  prevailing  ta 
^^ftfiis  «l  tlis  eooi|tisror  was  odnuttrd  and  ci:>niiidcrQd  as  valid  among  all 
it  niiyifcibtit     Thb  pnu^tire  ouj^bt  to  have  prod nccid  the  following  rcAults. 

M  fat.  hi  i&c  Bnrili^iti  |»rt»  of  Francn,  th*»   K*  -   *    *    'r  »-  »>  !aw«  mn«t 

exclttsivviy  m^ivftd ;  and  a  odor  the  <  >  it  wonld 

memmrj  lo  adnit  Ui#wiMths  laws  of  iiic  npKi  unum,  nur^nndiansi 
iUrarUiMi,  and  SasEooii;  bteaoss  thsM,  as  nationn.  lielongo*!  U>  the 
■ft-    lulj  bowrvtrdiii  not  fonn  u  1'      and  there 

•M  wk  nmmtyiofmSXy  bs  tbs  sams  re  a  '  %'  f»f  T^  »n>- 

^■AtlKv  wiihla  lbs  Fratik  empLrs.    la  luiy  aU^j  uuar  Uic-    I  <'^ 

H^is^y  \j9mhvAh  stid  Haoaa  taw  ooald  bare  prcvnlted  to  lli  > 

•f  ••wy  eiWr ;  tij!  ^j«iqQ«i4  by  the  Frankx*  all  the  n j     '  ' 

•^U«t  •liaiiirir  rrilory  of  the  cociquururs  must   hiiv«     \^>'■^^ 

^^  %fm  \kmm  smtipipslsd  results  am  nupf ported  by  hbtory;  and  this 
■MmssIs  ftslrofiif  rfnuirnzAl  ocmfirination  of  that  account  of  tb«  origiu  of 
^^siilaBt  mks^ak  IkkI  by  general  roiUioning/  —  The  jiame  pas^ags 

"^  Vla*^  in  %i,  ,,.  4^x'i  Frvnch  tram^Ution  of  the  lamo  work,  vol  1, 

i^,  «1.  1S30;  Id.  e.  8,1.  30,  sd.  1839. 


dqnitv.  and  id  rhe  siov  grnwch  of  xnodan  tiiiies»  wwrf^r  the  eooh 
bined  indiience  «u  Chnfldaoiiy  and  conmuace.^  It  »  we&  known 
ciiac  when  die  Roman  Empire  wan  •ieaooyed*  ciis  ChixBtiaa  wnld 
was  divided  into  manv  indep^idenr  ioveragnties^  acfcnowledidiur 
no  common  head,  and  connected  by  no  anifbtni  ciYfl  politj.  The 
invasions  oi  the  oarbncami  of  die  Sardu  die  estahliafameiit  o€ 
die  fendal  ^yscem  in  die  Mittdle  a.tp^  and  die militarT  soint  and^ 
encerprue  dieriahed  by  me  Cnuadea^  acruek  down  aH 
commerce*  and  snrrendered  all  private  rxgius  anaj  cantzacte 
mere  despodc  povra.  Ic  waia  noc  iindl  die  revival  of  commc 
on  die  shores  of  die  Medicersuiean.  and  die  revival  oi 

and  die  smdy  of  die  Civil  Law  by  die  diocoverr  of  the  Fan  ^. 

deccs  had  given  an  increased  encerprise  to  mar^inii^  j 
and  a  consequent:  importance  go  mArrnmi*  coacractBi^  rh^^  imj 
diing  like  a  system  of  interandoniil  pudce  began  to  be  develope^^. 
It  first  assumed  the  mode^c  fijrm  of  commercial  naages ;  ii  w^ma 
next  promulgated  under  the  more  impooni^  andiocitT  of  roj  ^al 
ordinances  :  and  it  dually  became  by  sxlenc  adopdon  a  genezdLly 
connected  system,  founded  in  the  natural  convenience*  and  mn 
serted  by  tiie  general  comity  of  the  commercial  nadoos  of  Enn^e. 
The  system  thus  introiuced  for  the  purposes  of  comineTce  faajs 
gradually  extended  itself  to  other  ocjeccs^  as  the  intercomae  odT 
nations  has  become  more  free  and  freq^uenc     New  nilesv  i^eting^ 
on  the  basis  of  general  ccnvenience  and  an  enlarged  aenae  of 
narional  duty,  have  from  time  to  time  been  promolgated  bjT' 
jurists,  and  supported  by  courts  o:  juidce,  by  a  coarse  of  jmidi^ 
cal  reasoning  which  has  commanded  almost  universal  confidence^ 
respect,  and  obedience,  withou:  the  aid  either  of  municipal  sta-* 
totesw  or  of  royal  ordinances,  or  of  in:emadonaI  treaties. 

4-  y^ceifity  fjr  General  Rulff4^ — Indeed,  in  the  present  times, 
without  some  general  rules  of  right  and  obligation^  lecognixed 
by  civilized  nations  to  govern  their  intercourse  with  each  other, 
the  most  serious  mischie£>  and  mo^t  injurious  conflicts  would 
arise.     Commerce  is  now  so  absolutely  universal  among  all  coon- 
tries-  the  inhabitants  of  all  have  such  a  free  intercourse  with 
each  other,  contracts,  sales,  marriages,  nuptial  setdements,  willsy 
and  successions,  are  so  common  among  persons  whose  domicile 
are  in  different  countries,  having  different  and  even  opposite  laws 
on  the  same   subjects,  that  without   some   common  principles 
1  Ste  1  Ward,  Law  of  Nations,  c.  6,  p.  171-t^)0  ;  Id.  c.  S^p.  120-190. 
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>ted  bjr  nil  nations  in  this  regard,  there  would  be  an  utter 
of  oil  rightu  and  remedies ;  and  intolerable  grievances 
grovr  up  to  weaken  all  the  domestic  relatione,  aa  well 
if  to  desttojr  the  sanctity  of  contracts  and  the  Becurity  of 

I 

« 

PS,  Mmiration§, — A  few  simple  cases  will  sufficiently  illustrate 
ikt  importance  of  some  international  principles  in  mattera  of 
private  right  and  duty.  Suppose  a  contract,  valid  by  the 
i  of  th«  country  where  it  is  madct  is  sought  to  be  enforced 
ia  aooiher  countr>'  where  such  a  contract  is  positively  prohibited 
by  Sla  lawa;  or,  vice  versa,  suppose  a  contract  invalid  by  the 
kwB  of  the  country  where  it  is  made,  but  valid  by  that  of  the 
iocuilrj  where  it  is  sought  to  be  enforced,  it  is  plain  that  unless 
iinifomi  rules  are  adopted  to  govern  such  cases  (which  are 
miCOiiimOD),  the  grossest  inequalities  will  arise  in  the  ad- 
of  justice  between  the  subjects  of  the  different 
itms  in  Rsgiutl  to  such  contracts*  Again  :  by  the  laws  of 
i  MQOtries  marriage  cannot  be  contracted  uutil  the  parties 
amre  at  twenty-one  years  of  age  ;  in  other  countries  not  until 
they  arrive  it  the  age  of  twenty*{ive  years.  Suppose  a  marriage 
^be  eootzaeled  between  two  persons  in  the  same  country,  botli 
!  vtiora  are  cwrer  twenty -one  years  but  less  than  twenty-five,  and 
\  of  them  is  a  subject  of  the  latter  country*  Is  such  a  mar- 
valid  or  not?  If  valid  in  the  country  where  it  is  cele- 
I«  b  )t  valid  ahio  in  the  other  country  ?  Or  the  question 
'  be  pni|Kiunded  in  a  still  more  general  form :  is  a  marriage, 
i  between  the  parties  in  the  place  where  it  is  solemnized, 
ily  valid  in  idi  other  countries?  Or  is  it  obligatory  only  as 
llocal  regulation,  and  to  be  treated  everywhere  else  as  a  mere 

f  1  QoiatiODa  of  this  sort  must  be  of  frequent  occurrence,  not 
in  diffefeiit  countries  wholly  independent  of  each  other,  but 

win  pfovincea  of  the  same  empire  which  are  governed  by  dif- 
it  tawa,  at  was  Uie  case  in  France  before  the  Revolution  ;  and 
ill  eountrie*  acknowledging  a  common  sovereign,  but  yet 

af^BBsed  as  distinct  cotntnunities,  as  is  still  the  case  in  regard  to 

I  BmIImmp,  Id  bb  prsftie*  (?ol.  1,  p.  xviU),  tays:  '  11  r^era  done  toa- 

nmtkfim  aao  ocmtrari^U  porpetu^Ue  tie  loix  :  fieul^tre  r^^ncm- 

lUiiBMDt  «atr»  nous  tar  bien  dos  ahjeto.    De  \k  la  it^^ce^Mt^  do 

» dm  rtfkt  il  4m  prlodpaa  que  pmtreai  ooos  oondoira  dans  la  d^- 

t  qm  GtUe  varUt^  peut  fidre  nattm.* 


rt  CONFLICT  OF  LAWS.  [S.  6-9. 

ih«  coniiii unities  composing  the  British  Empire,  the  Germanic 
( 'oiifeUeruoy,  the  States  of  Holland,  and  the  dominions  of  Austria 
MhH  iCuiitkia.^  Innumerable  suits  must  be  litigated  in  the  judicial 
ffiiuiim  of  thette  countries  and  provinces  and  communities,  in 
%«hi(:h  ihi)  decision  must  depend  upon  the  point  whether  the  na- 
Lu>i»  {>t  u  cuutraot  should  be  determined  by  the  law  of  the  place 
whuic  it  iM  litigated,  or  by  the  law  of  the  domicil  of  one  or  of  both 
(»i  Die  )«i4rlioH«  or  by  the  law  of  the  place  where  the  contract  is 
luudo  i  whether  the  capacity  to  make  a  testament  should  be  regu- 
lated by  thu  law  of  the  testator's  domicil,  or  that  of  the  location 
(Mlim;  of  hit!  pi\>perty;  whether  the  form  of  his  testament 
i»tiiiiilil  lie  {uoMOiibed  by  the  law  of  the  place  of  his  domicil,  or  by 
Ui4«t  of  the  location  of  his  property,  or  by  that  of  the  place  where 
Lhu  ictttamuut  is  made  ;  and  in  like  manner,  whether  the  law  of 
tiiu  (louiiuil,  or  what  other  law,  should  govern  in  cases  of  succes- 
t)hiu  to  iiitodUte  estates.' 

V.  Ttniturial  Limits  of  Laws.— It  is  plain  that  the  laws  of  one 
lioiuitiy  euu  have  no  intrinsic  force,  proprio  vigore,  except  within 
Uiti  ti  rtiloriul  linuts  and  jurisdiction  of  that  country.  They  can 
kiiiiil  (inly  iu  own  subjects,  and  others  who  are  within  its  jurisdic- 
Udit.il  hiuiu  ;  and  thu  latter  only  while  they  remain  therein.  No 
"tin  1  KfiUoit,  oi*  its  Hubjeott),  are  bound  to  yield  the  slightest  obe- 
<ili.ii(.(i  to  ihtme  laws,  Whatever  extra-territorial  force  they  are 
If  I  l«.u(',  it)  tho  roMuU,  not  of  any  original  power  to  extend  them 
id.i'ntil,  liiit  ol'  that  reHpoot,  which  from  motives  of  public  policy 
I J  If. I  ii»ai«iiw  uio  (iiM|Hmml  to  yield  to  them,  giving  them  effect,  as 
).l««.  piitii.iii  iu,  t»ub  uuituii)  vicissitudinis  obtentu,  with  a  wise  and 
Uit'  I'd  M^^aiil  to  (touunon  convenience  and  mutual  benefits  and 

n<<. iiiu.t      HoiiUuiM»U  htiH  laid  down  the  same  exposition  as  a 

inH\  .J  l(Ui  luudauieottU  maxims,     *Of  strict  right,' says  he,  *  all 

li,    Im.\'»  Oiiiilii  Us  »*  i*i>Voroign  have  no  force  or  authority,  except 

il  1(111  ll<<.  liniiU  of  IiIm  domains.     But  the  necessity  of  the  public 

n  ..»l  u'lbMM  li^«  intiHuluoeil  some  exceptions  in  regard  to  civil 

r  I  .'.       *  Iim  droit  dtroit,  toutosleslois^ que  fEutunsouverain, 

•  «,'•,)  Inch  t.i  lUitoiilo  (|ue  dans  IVtendue  de sa domination ;  mais 

ii  U-; ii»ii|ii  U\\\\\  |iublioet  g^u^raldes  nations  a  admisquelques 

V  •  j.IIhmm  iltuw  ^iM  ijui  rt^gimlo  le  commerce  civil.'* 

'  •!:  .  I  t  o'lHutt,  M^mt»U»«  «wr  Itv^  SUitwts,  p4.  1.  e.  1,  a.  5-10. 
•  i  iv'UUMO*,  |M»«Hnt.  »»  4  ;  MorUn,  K^pexV  Slatnt 
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BL  GmMeqafnci  <jf  the  Independence  of  Nattonn. — This  is  the 
i  principle  flowing  from  the  equaliry  and  independence  of 
For  it  i^  an  essential  attribute  of  every  sovereignty, 
diit  it  has  no  admitted  superior,  and  that  it  gives  the  supreme 
kw  within  it»  own  dorainions  on  all  subjects  appertiiiniu^  to  its 
loifreignty.  What  it  yields,  it  is  its  own  choice  to  yield,  and  it 
UDOi  be  eotnmatided  by  another  to  yield  it  aa  matter  of  right. 
And  aotordiDgly  it  U  laid  down  by  all  publicists  and  jurists,  as 
a  aooQtettable  rule  of  public  law,  that  one  may  with  impunity 
dbq^  the  law  pronounced  by  a  magistrate  beyond  his  own 
IfflitWT.  •  Extra  territorium  jus  dicenti  iropune  non  paretur,' 
ti  tbt  doctrine  of  the  Digest ;  *  and  it  is  equally  as  true  in  rela- 
tbo  to  nations,  as  the  Roman  law  held  it  to  be  in  relation  to 
mpitrates.  The  other  part  of  the  rule  is  equally  applicable: 
'tdnncil,  »'  lictioncm  suam  velit  jus  dieere  ; '  for 

Wttcfids  .  ^        iHction  wheu  he  seeks  to  make  it  ope- 

nit  fitra^terri tonally  as  a  matter  of  power,^  Vattel  has  deduced 
ilWlarco'  '  i  from  the  genend  imlependencc  and  equality 
rfoitidiifi,  \  J  loperly  holding  that  relative  strength  or  weak- 
ftiB  cumot  produce  any  difTcrence  in  regard  to  public  rights 
ttl  duties ;  that  whatever  itt  lawful  for  one  nation  is  equally 
lliife]  for  another;  and  whatever  is  unjustifiable  in  one  is 
ifvUy  id  in  anothisr.'  And  he  affirms  in  the  most  positive 
(what  indeed  cannot  well  be  denied),  that  sovereignty, 
with  dnmain,  estnbliMibes  the  exclusive  jurii$diction  of  a 
within  itK  own  territories,  as  to  controversies*  to  crimes, 
lidturtglite  aria^ing  therein.* 

|#.  Oa/jrt  ^  Lawi, — The  jurisjjrudence,  then,  arising  from  the 
I  of  the  laws  of  different  nations  in  their  actual  ap[)liotilion 
PBddem  eomnieree  and  intercourse,  is  a  most  interesting  and 
nt  branch  of  public  law.  To  no  part  of  the  world  is 
ft  of  more  interest  and  importance  than  to  the  United  States, 
■■»•  Ibe  tinlon  of  a  national  government  with  already  that  of 
Ivtaty^z  diiiinct  atat^,  and  in  some  respects  independent 
**>><•,  ntecMarily  crcatea  very  complicated  private  relations  and 
'V^  betWMO  tho  eittzena  of  tliose  states,  which  call  for  the 


»  TKt  ?  1  ^:  PoOiicr,  Pand.  2,  1,  n.  7. 
Pothkr/P»nd.  %  l,n.  7. 

iu  *-  15-^;  R  bk.  %  c  $,  r  33,  86;  U  Loula,  2  Dod,  210. 

L.  2,  0.  7,  i.  M.  85, 
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constant  administration  of  extra-mnnicipal  ptinciples.  This 
branch  of  poblic  law  may  therefore  be  fitly  denominated  pri- 
vate international  law,  since  it  is  chiefly  seen  and  felt  in  its 
application  to  the  common  business  of  private  perscms,  and 
rarely  rises  to  the  dignity  of  n&tional  negotiations,  or  of  national 
controversies.^ 

10.  Treatment  of  the  Sulject  by  EnglUh  TFri^t.— The  subject 
has  never  been  systematically  treated  by  writers  on  the  common 
law  of  England,  and  indeed  seems  to  be  of  very  modem  growth 
in  that  kingdom,  and  can  hardly  as  yet  be  deemed  to  be  there 
cultivated  as  a  science,  built  up  and  defined  with  entire  accuracy 
and  decision  of  principles.  More  has  been  done  to  give  it  form 
and  symmetry  within  the  last  fifty  years  than  in  all  preceding 
time.  But  much  yet  remains  to  be  done  to  make  it  what  it 
ought  to  be,  in  a  country  of  such  vast  extent  in  its  commerce, 
and  such  universal  reach  in  its  intercourse  and  polity.' 

11.  Its  Discussion  by  Continental  Jurists. — The  civilians  of 
continental  Europe  have  examined  the  subject  in  many  of  its 
bearings  with  a  much  more  comprehensive  philosophy,  if  not 
with  a  more  enlightened  spirit.  Their  works  however  abound 
with  theoretical  distinctions,  which  serve  little  other  purpose 
than  to  provoke  idle  discussions,  and  with  metaphysical  subtil* 
ties  which  perplex,  if  they  do  not  confound,  the  inquirer.  They 
are  also  mainly  addressed  to  questions  intimately  connected  with 
their  own  provincial  or  municipal  laws  and  customs,  some  of 
which  are  of  a  purely  local,  and  others  of  a  technical  and  pecu- 
liar character ;  and  they  do  not  always  separate  those  considera- 
tions and  doctrines  which  belong  to  the  elements  of  the  general 
science,  fi-om  those  which  may  be  deemed  founded  in  particular 
national  interests  and  local  ordinances.  Precedents  too  have 
not,  either  in  the  courts  of  continental  Europe  or  in  the  juridical 
discussions  of  its  eminent  jurists,  the  same  force  and  authority, 
which  we,  who  live  under  the  influence  of  the  common  law,  are 

^  The  civilians  are  accustomed  to  call  the  qaestions  arising  from  the  con- 
flict of  foreign  and  domestic  laws,  mixed  questions  (questions  mixtes).  1  Pro- 
land,  M^moires  des  Statuts,  c.  1,  s.  9,  p.  13  ;  Id.  c.  7,  s.  1,  p.  155. 

*  Mr.  Chancellor  Kent  has  remarked  that  these  topics  of  international  law 
were  almost  unknown  in  the  English  courts  prior  to  the  time  of  Lord  Hard- 
wicke  and  Lord  Mansfield,  and  that  the  English  lawyers  seem  generally  to 
have  been  strangers  to  the  discussions  on  foreign  law  by  the  celebrated  jurists 
of  continental  Europe.    2  Kent  Comm.  455. 
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to  attribtite   to  them  ;   and  it  is  unavoidable   tbut 
■jr  dtSereiic^  of  opinion  should  exist  among  thetOf  even  in 

to  iMding  principles.  But  the  strong  sense  and  ciitioal 
Iwrnifig  of  the  best  minds  among  foreign  jurigt^,  have  generally 
ttttiiilaiiied  those  doctrines  which  at  the  present  day  are  deemed 
•mtirdij  persnastTe  and  Kati^ifactory  with  us,  who  live  under  the 
ConoMXi  law,  as  well  for  the  solid  grounds  on  which  they  rest, 
m  for  lb«:  Ai  approbation  with  wluch  they  aie  entertained 

bf  oourtt  oe.* 

1^  P^mmml^  B^^  and  Mixed  Statut4fi. — In  their  discussions 
f/pon  tlus  subject  the  eiviliatiB  have  divided  statutes  into  three 

pQfsooa)^  real*  and  mixed.  Ify  statutes,  they  mean,  not 
posttiTe  legtaUtioD^  which  in  England  and  America  is  known 
bjr  thm  suie  oame,  namely^  the  acts  of  parliament  and  of  other 
lagiilatiire  bodjea»  as  oontradistinguishcd  from  the  common  kw, 
boi  Ihe  wfaoi«  municipal  law  of  the  particular  state,  from  whal- 
•MT  sottrce  artiing.^  Sometimes  the  word  is  used  by  them  in 
oootfadisltncUciD  to  the  imperial  Roman  law,  which  they  are 
occortomed  to  style,  by  way  of  eminence,  the  comm<?n  iaw^  since 
it  cot»tituti)ft  the  general  basis  of  the  jurisprudence  of  all  couti- 
MAlal  EufopOi  modified  and  restrained  by  local  customs  and 
ingm«  mod  poaittTe  legislation*^  Paul  Voct  says:  'Sequitur 
joa  partiottlamp  aeo  ooo  commune,  quod  uno  yocabulo  usiutis- 


^  Ttm  kte  Mr,  U?«mora  (vbote  lamented  desth  oceurtptl  in  July,  1833), 
li  Ui  tanwl  Dbsertalbns  oa  Ui«»  Contrariely  ut  Laws,  prmtod  at  New  Or> 
lo  14Si,  liaa  etuitBeniJled  tbo  priucij^al  c«3titi»t*ritAi  writers  who  hnvts  dis- 
1  tkb  nblsel  al  krg»*  1  ^l<iiUy  refer  tl)«*  r«*Ailcr  lo  itieiie  DisserUitba^, 
J  whh  ui^^Hmw,  Tbert  i4  aUo  o  cataluifui*  uf  tbo  principal  writer*  tu 
Traits  dm  Slalot*,  P^faoe,  vol  I,  p.  20,  noba  1 ;  in  Dupin'a  edi- 
sf  Canas,  PtoCMikiii  d*Afuc»t,  toL  2.  tit.  7,  s.  5,  art.  imi^lom  ;  in 
liSOMlifiB  oDoosroAtiA  ten  Qu^iliti^^  don  SUituU^  vol  1«  pL  1,  c.  3, 
^  V*:  in  OooKkr*  Coaliim.  dr  Hourg.  vol  1,  c  2;),  p.  450;  and  in  Mr. 
ftvfr**  reetml  Comiimtarkii  on  Colonial  and  Forrign  Law,  pt.  K  c.  I,  p.  6- 
tt  Im  IW  pfvpSTBlkm  of  Uk«is  ComrTioaUricM  I  huva  availeti  niy^f'If  chiefly 
if  tfb*  vrilinftt  tvf  Ilod  f  lit  HI  rL'.  t1»«  Voc»tn  (father  and  ii«)ii)t  IlurgiinduAt  Du 
Mialte  (Uuiin  lUtnoiA,  Bouhior,  and  lliilieriii^t  fui  cmltrac- 

^|(l»aaii  1^.-^^  »   ■*'  tV-  i....»i.  .r  .^HTtrifii^*.    My obji»ct  hoa 

^S  li«ai  toctiKafe*  compajative  uicntj^  or 

of  tlis  diJfrrrin  \  .  i^atfi.^r  from  each  of 

ImcMl* 

*fti«iiirr.  Ctm^f§m.  du  lwJur^^  \ol  i,  j.   ii5-u;i,  ».  i^-^t*';  1  HerUiOpsn^ 
^CallbcHM  Li«iiBi.  s.  4«  art.  5.  p.  \2\;  Id^  p   17.2.  ifd.  IIVI 

lis  Boitrg*  vot  1,  p.  17^,  tid,  a.  I0«  20,  30. 
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simo  statutum  dicitur,  quasi  statum  publicum  tuens.^  Appella- 
tur  etiam  jus  municipale.  Etiam  in  jure  nostro  dicta  lex  seu  lex 
municipii,  quemadmodum  in  genere  signat  jus  commune.'^  And 
he  defines  it  thus:  ^  Est  jus  particulare  ab  alio  legislatore  qoam 
Imperatore  constitutum.^  Dice,  jus  particulare^  in  quantum 
oppouitur  juii  communi,  non  prout  est  gentium  et  naturale,  sed 
prout  est  jus  civile  Romanorum,  populo  Romano  commune,  et 
omnibus,  qui  illo  populo  parebant.^  Additur,  ab  alio  legislatore, 
cum  qui  statuta  condit,  recte  et  suo  modo  legislator  appelletur, 
ut  ipsa  statuta  leges  dicuntur  municipiorum.  Et  quidem,  ab  alio, 
quia  regulariter  statuta  non  condit  Imperator ;  excipe,  nisi  miini- 
cipibus  jura  det,  statuta'  prsescribat,  secundum  quae  ipsi  sua 
regant  municipia.^  Denique  adjicitur,  quam  imperatore,  quod 
licet  Imperator  solummodo  dicatur  legislator,  id  tamen,  non  alio 
sensu  obtineat,  quam  quod  suis  legibus  non  hunc  aut  ilium  popu- 
lum,  verum  omnes  constringat,  quos  suae  dementias  regit  impe- 
rium.'^  Merlin  says:  'This  term,  statute^  is  generally  applied 
•  to  all  sorts  of  laws  and  regulations.  Every  provision  of  law  is 
a  statute,  which  permits,  ordains,  or  prohibits  anything.'  'Ce 
terme  (^statut)^  s'applique  en  g^n^ral  h  toutes  sortes  de  lois  et  de 
rfiglemens.  Cliaque  disposition  d'une  loi  est  un  statut,  qui 
permet,  oidonne,  ou  d(^fend  quelque  chose.' « 

13.  Definition  of  the  three  Classes  of  Statutes, — The  civilians 
have  variously  defined'  the  different  classes  of  statutes  or  laws. 
The  definitions  of  Merlin  are  sufficiently  clear  and  explicit  for 
all  the  purposes  of  the  present  work,  and  will  therefore  be  here 
cited.  The  distinctions  between  the  different  classes  are  very 
important  to  be  observed  in  consulting  foreign  jurists,  since  they 
have  been  adopted  by  them  from  a  very  early  period,  and  per- 
vade all  their  discussions.  Pergonal  statutes  are  held  by  them 
to  be  of  general  obligation  and  force  everywhere ;  but  real  sta- 
tutes are  held  to  have  no  extra-territorial  force  or  obligation.® 

1  P.  Voet,  de  Statut.  b.  4,  c.  1,  s.  1;  Id.  p.  123,  ed.  1661.  «  Ibid. 

«  P.  Voet,  de  Statut.  s.  4,  c.  1,  s.  2;  Id.  p.  124,  ed.  1661.  *  Ibid.. 

«  P.  Voet,  de  Statut.  s.  4,  c.  1,  s.  2;  Id.  p.  125,  ed.  1661. 

«  P.  Voet,  de  Statut.  s.  4,  c.  1,  s.  2;  Id.  p.  125,  ed.  1661;  Id.  8.  1,  c.  4  ; 
Id.  p.  35,  ed.  1661;  Liverm.  Dissert.  II.  p.  21,  note  (b),  ed.  1828. 

'  Merlin,  Rdpertoire,  art.  Statut.  vol.  31,  ed.  1828,  Bruxelles;  Saul  v. 
Hw  Creditors,  5  Mart.  N.S.  (La.)  569,  589. 

•  Rodenburg,  de  Statut.  Divers,  c.  3,  p.  7;  1  Froland,  Mdmoires  des  Sta- 
tute, c.  7,  8.  1, 2. 
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Penonal  attatutes/  mys  Merlin,  *  are  those  which  have  prioci- 
Iljr  for  their  object  the  person,  and  treat  only  of  property 
hieiut '}  inciilenially  (accessoirement)  ;  such  are  those  which  re> 
gmrcl  birlh«  legiumiicy,  freedomt  the  right  of  instituting  suits, 
ily  M  to  mge^t  incapacity  to  contract^  to  make  a  will,  to 
in  proper  person,  &c*^  Real  statuUBs  are  those  which  have 
priDcipally  for  their  object  property  (biens),  and  which  do  not 
0peftk  ol  pefwnSi  except  in  relation  to  property ;  such  are  those 
which  eonceni  the  disposition  which  one  may  make  of  his  pro- 
pertTt  eitlier  wltile  he  is  living,  or  by  testament.'^  Mixed  sta* 
tolli  Are  ihode  which  concern  at  once  persons  and  property/ 
But  Merlin  uddji,  *  that  in  this  sense  almost  all  statutes  are  mixed, 
Jlicre  being  tcut^ely  any  law  relative  to  persons,  which  does  not 
Ithfi  eiune  lime  relate  to  things/^  He  therefore  deems  the  last 
It  unnecessary,  and  holds  that  every  statute  ought  to 
re  lie  denamtnatioa  according  to  its  principal  object.  As 
i  objeel  it  real  or  personal,  so  ought  the  quality  of  the  sta* 
I  to  be  *  Mried.^     But  this  distribution  into  three  classes 

ilttiOiUy  ^  1  precisely  as  it  is  stated  by  Rodeuburg:  *  Aut 
itatutucQ  »imp1iciter  disponit  de  personLs;  aut  solum- 
de  rebu}  am  conjunctim  de  utrisque-**'    And  he  pro- 


'  TW  kTBi  liinw,  in  Ibii  tmnm  f^f  th*  civilians  and  continet)t4il  jiirif^ts,  com-^ 

\s  in  the  common  law,  but  leuJeMtnte. 
I'l  ittininvAbj«^  pro|T<3rly  i»  nevertheless 
It  the  civil  law,  as  wAi  na  in  tlie  oommon 
ivsi  to  rightti  uiid  rtnuedicj, 
^.  0.  It  s.  1,  art.  6. 
.^,  e.  I,  ».  2,  art  21. 
ittit;  Id.  Autorisatton  Mantale,  s.  IQ.       ^  Ibid. 
Djrer«itat4^,  c.  2,  p.  I;  Ijt  Binn,  Traits  d<^  la Cmn- 
lir,  2.  c  »♦  I,  LHM8;  IJouhier,  Couliim*  d*?  Bntug.  c  21-37;  Voefc* 
^    I.e.  2,  p.  116  121;  Id.  p.   120-H;^  cd    l»i(U  ;  Livennorc,  Di»- 
VI  I  I  Kmknd,  M6main*s,  Quality  dcM  StatiilJi,  pt-   I,  c-  3^  p-  25; 
*.  \'    St.  c.  i),  jn  'JU\  Uoullciiois.  Trait*  On*  SUtut**,  vol.  1, 
^        •         --'■     1      'i     '    «      .turn    dVlrUv^rm,   c.   1,  »,    bait    <V^.  —  Itoulle- 

o  *Ou  te  fttalut  di*iK>^*»  »imple- 

»  d«M  chosen;  oil  il  tJI.H|H>»rt  tiiut  ^ 

^«ii/     \  H«niiif»iioi«,  Traits  d»»(i  StAtutj*  t\?«1«  et 

25;  Id.  Wiw.  GiMi   p.  4,  6-     Mr.  Henry,  in  hi* 

ttul  Mixed  8Ltituti*A,  ha»  adopt'^d  the  iik<>  di«- 

I'Tdgmenl  of  the  source  (BouUtftiow)  fmm  which 

^^EUdrmwo  ail  bU  malcriali.     S^  lUury  on  IVrsonal  and  R^al  Statutes, 

'^  t*  l3  eo  CL  i,  1.  ].  p,  2-33w     sic>#  al*o   UvmncKc'ii  Di^n^ri.  2»  a.  Q^W2, 

h  ^imi  14.  B.  l«a,  p.  100.     Mr*  JuBlica  Part«jr  In  delivering  the  opmiun  q£ 


I  nol  ammlj  good^ 
t  is  dittjtictioii  WtM ' 

I  hy  Uictn* 
*l>«iaii7  Impf^rt 

MCfltt} 
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ceeds  to  explain  this  division  in  the  following  manner:  ^Quae 
ita  constrictim  dicta  sic  habentur  explicatius :  Aut  universus 
personae  status,  aut  conditio  in  dispositione  statuti  vertitur,  citra 
uUam  rerum  adjectionem,  adeoque  de  personis  agitur  in  abstracto, 
absque  ulla  consideratione  rerum,  ut,  verbi  gratia,  quote  quis 
aetatis  anno  sui  juris  sit,  quando  exeat  parentum  potestate,  de 
quibus  et  consimilibus  exemplis  mox  fusius.  Aut  in  solas  nu- 
dasque  res  statuti  dispositio  dirigitur,  ut  nullum  intervenire 
necesse  sit  actum  hominis,  aut  aliquam  concurrere  personae 
operam  ;  cujusmodi  sunt,  quibus  rerum  successionibus  ab  intestate 
jus  ponitur,  ut  bona  materna  cedant  maternis,  paterna  paternis, 
uothi  succedant  matribus,  non  succedant  patribus,  quando  suc- 
cedatur  in  stirpes,  quando  in  capita ;  quae  jura  successionum  ab 
intestate  appellaveris.  Aut  permittit  denique,  vetat,  aut  ordinal, 
actum  a  personis  circa  res  peragendum,  ex  utriusque  complexu 
constructum  statutum,  contra  quod,  ut  queat  committi  quippiam, 
personae  actum  intervenire  necesse  est.  Quo  pertinent.  Sine  in- 
dulto  principis  de  rebus  suis  nemo  testator;  conjuges  sibi  in- 
vicem  non  leganto;  vir  citra  consensum  uxorium  res  soli  non 
alienato.'  * 

14.  Classification. — In  the  application  of  this  classification  to 
particular  cases,  there  has  been  no  inconsiderable  diversity  of 
opinion  among  the  civilians.  What  particular  statutes  are  to  be 
deemed  personal,  and  what  real ;  when  they  may  be  said  princi- 
pally to  regard  persons,  and  when  principally  to  regard  things ; 
these  have  been  vexed  questions,  upon  which  much  subtility  of 
discussion  and  much  heat  of  controversy  have  been  displayed. 
The  subject  is  in  itself  full  of  intrinsic  difficulties ;  but  it  has 
been  rendered  more  perplexed  by  metaphysical  niceties  and  ever- 
curious  learning.^    Hertius  admits,  that  these  subtilities  have  se 

the  Supreme  Court  of  Louisiana,  in  the  case  of  Saul  v.  His  Creditors  (6  Mart 
N.S.  569,  590),  said,  that  foreign  jurists,  by  a  personal  statute,  mean  that 
which  follows  and  governs  the  party  subject  to  it,  wherever  he  goes;  and  a  real 
statute  is  that  which  controls  things,  and  does  not  extend  beyond  the  limits  of 
the  country  from  which  it  derives  its  authority.  Is  not  this  a  description  of 
the  effect  of  such  statutes,  rather  than  a  definition  of  their  nature?  See  Id. 
593. 

1  Rodenburg,  de  Statut.  Divers,  c.  2,  p.  4  (2  Boullenois,  Appendix,  p.  4). 

«  See  1  Boullenois,  tit.  1,  c.  1,  obs.  2,  p.  16,  &c. ;  Id.  c.  2,  obs.  5,  p.  114-122; 
1  Froland,  M6m.  des  Stat.  c.  2,  p.  15;  2  Kent  Coram.  453-457;  Saul  ».  His 
Creditors,  5  Mart.  N.S.  (La.)  569-596 ;  Henry  on  Foreign  Law,  c.  3,  p.  28, 
&c.     The  Supreme  Court  of  Louisiana  have  made  some  very  just  remarks  on 
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peifdcxed  the  snbjcct,  that  it  is  difficult  to  ventnre  even  npon  an 
frxptmoatioii.     lib  lauguage  m:  ^De  collisu  legum  anceps,  diffi* 
eilis,  el  lale  diffusa  est  di^putatio*  quam  noseio,  an  quisquam  ex* 
pBetre  tolam  aggiesBUfl  faerit.*  >    And  in  another  place  he  adds: 
*  CMmmm  jttnioribttii  plerisque  placuit  dtstinctio  inter  statuta, 
fealittt  p^vanalia*  et  mixta.     Vorum  in  lis  deiiniendis  mirum  eat, 
^fOMm  sttdant  doctorea,*^    Bartolim  has  furnished  a  memorable 
ezMftple  of  theae  niceties*     After  remarking  upon  the  distino- 
^tefi  bttweeo  personal  and  real  t^tatutct^,  and  the  mode  of  di^tin- 
^^■khing  the  one  from  the  other,  and  that  in  England  the  custom 
^•wiina  of  the  eldest  son's  succeeding  to  all  the  property,  he 
■^;  ^Mitii  videtur,  quod  verba  statuti  seu  consuetudinis,  sunt 
4i%eiiiei'  intuenda.     Aut  ilia  disponunt  circa  res ;  ut  per  hsec 
fifbi,  *•  Bona  decedentis  ut  veniant  in  primogenitum ;  **  et  tunc  de 

lbi«b)«ci.    *  Wo  are  W.'  nftyn  Mr.  Justice  Porter,  in  delivering  the  opinion 

iflktmff,  *  info  &I1  f  the  doctrine  of  real  aod  persoDal  ^tSr 

tt^  mhU  oall^  hs  I  ;d  writers  of  Euro;^,  a  subject  the  mo«t 

t  peqilexed  ol  any  that  has  occupied  ilw  tiiU^nikm  of  lawyers  and 

in  whkh  Karoely  any  wril«5r9  are  found  entirely  to  agree,  and  on 

ik  ia  nwn  to  fioil  one  ocmiiiHtent  with  bimKelf  throughout     We  know  of 

rin  tnM*t.r^t.|*»tjcc«o  un«ettled«  or  none  that  should  more  teach  men 

ict  \  inntotin  and  charity  for  those  of  others,*     Saul  r.  His 

*^  .S*  (I^)  m9,  588).      Chancellor   D'Aguesseau   has  at- 

«ii,  or  («»t,  of  real  and  pcTsonal  laws,     lie  says:  '  The  true 

i:»  irtu  maiter  is  to  examine  if  the  statute  haa  property  directly 

sbjfdv  or  iti  lietftinaiioii  to  certain   [>enions«  or  its  preservation  in 

.  U  b  nol  the  intercut  of  the  i>er»on  whose  rights  or  acta  are 

►  bad  the  lul«re»ta  of  otiiers  to  whum  it  in  intended  to  nsaure  Uie  pro- 

iWibB  real  rig^ta,  which  were  the  cause  of  the  law.     Or  if,  on  the  con- 

f«iiS  ft*  ftUcfitkia  ol  tlia  law  hi  directed  towards^  the  person,  to  provide  in 


^M  fear  Ilk  qttillicaliima,  or  his  gr«neral  absolute  capacity,  as  when  it 
^f^  li  tbo  «|ttalitiei  ol  inajor  or  minor,  of  father  or  soiu  of  legitimate  or 
""  '  » of  ability  or  tnabiUtj  to  contract,  hy  reason  of  personal  eaiiS4»* 
ifir«i  hvi.  A^^xU,  liie  iftattikr  is  real;  In  the  second,  it  is  personal.*  Cit^ 
••  *  ^1  P*  Wi;  D^Agueeseau,  CKuvret,  torn.  4,  p*  600.  4to  ed* 

^'« -f    ,-^*«*  .... ,  *-  ilittd«9eripUoQ,  when  applied  in  practice. 

ll4ftE«  Opm,  de  CoUla.  Ligam,  **!.».  1«  p.  01 ;  Id.  s.  4.  n.  8^  p.  121. 
".   a.  p.  l»,  «od  |»w  17a.  od  1710. 

*  1  Bmm,  Opiwm,  a.  I.  n.  8,  p.  120;  Id.  p.  170.  ed.  1716.  Sea  also  1  Fro- 
M,llia.  Qii*Ul#  dm  SUtwt  c.  S-7;  Bouhior,  Coutum.  de  Bourg  o,  23, 
i^  H,  19.  ^  Ht-  Ummort  baa  given  a  concise  view  of  the  various  opinions  of 
^Nffc  JVWU  on  this  MiVj^t  which  will  well  reward  a  diligent  pcni^tal* 
W^im.  DdiMrl  2,  a,  lii<milSl.  Ilis  own  opinions ♦  which  exhibit  great  acnte- 
1^  vitt  alio  t»  foimd  b  ibe  aatmi  work  from  s.  103-214,  The  Muhject  is 
^  ^^if^  Smmmi  In  Froland*  BoyUenota,  Ikiuhier.  L<i  Bnm,  and  Hoden* 
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omnibus  bonis  judicabo  secundum  usum  et  statutum,  ubi  res  sunt 
situatse,  quia  jus  affecit  res  ipsas,  sive  possideantur  a  cive,  sive  ab 
advena.  Aut  verba  statuti  seu  cohsuetudinis  disponunt  circa 
personas  ;  ut  per  hsdc  verba,  "  Primogenitus  succedat ;  "  et  tunc, 
aut  ille  talis  decedens  non  erat  de  Anglia,  sed  ibi  baberet  pos- 
sessiones  ;  et  tunc  tale  statu  turn  ad  eum  et  ejus  filios  non  porri- 
gitur,  quia  dispositio  circa  personas  non  porrigitur  ad  forenses.^ 
Aut  talis  decedens  erat  Anglicus,  et  tunc  filius  primogenitus 
succederet  in  bonis  quse  sunt  in  Anglia,  et  in  aliis  succederet  de 
jure  communi.'  So  that,  according  to  Bartolus,  if  a  statute  de- 
clares in  words,  that  ^  Tlie  estate  of  the  intestate  shall  descend 
to  the  eldest  son,'  (Bona  decedentis  ut  veniant  in  primogenitum)i 
it  is  a  real  statute  ;  if  it  says  in  words,  that  ^  The  eldest  son  shall 
succeed  to  the  estate '  (Primogenitus  succedat),  it  is  a  personal 
statute.*  This  distinction  has  been  justly  exploded  by  other 
civilians,  as  the  mere  order  and  construction  of  the  words  of  the 
statute,  and  not  its  objects,  would  otherwise  decide  its  character.' 


^  Bartolus,  ad  Cod.  1,  1,  De  Sum.  Trinit.  1.  1,  Cunctos  populos,  n.  42 ; 
Liverm.  Dissert,  s.  68,  69»  p.  63,  64;  1  BouUenois,  obs.  2,  p.  16,  17. —  The 
text  of  Bartolus,  in  the  only  edition  to  which  I  have  access  (Venet.  1602), 
abounds  exceedingly  in  abbreviations,  so  that  in  some  few  instances  I  am  not 
perfectly  sure  that  I  have  given  the  exact  word. 

*  1  BouUenois,  tit.  1,  c.  1,  obs.  2,  p.  16,  17;  Liverm.  Dissert,  s.  3,  p.  22, 
23;  Id.  s.  67,  68,  p.  62,  63;  Mr.  Justice  Porter  in  the  case  of  Saul  o.  His 
Creditors,  5  Mart.  N.S.  (La.)  609,  690-595;  Burgundus,  tract.  1,  a.  4,  p.  16; 
Stockman,  decis.  125,  s.  8,  p.  263. 

« Ibid.  p.  19;  Liverm.  Dissert.  2,  s.  67,  68;  Id.  s.  69-77;  1  Froland  Mdm. 
Statut.  pt.  1,  c.  3,  s.  3,  4;  Bouhier,  Coutum.  de  Bourg.  c.  53,  s.  58-99.  —  The 
opinion  of  the  court  by  Mr.  Justice  Porter,  in  Saul  v.  His  Creditors  (5  Mart. 
N.S.  (La.)  569,  500-590),  illustrates  this  subject  in  a  very  striking  manner. 
*  According  to  the  jurists,*  says  he,  *of  those  countries,  a  personal  statute  is* 
that  which  follows  and  governs  the  party  subject  to  it  wherever  he  goes.  The 
real  statute  controls  things,  and  does  not  extend  beyond  the  limits  of  the  coun- 
try from  which  it  derives  its  authority.  The  personal  statute  of  one  country 
controls  the  personal  statute  of  another  country,  into  which  a  party  once  go- 
verned by  the  former,  or  who  may  contract  under  it,  should  remove.  But  it 
is  subject  to  a  real  statute  of  the  place  where  the  person  subject  to  the  personal 
should  fix  himself,  or  where  the  property  on  which  the  contest  arises  may  be 
situated.  So  far  the  rules  are  plain  and  intelligible.  But  the  moment  we 
attempt  to  discover  fix>m  these  writers  what  statutes  are  real,  and  what  are 
personal,  the  most  extraordinary  confusion  is  presented.  Their  definitions 
often  differ,  and  when  they  agree  on  their  definitions,  they  dispute  as  to  their 
application.  Bartolus,  who  was  one  of  the  first  by  whom  this  subject  was 
examined,  and  the  most  dbtinguished  jurist  of  his  day,  established  as  a  rule 
that,  whenever  the  statute  commenced  by  treating  of  persons,  it  was  a  peraonal 
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:16.  Le  Brun  says  that  in  order  to  ascertain  whether  a  statute 
^      personal  or  not,  it  is  necessary  to  examine  whether  it  univer- 

ck.^  ;  but  if  it  began  by  disposing  of  things,  it  was  real.     So  that  if  a  law,  as 
:^^    counsel  for  the  appellants  has  stated,  was  written  thus:  *'The  estate  of 
n.^   deceased  shall  be  inherited  by  the  eldest  son,"  the  statute  was  real;  but  if 
t   «^d:  **  The  eldest  son  shall  inherit  the  estate,"  it  was  i>ersonal.     This  dis- 
1  notion,  though  purely  verbal  and  most  unsatisfactory,  was  followed  for  a  long 
,xme,  and  sanctioned  by  many  whose  names  are  illustrious  in  the  annals  of 
ji^^x-isprudence;  but  it  was  ultimately  discarded  by  all.     D'Argentrd,  who  re- 
ieot>ed  this  rule,  to  real  and  personal  statutes  added  a  third,  which  he  called 
xxxLxed.     The  real  statute,  according  to  this  writer,  is  that  which  treats  of  im- 
xx&o^vables:  In  quo  de  rebus  soli,  id  est  immobilibus,  agitur.     And  the  personal, 
lk&a.t  which  concerns  the  person  abstracted  from  things:  Statutum  personale 
est^  illud  quod  afficit  personam  universaliter,  abstracte  ab  omni  materia  reali. 
Xlic  mixed  he  states  to  be  one  which  concerns  botli  persons  and  things.     D'Ar- 
gentr^  Comm.  ad  Leg.  Brit.  des.  Donat.  art.  228,  n.  5  to  n.  9;  tom.  1,  p.  648. 
This  definition  of  D*  Argentr6  of  a  personal  statute  has  been  adopted  by  every 
writer  who  has  treated  of  this  matter.     A  long  list  of  them,  amounting  to 
t'wenty-five,is  given  by  Froland,  in  his  Mdmoires  concernans  la  Quality  des 
Statuts,  among  which  are  found  Burgundus,  Rodeuburg,  Stockmans,  Voet,  and 
I^moulin.     (Froland,  M^moires  concernans  la  QualiU^  des  Statuts,  c.  5,  no.  1.) 
But  the  definition  which  he  has  given  of  a  real  statute  does  not  seem  to  have 
^^^en  so  generally  adopted.    It  was  however  followed  by  Burgundus,  Rodenburg, 
*^d  Stockmans.     Boullenois,  who  is  one  of  the  latest  writers,  attacks  the  defini- 
tions given  by  D'Argentr^,  and,  as  he  supposes,  refutes  them;  he  adds  others, 
^bich  appear  to  be  as  little  satisfactory  as  those  he  rejects.     He  divides  per- 
*P^al  statutes  into  personal  particular  and  personal  universal;  personal  par- 
wcolar  he  subdivides  again  into  pure  personal,  and  personal  real.     (Boullenois, 
^^td  de  la  Personality  et  de  la  Rdalit6  des  Lois,  tit.  1,  cap.  2,  obs.  4,  p.  44- 
^'';)    Voet  has  two  definitions :  one,  that  a  real  statute  is  that  which  affects 
Principally  things,  though  it  also  relates  to  persons ;  and  the  other,  that  a  per- 
*onal  statute  is  that  which  affects  principally  persons,  although  it  treats  also 
^^  things.     It  would  be  a  painful  and  a  useless  task  to  follow  these  authors 
wiTough  all  their  refinements.     President  Bouhier,  who  wrote  about  the  same 
¥Dae  as  Boullenois,  and  who  has  treated  the  subject  as  extensively  as  any  other 
^ter,  after  quoting  the  definitions  just  given,  and  others,  says  that  they  are 
^  defective,  and  that  he  cannot  venture  on  any  until  the  world  are  more 
*P^  what  statutes  are  real  and  what  are  personal.     While  they  remain  so 
uncertain,  he  thinks  the  best  way  is  to  follow  the  second  definition  of  Voet, 
^hich  is,  "that  a  real  statute  is  that  which  does  not  extend  beyond  the  terri- 
^7 within  which  it  is  passed,  and  a  personal  is  that  which  does."     (Bouhier, 
'.         ^  lea  Coutumes  de  Bourgogne,  c.  23,  no.  59.)      This  last  mode  of  distin- 
I         piishing  statutes,  which  teaches  us  what  effect  a  statute  should  have,  by  direct- 
"}g  tts  to  inquire  what  effect  it  has,  is  quite  as  unsatisfactory  as  the  rule 
given  by  Bartolus,  who  judged  of  it  by  the  words  with  which  it  is  commenced. 
The  mles  given  by  Chancellor  D'Aguesseau  are  perhaps  preferable  to  any 
other.   "That,"  says  he,  "  which  truly  characterizes  a  real  statute,  and  es- 
sentially distinguishes  it  from  a  personal  one,  is  not  that  it  should  be  relative 
w  oertMu  personal  circumstances,  or  certain  personal  events ;  otherwise,  we 
"^"^  be  obliged  to  say  that  the  statutes  which  relate  to  the  paternal  power, 
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sally  governs  the  state  of  the  person,  independent  of  property. 
If  it  does  not  universally  govern  the  state  of  the  person,  but  only 
particular  acts  of  the  person,  it  is  not  personal.  Thus,  a  statute . 
which  prohibits  married  persons  from  making  donations  to  each 
other  is  purely  real  and  local,  because  it  regulates  a  particular 
act  only.  And  a  statute  to  be  personal  must  regulate  the  state 
of  the  person  without  speaking  of  property  (biens).  Thus  a 
statute  which  excludes  females  from  inheriting  fiefs,  in  favor  of 

the  right  of  wardship,  the  tenancy  by  curtesy  (droit  de  viduit^),  the  prohibi- 
tion of  married  persons  to  confer  advantages  on  each  other,  are  personal  sta- 
tutes; and  yet  it  is  clear,  in  our  jurisprudence,  that  they  are  considered  as  real 
statutes,  the  execution  of  which  is  regelated,  not  by  the  place  of  domicil,  but 
by  that  where  the  property  is  situated.  The  true  principle  in  this  matter  is, 
to  examine  if  the  statute  has  property  directly  for  its  object  or  its  destination 
to  certain  persons,  or  its  preservation  in  families,  so  that  it  is  not  the  interest 
of  the  person  whose  rights  or  acts  are  examined,  but  the  interest  of  others,  to 
whom  it  is  intended  to  assure  the  property,  or  the  real  rights,  which  were  the 
cause  of  the  law.  Or  if,  on  the  contrary,  all  the  attention  of  the  law  is  directed 
towards  the  person,  to  provide  in  general  for  his  qualifications,  or  his  general 
and  absolute  capacity ;  as  when  it  relates  to  the  qualities  of  major  or  minor, 
of  father  or  of  son,  legitimate  or  illegitimate,  ability  or  inability  to  contract,  by 
reason  of  personal  causes.''  **  In  the  first  hypothesis  the  statute  is  real,  in 
the  second  it  is  personal,  as  is  well  explained  in  these  words  of  D'Argentr^: 
*  Cum  statutum  non  simpliciter  inhabilitat,  sed  ratione  fundi  aut  juris  realis 
alterum  respicientis  extra  personas  contrahentes,  totas  banc  inhabilitatem  uon 
egredi  locum  statuti.'"  ((Euvres  D'Aguesseau,  vol.  4,  660,  cinquante-qua- 
tri^me  plaidoyer.)  This  definition  is,  we  think,  better  than  any  of  the  rest; 
though  even  in  the  application  of  it  to  some  cases,  difficulty  would  exist.  If 
the  subject  had  been  susceptible  of  clear  and  positive  rules,  we  may  safely  be- 
lieve this  illustrious  man  would  not  have  left  it  in  doubt;  for  if  anything  be 
more  remarkable  in  him  than  his  genius  and  his  knowledge,  it  is  the  extra- 
ordinary fulness  and  clearness  with  which  he  expresses  himself  on  all  questions 
of  jurisprudence.  When  he  therefore,  and  so  many  other  men  of  great  talents 
and  learning,  are  thus  found  to  fail  in  fixing  certain  principles,  we  are  forced 
to  conclude  that  they  have  failed,  not  from  want  of  ability,  but  because  the 
matter  was  not  susceptible  of  being  settled  on  certain  principles.  They  have 
attempted  to  go  too  far;  to  define  and  fix  that  which  cannot  in  the  nature  of 
things  be  defined  and  fixed.  They  seem  to  have  forgotten  that  they  wrote  on 
a  question  which  touched  the  comity  of  nations,  and  that  that  comity  is,  and 
ever  must  be,  uncertain ;  that  it  must  necessarily  depend  on  a  variety  of  cir- 
cumstances which  cannot  be  reduced  within  any  certain  rule;  that  no  nation 
will  suffer  the  laws  of  another  to  interfere  with  her  own  to  the  injury  of  her 
citizens ;  that  whether  they  do  or  not  must  depend  upon  the  condition  of  the 
country  in  which  the  foreign  law  is  sought  to  be  enforced,  the  particular  law 
of  her  legislation,  her  policy,  and  the  character  of  her  institutions ;  that  in  the 
conflict  of  laws,  it  must  be  often  a  matter  of  doubt  which  should  prevail;  and 
that,  whenever  that  doubt  does  exist,  the  court  which  decides  will  prefer  thei 
laws  of  its  own  country  to  that  of  the  stranger.' 
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males ;  or  which  excludes  a  beneficiary  heir  from  the  succession, 
in  favor  of  the  simple  heir ;  or  which  excludes  a  daughter  who 
is  endowed  from  the  succession,  is  real  and  local ;  for  all  these 
statutes  speak  of  property.     For  the  same  reason,  he  holds  the 
Senatus-consultum  Velleianum,  by  which  a  married  woman  was 
prohibited  from  binding  herself  for  the  debt  of  another  person  ^ 
(and  which  was  borrowed  from  the  Roman  law  into  the  custo- 
mary jurisprudence  of  some  of  the  French  provinces),  to  be  a 
real  8tatute,  because  it  regulates  a  particular  act  of  the  person 
only.*     And  he  adds  that  the  definition  of  a  real  statute  results 
from  that  of  a  personal  statute.     In  one  word,  a  statute  is  real 
^hich  regulates  a  particular  act  of  the  person,  or  which  speaks  of 
-property.^     Other  jurists   of  distinguished  reputation   (among 
-whom  is  BouUenois)  have  denied  this  to  be  a  sound  distinction, 
and  have  specially  held  the  Senatus-consultum  Velleianum  to  be 
a  personal  statute."  * 

16.  Purpose  of  this  Work.— It  is  not  my  design  to  engage  in 

the  controversy   as   to   what    constitutes    the   true   distinction 

between  personal  statutes  and  real  statutes,  or  to  examine  the 

merits  of  the  various  systems  propounded  by  foreign  jurists  on 

this  subject.     It  would  carry  me  too  far  from  the  immediate 

purpose  of  these  commentaries,  even  if  I  felt  myself  possessed 

(which  I  certainly  do  not)  of  that  critical  skill  and  learning 

which  such  an  examination  would  require,  in  order  to  treat  the 

subject  with  suitable  dignity.     My  object  is  rather  to  present 

^e  leading  principles  upon  some  of  the  more  important  topics  of 

private  international  jurisprudence,  and  to  use  the  works  of  the 

civilians  to  illustrate,  confirm,  and  expand  the  doctrines  of  the 

<^inmon  law,  so  far  at  least  as  the  latter  have  assumed  a  settled 

form.    If,  in  referring  to  the  authority  of  the  civilians  I  should 

8peak  of  the  personality  of  laws  (personnalit^  des  statuts),  and 

^e  reality  of  laws  (rdaHt(S  des  statuts),  let  it  not  be  attributed  to 

•  spirit  of  innovation  upon  the  received  usages  of  our  language, 

"ttt  rather  to  a  desire  to  familiarize  expressions,  which  in  this 

*%.  16,  1,  l;Dig.  16, 1, 16, 1. 

*  Le  Bnin,  Traits  de  la  Communaut^,  liv.  2,  c.  8,  s.  5,  n.  20-48,  p.  310-319. 

*  Ibid. 

*  IBoallenois,  Princep.  G^n.  5;  Id.  obs.  3,  p.  40;  Id.  obs.  4,  p.  43,  49; 
^^ob8.5,  p.  78,  79,  82,  101,  103,  105,  106,  118;  Henry  on  Foreign  Law,  31, 
50. 
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peculiar  sense  have  already  found  their  way  into  our  juridical 
discussions,  and  are  becoming  daily  more  and  more  important  to 
be  understood  by  American  lawyers,  since  they  are  incorporated 
into  the  very  substance  of  the  jurisprudence  of  some  of  the  states 
in  the  Union.^  By  the  personality  of  laws  foreign  jurists  gene- 
rally mean  all  laws  which  concern  the  condition,  state,  and 
capacity  of  persons;  by  the  reality  of  laws,  all  laws  which 
concern  property  or  things ;  quae  ad  rem  spectant.*  Whenever 
they  wish  to  express  that  the  operation  of  a  law  is  universal, 
they  compendiously  announce  that  it  is  a  personal  statute;^ and 
whenever,  on  the  other  hand,  they  wish  to  express  that  its  opera- 
tion is  confined  to  the  country  of  its  origin,  they  simply  declare 
it  to  be  a  real  statute. 

1  See  note  to  2  Kent  Comm.  456. 

*  1  Boullenois,  obs.  3,  p.  41,  42.  Mr.  Livermore,  in  his  Dissertations,  used 
the  words  personality  and  reality;  Mr.  Henry,  in  his  work,  the  words,  per.- 
sanalty  and  realty,  I  have  preferred  the  former,  as  least  likely  to  lead  to  mis- 
takes, as  personalty  is  in  our  law  confined  to  personal  estate,  and  really  to 
real  estate. 
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CHAPTER   IL 


GDTOAL  ITAXDIS  OF  INTERNATIONAL  JURISPRUDENCE. 


jV  Sui^jturt  of  Uu.  Ch»iptrr, — Before  entering  upon  any  exumi- 
lof  llio  various  headj*  which  a  treutise  upon  the  Conflict  of 
Lunirill  DAttirallj  cmhmce,  it  seems  necessary  to  advert  to  a 
livgfMml  nmximaf  or  axiomss  which  coni^titute  the  basis  upon 
vhidiill  r^Asoniogii  on  the  subject  must  necessarily  rest;  and 
vidMNit  tho  exprefls  or  tacit  admii^iiioa  of  which  it  will  be  found 
lo  arrire  at  any  principles  to  govern  the  conduct  of 
,or  to  regulate  the  due  ailministralion  of  justice, 
I.  Territorial  S*ivtreiffn(y  uf  cvrry  Nation* — The  first  and 
tpoaml  maxtin  or  proposition  is  that  which  has  been  already 
i  io»  thai  every  nation  possesses  an  exclusive  sovereignty 
I  jiciidietioQ  within  its  o%vii  territory.  The  direct  conse- 
of  Ibta  rule  is,  that  the  laws  of  every  state  affect  and 
I  iiiectljf  aD  property,  whether  real  or  personal,  within  its 
p,  ami  all  persons  who  are  resident  within  it,  whether 
J-born  subjeeta  or  aliens,  and  also  all  contracts  made  and 
witlitn  it.*  A  sUite  may  therefore  regulate  the  man- 
md  eircunistances  under  which  property,  whetha*  real 
_  or  in  action,  within  it,  shall  be  held,  transmitted, 

^•ttlhcd,  irattsfeired,  or  enforced;  the  cotulition,  capacity, 
of  all  i^r^ona  within  it ;  the  validity  of  contracts  and 
rsela  dome  within  it;  the  resulting  rights  and  duties  grow- 
(ootof  ibiM  ootitmoUi  and  acta;  and  the  remedies  and  modes 
irillg  justice  in  all  cases  calling  for  the  interposition 
<(  ill  tilbMsll  lo  protect  and  vindicate  and  secure  the  w^hulo* 
*0M  igeiicy  of  ite  awn  laws  within  its  own  domains. 

Ul   AeeArdingl;   BotsUetiota   baa   laid    down    the    following 
■■w^  htt  gmeiml  principles  (principes  gdn<Sraux).     Ue  says, 

am  Fbf«ifn  Law,  pt  1,  e.  1,  s.  I,  p.  1 :  ilubenui,  lib.  1,  tit  a.  «.  2: 
v«  HaU,  Covrp.  30$;  Roditig  v.  Smiths  2  Htt£g^.  Cons*  ada. 
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(1)  He,  or  those,  who  have  the  sovereign  authority,  have  the 
sole  right  to  make  laws ;  and  these  laws  ought  to  be  executed 
in  all  places  within  the  sovereignty  where  they  are  known,  in  the 
prescribed  manner.  (2)  The  sovereign  has  power  and  authority 
over  his  subjects,  and  over  the  property  which  they  possess 
within  his  dominions.  (3)  The  sovereign  has  also  authority  to 
regulate  the  forms  and  solemnities  of  contracts  which  his  sub- 
jects make  within  the  territories  under  his  dominions,  and  to 
prescribe  the  rules  for  the  administration  of  justice.  (4)  The 
sovereign  has  also  a  right  to  make  laws  to  govern  foreigners  in 
many  cases;  for  example,  in  relation  to  property  which  they 
possess  within  the  reach  of  his  sovereignty;  in  relation  to  the 
formalities  of  contracts  which  they  make  within  his  territories, 
and  in  relation  to  judiciary  proceedings,  if  they  institute  suits 
before  his  tribunals.  (5)  The  sovereign  may  in  like  manner 
make  laws  for  foreigners  who  even  pass  through  his  territories; 
but  these  are  commonly  simple  laws  of  police,  made  for  the  pre- 
servation of  order  within  his  dominions;  and  these  laws  are 
either  permanent,  or  they  are  made  only  for  certain  particular 
occurrences.^  The  same  doctrine  is,  either  tacitly  or  expressly^ 
conceded  by  every  other  jurist  who  has  discussed  the  subject  at 
largo,  whether  he  has  written  upon  municipal  law  or  upon 
public  law.^ 

20.  II.  Territorial  Limits  of  Sovereignty.  Another  maxim  or 
proposition  is,  that  no  state  or  nation  can  by  its  laws  directly 
affect  or  bind  property  out  of  its  own  territory,  or  bind  persons 
not  resident  therein,  whether  they  are  natural-bom  subjects  or 
others.  This  is  a  natural  consequence  of  the  first  proposition ; 
for  it  would  be  wholly  incompatible  with  the  equality  and  excla- 
sivencss  of  the  sovereignty  of  all  nations,  that  any  one  nation 
should  be  at  liberty  to  regulate  either  persons  or  things  not 
within  its  own  territory.  It  would  be  equivalent  to  a  declara- 
tion tliat  the  sovereignty  over  a  territory  was  never  exclusive  in 
any  nation,  but  only  concurrent  with  that  of  all  nations;  that 
each  could  legislate  for  all,  and  none  for  itself;  and  that  all 
might  establish  rules  which  none  were  bound  to  obey.  The 
absurd  results  of  such  a  state  of  things  need  not  be  dwelt  upon. 
Accordingly,  Rodenburg  has  significantly  said,  that  no  sovereign 

1  1  BouUenois,  Traitd  des  Statuts,  p.  2-4. 
«  Vattel,  b,  2,  c.  7,  8.  84,  85. 
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^  A  iigLt  to  give  the  law  beyond  his  own  dominions  ;  and  if  he 

Hpfii  It,  lir*  niay  l>e  lawfully  refused  obedience  j   for  wherever 

ike  £i'  of  Uws  fails,  there   their  force  and  jarisdictton 

Ul  ilaio.  •.*i;*n>tat  igitiir  extra  territorium  legem  dicere  licerc 

•j|M,,.../^i  fecerit  quis,  impune  ei  nou  pareri ;  quippe  ubi 

iLjru  fundameiituuj,  rohur  et  jurLsdictio/  ^     P.  Voet 

fpaki  to  the  saiae   effect:   *  Nullum   iitatutum,  give   in   rem, 

in  -----      81  de  ratione  juris  civilis  sermo  instituatur, 

ex  .4  statuentiii  territorium.*'^     Boullenois  (as  we 

UYe  Ken}  antiounceft  the  same  rule:   *De  droit  ^troit,  toutes 

Usi  qoe  fait  un  soiiveraitu  n^ont  force  et  autoriUS  que  dans 

m  de  m  doaamatioii ;  *  ^  and  indeed  it  in  the   common 

of  jariAta.*     Mr,  Chief  Justice  Parker  has  recognized 

ilc»otriiie  in  the  fullest  manner.     '  That  the  laws/  aaya  be, 

iKf  state  cannot  by  any  inherent  authority  be  entitled  to 

:t  exlra-territorialhs  or  beyond  the  jurii^diction  of  the  state 

mactA  them^  is  the  necessary  result  of  the  independence 

&tiiiei  aorereigntiea*  * 

JL  Xtiiira/  Allfijianee* — Upon  this   rule   there  is  often   in- 
in  exception  of  some  importance  to  be  rightfully  under- 
It  is  that  although  the  laws  of  a  nation  have  no  direct 
force  or  effect,  except  upon  persons  within  its  own  terri- 
Ma,  yet  that  every  nation  has  a  right  to  bind  its  own  subjeeta 
ritsoirntaW'  '         Vre,*     In  one  sense  this  excep- 

tny  be  ail  i  and  well  founded  in  the  prac- 

tiot  of  oatififia ;  in  another  sense  it  is  incorrect,  or  at  least  it 
Ht^atioo.     Everv  nation  has  hitherto  as^^umed  it  as 
J  »*«o®e»  the  right  to  regulate  and  govern  its  own 
subjeeta  eveiywhere ;    and   consequently   that  ita 
aud  bind  such  subjects  at  all  times  and  in  alt 
..,  ;^  commonly  adduced  as  a  consequence  of  what  is 
natttral  aUegiance*  that  is,  of  allegtanco  to  the  govern* 
trf  the  tcnitoiy  of  a  man's  birth.     Thus  Mn  Justice  Black- 
ayi:  *  Kataral  allegiance  is  such  as  is  due  from  all  men 

<  ■rfabsrf ,  d«  Stat  c.  S,  0.  I,  p,  7* 
» Tift,  de  Slak  •.  4,  c.  2.  n,  7,  p,  124;  Id.  l$8t  130»  pd.  IG^l. 

*  I  BonllBaols,  VnntL  U^n.  0,  p.  4;  Id.  e.  3,  ob«.  10,  p.  152.        «  Id. 

<  fiUMbard  v.  EiatAcU,  IS  XtiMut.  I.  The  ^me  dfioti-jne  \n  reiuaned  oat 
^  fvttl  abilitv  in  Uxs  Dpinion  of  Atr.  Chief  «Tii»tiee  Taney  in  Uio  cmo  of  the 
U  rf  Aafmia  9,  E&rk,  IS  Fct.  551  59L 

*  B«i^  00  Bad  aail  I^eno&ol  SUtuiet,  pt.  1|  e.  1,  p*  I. 
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born  within  the  king's  dominions,  immediately  upon  their  birth.' 
*  Natural  allegiance  is  therefore  a  debt  of  gratitude  which  can- 
not be  forfeited,  cancelled,  or  altered,  by  any  change  of  time, 
place,  or  circumstance.  An  Englishman  who  removes  to  France 
or  to  China  owes  the  same  allegiance  to  the  king  of  England 
there  as  at  home,  and  twenty  years  hence  as  well  as  now.'  ^  And 
he  proceeds  to  distinguish  it  from  local  allegiance,  which  is 
such  as  is  due  from  an  alien,  or  stranger  born,  for  so  long  a  time 
as  he  continues  within  the  dominions  of  a  foreign  prince.  The  for- 
mer is  universal  and  perpetual ;  the  latter  ceases  the  instant  the 
stranger  transfers  himself  to  another  country ;  *  and  it  is  there- 
fore local  and  temporary.  Vattel  on  the  other  hand  seems  to 
admit  the  right  of  allegiance  not  to  be  perpetual  even  in  na- 
tives ;  and  that  they  have  a  right  to  expatriate  themselves,  and, 
under  some  circumstances,  to  dissolve  their  connection  with  the 
parent  country .^ 

22.  Rights  of  a  Nation  over  its  own  Subjects. — Without  enter- 
ing upon  this  subject  (which  properly  belongs  to  a  general  trea- 
tise upon  public  law)  it  may  be  truly  said  that  no  nation  is  bound 
to  respect  the  laws  of  another  nation,  made  in  regard  to  the  sub- 
jects of  the  latter,  who  are  non-residents.  The  obligatory  force 
of  such  laws  of  any  nation  cannot  extend  bej'ond  its  own  terri- 
tories. And  if  such  laws  are  incompatible  with  the  laws  of  the 
country  where  such  subjects  reside,  or  interfere  with  the  duties 
which  they  owe  to  the  country  where  they  reside,  they  will  be 
disregarded  by  the  latter.  Whatever  may  be  the  intrinsic  or 
obligatory  force  of  such  laws  upon  such  persons  if  they  should 
return  to  their  native  country,  they  can  have  none  in  other  na- 
tions wherein  they  reside.  Such  laws  may  give  rise  to  personal 
relations  between  the  sovereign  and  subjects,  to  be  enforced  in 
his  own  domains ;  but  they  do  not  rightfully  extend  to  other  na-- 
tions.  '  Statuta  suo  clauduntur  territorio,  nee  ultra  territorium 
disponunt.'  Nor  indeed  is  there,  strictly  speaking,  any  diffe- 
rence in  this  respect,  whether  such  laws  concern  the  persons,  or 
concern  the  property  of  native  subjects.  A  state  has  just  as 
much  intrinsic  right,  and  no  more,  to  give  to  its  own  laws  an 
extra-territorial  force  as  to  the  property  of  its  subjects  situated 
abroad,  as  it  has  in  relation  to  the  persons  of  its  subjects  domi- 

1  1  Black.  Comm.  369,  370;  Foster,  C.  L.  184.  «  Ibid. 

«  Vattel,  b.  1,  c.  19,  a.  220-228. 
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abmiicL  That  £«,  as  sovereign  laws,  they  have  no  obligation 
itUier  lb©  person  or  the  property.  When,  therefore,  we  speak 
m  rigbt  of  a  state  to  bind  its  own  native  subjects  everywhere, 
w«  speak  only  of  ita  own  claim  and  exercise  of  sovereignty  over 
tbiai  when  they  retnrn  within  it«  own  territorial  jurisdiction, 
md  not  of  iU  right  to  compel  or  require  obedience  to  such  laws 
Utt  iba  part  of  cither  nations  within  their  own  territorial  sove* 
irigatjr.     On  tha  c-  every  nation  has  an  exclusive  right  to 

ffgdali  persiitisaii'  -^<  within   its  own  territory,  according 

loitaowfi  0tfiven;ign  will  and  public  policy. 

IT"      ^  of  the  Laws  of  one  State  hy  another, — 

t:.  .  -,,,,:,..*i:i  or  propositions  there  Uows  a  third,  and 
ibit  \k  tbafc  whatever  force  and  oldigation  the  laws  of  one  coun* 
haTe  ill  another  depend  solely  upon  the  laws  and  municipal 
of  the  tatter^  that  is  to  say,  upon  its  own  proper 
imiifiideooe  and  polity,  and  upon  its  own  express  or  tacit  con* 
mA}  A  atate  may  prohibit  the  operation  of  all  foreign  laws, 
ijjj,  .  ..u*    „-^*,,:,, ..  ^y^^  ^f  them,  within  its  own   territories, 

m  reign  laws,  and  it  may  admit  the  opera- 

ttaii  if  oibera.  It  may  recognise  and  modify  and  qualify  some 
iwriplawi;  it  miyr  enlarge  or  give  universal  effect  to  others, 
IllMf  ioteniici  the  arhninistration  of  some  foreign  laws  ;  it  may 
km  tbe  introdiiclion  of  others.  When  its  own  code  speaks 
|aiti?flr  on  tlie  subject,  it  must  be  obeyed  by  all  persons  who 
inattkin  the  reach  of  its  sovereignty.  When  its  customary* 
nrwQUeii«  or  common  law  speaks  directly  on  the  subject,  it  is 
to  be  olwyed ;  for  it  htis  an  equal  obligation  with  its  posi* 
loda.  Wbi»n  both  are  silent,  then,  and  then  only,  can  the 
property  arise,  what  law  is  to  govern  in  the  absence  of 
fhar  dechnration  of  the  sovereign  wilL  Is  the  nile  to  be 
by  a  legislative  act  of  the  sovereign  power?  Or  is 
<<lolitprumQlgati*d  by  courts  of  law,  according  to  the  analogies 
^kick  tre  furnL^b^  in  the  municipal  jurisprudence  ?  This  quesr 
tM4«siiot  admit  nf  any  ver ;  or  rather,  it  will 

l*iBi«frid  differently  in   I  nities,  aeeoiding  to  tho 

^VnimtioQ  of  the  dejiartments  uf  each  particular  government.' 

tt  Amkmijf  estrdMtd  fty  the  ftjurfj*.— Upon  the  continent  of 
Boopi  Kmie  frf  tlie  principal  slates  have  .nilently  suffered  their 
to  dmw  this  portion  of  their  jurisprudence  trom  the  analo^ 
I,  m^  1,  at  »,•.!?,  »  See  post,  n.  38. 
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gie«  furnished  by  the  civil  law,  or  by  their  own  customary  or 
|i<jiiitive  code.  France,  for  instance,  composed,  as  it  formerly  was, 
of  a  great  number  of  provinces,  governed  by  diflferent  laws  and 
cuttt^ims,  was  early  obliged  to  sanction  such  exertions  of  autho- 
rity by  its  courts,  in  order  to  provide  for  the  constantly  occurring 
claims  of  its  own  subjects  living  and  owning  property  in  diflferent 
|)i'ovince8,  in  a  conflict  between  the  different  provincial  laws.  In 
ICnglaud  and  America  the  courts  of  justice  have  hitherto  exer- 
i'AiiiiiX  the  same  authority  in  the  most  ample  manner ;  and  the 
i^gishvtures  have  in  no  instance  (it  is  believed)  in  either  country 
interfered  to  provide  any  positive  regulations.  The  common  law 
of  both  countries  has  been  expanded  to  meet  the  exigencies  of 
the  times  as  they  have  arisen  ;  and  so  far  as  the  practice  of  na- 
tions, or  the  jus  gentium  privatum,  has  been  supposed  to  furnish 
any  giiiierul  principle,  it  has  been  followed  out  with  a  wise  and 
manly  liberality. 

26.  difficulty  of  estahliihing  Principles  of  Recognition, — The 
roal  (lifliculty  is  to  ascertain  what  principles  in  point  of  public 
(iciaviinionce  ought  to  regulate  the  conduct  of  nations  on  this  sub- 
jiKit,  in  rc^gard  to  each  other,  and  in  what  manner  they  can  be  best 
iippliud  to  the  infinite  variety  of  cases  arising,  from  the  compli- 
mU'A  vA\\\vvv\\)K  of  human  society  in  modern  times.  No  nation 
i'MU  \h\  jUHtly  roquirod  to  yield  up  its  own  fundamental  policy 
and  iiihtiMilioMH  in  favor  of  those  of  another  nation.  Much  less 
i;uM  liny  iialion  \n\  r(>quired  to  sacrifice  its  own  interests  in  favor 
of  uiioIIm:!',  or  (o  onforce  doctrines  which,  in  a  moral  or  political 
yii.'VV)  uiit  iiii!oin|m(ibIe  with  its  own  safety  or  happiness  or  con- 
tocii.'iilioim  ntg)ii<l  to  justice  and  duty.  In  the  endless  diversities 
of  hMiMHii  JMiiMpnident'o,  many  laws  must  exist  in  one  country, 
>vliji;h  aru  (Im)  nmult  of  local  or  accidental  circumstances,  and  are 
>vlioll>  unfit  to  till  ingrafted  upon  the  institutions  and  habits 
</!  uiiodiMr-  Mitny  laws,  well  enough  adapted  to  the  notions  of 
lM:>iilit:ii  imlioiiM,  W(»uld  bu  totally  repugnant  to  the  feelings,  as 
>ili  MO  lo  (Imi  juttthus  of  those  which  embrace  Christianity.  A 
iM'iiilM^ii  iMiliuH  niiKlit  justify  polygamy,  or  incest,  contracts  of 
IhmimI  liMiiHuilii,  or  uxoroisos  of  despotic  cruelty  over  persons, 
^\lthlt  WHiiJil  lilt  nipugniint  to  the  first  principles  of  Christian 
^\\\\^\'  'I  liM  laWM  nf  ohn  nation  may  be  founded  upon  a  narrow 
tii;l|i.)ltMiJtiM|  fi^nliittivMly  adapted  to  promote  its  own  peculiar  policy, 
i<i  \t\\\\  (<^«&MUtfl  tir  pntprlntary  interest  of  its  own  subjects,  to  the 
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or  tvtn  the  rtiin  of  those  of  the  subjects  of  all  other 
utiles.     A  piirticular  nation   may  refuse  all   reciproeity  of 
»,  rights,  and  remedies  to  others.     It  may  assume  a  su- 
i^  of  power*  imd  prerogatives^  for  the  very  purpose  of 
ibose  of  it&  neighbors  who  are  less  fortunate  or  less 
In  these,  and  in  many  other  cases  which  may  easily  be 
i  without  toy  extra vaganee  of  supposition,  there  would  be  ex- 
I  jgHuulty  in  "     '       ;  hat  other  nations  were  bound  to  enforce 
^iiatfttitions,tir  risof  that  nation  which  were  subversive 

4  Uieir  own  morals  justice,  interest,  or  polity.     Who,  for  instance 
iBOtlomM'  \we5),  who  would   contend   that  any  nation  in 

endcii.      ^  it  to  carrj'  into  effect,  to  its  utmost  range,  the 
power  of  the  ancient  Romans  in  their  early  jurispru- 
.extending  to  the  life  and  death  of  their  children?'     Or, 
►  WoiilJ  now  contend  fi)r  that  terrible  power  (if  it  ever  really 
i)  under  tlie  law  of  the  Twelve  Tables,  which  enabled  credi* 
1(0  eat  their  debtor*8  body  into  pieces,  and  divide  it  among 

U.  VUw$  iff  Continental  JuriH$. — The  jurists  of  continental 
!  hive*  with  uncommon  skill  and  acuteness,  endeavored  to 
\  principles  which  ought  to  regulate  this  subject  among  all 
But  it  is  very  questionable  whether  their  success  has 
t  il  all  proportionate  to  their  labor ;  and  whether  their  prin- 
,if  miivemally  adopted,  would  be  found  either  convenient 
>  diamble*  or  even  just,  under  all  circumstances.  Their  sys- 
k  iodecd  liii?e  had  mainly  in  view  the  juridical  polity,  fit  for 
idiflmni  provinces  and  states  of  a  common  empire,  although 
'  ire  by  no  means  limited  to  such  cases.  It  is  easy  to  see 
(W  in  a  itaiiim  like  France  before  the  Revolution,  governed  by 
Utieiit  iawi  ill  itii  various  provinces,  some  uniform  rules  might 
W  adopted  wbteh  would  not  be  equally  fit  for  the  adoption  of 
MjlHittdunt  imtjons,  possessing  no  such  common  interests,  or 
•w4  1  comnioii  basb  of  jurisprudence.  The  leading  positions 
by  raany  of  the  French  jurists  are,  that  the  laws  of  a 
wlikh  concfrn  rw^rstnis  who  reside  within  and  are  subject 


*blcs,  Uhh-  4*  c.  1 ;  1  l^othitT,  Pwidectfl,  nnd  Id.  «* 
p,  3^,387;  1  Blark.  Comm.  432;  FergustsoD  on 
.  GrotiuB,  b.  2»  <!.  5.  a.  7. 

.  r,  ruid<K;t««  and  Id.  Comm.  s.  2  (8to,  ed.  Paris, 
^h^  p,  ;^7J,  JMi,  ^l  t  2  Black.  Comm.  172, 179. 
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to  its  territorial  jurisdiction  ought  to  be  deemed  of  universal 
obligation  in  all  other  countries;  that  the  laws  which  concern 
the  property  of  such  persons  ought  to  be  deemed  purely  local, 
and  the  laws  of  a  mixed  character,  concerning  such  persons  and 
property,  ought  to  be  deemed  local  or  universal  according  to 
their  predominant  character.  Thus  Boullenois  lays  down  these 
rules  in  pointed  terms :  '  Les  loix  pures  personnelles,  soit  person- 
nelles  universelles,  soit  personnelles  particulidres,  se  portent  par- 
tout  ;  c'est  h  dire,  que  Thomme  est  partout  de  T^tat,  soit  univer- 
sel,  soit  particulier,  dont  sa  personne  est  aflfect^e,  par  la  loi  de 
son  domicil.  Les  loix  r^elles  n'ont  point  S'extension  directe,  ni 
indirecte,  hors  la  jurisdiction  et  la  domination  du  legislateur. 
Le  sujet  et  le  materiel  dominant  direct  et  imm^diat  du  statut  en 
determine  la  nature  et  quality ;  c'est  h  dire,  que  le  sujet  et  le 
materiel  le  font  etre  rdel,  ou  personnel.'  ^ 

27.  Difficulty  of  applying  their  Mules, — Independent  of  the 
almost  insurmountable  difficulties  in  which  the  continental  jurists 
admit  themselves  to  be  involved  in  the  attempt  to  settle  the  true 
character  of  these  mixed  cases  of  international  jurisprudence,  and 
about  which  they  have  been  engaged  in  endless  controversies  with 
each  other,  there  are  certain  exceptions  to  these  rules,  gene- 
rally admitted,  which  shake  the  very  foundation  on  which  they 
rest,  and  admonish  us  that  it  is  far  easier  to  give  simplicity  to 
systems  than  to  reconcile  them  with  the  true  duties  and  interests 
of  all  nations  in  all  cases.  Take,  for  example,  two  neighboring 
states,  one  of  which  admits,  and  the  other  of  which  prohibits,  the 
existence  of  slavery  and  the  rights  of  property  growing  out  of 
it;  what  help  would  it  be  to  either,  in  ascertaining  its  own 
duties  and  interests  in  regard  to  the  other,  to  say  that  their 
laws,  so  far  as  they  regard  the  persons  of  the  slaves,  were  of 
universal  obligation,  and,  so  far  as  they  regard  the  property  in 
slaves,  they  were  real,  and  of  no  obligation  beyond  the  territory 
of  the  lawgiver  ?  * 

28.  Remarks  of  Mr.  Justice  Porter. — There  is  indeed  great 
truth  in  the  remarks  which  have  been  judicially  promulgated 
on  this  subject  by  a  learned  court.  'When  so  many  men  of 
great  talents  and  learning  are  thus  found  to  fail  in  fixing  certain 

1  1  Boullenois,  Traitd  des  Statuts,  Princep.  G6n.  18,  23,  27,  p.  6,  7. 
a  See  Somerset's  Case  (LofEt,  1;  20  How.  St.  Trials,  1),  and  Hargrave's 
note  to  Co.  Lit.  70  &,  note  44. 
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we  are  forced  to  conclude  that  they  have  failed,  not 
i  mwi  of  ability*  but  because  the  matter  waa  not  susceptible 
eiog  settled  on  certain  principles.  They  have  attemptt^d  to 
ptoo  &r,  to  drfine  and  fix  that  which  cunnot,  in  the  natnre  of 
tIttiifK  be  defined  and  fixed.  They  ^eein  to  have  forgotten  that 
ibcT  HTCfte  on  a  quenUon  which  touched  the  comity  of  nations, 
ind  Uiat  tliat  comity  i«,  and  ever  must  be,  uncertain ;  that  it 
mm  Mcosarily  depend  on  a  variety  of  circumstancea  which 
cttiolberr^        '  '  rtain  rule;  that  no  nation  will  suEfer 

IhlllWB  of  ►.  .re  with  her  own  to  the  injury  of  her 

i:  that  wlietlier  Uiey  do  or  not  must  depend  on  the  con* 
of  tlie  C<  1  wliich  the  foreign  law  h  sought  to  be 

the  par  mature  of  her  legishitiun,  her  policy,  and 

Ai  ckaraeter  of  ber  institutions ;  that  in  the  conflict  of  laws  it 
■at  often  be  a  matter  of  doubt  which  should  pi^vail ;  and  that, 
*  a  doabt  does  exi^it,  the  court,  which  decides,  will  pre- 
•  lawB  of  its  own  countiy  to  that  of  the  stranger/  * 
iTiiAmit*— Haberus  has  laid  down  three  axioms,  which  he 
foffictacit  to  Bolve  all  the  intricacies  of  the  snbject.  The 
ioliii  thftt  the  laws  of  every  empire  have  force  only  within  the 
of  its  own  government,  and  bind  all  who  are  subjects 
tkwaof,  bat  not  beyond  those  limits.^  The  second  is,  that  all  per- 
HM  vbo  are  found  within  the  limita  of  a  government,  whether 
t^  Ttsideiioa  is  permauent  or  temporary^  are  to  be  deemed  sub- 
JBOli  Uieneof.^  T!ie  thinl  is,  that  the  rulers  of  every  empire  from 
••■iy  sdmit  that  the  laws  of  every  people  in  force  within  its 
^^  liatta  OQirht  ta  hare  the  same  force  everywhere^  so  far  as 
*fcty  tlo  0  the  powers  or  rights  of  other  governments, 

•^rfttt,.  , ^  ., ./     *  From  this,'  he  adds,  *it  appears  that  this 

^U»  it  lo  be  determined,  not  simply  by  the  civil  lawsn.  but  by 
«•  noo  and  tacit  consent  of  diflferent  people ;  for  since 

•^  U.-W  oi  0ii#  people  cannot  have  any  direct  force  lunong 
•"tker  people^  so  nothing  could  be  more  inconvenient  in  the 
^iVfct  and  general  intercourse  of  nations  than  that  what  is 
'^  ly  tlie  laws  of  one  place  should  become  without  effect  by 
^dfftnitT  of  laws  of  another  ;  and  that  this  is  the  true  reason 


io  dellTPriDEr  tlio  opinieo  o(  the  court  in  Uie  case  of 

Hmt.  N  s.  fu.)  seo,  605*  sse. 

at*,  i,  uu  S;  ih  Ce«illicia  Ugum,  •.  2,  p.  6Sa« 

«  Ibid. 
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of  the  last  axiom,  of  which  no  one  hitherto  seems  to  have  enter- 
tained any  doubt.'  ^ 

30.  HertiuB. — Hertius  seems  to  have  been  dissatisfied  with 
these  rules,  and  especially  with  the  last ;  and  he  doubts  exceed- 
ingly whether  this  comity  of  nations,  founded  upon  the  notion  of 
mutual  convenience  and  utility,  can  furnish  any  sufficiently  solid 
basis  of  a  system.  'Ob  reciprocam  enim  utilitatem,  in  discipli- 
nam  juris  gentium  abiise,  ut  civitas  alterius  civitatis  leges  apud 
se  valere  patiatur,  adeoque  exemplum  hoc,  ut  evidentissimi  argu- 
menti  ad  probandum,  quod  jus  gentium  revera  a  jure  natursd  dis- 
tinctum  sit,  vult  observaii.  Verum  enim  nos  valde  dubitamus, 
num  res  haec  ex  jure  gentium,  sive  mutua  earum  indulgentia, 
possit  definiri,  presertim  cum  in  una  eademque  civitate  collisio 
saepissime  fiat.  Norunt  etiam  periti  ex  solis  exemplis  jus  gentium 
adstriiere,  quam  sit  fallax ;  turn  si  sola  populorum  conniventia  id 
niti  dicamus,  quae  juris  erit  efficaeia  ? '  *  He  adds,  that  he  is  dis- 
posed to  search  deeper  into  the  matter :  *  Nobis  paullo  altius  libet 
repetere ; '  ^  and  he  proceeds  to  enunciate  his  own  views  under 
the  known  distinctions  of  personal  statutes  and  real  statutes,  and 
then  lays  down  the  following  rules.  (1)  *  When  a  law  is 
directed  or  has  regard  to  the  person,  we  are  to  look  to  (be  go- 
verned by)  the  laws  of  the  country  to  which  he  is  personally  sub- 
ject.' 'Quando  lex  in  personam  dirigitur,  respiciendum  est  ad 
leges  illius  civitatis,  quse'^ersonam  habet  subjectam.'  *  (2)  *  If  a 
law  bears  directly  upon  things,  it  is  local,  in  whatever  place  and 
by  whomsoever  the  act  is  done.'  '  Si  lex  directo  rei  imponitur, 
ea  locum  habet,  ubicunque  etiam  locorum  et  a  quocunque  actus 
celebretur.'  *     (3)  '  If  a  law  gives  the  form  (prescribes  the  form) 

1  Ibid.  These  axioms  of  Hiiberus  are  so  often  cited,  that  it  may  be  well 
to  give  them  in  his  own  words.  (1)  *  Leges  cujusque  imperii  vim  babent 
intra  terminos  ejusdem  reipublicse,  omnesque  ei  subjectos  obligant,  nee  ultim. 
(2)  Pro  siibjectis  imperio  habendi  sunt  omnes,  qui  intra  terminos  ejusdem 
reperiuntur,  sive  in  perpetuum,  sive  ad  tempus  ibi  commorentur.  (3)  Bee- 
tores  imperiorura  id  comiter  agunt,  ut  jura  cujusque  populi  intra  terminos  ejus 
exercita  teneant  ubique  suam  vim,  quatenus  nihil  potestati  aut  juri  alterios 
imperantis  ejusque  civium  praejudicetur.  2  Hub.  lib.  1,  tit.  8;  De  Conflicta 
Legum,  s.  2. 

«  Ilertii,  Opera,  de  Collis.  Leg.  s.  4.  n.  3,  4,  p.  120;  Id.  p.  170, 171,  ed.  1716, 

«  Ibid. 

*  1  Hertii.  Opera,  de  Collis.  s.  4,  art.  8,  p.  123;  Id.  p.  175,  ed.  1716;  poift> 
8.  238. 

»  Id.  8.  4,  art.  9,  p.  123;  Id.  p.  177,  ed.  1716 ;  post,  s.  238. 
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In  tfaa  wU  then  the  place  of  tbe  act,  and  not  of  the  domtcil  of 
paityt  Of  of  the  dituation  of  the  thing,  is  to  be  regarded/ 
lex  aclui  foimam  dat«  inspiciendus  a^t  locus  actus,  non  domi- 
olti,  mm  rei  sits/  ^  Now,  after  tbe  admission  of  Hertius  himself, 
ihat  Iba  oeage  of  oations  must  furnihh  a  very  fallacious  guide  on 
mdi  a  rabjeet,  it  Is  not  a  little  difficult  to  perceive  what  superior 
inlkofity  or  value  bis  own  rules  have  over  those  of  Huberus. 
The  latter  has  at  least  this  satisfactory  foundation  for  bia  most 
Ofportant  rule,  that  ho  is  maiuly  guided  in  it  by  ihe  practice  of 
MicNia;  and  be  thus  aimed,  as  Grotius  had  done  before  him,  to 
tnil  kimself  of  the  practice  of  nations,  ixs  a  solid  proof  of  the 
idbowledged  law  of  nations.' 

IL  Authontif  of  IIubtru9, — Some  attempts  have  been  made, 
hit  vithout  auccesiK,  to  undervalue  the  authority  of  Huberus. 
il  nrtainly  true  that  he  is  not  often  spoken  of,  except  by 
hefeoging  to  the  Dutcb  school.  Boullenois,  however,  has 
ha  llitrd  and  last  axiom  with  manifest  approbation.' 
H  wfll  require  very  little  aid  of  authority  to  countenance  his 
if  hti  maxims  are  well  founded ;  and  if  they  are  not,  no 
m  fouiided  on  foreign  recognitions  of  tbem  can  dis* 
tlieir  defect*.  It  is  not.  however,  a  slight  recommendation 
if  hiiir(»rka«  that  hitherto  he  has  possessed  an  undisputed  pre- 
fwence  oo  this  eubjeot  over  other  continental  jurists,  its  well  in 
l^gtaiiii  as  in  America.  Indeed  his  first  two  maxims  will  in 
liki  pieteot  day  acareoly  b^  disputed  by  any  one;  and  the  last 
iitM  trreeblibly  to  flaw  from  the  right  and  duty  of  every  nation 
to  pteiecl  Ua  awn  subjects  against  injuries  resulting  from  tbe 
and  prejiidieial  influence  of  foreign  laws,  and  to  refuse  itii 
to  carry  into  effe^ei  any  foreign  laws  which  are  repugnant  to 
hft^vn  iniereata  and  polity. 
tL  t^w§  pT  ^  "  ^  la  other  Nations.— -It  is  difficult  to  per- 
epon  wh.i  ^  Lud  a  claim  can  be  rested,  to  give  to  any 
apal  law*  an  extra-territorial  effect,  when  those  laws  are 
to  ihe  righte  of  other  nations,  or  to  those  of  their  sub* 


^  1  Jktm.  Opefm,  de  CoUis.  Leg.  •.  4,  art  10,  p.  126;  Id.  p.  179,  e<b  1716; 

*  Tit  IMtbli  eofiirta  ttea  oonstmitly  to  hjive  held  ihe  d^trine  of  Hubenta 
h  \k  liM  ftsSoai  lo  tie  entitily  correct.    Soc  Fergtuison  oti  Marr.  aiid  Dir* 

*  t  Bsmlteak,  Tnli^  det  Statot«,  e.  a,  obe.  10,  p.  155. 
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jects.  (a)  It  would  at  once  annihilate  the  sovereignty  and  equality 
of  every  nation  which  should  be  called  upon  to  recognize  and  en- 
force them,  or  compel  it  to  desert  its  own  proper  interest  and  duty 
to  its  own  subjects  in  favor  of  strangers,  who  were  regardless  of 
both.  A  claim  so  naked  of  any  principle  or  just  authority  to 
support  it  is  wholly  inadmissible. 

33.  Comity.— It  has  been  thought  by  some  jurists  that  the  term 
comity  is  not  sufficiently  expressive  of  the  obligation  of  nations 
to  give  effect  to  foreign  laws  when  they  are  not  prejudicial  to  their 
own  rights  and  interests.  And  it  has  been  suggested  that  the 
doctrine  rests  on  a  deeper  foundation  ;  that  it  is  not  so  much  a 
matter  of  comity  or  courtesy  as  a  matter  of  paramount  moral 
duty.^  Now  assuming  that  such  a  moral  duty  does  exist,  it  is 
clearly  one  of  imperfect  obligation,  like  that  of  beneficence, 
humanity,  and  charity.  Every  nation  must  be  the  final  judge  for 
itself,  not  only  of  the  nature  and  extent  of  the  duty,  but  of  the 
occasions  on  which  its  exercise  may  be  justly  demanded.  And 
certainly  there  can  be  no  pretence  to  say  that  any  foreign  nation 
has  a  right  to  require  the  full  recognition  and  execution  of  its  own 
laws  in  other  territories,  when  those  laws  are  deemed  oppressive 
or  injurious  to  the  rights  or  interests  of  the  inhabitants  of  the 
latter,  or  when  their  moral  character  is  questionable,  or  their  pro- 
visions are  impolitic  or  unjust.^  Even  in  other  cases  it  is  diffi- 
cult to  perceive  a  clear  foundation  in  morals  or  in  natural  law 
for  declaring  that  any  nation  has  a  right  (all  others  being  equal 
in  sovereignty)  to  insist  that  its  own  positive  laws  shall  be  of 
superior  obligation  in  a  foreign  realm  to  the  domestic  laws  of 
the  latter  of  an  equally  positive  character.  What  intrinsic  right 
has  one  nation  to  declare  that  no  contract  shall  be  binding  which 
is  made  by  any  of  its  subjects  in  a  foreign  country,  unless  they 
are  twenty-five  years  of  age,  any  more  than  another  nation  where 
the  contract  is  made  has  a  right  to  declare  that  such  a  contract 
shall  be  binding  if  made  by  any  person  of  twenty-one  years  of 
age?  One  would  suppose  that  if  there  be  anything  clearly 
within  the  scope  of  national  sovereignty,  it  is  the  right  to  fix 

1  Liverm.  Dissert,  p.  26-30. 

*  See  Mr.  Justice  Porter,  in  the  case  of  Saul  v.  His  Creditors,  6  Mart.  N.S. 
(La.)  569,  596-599. 

(a)  The  Halley,  L.  R.  2  P.  C.  193,  203. 
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;  ihftll  be  tbe  rule  to  govern  contracts  made  within  its  own 

ZL  Ettry  Xm!i0n  tht  Judfft  of  ita  own  Duty  in  ihU  Retpect,  — 
IWt  a  nation  ought  not  to  make  its  own  jurisprudence  an  instru* 
of  injustice  to  otlier  nations,  or  to  their  subjects,  may  be 
Bui  in  a  vagt  variety  of  cases  which  raay  be  put,  the 
njiclkiii  of  the  kwa  of  a  foreign  nation  may  work  less  injustice 
llMm  ike  enfurccxnent  of  them  will  remedy.  And  here  again 
fvnj  iftlMm  must  judge  for  itself  what  is  its  true  duty  in  the 
ktion  of  justice  in  ita  domestic  tribunals.  It  is  not  to 
for  granted  that  the  rule  of  the  foreign  nation  which 
of  a  grievance  is  right*  and  that  its  own  rule  is  wrong, 
a,  F<mmdaiiim  of  the  Adminiitratian  of  International  Law,  — 
Init  fc-  on  which  the  a  dm  in  {titration  of  international 

mtit  re>;  >  *  . ..  .i  the  rules  which  are  to  govern  are  those  which 
iiBibm  niutnal  interest  and  utility,  from  a  sense  of  the  incon- 
fttieneee  which  would  result  from  a  contrary  doctrine,  and  from 
iMrtof  aioral  necessity  to  do  justice,  in  order  that  justice  may 
lidooQ  to  tia  to  return,^  This  is  the  ground  upon  which  Ro* 
Amtatg  potit  it.  *Quid,  igitnr,*  says  be,  ^rci  in  causa  est,  quod 
•tuitttii  territorium  cgrcdiantur?  Unicum  hoc  ipsa  rei 
neeeesitas  invcxit,  ut  cum  de  statu  et  conditione  ho- 
qitmiiiirt  uni  ^lolommodo  judici,  et  quidem  domicilii,  uni- 
fai  ilia  jos  ml  attributum  ;  cum  enim  ab  uno  certoque  loco 
bommfai  legem  accipere  necesse  est,  quod  absurdura, 
■iinN|iie  reram  naiuniliter  inter  se  pugna  foret,  ut  in  quot  loca 
foiiier  facleom,  ant  navigans,  delatus  fuerit,  totidem  ille  statum 
Mtoil  aiit  conditjonem  ;  ut  uno  eodemque  tempore  hie  sui  juris, 
tteiliefii  futunm  «t;  uxor  simul  in  potestate  viri,  et  extra  ean- 
^itl;  alio  looo  babeatur  quin  prodigus,  alio  frugi.'^  Presi- 
^iBouliier  expounds  the  ground  with  still  more  distinctness: 
*Miii  ivant  loute«  cboeea  il  faut  se  souvenir,  quVncore  que  la 
ll^lliorte  soil  pour  la  restriction  des  coutumes  dans  leurs  limi- 
m  ea  a  n^nmoina  6\4i  admise  en  faveur  de  Tutilit^S 
H  aottvenl  m^me  par  une  esp^ce  de  n^cessit^,  &c* 
Abii,  (|tiaiid  lea  peuplea  voisiiks  ont  souffert  cette  extension,  ee 


,     J  a.  76;  mod  Mr.  Jttillet  Porter^s  opinion  in  Saal  v.  Hit  CFcditon, 
I  Mai  y^  (La.)  Mi.  IM.  mi.  608. 
*  U«ra.  Dttiifft.  p*  $9;  Blaaobard  tr.  Roisell  18  Mws.  4. 

^  de  SlaU  IXfenti*  lit  1,  e.  8,  «.  4;  3  BouUeAois,  App.  p.  8. 
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n'est  point  quails  se  soient  vus  sourois  k  un  statut  Stranger.  C^est 
seulement,  parce  qu'ils  y  ont  trouvd  leur  int^rfit  particulier  en 
ce  qu'en  pareil  cas  leurs  coutumes  ont  le  mSme  avantage  dans  les 
provinces  voisines.  On  pent  done  dire,  que  cette  extension  est 
sur  une  espfice  de  droit  des  gens,  et  de  biens^ance,  en  vertu  du- 
qucl  les  di£fdrens  peuples  sont  tacitement  demeur^s  d'accord,  de 
souffrir  cette  extension  de  coutume  k  coutume,  toutes  les  fois  que 
r  dquitiS  et  Tutilitd  commune  le  demanderoient ;  imoins  que  celle, 
oik  V  extension  seroit  demandde  ne  con  tint  en  ce  cas  une  disposi- 
tion prohibitive.'  ^ 

86,  Extent  of  tM  Recognition  of  Foreign  Lawn. — But  of  the 
nature  and  extent  and  utility  of  this  recognition  of  foreign  laws 
respecting  the  state  and  condition  of  persons,  every  nation  must 
judge  for  itself,  and  certainly  is  not  bound  to  recognize  them 
when  ihey  would  be  prejudicial  to  its  own  interests.  The  very 
terms  in  which  the  doctrine  is  commonly  enunciated  carry  along 
with  them  this  necessary  qualification  and  limitation  of  it.  Mu- 
tual utility  presupposes  that  the  interest  of  all  nations  is  con- 
sulted, and  not  that  of  one  only.  Now  this  demonstrates  that 
the  doctrine  owes  its  origin  and  authority  to  the  voluntary  adop- 
tion and  consent  of  nations.  It  is  therefore  in  the  strictest 
sense  a  matter  of  the  comity  of  nations,  and  not  of  any  absolute 
(Miramount  obligation  superseding  all  discretion  on  the  subject.* 

87.  Opinions  of  Vattfl  and  Lord  StowelL — ^Vattel  has  with 
great  propriety  said  :  *  That  it  belongs  exclusively  to  each  nation 
to  form  its  own  judgment  of  what  its  conscience  prescribes  to  it, 
of  what  it  can  do  or  cannot  do,  of  what  is  proper  or  improper  for 
it  to  do.  And  of  course  it  rests  solely  with  it  to  examine  and 
detormino  whether  it  can  {K^rform  any  oflSce  for  another  nation, 
without  neglecting  the  duty  which  it  owes  to  itself.**  Lord 
Stowoll  has  {H>intod  out  the  same  principle  in  his  usual  felicitous 
manner.  Speaking  with  reference  to  the  validity  of  a  Scotch 
marriage,  in  eontnwersy  before  him,  he  remarked:  *  Being  en- 
tertained in  an  English  court,  it  [the  cause]  must  be  adjudicated 
acoonling  to  the  principles  of  English  law  applicaUe  to  such  a 
case.  But  the  only  principle  applicable  to  such  a  caae  by  the 
law  of  England  is,  that  the  validity  of  Miss  Gordon's  [the  plain- 

•  IV^uhi<»r,  Cout.  *V  Bour^.  c.  2S«  s.  6&«  ((S,  p.  4(57. 

•  2  Kent  i>m.  4.^7.  4oJ^  ^ 

•  Vatwa.  IVUm.  l>w  p.  6U  C8. ».  14, 16. 
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tilff]  endmage  righlA  must  be  tried  by  reference  to  the  law  of 
eciuniry  where^  if  they  exii>t  at  all,  they  had  their  origin, 
ring  fomkhed  this  principle,  the  law  of  England  withdraws 
iliogetht'n  and  leaTes  the  legal  question  to  the  exclusive  judg- 
mmipf  •'     ^-TTaf  Scotland.' * 

18.  <  f  ^VflliVjw.— There  is  then  not  only  no  impropriety 

b  the  tsie  of  the  pbms^e  '  enmity  of  nations*'  but  it  is  the  most 

i|ff«i{iriate  phrase  to  expref^  tlie  true  foundation  and  extent  of 

^obligacjon  of  the  laws  of  one  nation  within  the  territories  of 

r«^    It  ifl  deriTed  altogether  from  the  voluntary  consent 

[Ibe  Utt'  *  ^^  inadmissible  when  it  is  contrary  to  it^i  known 

or  jL  -J    .  .  il  to  it6  interests.     In  the  silence  of  any  posi- 

MT«  rnle  affirming  or  denying  or  restraining  the  operation  of  fa- 

ibwB,  courts  of  justice  presume  the  tacit  adoption  of  them 

rthotr  own  govcniment,  unless  they  are  repugnant  to  its  i>olicy 

rpf^dieial  in  its  interests.  (<?)     It  i^  not  comity  of  the  courts, 

lSmi  oomity  of  the  nation,  which  is  administered  and  aseer- 

Ibe  same  way,  and  guided  by  the  same  reasoning,  by 

I  all  other  principles  of  the  municipal  law  are  ascertained 

gmAed^    The  doctrine  of  Huberus  would  seem  therefore 


*  Dilrjiiiple  r,  ptfnrmple,  2  flngg.  Cons.  53.    See  Scriroshire  v,  Scrirasbirr, 

*te  BiibifiMict  r.  IMAnd*  2  Burr.  1077,  1070;  Blanchard  u.  RusseU,  IS 

'  te  Ihh  doetriiw  fxprHsly  r^cogpifed  by  the  Supreme  Court  of  the  United 
ftiiavia  Baak  ol  Aa^usta  r.  FatI^,  13  Pet.  51$»<  5H9.  Mr.  Chief  Justice 
^*7f  Id  dftUToiiiip  the  opitiioti  of  the  court,  ttjaul :  *  It  is  needless  to  eau* 
*nli  ha«  the  InntMtitm  in  which,  by  th<^  gfueml  practice  of  civiliaed 
,lbebw»o(  tlic  OQ«  %m,  by  the  comity  of  nations,  lie  recognixeil 
la  aaolhiir,  %hore  the  riprhte  of  indivirlualu  itre  coDcem<*d.  The 
^i  wf  ewitimgto  taade  la  »  foreign  country  are  familiar  examples;  and  courtu 
^jmkm  hmre  mlw^vi  expounde<l  and  expcut^  them  according  to  tho  lawB  of 
•^  fktm  m  wliieli  lli«y  were  ntadet  provided  Uini  law  waa  not  repugnant  to 
^  b»«  er  policjf  of  Uietrown  ccnintry*  Th»?  comity  thus  extended  to  other 
*>iMipi»c»  ifnfMiebi&efit  of  fiov«irni^iy.  It  iik  the  roluntary  act  of  the  na- 
I  ^r  wlikb  ti  knSarod,  mxd  b  inadmiK^ibk  whm  contrary  to  ita  policy  or 
» &U  ittlanilft*  But  it  contributes  so  krgdy  to  promote  justice 
ladMdiulA,  and  to  produce  n  friendly  intercoume  U^tween  the  sove- 
k»  wWrh  tboy  brlcmg,  that  courtji  of  jti»tice  have  continually  acted 

a^i*  ^  part  of  the  roluntAry  law  of  nationn.  It  h  truly  nmd,  in  Story *s 
^of  LMa«  a*  2Ie4^  tbat^  **  In  tho  jiilence  of  any  positive  rule,  afBrmtng  or 
^|i^  or  i<w<iatnhif  llie  opcmtion  of  forci;;n  lawn,  couri<«  of  justice  presume 
^  ImH  MloplMii  of  IIkbi  hf  their  own  govtmtnentt  unless  they  are  repug- 


(•> 


r.  Strrioe,e  A;^*  Gas.  880,  880  (P.  C*). 
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to  stand  upon  just  principles ;  and  though,  from  its  generality,  it 
leaves  behind  many  grave  questions  as  to  its  application,  it  has 
much  to  commend  it  in  point  of  truth,  as  well  as  of  simplicity.  It 
has  accordingly  been  sanctioned  both  in  England  and  America 
by  a  judicial  approbation,  as  direct  and  universal  as  can  fairly  be 
desired  for  the  purpose  of  giving  sanction  to  it  as  authority,  or  as 
reasoning.^  (a). 

nant  to  its  policy  or  prejudicial  to  its  interests.  It  is  not  the  comity  of  the 
courts,  but  the  comity  of  the  nation,  which  is  administered  and  ascertained 
in  the  same  way,  and  guided  by  the  same  reasoning,  by  which  all  other  prin- 
ciples of  municipal  law  are  ascertained  and  guided." ' 

1  Out  of  the  great  variety  of  authorities  in  which  the  rules  of  Huberos  are 
directly  or  indirectly  approved,  the  reader  is  referred  to  the  following:  Co.  Lit. 
79  6,  Hargrave's  note,  44;  Robinson  r.  Bland,  2  Burr.  1077,  1078;  Holman 
V.  Johnson,  Cowp.  341;  2  Kent  Com.  453-463;  Pearsall  v.  Dwight,  2  Mass. 
84,  90;  Desesbats  v.  Berquier,  1  Binn.  (Pa.)  336;  Holmes  v,  Remsen,  4  Johns. 
Ch.  (N.  Y.)  469;  Mr.  Cowen's  note  to4Cowen  (N.  Y.)  510;  Saul  ».  His  Credi- 
tors, 5  Mart.  N.S.  (La.)  569,  596-598;  Greenwood  p..  Curtis,  6  Mass.  358; 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  588-591. 


(a)  Comity  and  Law,  The  princi- 
ple upon  which  a  foreign  law  is  ap- 
plied in  dealing  with  a  matter  that 
is  governed  by  it  is  stated  by  Lord 
Brougham  in  Warrender  v.  Warren- 
der,  9  Bligh.  115;  2  CI.  &  F.  529,  as 
follows:  *  This  is  sometimes  expressed, 
and  I  take  leave  to  say  inaccurately 
expressed,  by  saying  that  there  is  a 
oomitas  shown  by  the  tribunals  of  one 
country  towards  the  laws  of  the  other 
country.  Such  a  thing  as  comitas  or 
courtesy  may  be  said  to  exist  in  cer- 
tain cases,  as  where  the  French  courts 
inquii-e  how  our  law  would  deal  with 
a  Frenchman  in  similar  or  parallel 
circumstances,  and,  upon  proof  of  it. 
80  deal  with  an  Englishman  in  those 
circumstances.  This  is  truly  a  comi- 
tas, and  can  be  explained  upon  no 
other  ground;  and  I  must  be  permit- 
ted to  say,  with  all  respect  for  the 
usage,  it  is  not  easily  reconcilable  to 
any  sound  reason.  But  when  the 
courts  of  one  country  consider  the 
laws  of  another  in  which  any  contract 
has  been  made,  or  is  alleged  to  have 
been  made,  in  construing  its  meaning, 
or  ascertaining  its  existence,  they  can 


hardly  be  said  to  act  from  courtesy, 
ex  comitate ;  for  it  is  of  the  essence  of 
the  subject-matter  to  ascertain  the 
meaning  of  the  parties,  and  that  they 
did  solemnly  bind  themselves;  and- it 
is  clear  that  you  must  presume  them 
to  have  intended  what  the  law  of  the 
country  sanctions  or  supposes;  it  is 
equally  clear  that  their  adopting  the 
forms  and  solemnities  which  that  law 
prescribes,  shows  their  intention  to 
bind  themselves,  nay,  more,  is  the 
only  safe  criterion  of  their  having  en- 
tertained such  an  intention.  There- 
fore the  courts  of  the  country  where 
the  question  arises,  resort  to  the  law  of 
the  country  where  the  contract  was 
made,  not  ex  comitate,  but  ex  debito 
justitias;  and  in  order  to  explicate 
their  own  jurisdiction  by  discovering 
that  which  they  are  in  quest  of,  and 
which  alone  they  are  in  quest  of,  the 
meaning  and  intent  of  the  parties.' 

Mr.  Redfield,  in  the  6th  edition  of 
this  work  (p.  36),  said,  *  The  foreign 
law  by  which  the  contract  or  relation 
was  created,  and  according  to  which, 
in  its  inception,  it  was  expected  by 
the  parties  to  the  relation  to  be  per- 
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iQdiip«ii8&bl« 
to  trmuslale  »uch 
or  duly  ill  to  tlie 
libgiuigv  of  the  iortim 
«k««  Hm  fWidj  to  ftougbt  And 
i»  0ir^  in  -  '  -  ::  to  the  law  o! 
teiliil|»  it  I'T  to  give  the 

a&a  inuq^reiUlioii  to  the 
or  v^lalte  And  Ui$  cods^ 
4»il  dalkift  wmI  obligatioiw,  cannot 
IimU  l»  aiel  Iroin  eomlt}^.  »ny  more 
i  fhtf  €wM  be  Mill  to  reier  to  ft 
of  tbe  foreign  laDguage 
te  mUlf ,  vrben  tiMli  reference 
iadtofmittbl*  to  the  proper  un- 
lidlo^  ol  tiio  iHini  tti  which  the 
ad  li  cxprsMad,  The  know* 
>  of  lilt  iMfign  language  h  not 
I  to  comprehend  the 
(  ol  ihe  VintiB  of  Xhv  cctri* 
tlie  knowledge  of  the  fo- 
I  Imr  ii  to  a  full  comf>reheii»ion  of 
Itlfil  eittl  of  io^  terma.* 
Hi  iirbalpla  iipoo  wbibh  the  courta 
i^Mi  fefilfs  ittdfmaiita  waa  con* 
iini  kjf  Bitkimm,  J.*  b  Godiird  p. 

m  Hallba  d«ij  of  eiifor^ 
MiMHii  «M  ftoi  an  admhitt?<i  pnu- 
d|At«f  Ibe  kw  of  luiioua,  and  that 
Mil  of  tbi  eonilmeuial  naiioun  did 
liiforaa  tlMltti  «loe|ii  «here  there 
»f«ei|MiMal  Ireati^M  to  that  effect, 
_  Mtloaiiid^  *Bittt  ba  England  and 
^  AMi  ililM  wkiflb  ace  gin«med  by 
law.  ioch  ja^gmenta  are 
,  ooi  by  rirtat  of  any  treaty. 
•vly  firtaa  ol  aoT  ttaint^.  t 
ipliipii  fwj  will  ttattd 
Lla  WOfiftM  9,  Joeaa,  U  M.  &  \\\ 
iU  •*Wbtrt  a  «0«it  ol  eompviont 
^KltBtHmk  hai  adjodleated  a  curtain 
^  t»  ^  dot  fiMB  mm  pcnon  to  an- 
*^«  a  kfil  obilpHlon  ariaea  to  pay 
ik««A^  oa  wlilili  an  action  of  debt 
^mimm  lia  Jadgmaol  may  be*  luatn- 
^imL  f i  ia  ia  Ibk  way  that  tlie 
MpaaaiB  of  fortign  lod  oolonial 
^irtivafapfionad  aail  aaloroed,*'' 
b  MUiiby  t.  Waakabob,  L.  R.  0 
^^m,  Bladibani,  J.,  tiatetl  tbb 
And  wc 


think  that  if  the  principle  on  which 
foreign  judgiuenta  were  enforced  M*aa 
that  which  id  luosety  called  comity^ 
we  ci»uld  hardly  decline  to  enforce  a 
foreign  judgment  given  in  Fmnce 
against  a  rej^ident  in  Great  Uriuin 
under  circumstances  hardly,  if  at  all, 
dtstinguUhable  from  thoBe  nnder 
which  we,  mutjUiji  uiutandis,  tnight 
give  judgment  against  a  re&iJent  in 
France;  but  it  is  quite  different  if  the 
principle  be  that  which  we  have  just 
laid  down/  Referring  to  an  English 
statute  by  which  foreignere  may  bo 
sumTnoned  in  certain  casoa  and  judg- 
ment may  be  given  against  them  il 
tliey  fail  to  apf>ear,  he  Raid»  *  Sliould  a 
foreigner  be  sued  under  the  provi»iona 
of  the  statute  referred  to,  and  then 
come  to  the  courts  of  this  country  and 
de«tre  to  be  discharged,  Uie  only  ques- 
tiouH  which  our  courta  could  entertain 
would  lie  whether  the  acts  of  Uie 
British  li*gitslature,  rightly  construed, 
gave  us  jurisdiction  over  this  foreigner^ 
for  we  must  obey  them.  But  if,  judg- 
ment twjing  given  against  him  in  our 
courti*,  an  action  were  brought  u|x>n 
it  in  the  courts  of  the  United  States 
(where  the  law  as  to  the  enforcing  of 
foreign  judgments  is  the  same  as  our 
own),  a  further  question  would  be 
op«^n,  viat.,  not  only  whether  the  Bri- 
tiah  legislature  ha<i  given  the  English 
courts  jurisdiction  over  tlie  defendant, 
but  whether  he  was  under  any  obliga* 
tion  which  the  Americim  courts  could 
rtHJo^nizi?  to  submit  to  the  juriAdictian 
thus  created.  Ttiis  is  preciijcly  Uio 
question  which  we  have  now  to  deter- 
mtr>G  with  regard  to  the  juri*K!iction 
asKunjed  by  th«  French  jnrisprudi'ncu 
over  forRigneni.  .  .  .  The  question  we 
hare  now  to  mnftw«r  as,  can  the  empire 
of  France  pa»  a  law  to  bind  the  whole 
world?  We  admit,  with  perfect  oa&« 
dor,  that  in  the  supposed  eaae  of  a 
judgment  obtained  in  this  countiy 
against  a  foreigner  under  the  provi* 
ftiona  of  the  Common  Law  Procedure 
Act,  being  sued  on  in  a  court  of  the 
United  i)tatcft,  the  question   for  the 
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-:  .    -       -  '    ^-  -     —  -f^j^  jkTT  s  LTCilicable.     TheydoM^ 

~  -T       :   .    _,.      ^  -     ■      *r-=.--  »=^  -^  i  "SiiJ  fTSLem  of  rules  which 

=      .      -    —    ...      r       J  --:-  -  :ii-i-:=t    .^w;rTa  in  their  oondact  to- 

-    —  -^     .     -     -^  .-:    -  ^ara-  :==  suiczksr.     There  is  noob- 

:-- .   r  r.  '  -•    -^.-  .^-^.':i  ir   iisx  recognized  between 

.  -•    -  -     -  -..   ...      1    :^-r  1.^.  ^r  x.  ffisw  with  such  cases  tt  ill. 

*w      T     ..  *^     -        -...^  T   '.   ^T'^t.  T-::!  2>nnin  any  particolir 

"T-"-.^'    .  -  ^    ■  .^.  .  Ir -zitr  r.Txr:  takes  jurisdiction  of 

-v.^      '.-.:—    >   -•_.  _•:.■--  :_-    -iaic  n  wxas.  ibe  qaestion  arian, 

i:_     .    _■     _  .-«   -       _     »     ^    . .   -•  .    z  jrs   ^sn.'!"-^  seme  rules  for  de- 

i^.:    —   ..      :    i  .   ^   -L...    .  = -:l_l..l.^   -waari  law    is  applicable. 

■.:    i     ■>.■  ^   — "    -.'—  ■  -  ■—  r.T-^r  -!.--«  IT-  Tttji  of  the  Diiinici|al 

.-.^i.- .    :.T  -^    >    .   lt     i.-:r-   T  -    .  i«    ^   — -   .r-iz:^  or  State  to  which 

x;r  :    i  -r-..  -S-.       :    *     .  .     - .  i      .c-  i.-    -.  isr    :fe...TSj£«.       This   wm  ex- 

j:  .'^a^.-    ...   :.:   r-.^  ^<--  :    ..   ^    .    -  -^vrc-i    jir   l^ci  Su>well  in  a  csse 

i  -. :    .'..\\-    -^    y  .  ■•-  -  i.it:^    iie  -^i^iiTj  of  a  ceremony oi 

.iV  :.:  .    .: ..     .      .--     ^.* -.  -  ---     . -^  -_^  .;^  7vr=':c:=e'i  in  Scotland  was 

I.-*:     >:.r  X :  .  ^-    ..       _  >--  ::     i^^e^.o       5^;=^  entertained  in  an 

If :- _: -r  ^-      :-..  ?^.    .  .    >  ^  ■■  -  ij^i-c  .r  ;r:.  n  ^^iss  be  adjudicated 

:;    ---•:   y-      ■     ..»  ■-  ^•.'  .-.:::.:  :s.  ^2i*  rci-ciples  of  English 

.'..*'    :•:•    :v>    >  ^  -»    i^'.:ri,zv*  7c  s:i^  a  case.    But 

-^-   7^  ;•■.:    .i  V     .1- ;        >       ..    .     .  iz-    ^■~  Ti~.:.::r-'*  arclicable  tosncb  * 

f,         -:.j.\    A\      :    ;■-•-.        ^  "it-r    .•  •  -.l^;    ^w   :z  England  is,  tH&^ 

r^.::^     -  -'-   M.-.v^*    :  "   --  -■      -i-r^  :c  iCa»  G."*rdou*sniarrix»'g® 

-....  :•  ■»..->:•:<*>  ".■   y  1-  "^  "^^       .^■.  :>   !!■;>=   >f  irt»*i  by  reference    "^ 

-j_^  ■!.>>■->:   >•   :  "">  *.":-,.■>  LIT  ^^  :i  -j«  .x-cniTT  wheie.  if  tl>*2 

;:   -.j-t   -.vLr    s    ■vt::    m.    "  ■-^-"<    i:    *!-.    'ati'T  had  their  orig^" 

c:r:.-".'_v.i:_cfs  ;:  ■  :•-■  "^ii-si*.       :     i.  -  1*  i  -.:.;  rLrr:.jjiiitfd  aiis  principle,  ^^' 

:-.i.r: -^   .i.   '--•i     i^    *:'.••-    ^i  •» «   .:  i::c-i2'i  w::iiraws  allogetfca.*' 

•-..■  •^i.  .:.i    .-*   •" "^   1-'    ■  ■  *■■  *^  ■•    •:i'">  ^'^   "'v?**  question  to    "^ 

1^  :•;  i^  -T-i-"  T"   I""'"    I    ■   ''  *  t\    ;s, -^   ;i'£c=wr:j    of    the   law       * 

t^ct:  -v-t.  if  ::  ^   i  :   >   ■     ■■'-•:    :••  S.-  l. i.::.       lu^vsir-le  r.  DalrymS'^^ 

i::t  r..*L.>  ::  :-■=  '*^'" •'■:•>  :  ;■  i  ■-  '    "*    "  -  "-ic:    vV«:=5.  ^:  «ipra.  s.  37.        -*" 

ir.i:  r.k  .■::.: .     '-'-  i:"' ■    -   ■-'-    -  *■    ■'  "  *'•    ^  *    ■'^- '  '-^^  ^VRi'rvn  to  the  la^^ 

bw.   ::.T   :* -r:    '.-e-*  -■::   i  -^     "   ■-*  «^     •:i;.'.\;'5^   :i:e  orinions  of  for^""*^ 

<.»!*T.i;i-  i'j.  AziT-i.-i.  *:  i:    :->   "•'-■•vT-  :::.??s  a.-:  ;';ris»  upon  question  ^ 

i.utr#  iLe  lACi  -^d:  ::  iil  .y«ri:.'  i:  -.:•  *  V  .'I  a.-^  i^wful  in  the  same  "'?*'= 

Fra !  Ks? .  jrf  ".  L'  -r :  -  .*  t* :  r  :•  *c*  ujvn  ol  her  sub  J  ^^ 

III  uuoh  a  case  i«  :hL*.  ::  I*  •?-^-  •^~-  .v-:-.  :*    :.-   iArvut  countries. 

that  tht-re  i*  nor. r-. :•::'. i^?-  Tlv--  rjiA.  jCsc*  S*  said  wiih  re^rd  to    ** 

is  a  difr-^r^iice  Urw^^z   th-?   F-^u>.  *v.V>rv:.  a*  w;i*  5^d  with  regard 

law  and  the  Amerlcar:  law.  ani  ui'eni  :uAr:«:f  :u5urauce  by  Brett,  L.J. «     ' 
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to   A  remark  of  Oiiuicellor 

tluit  *  it  U  mofii  ttdTuablc  that 

ilKiQld,  if  fioaiiible,  be  in  eon* 

wHb  what  it  is  in  nil  ooun* 

,•  (Cory  r.  Burr,  0  Q.  B.  D,  4dD; 

l2»»   Co,    r.    Dunham,    15 

Wttd.  (K.Y.)  11),  but  it  is  certain 

b  A  diffensnce  in  tbe  laws 

ecninlrit?*  tifian  thia  sub- 

spt^cin!'  a  those  of  con- 

Kiir  ioae  o!  countries 

bt  Uic  i-uglJAh  eominon  1a«r» 

U  maiuA  be  «aid  «veci  that  Uie 

IwitAtitm   of  caaei  iorolirtng  quoa- 

laoM  of  lora^  law  ift  founded  upon 

It    ojcists    l)e- 

are    af     a    kind 

Clia  fe«t«fa]  jurtsdiciion  of  the 

«MrV  and  the  ctreumstanee    tiiat  a 

frtiiMi  of  loretgn  law  ii  inrolvcd  ia 

ail  a  grmm4  for  an  exception  to  the 

fak&Am*    8mi  Hoetyn  f.  F&brigasi 

Ifia.  L.  C.  (5tli  ed<)  623  ;  Scott  v, 

r,  1  IL  &  C.  21D,     The  jiiria- 

oC  tba  eoari  depends  upon  the 

frfiij  or  ial«r«il  of   the  state,  not 

to  foreign   states  or 

S'Tiii  if  the  jumdictioD 

be      mlad     opoo     courtesy 


when  the  parties  were  foreigners, 
or  when  the  obligation  or  liability  to 
be  enforced  was  created  by  foreign 
taws,  as  in  case  of  a  contract  made, 
or  a  tort  committed^  in  a  foreign 
oountryf  still  there  would  be  cosefi 
where  the  jurisdiction  could  not  rest 
upon  that  foundation.  A  right  of 
dower  may  depend  upon  the  validity 
of  a  marriage  in  a  foreign  country.  A 
right  of  action  for  taking  goods  from 
a  person's  possession  in  the  country 
where  the  action  is  brought  may  de- 
pend upon  whether  he  acquired  a  title 
to  them  by  a  transaction  in  a  foreign 
country.  Courtesy  to  a  foreign  state 
could  not  be  the  ground  upon  which 
the  court  would  take  cogimonce  of  a 
claim  to  dower  in  land  within  its  ju- 
risdiction, or  of  a  trespass  committed 
within  its  jurisdiction,  although  a 
question  of  foreign  law  be  involved* 
If  the  court  takes  cognisance  of  the 
case,  it  must  decide  whether  the  fo- 
reign law  applies  to  it  or  not*  If  it 
decides  tliat  the  foreign  law  is  appli- 
cable, it  will  give  effect  to  it»  not  from 
comity,  but  because  it  is  the  law  that 
governs  the  case. 
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CHAPTER  m. 

NATIONAL  DOMICIL. 

89.  Matters  to  be  dealt  with  in  this  Work, — Having  disposed  of 
these  preliminary  considerations,  it  is  proposed,  in  the  farther 
progress  of  these  commentaries,  to  examine  the  operation  and 
efifect  of  laws :  first,  in  relation  to  persons,  their  capacity,  state, 
and  condition;  secondly,  in  relation  to  contracts;  thirdly,  in 
relation  to  property,  personal,  mixed,  and  real ;  fourthly,  in  rela- 
tion to  wills,  successions,  and  distributions ;  fifthly,  in  relation  to 
persons  acting  in  autre  droit,  such  as  guardians,  executors,  and 
administrators ;  sixthly,  in  relation  to  remedies  and  judicial  sen- 
tences; seventhly,  in  relation  to  penal  laws  and  offences;  and 
eighthly,  in  relation  to  evidence  and  proofs. 

40.  Domicil. — As  however  in  all  the  discussions  upon  this  sub- 
ject, perpetual  reference  will  be  made  to  the  domicil  of  the  party 
it  may  be  proper  to  ascertain  what  is  the  true  meaning  of  the 
term  domicil;  or  rather,  what  constitutes  the  national  or  local 
domicil  of  a  party,  according  to  the  understanding  of  publicists 
and  jurists.^ 

41.  Definition. — By  the  term  domicil,  in  its  ordinary  accepta- 
tion, is  meant  the  place  where  a  person  lives  or  has  his  home. 
In  this  sense  the  place  where  a  person  has  his  actual  residence, 
inhabitancy,  or  commorancy,  is  sometimes  caUed  his  domicil 
In  a  strict  and  legal  sense  that  is  properly  the  domicQ  of  a  per- 
son where  he  has  his  true,  fixed*  permanent  home  and  principal 
establishment,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning  (animus  revertendi).*  (a) 

'  Upon  the  subject  of  this  chapter  the  leanied  reader  is  xefened  to  Bmge'f 
(k)l.  k  For.  Law.  vol  1,  p,  1,  c.  2,  p.  32-57. 
■  Dr.  Litiber*s  Eiicjo,  Americ.  art.  DomicU. 

(a)  The  iorin  domicii  in  its  techni-  Conflict  of  Laws,  always  «g«i<^«*t  a 
oal  Mnie,  in  ynUlch  it  i»  used  in  the    country  or  tenitcny  aubject  to  one 
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Jtimum  idw.— In  the  Roman  law  it  is  said :  *  There  is  no 
,  that  every  person  has  his  domicil  in  that  place  winch  he 
hia  family  residence  and  principal  pUice  of  his  bubiness ; 
whidi  he  is  not  about  to  depart^   unless   some   business 
when  he  leaves  it,  he  deems  himself  a  wanderer ;  and 
bo  rulunis  to  it,  he  deems  himself  no  longer  abroad/     *  In 
kicosingulos  habere  domicilium,  nou  ambigitur^  ubi  quis 
hftin  rerumque  ac  fortunarum  summam  constituit;  unde  rursus 
til  disoessurus,  si  nihil  avocet;    unde  cum  profeetus  est, 


of  Ikit.    it  doet  not  signify 
pttllcsilar   {ibce    withiti    i^iich 

Tlie  ol>ject  of  the  branch 
4  km  tnateil  ot  in  thiii  work  is  to 
ilia  IBJ  111  by  what  iptem  of  law  a 
OK  ii  fenreroed.  When  it  h  gi>- 
WmA  ^  tim  lav  of  domiciL  the  Uw 
lUab  p/wtrtm  is  that  ot  the  country 
h  m^klt  tbe  pcrKm  &a  domiciled. 
Ik  pvyBm  of  an  tnquiij  aa  to  hia 
iMkd  la  aooompluhcd  aa  soon  as  it 
ililHrtaiiivd  in  what  ooantTy  he  haa 
III  4mUL  It  b  to  that  country 
te  fha    |r/  i7    in    applied. 

AJll^lKta  -kc.  it  hid  domi- 

dl  a^ate  eii^ikt  iu  le^pecl  of  some 
fMkBlv  filaoo  tri  Uiat  couutry.  but 
ikliiuatorial  and  tt  is  not  always 
itMM.  Mr.  IHcoy  fthow»  how  a  per- 
ns aif  W  domidM  in  a  country 
«UlB«t  Mag  dnmiciM  at  any  par- 
iiiivplM9  in  it;  m.  g,  m  Frenchman 
Hlkt  «KBa  f"  t«'-'Wrtd  and  live  at 
I  trillion  of  ro- 
ll Kugland,  but 

Id  lif«  at  Mandif^ster  for  a 
:x  p«*r*cin  domi- 
iMti  Cafl '  '  Uvi3  in  a  bou^ 

^ilUl  lii  bad  Udten  du  a  lea»e  for 
^t9$jmn  and  intondtd  to  1ivf>  in  no 
^pn«r,  mpatviQ,  witbot!'  i 

Xit  pMSHiiMit  fwatdcnce, 
ii«  l«lal  to  boisl  mmI  from  wat«r- 
^fiiw  Ii  wslsrltif-iitAoa  (999  Dicey 

Wd  WaaOMBry  laidt  in  Udny  v, 
Wij.  L.  B.  I  H,  U  Be.  457.  *  The 
^y  Mm0m^  aod  ^  almott  aU 
"^^    '  '  lo  aach 


individual  at  his  birth  two  distinct 
legal  states  or  conditions;  one  by  vii'* 
tue  ot  ^hich  he  become*  the  subject 
of  some  particular  country,  binding 
him  by  the  Ue  of  naturul  allegiance, 
and  which  may  be  called  his  political 
fttatus;  another,  by  virtue  of  which  he 
has  ascribed  to  him  the  character  of  a 
citizeti  of  some  particular  country,  and 
as  such  is  possessed  of  certain  muni- 
cipal righta,  and  subject  to  certain  ob- 
ligations, which  latter  character  13  the 
civil  status  or  condition  of  the  iudi* 
vidual,  and  may  be  quite  different 
from  his  f)olitical  stains.  The  yoliti* 
cal  status  may  depend  on  different 
laws  in  different  countries;  whereas 
the  civil  status  is  ^verned  univer- 
sally by  one  single  principle^  namely, 
tliat  of  domicil,  which  is  the  crite- 
rion established  by  law  for  the  pur- 
pose of  determining  civil  status.  For 
it  is  on  this  basis  that  the  personal 
rights  of  the  party,  that  is  to  say, 
the  law  which  determines  his  majo- 
rity or  minority,  his  marriage,  suc- 
cession«  testacy,  or  intestacy)  must 
depend. * 

Commercial  or  tmde  dtnnicil  is  a 
term  uswi  to  desip^nate  the  res^idenca 
which  in  time  of  war  determines 
whether  a  person's  property  embarked 
in  trade  is  to  be  regarded  as  of  a  bel- 
ligerent or  neutral  chaiacter.  This 
subject  belongs  to  public  international 
law«  and  b  not  witliin  the  scope  of 
this  work.  See  Westlake  (ed.  1680) 
285;  Dicey  00  Domicil,  341* 
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peregrinari  videtur;  quod  si  rediit,  peregrinari  jam  destitit 
And  iu  auotlier  place  it  is  said :  *'  If  auy  one  always  carries 
Lis  business,  not  in  a  colony,  but  in  a  municipality  or  city  whc 
he  buys,  sells,  and  contracts,  where  he  makes  use  of  and  atten 
the  forum,  the  public  baths  and  public  shows,  where  he  ce 
brates  the  holidays  and  enjoys  all  municipal  privileges,  and  no 
in  colony,  he  is  deemed  there  to  have  his  domicil,  rather  than 
the  place  (colony)  in  which  he  sojourns  for  purposes  of  agrici 
ture.'  ^  Si  quis  negotia  sua  non  in  colonia,  sed  in  municip 
semper  agit,  in  illo  vendit,  emit,  contrahit,  eo  in  foro,  balni 
spectaculis  utitur,  ibi  festos  dies  celebrat,  omnibus  deniq 
municipii  commodis,  nullis  coloniarum,  fruitur,  ibi  magis  habc 
domicilium,  quam  ubi  colendi  causa  diversatur.'^  And  agai 
*'  He  is  deemed  an  inhabitant  who  has  his  domicil  in  any  plac 
and  whom  the  Greeks  call  irdpoiKov,  that  is  to  say,  a  neighbor 
person  inhabiting  near  to  a  village.  For  those  are  not  alone 
be  deemed  inhabitants  who  dwell  in  a  town,  but  those  also  w] 
cultivate  grounds  near  its  limits  so  that  they  conduct  themseh 
as  if  their  place  of  abode  were  there.'  ^  Incola  est,  qui  aliq 
regione  domicilium  suum  contulit ;  quem  Grseci  irapoiKov  (id  ei 
juxta  habitantem)  appellant.  Nee  tantum  hi,  qui  in  oppi< 
morantur,  incolso  sunt ;  sed  etiam,  qui  alicujus  oppidi  finibus  i 
agrum  habent,  ut  in  eum  sc  quasi  in  aliquam  sedem,  recipiant 
Some  at  least  of  these  are  more  properly  descriptions  than  de 
nitious  of  domicil.  Pothier  has  generalized  them  in  his  ov 
introduction  to  this  title  of  the  Pandects,  and  says :  ^  The  seat 
the  fortune  or  property  which  any  person  possesses  in  any  pla» 
constitutes  his  chief  domicil.'  ^Domicilium  facit  potissimu 
sedes  fortunarum  suarum,  quas  quis  in  aliquo  loco  habet. 
Voet  says :  *  Proprie  dictum  domicilium  est,  quod  quis  sibi  co 
stituet  animo  inde  non  decedendi,  si  non  aliud  avocet.'  ^ 

48.  DefinitiojiB  hy  French  Jurists. — The  French  jurists  hai 
defined  domicil  to  be  the  place  where  a  person  has  his  princip 
CHtublishment.     Thus  Denizart  says :  *  The  domicil  of  a  peisc 

1  Cod.  10,  80,  7;  Pothier,  Pand.  50,  n.  15;  1  Voet,  ad  Pand.  6, 1,  n.  9 
p.  3 14 ;  Id.  n.  94,  p.  345. 

«  Dig.  50,  1,  27;  Pothier,  Pand.  50,  1,  n.  18;  2  Domal,  Public  Law,  b. 
tit.  10,  R.  3,  art.  4. 

•  Diff.  50,  10,  230.  8.  2;  Id.  50,  10,  203;  Pothier,  Ptod.  50,  n.  16. 

•  Pothier,  Pand.  50,  1,  introd.  art.  2,  n.  18. 

•  Voet,  ad  Pand.  5,  1.  n.  94. 


our.  Ill  J 


NATIONAL   DOMICIL, 


43 


k  tlio  piftoe  where  a  person  enjoys  his  rights,  and  establishes  his 
ikide,  and  makes  the  seat  of  his  property/  '  Le  domicile  est  le 
fav,  vA  ttne  personne.  jouissant  de  ses  droits,  ^tabllt  sa  demeure 
« le  migfi  do  sa  fortune.'  *  The  Encyclopedists  say :  '  That  it  is, 
{ioperljr  speaking*  the  place  where  one  has  fixed  the  centre  of 
hii  btirtmee^.*  '  C*est,  k  proprement  parler^  Fendroit,  ou  Ton  a 
fiiei  le  centre  de  668  affaires/  ^  Pothier  says :  *  It  is  the  place 
vkere  a  penoa  liiia  eBtabUshed  the  principal  seat  of  his  residence 
mdof  lib  bnstiioes/  *  C'est  le  lieu^  ou  une  personne  a  <Stabli  le 
Mg6  pritieipal  de  sa  demeure  et  de  ses  aflaires/  ^  And  the  luo* 
(bin  French  Code  declares  that  the  domicil  of  every  Frenchman, 
Ute  the  exerciae  of  civil  rights,  is  at  the  place  where  he  has  his 
pnocqNd  estabUahment  (est  au  lieu,  oil  il  a  son  principal  i^ta- 
Umsnent)/^  Vattel  has  defined  domicil  to  be  a  fixed  residence 
in  tiijr  place  with  an  intention  of  always  staying  there.^  But 
Am  b  ttoi  an  accurate  statement.  It  would  Ije  tDore  correct  to 
aijlUat  thai  place  is  properly  the  domicil  of  a  person  in  which 
Ui  batiitatioti  ia  fixed  without  any  present  intention  of  removing 


4li  Wiai  eofutUutes  PomiciL — Two  things  then  must  concur 
4s  eoesltlote  domicil;  first,  residence;  and  secondly,  the  inten- 
tios  of  making  it  the  home  of  the  party.  There  must  bo  the  fact 
■iwi  the  intent;  for,  as  Pothier  has  truly  observed,  a  person  g^u- 
McrtaUkli  s  domicil  in  a  place,  except  it  be  animo  et  facto  J  (a) 

P&nuBii,  wt.  Domicil, 
EttPfdop*  Mocienie,  nri.  Doottcil. 
hMliaifr.  inlTtKl.  C^Q.  Cout.  d'Orltaiw,  c.  1,  s.  1,  art,  8* 
r.-l   1  ,r  arU  102.     See  ftlno  Merlin,  Rcpcrt.  art  DattiiciL 
I.e.  10.  ».  22. 
i  i  -'-  nocjc  Amer.  Domicil;  Putnam  9.  Johnsoti,  10  Muss.  488; 

titter  1  U.  173. 

'  PuiuT,  f.  M,i.  il^Orlikuu,  c*  I,  8.  1,  art.  9.  See  Scrimshire  v.  Scnmshire, 
*IIiC^.  Cuiui.  10^406. 

308;  The  Ann  Green*  1  Gall  274, 
2S*5;  Burnliam  p.  llaug<5k*y»  1  Woodb. 
&  M.  7;  White  v,  liniwn,  1  WalK 
jun.  217;  Harvard  College  r.  Gore,  5 
Pick.  (MiWft.)  370;  lloss  t^  Ross,  10:1 
>ra«8.  575;  Loath  t\  Pilkbury,  15  N  JL 
ia7;  Dupiiv  r,  WurU.  53  N.  Y.  550; 
iMbam  r.  Gibbon*.  1  Biwlf.  (N.  Y.) 
OD  ;  Fowtiir  r.  Hall,  4  liwrnph.  (Tenn) 
310;    WilliaiuB  »*  Saunders,  5  Cold. 
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or  proper  doraicU.  (a)     His  residence  is  often  of  a  very  equivo- 
cal   nature ;  and  his  intention  as  to  that  residence  is  often  still 
more  obscure.^     Both  are  sometimes  to  be  gathered  from  slight 
^circumstances  of  mere  presumption,  and  from  equivocal  and  con- 
^Klictitig  acts.  (S)     An  intention  of  permanent  residence  may  often 
^pbe   ingrafted  upon  an  inhabitancy  originally  taken  for  a  special 
^or    fugitive  pur|>ose.^  («?)     And,  on  the  other  hand,  an  intention 
to   change  the  domicil  may  be  fully  announced,  and  yet  no  cor- 
respondent change  of  inhabitancy  may  be  actually  made,^(<i) 

*  Pothier,  Cout  d'OHdans,  c,  I,  art.  20;  Merlin,  Repert,  Domicil,  a.  2,  0; 
hier»  Cout.  de  Bourg.  c,  22,  a.  1 0(5-21)6, 

^e  Harmouy,  2  C,  Rob.  322,  iJ24;  Pothier,  Cout.  d*0rl<lana,  c,  l,arfc.  15, 
Uarvird  College  e.  Gore,  5  Pick.  (Mass.)  370. 


(o)    Ko   one    can    ba  without   a 

domicil,  and   no  one  can  have  more 

^^*a   one  domicil  at  tb©  same  time. 

tJdoy  P,  Udny,  L.  R.  1  II.  L,  Sc.  441; 

Abifigtoo   V,   North  Bridgewater,  23 

't.  <Ma&s.}  170,  177;  Thorndike  tn 

kf}n,  1  Met.  (Moss.)  242;  Dupuy  y. 

V.  Y.  556;  Crosa  i%  Everts, 

K    It  is  sometimes  said  that 

f  •^reon  cannot  havt?  more  than  one 

[J^rnicil  at  the  name  time  for  the  same 

This  qualification  was  pro- 

>lj  ^ugg^ted  by  tb^  use  of  the  term 

•ottiW  to  designate  di  fife  rent  kinds 

^^  npsiderice,  to  which  the  term  is  not 

|*rr>licablo  in  it*  technical  sense  stated 

)  M»oir«  (».  41,  not*?).     For  instances  of 

^iauiw  of  the  term  see  s.  49,  note, 

S^^  aim  Dicey  on  Domicil,  61-64.     It 

«••  never  been  heUi  that  a  person  can 

wv«  a  domicil,  in  itii  technical  sense, 

in  more  than  one  country  at  one  time. 

The  mlis  for  ascertninini;  domicil  ad- 

fmi  of  only  one  domicil  at  a  time. 

Ill  onlff  to  give  any  effect  to  the  sug- 

»«U(«i  that  a  man  may  have  different 

niciU  for  different   purposeSf    the 

for  iKrhich  reference  is  made 

Ucil   in   cases  of  a  conflict  of 

lati^t  be  regarded  as  a  single 

f  fi'Ti^e.    For  this  purpose  he  cannot 

\hTt  more  than  one  domicil  at  the 

(()  See  \iaiicker ir.  Home,  7  H.L.  C. 


121 ;  Cockrell  v.  Cockrell,  25  L.  J.  Ch. 
730;  2  Jur*  N,S.  727;  Drevon  o.  Dtb- 
von,  34  L.  J.  Ch.  120;  10  Jur.  N.S. 
717;  Sf^venson  u.  Masson,  L.  R.  17 
Eq.  78;  Thorndike  «.  Boston,  1  Met. 
(.Mass.)  245,  246;  Sears  u.  Boston,  1 
Met  (Mass.)  250. 

(e)  Udny  c.  Udny,  L.  R.  1  H.  L.  Sc. 
458;  Piatt  v.  Att.-Gen.,  3  App.  Cas. 
3:46  (P.  C.) ;  Ilaldane  p.  Eckford,  L.  R, 
8  £q.  (531, 

(*1)  A  change  of  domicil  from  one 
country  or  state  to  another  under  the 
same  sovereign  or  government,  as 
from  Scotland  to  England,  or  from 
one  of  the  United  States  to  another, 
is  more  easily  inferred  than  a  change 
to  a  foreip^n  country.  Whicker  f. 
Hmne»  7  IL  L.  C.  159;  Moorhouse  v. 
Lord,  10  H.  L,  C.  280,  287;  AtL-Gen* 
V.  Pottinger,  6  II.  &  N.  733. 

Little  evidence  is  required  to  show 
that  a  man  desires  to  resign  his  domi- 
cil of  origin,  where  the  probability  of 
snch  a  desire  ia  gxeat;  as  where  a  man 
had  a  Portuguese  domicil  of  ongin, 
but  his  family  was  English  and  he 
bad  been  brought  up  in  England  and 
always  expressed  a  dislike  of  Portugal 
and  a  desire  to  leave  it.  Sharpe  v, 
Crispin,  L.  R.  1  P.  &  M.  020. 

Length  of  residence  raises  the  pre- 
sumption of  intention  to  acquire  do- 
micil.     Hodgson    V.    Beauchesne,  12 


4^. 


z'it7Z1\t:  :f  ijin. 
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The  Riimai:  la-vj-ir?  x^r*  laemstii''-^  ir^iadj  oozzled  apoa  this 


Ch.  D.  t.>?  :  ?7asiii»^ni:    :f  "iie  V^ire-i 
>ta:*^fi  T.  Dnmrar.mi.    K    B»taT.  ts^i. 

of  A  r:er3cn  ■▼rirse  kraic.l  L*  ::i  -jies- 

in* *n lion  ia  r«»fliiiini  ic  laj  jia*:?.  ii 
they  ar*  mArie  cefiiPi  'iie  rjarr^^^r^ 
hart  a^:i^etl.  but  "iieir  Tr^i^hc  ier<!iti:» 
znncii  ar-on  the  ci7-:uin.'»t.uic«!a,  HtitLr- 
son  e.  Beaachean*?.  12  il:r:r«  P.  C. 
:V2o:  Forh*»9  ?.  F:rbe?.  K.17.  ^J-fel: 
r.-i  re  .>c.»er,  :J  H.  i  X.  o:>-t:  C^^ik'ia- 
«ler.  c.  Faller.  I  Sw^.  i  T.  4H:  r»r«!'-ra 
r.  Drpvon.  :U  L.  J-  Ch.  Li*):  J-  rn  -. 
AVor^d.  I  D.  J.  dk  S.  '^:'5:  HiliLiae  r. 
Eckionl,  L.  B.  ^  Ej.  -f:;!.  -^-ti:  Dr fl- 
eet p.  Gecghegnn.  5  Ch.  D.  Ul: 
Dnpiiy  r.  Wartz.  5^1  X.  T.  oo»?: 
Thorndike  p.  B»>scon,  I  M-JC.  ( llji*:'*. ) 
242;  Kilbum  r.  Bennett,  3  Met. 
(Mass.)  ID'):  Mon.'*cn  f*.  Pilsier.  "? 
Allen  (M.i#3.)  ool:  Wi!s:n  r.  T-irrv.  3 
AUen  (M:i33.)  2U:  Re^er  r.  H:!- 
comb.  I«;»o  Ma».  9-J:  BaprLsw  r.  V.> 
lunbnin.  5  Harr.  &  J.(M'J. )  07:  Smith 
r.  Croom,  7  Fla.  HI:  Brfa^rc  -.  Scale. 
.14  Miss.  6<)2.  Hl3  descripci-.-ca  '.t 
himself  in  legal  instrumenis  ar? 
treated  as  declarations,  but  in  some 
cases  it  has  been  said  that  by  them- 
selves thev  are  entitled  to  bat  little 
weight.  Forbes  r.  Forbes.  Kay.  :W1: 
Whickar  r.  Hume.  13  Bear.  :ji5i5. 
4j)0:  Att.-Gen.  r.  Fottin^r.  6  H.  4 
X.  7*3;  Ennis  r.  Smith.  14  How. 
4*22;  In  re  Stover.  4  Redf.  (X.  YA 
82;  Wilson  r.  Terry.  9  Allen  (Mass.) 
214;  Wrisrht  r.  Boston.  12*5  Mass. 
161;  Weld'  r.  Boston.  12*5  Mass.  16*5: 
Smith  r.  Croom,  7  Fla.  SI.  1*^1;  Gil- 
man  f.  Gilman.  52  Me.  177.  In  Mas- 
sachusetts such  declarations  were 
rejected  in  Wricrht  r.  Boston,  12r5 
Mass.  161,  and  Weld  c.  Boston.  126 


Maa.  1-74.  m  :sie  zmmd  that  deda- 
raiiit.n:^  -w^n^  2ct  lAimissible  in  favor 
i  "ne  70x^7  Tiairn'r  di<»ii  except 
Tuen  'Atrr  icnfimrsmieii  acts  of  whidi 
->r:i:eni:s  tis  ■nimi'Wi'cu*.  and  the  re- 
rernun  :z  inch,  -ikiclarasioca  in  evi- 
itkc-  ji  Wildcn  r.  T«ry.  ;>  Alien,  214, 
"VIS  ii^acrpnv;^:  bm  ic  woald  aeem 
liiac  iltnoii;!!!  me  discLaracicas  might 
bt  it  \iTZJi  raliie.  jec  according  to 
"Uie  nie  laid  'iowTi  in  the  case  where 
lin^y  -v^r-  r«?3ec«iL  they  oaght  to  have 
been  ieemed.  rcmcecent.  faecaose  they 
]i:c*:mcan:eii  the  Mit  oc  residing,  and 
3i:cii=  ihc:^  the  person's  intention  in 
11- i3:r  ::hac  jcc  See  Bangor  r.  Brewer, 
47  ife.  as  p.  I'H. 

A  rerscn  may  himylf  testify  as  to 
his  ziusntica.  Wilson  r.  Wilson, 
L.  R.  2  P.  ±  M.  4:U:  Beeder  r.  Uol- 
ccmb.  I  ."'0  Mass^  Q^V, 

A  Frenchman's  marrying  in  £ng> 
land  -riciioac  raking  the  steps  neces- 
jOTT  ^:  perfect  the  marriage  by  French 
Ia7  hod  been  treated  as  evidence  of 
his  izrention  to  abandon  his  French 
domioil  ot  origin.  Doncet  r.  Geogfae- 
nc  d  Ch.  D.^U1  (C.A.):  Drevon  p. 
Eh-von.  34  L.  J.  Ch.  129. 

So  has  the  making  of  a  wiU  the 
provisions  of  which  would  not  be  valid 
if  the  testator  retained  his  former 
domiciL  Doncet  r.  Geogjiegan,  9  Ch. 
D.  441  (C.A.):  Drevon  r.  Drevon,  34 
L.  J.  Ch.  129:  Haldane  v.  Eekfori, 
L.  R.  S  £q.  631;  Hood's  EsUte,  21 
Pa.  St.  106. 

A  person's  removing  the  mnains 
of  his  deceased  children  from  a  ee^ 
mecery  in  another  conntryto  the  place 
where  he  was  residing,  uid  his  bury- 
ing them  there,  has  been  considered 
important  evidence  of  his  intention  to 
make  that  place  his  permanent  reri- 
dence.  Haldane  v.  Eckford,  L.  R. 
S  E«|.  631.  Bat  where  an  Englisb- 
man  who  had  married  a  Frenchwonaa 
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bjr  oases  of  an  equivocal  nature  ;  and  Ulpian  and  Labeo 
Otben  hdd  different  opinions  respecting  them.*  Thus,  to 
Ike  qnesiioti  where  a  person  had  his  domicil,  who  did  his  busi- 
BSis  eqaallj  in  two  places,  Labeo  answered  that  he  had  no  domi- 
cfl  in  eilber  place*^  But  other  jurists,  and  among  them  was 
llptan,  were  of  opinion  that  a  man  might  in  such  a  case  have 
two  doInieill^  one  in  each  phice.^  CelsuB  seems  to  have  thought 
thai,  m  such  a  case,  which  place  was  the  domicil  of  the  party 
d^ieoded  upon  hb  own  choice  and  intention,*  And  Juhan 
<l<>ubt€d  whether,  if  he  had  no  fixed  choice  and  intention,  he 
OQQld  have  two  domicik,^ 

48.  Aeqmmtiof^  and  Change  of  DomieU.  —  Without  speculating 
IfNio  all  this  various  cases  which  may  be  started  upon  this  sub- 
jsct,  it  may  be  useful  to  collect  together  some  of  the  more  impor- 

at  rales  which  have  been  generally  adopted  as  guides  in  the 
which  are  of  most  familiar  occurrence.     Fir$U  the  place  of 

th  of  a  pertf^on  is  considered  as  his  domicil  if  it  is  at  the  time  of 
Ui  birth  the  domicil  of  his  parents.     '  Fatris  originem  unusquis- 

> »  Dig-  m,  I,  &;  M.  60, 1,  27,  «,  1«^;  Podiier*  Pand  50,  1,  n.  16;  Id,  n.  18, 
]»& 

«  Dig*  fiO,  1,  5;  Pothier,  Paud*  50,  1,  n.  IS;  post,  a.  47. 
'  D».-   »,  1,  5,  2;  Viyllmt,  ?tkn^.  50,  1,  n.  IS. 
I.  27,  2,  PoUiier,  Pand.  50,  1,  n.  18, 
.  .,,    ^  J.  I,  27,  2;  Putbier,  Pand*  50,  1,  a.  18;  SomerviUe  e.  Somenrille, 
ITtt,  750p  78«,  7W);  2iJomat,  Pulilic  Law,  b.  1,  tit.  10, 8. 3,  p.  4G2;  Id.  art.  G; 


mi  wMaA  at  P&rU,  pnrchs9ed  on  her 
^■lll  tliiire  a  burial  plac(9  in  PariM 
rfmsriBUii,  aad  c^xpn^^ed  bin 
lo  be  baried  ibens  kitav?lf, 
9  was  ooi  oocmidered  an  arty 
;  etkkiiee  ei  an  intmtioa  iu  w> 
a  Frsiidi  doodcll*  Hodgson  v* 
».  12  Mom  P.  C,  2H5, 823. 
ThB  imuMiott  of  a  wi»h  io  be  buriiid 
111 fwymlar plaoB  b  oat  ngard^d  as 
^  iflforlaaf  dtvamiiaaQe  b  ques- 
i«iil4oaiii»L  putt  p.  Att-Of^ti.« 
i|||kC^  a^d.  3UI  (P,  C);  tlrjod's 
Bm».  f  I  Pa.  Si.  106. 

tWfv  it  a  ttifiDg  pTCtaiiiiitJon 
ifibia  ft  paflKiii  who  U  in  the  miH* 
117  MTM  ol  iba  oooatry  of  biii  do- 
ayi,  ■H'^'*^*"!  thai  domicil  and 


acquiring  a  foreign  domicile  but  it 
He4'ms  thrtt  tbis  presumption  may  be 
overcome  by  evidence  t>f  intention. 
Hodgson  D.  lieauchesne,  12  Moore 
P,  C*  319;  Craigie  v,  Lewin,  3  Cur- 
t<»i#,  i3o;  Att.-Gen.  t?.  PotUnger,  6  11. 
He  N.  7S3.  There  has  however  been 
an  opinion  that  a  man,  by  entering  the 
military  service  of  a  foreign  country, 
acquires  a  domicil  in  that  country.  See 
Somenille  v.  Somerville,  5  Ves.  750. 
In  argument;  Prc^sidcntof  Uio  United 
States  r-  Drnmmond,  33  Bear.  451; 
Dicey  on  I>>micil,  1*19. 

An  English  peer  b  not  incapaci- 
tated by  hid  fK^litical  duties  from  ac- 
quiring a  foreitrn  domicil  of  choice. 
Uamiltoo  o.  Dallas,  1  Ch.  D.  237. 
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▼::_    n^     1    .^    ...^•zT.      '-•.orr*;    -.  .&«.^  -11^     TpoB  ^a*  aaifihifr « many* 

'  -?-  Li.   1.    JL  .    ?    ^  ~1.    11.     17  =:c  'JSUiL.  :ar  nuxnir  cxiild  doesiMt 

~."       V    •^.  -.r.    l^jL-    ^    -  J     *.  :       ■  I   >  Aaraira  'ine  oomigil  of  tiw 

X  ^  T-^rr  -.        Jx^i.-i«  -    ^  —  -UMttmi   -viCBuiis  jot  acBial  chaiigt. 

.'..^T'^  ^  V  ..:^  i  >     7v     rr      Ivsi-  .:1=     Scarai  Direetocs  r.    JdoHi,  2 

-rr*.-       ;-r^l  C  V.  ::     ir*-    ^  :. -jas  Ti^a  x  5.    ?xj  53&     In  Mean  «. 

^^  >.    7     .-       V:.^.-r  -.  3ur^w,  >  ■gat  -je  awdner,  aflfuiimjluy  agaiBt 

I:  .:     '.<-.    ..u.:^^ru    '.     Ir^^k^i.    I^  jctl^  sac  dao^B  cifet  4iadnl  ol  Iwr 

^^  ^l     HtT^c;i^  *■  1ji«:2s^  r>  ^^  THRUT  siuim.    Ik  m  boC  awy  tosM 
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Glium-familias  doniicilium  habere  posse;  non  utiqtie  ibi, 
obi  piUr  habuit,  sed  ubicunque  ipse  conytituit/  ^  Fovrthty^  a 
Moied  woman  follows  the  domicil  of  her  hus^band,'*  (a)     This 

>  1%.  eo.  1,  L  V  a,  4;  Pothier,  Fund.  50,  1,  n.  25.  Wliether  a  guardtan 
^ItflHTcm  cbjHigr  thc5  domicil  of  a  minor,  or  idiot,  or  insane  perwoii,  under 
bifkiqit,  ha*  I'fcii  mutter  of  doubt,  ufK>n  which  different  opinions  have  l»een 
OpiHBd  Uy  jurt^tA.  In  the  affirmative  there  may  be  found  among  others, 
%iibfibc*«-X:.  n^  iiTletioi^,  Bretannier.  In  the  negative,  Pothier  and  Mornac. 
^Fbi:  d*()rl(^aiie,  c.   1,  art,    17;  Bynker.   Quiest.   Privat,  Jmii<, 

ik-  Uc  1 a,  K^'^pert  Domicil,  s.  5,  art.  2,  3;  Boullenob,  Quest,  de  iw 

taifiriM  d*H  Loi»,  que^t.  2,  p.  40,  ed,  17.12.  See  also  Guier  p.  O^Daniel.  1 
Baa  (k)  ^0^  n, ;  Siituemlle  r.  Soraerville,  5  Ves.  750,  787;  Pofiniorer  r, 
V«ltiiiati,  S  Met.  <J7;  Cutt«  p.  Ilai^kin.s,  0  AlaAs*  513;  Holyoke  p.  Haskius,  5 
"       'r!iia.)20. 

U  ad  Pand.  5,  1,  a.  101;  Warrender  v,  Warreoder,  9  Bligh.  80,  103, 
3#t 


question  was  one  of  jurisdiction  (Ex 
parte  Bartlett,  4  Dnidf.  (N.  Y.)  2:>1; 
see  Marheinekc  t^.  Crothaus,  72  Mo. 
2o4).  If  a  lunatic  has  been  of  un- 
sound mind  continuously  from  the 
time  he  attained  his  majority,  his 
donncil  continues  to  change  with  thai 
of  his  father,  as  during  minority. 
Sharpe  v,  Crispin,  L,  B.  1  F.  &  AL 

on, 

(a)  Dolphin  v.  Robins,  7  II.  L.  C. 
300;  Yelverton  m  Yelverton,  1  Sw.  & 
T,  574;  Pennsylvania  v  Eavenel*  21 
How.  lOI);  Gi*eene  v,  Greene,  11  Pick, 
(Mass.)  410;  Johnscm  r.  Johnson,  12 
Bush  (Ky  )  4&5;  Hick  x\  Hick,  5 
Bu«h  (Ky  )  6T0;  Williama  i%  Saun- 
der»»  6  Cold.  (Tenn,)  00,  79;  Sander- 
«oa  V.  Rabton,  20  La.  An.  312; 
Sncocasion  of  McKcnna,  23  La.  An. 
800;  Laoey  w  Clements,  3(3  Tex. 
661. 

It  han  been  held  that  after  a  di- 
vorce a  mens  a  ct  thoro  a  wife  may 
have  a  separat*?  domicil  from  that  of 
her  husband.  Barber  r  Barber,  21 
How*  582*  See  Dolphin  r,  Bobius,  7 
H.  L.  C.  300. 

Aa  to  the  jK^wer  of  a  wife  to  ac* 
quire  a  fieparate  domicil  that  w^ill  give 
jurisdiction  to  grafit  a  divorce,  ,«ee 
B.  22f)  a,  post. 


Soe    liicey    oa    Domxcil, 

m 

lit  domkU  of  a  lunotir  does  not 
ilimt  villi  llmt  of  UiJi  guardian  or 
BiaBJIli  W«8tlaka  (vd.  laso)  273; 
Utiiyia  DOitttcU,  182.     Se«  Bempde 

1 


1 
Cwfia.1 


i«ijlirn»i>-  :; 

Watttft  S.  (Ia  ;  .  , 

fa  116.    B<»i  tlii* 
laaj  eliati^ 

•  1 


Va,  lOB;  Shoijie  t\ 
P  &  M.  Oil;  Hep- 
i>  W.  R.  704.  A 
*  'bf*  domicil  of  a 
s  r.  Jiwnes,  2 
.  h  \hv\\h\  V.  Hill, 
Sinclair,  1  W. 
1  or  coeu- 
i/lrncc  of 
ifom  one  [)i^«  Ui  anoth<'r 
itata  or  country* 
la  eaaaa  where  the 
«f  a  proliale  eourt  to  grant 
depetidiHl  u|;k*q  tlie 
tca&ileiioe  in  a  particular 
r  plac«*  llolyoke  r.  Haiikin^, 
M*—  *  *'*»:  Anderson  r.  An* 
ll  would  probably 
"  ■»  i«  «  qurssion  of  re«tidenc«*  ariiK 
iV  taiir  tba  ^igli^i  {XK)rOawa, 
N^i^irkilliy,  L.  B.  5  Q  B.  p.  831. 
AiUm'  fvla  baa  ti«en  affplicd  in  the 
<ia  if  a  miaor  wliciia  father  and 
fe^v  «ifv  4ead«  wlicffa  tits  qa«^tion 
*^  la  vlial  tenm  tlia  minor  lihould 


;f» 


(Kirl(UcNi    r.    Illiately,  4 
(Kifla.)   162),  and  wbare  the 


--  _-  [s.46. 

-  1— z-  -  -^^Ttis.  viir-  ih  nuder  the 
■   ■jgiis-j    I-    TipiT  tc'  cboose  a 

::l'"-  -rr.  h.-z^^uil  eiusdem  civi- 
rr.         J"—;.  ^  i.  vidov  rendns 

-  ^.    '-^-il   iiir   diruuns.  EDOtber 

-  -rf'-  *  --£r-':jL  Iiffit  it  uien  lo 

-  -r:^  '-:    liit    fni2irarT>  (j) 
-T-   — ^ii-T  i  r:riit  lo  change 

i.-Ei.  T-r^-rfi.-.r-    inmDMnanendi), 

-    z   ..  -zi.-d* '     Hialitlilu.  if  a 

-:.  •:_:--  :...».■-.  viii  ti  iiiiention 
_:  -   iizr    •^.L  -^  L  Tnuc*  cif  fixed 

-  --r-  v-^*t  III  d.iniidL  LOTwidi- 
-zz-^  :i..7i:-^.Ti-  x:  rtriurL  at  some 
"   2^-=-=  v-icJt  L  mfirned  mans 

7    riLir    r  -IT.  LTrricimf^  c.  1.  art 
-    :.  £*:    ^    j;>    Vif^lTT.   fiepat 

_.--   7-::.  ^*.   1.  1*  i'4;  2  Bomit, 
:^  1-      I«szr«£  T.  JfiimKfamft.  8  Ves. 

:  r^ss;*-.   :  Bim..    iTk.')  852. «.: 
^^;..Tr   •    3r'^T^..  z  ITnII.  jm.  21"; 

i^-z2^  •  r.x.  r.  Brh.  (X.  r.) 

-  -ii.T-nLils*  r.   Basjon.  1  IW- 

*i-    1-T     ^iiiiif   T..   Grcmmt  10  Io«i 

I:  ^'ij  «TTi:ix»!  r.  Lnrd-10H.LC. 

■;:  it  :i-r-:  i  ii«v  a.-missl.  aworfiBgto 
i*:  r.T7i-f>?«i.Ti  vijat  I  bftBfW  I  «*" 
:ti  1  :.rsi£r  .-ir.::n.-m  (IHiiAtf  •• 
T.'sr.^..  -  E  1^  C-  :nt.\.  asd  whidl 


f^ikfiiZDici    :i  i2i»  law,  a  ■>■       j 
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I Junflj  resides  is  generally  to  be  deemed  his  domieil^  (a)      But 
presitmptiaa  from  this  circumstaQce  may  be  controlled  by 

lUltevCoiKt  d'0rIdftQ9,e.  1,  art.  20;  Bempde  tj.  Johnstone,  3  Ves.  198, 201. 

t,^«n„  S  App.  Cafl«     Eq.  589;   Roberti  i;.  Methodist  Book 
*M  r.  Forbes,   Kay,     Concern,   1    DiiJy    (S.  W)   3;   Smith 
Ul;  J^HMmm  V.   DixOQ,  L.  E«  10    v.  C room,  7  Fla.  81,  15a. 


\  iottod  qtsaientut  in  Ulo  exnere 

It  U  itol  enough  th&t  you 

L  to  take  another  houBo  in 

*  pUoe,  and  that  on  account 

fli  yov  hmMh^  or  for  aome  either  rea* 

tofe«  jpOQ  think  it  tolerably  cintain  that 

ym  bad  brtl«r  remain  there  all  the 

4a^  oi  yumr  lift.    That  do««  not  sig- 

ai^;  JFOU  do  not  \om  your  domidl 

il  «rlg^f  or  jour  rasomed  dumicit, 

JDU  go  to  scMue  oUier 

yoitr  health  better* 

foa  mean  eitlier  on 

at  ol  your  health,  or  for  some 

r  nollf«,  to  cctim  lu  be  a  Scotch* 

)  ail  EtigUdhmaii,  or  a 

or   a   Gertnaii*'      Lord 

I1i^)ira  said  (p.   2^12),  'A  man 

«HI  ioteiid  to  beoome  a  Fretiehman 

biMl  of  an  Boglialmian.^    The  rate 

iai  liid  doim  oumot  now  be  oon- 

iimd  m  a  eorreel  vtateniecit  of  the 

hm.    U  waa  foIViw*^  in  In  re  Capde- 

«i*it  t  H.  k  V.  S)S*%  and  AU.-Gen.  v. 

tifcN^,  H  0^  It  e.  97l«  but  in  Uie 

B.,  mid,  *The  cx- 

afipear  to  roe,    with 

|Mi  defef«>oR,    far   too    exiensiye. 

Tt  ny  UmI  a  m^i  ran  trot  abandon  his 

Weil  of  orifin    ivilhout  doin^  all 

^  la  blm  Bc»  to  divest  himiielf  of 

^  voitirj,  b  a  |ircipo«ition  which , 

*ik  pflal  cobtaiailoii,  I  think  cannot 

^«  tsiiniaiftiHl'^     tjoTtl  Hatherley  niiid 

'^  l^T  r    I  dr.r.  L   U  1  H   L.  S^.  4  V2, 

^tMakaDOBO  of  ihn  cxprr^'«ioiui  uned 

iilKaB>aais  aa  to  the;  intent  *"  ex- 

t^jiiilimrortolteootno'*  a  French- 

1  of  an  EaglUhnmn/*  ^ 

I  of  domteiL     The 

I  of  malaral&fiitkio  and  of  all^ 

I  It  dJrtinri  from  that  oi  doml* 


ciL  A  man  may  continue  to  be  an 
Englishman,  and  yet  bis  contracts 
and  the  succession  to  his  estate  may 
have  to  be  determined  by  the  law  of 
the  country  in  which  he  has  chosen  to 
settle  himself.*  Lord  We,stbury,  in  the 
same  case  (p,  460)*  referring  to  the 
expressions  of  Lord  Kingsdown  above 
quoted,  suid,  '  Those  words  are  likely 
to  mislead*  if  they  were  intended  to 
sig^nify  that  for  a  change  of  domicil 
there  must  be  a  chsin^^e  of  nationality, 
that  is,  of  national  allegiance.  That 
would  be  to  confound  the  political  and 
civil  states  of  an  indiridaal,  and  to 
destroy  the  difference  between  patria 
and  domiciliura/  In  Haldane  v, 
Eckford,  L,  R.  8  Eq.  640,  Jamet, 
V*C*,  said  that  the  rule  as  laid  down 
by  Lord  Westbury  in  Udny  tu  Udny 
differed  from  the  rule  as  laid  down  in 
Moorhouse  v.  Lord*  and  the  cases  fol- 
lowing it.  *  in  which,  if  1  may  use  the 
expression,  that  unfortunate  terra 
exuerc  piitriam  was  introduced,  as  if  it 
were  a  question  of  nationjility*  and  not 
of  more  or  less  pennnnence  of  resi- 
dence. Tt  doee  differ  from  those  casoai 
but  it  differs  in  bringing  back  the  law 
to  that  which  (in  my  opinion)  was  al- 
ways, before  those  cases,  oousidenHl 
to  have  been  the  law,  and  evidently 
is  the  law  as  hid  down  by  the  treatise 
writ<^r9»  r'tz.,  that  domicil  was  to  be 
cnnFjdcred  as  changed  whenever  there 
waa  a  change  of  rt^sidence  of  a  per- 
manent character  voluntarily  aa- 
sumed.'  Wickens,  V.C»,  in  Douglns 
r,  Doiiglaa,  L,  R.  12  Eq.  G4L  ex- 
pressed his  concurrence  in  this  view  of 
the  law. 

In  Aikroan  r*   Aikman,  3  Macq. 
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-a 


?rr:-'i-i^  esta- 

••■■:r-    ■:  "^1^1  no: 

:.   ..ii-  :..■?  family 

u    iiii.cliTjr,  the 


-  '  -■     "^i*-    ---  ''"—  T  e^;rtfii:ia  his  domicil 

.  -  .  I-.-  :-.  :  -•;T-:r. .^r^.  jF  Jetfii::?  zo  i^d  his  Iionie, 
-..1  !  lit^  -ii-.r^  'i":ii:5  Affiirs.orwLere  he  votes, 
:-..    .'•'  riL'iiiia^  :.  '..  iTE.  lo.  *  Ante.  h.   tL*-4-i. 

;_;ii  •    ■Tiiuir.ia.  1.  3. 12  Ell-  617;  Banmam  r-  Raugrlw  L  Wn^Jr 


ainM*»". 


^••liui?^ 


siii.  -  If  a  man  is 

.'."intry,  engaged 

'TST'suic  requiring 

^':'.*    ::ii!-^.  k  i>»r«  intentioa 

■J      :.:    L-J-'i'  rJuaDT"  on  a 

.•MiiiiLi^ii^*^  ''^  ^^*  rreTent 

r^uuiii'*-  ■-   -  "^  ^^  ••^  rr&z-ry 

:   ^  ;^    *!•_   :    L^  xmaiil  ■:£ 

"  ;.:    ?      '^  .ru.    '   X  i^  ^zrr 

.  .;■■  ..  J..  ^-a:.i:   :il    z:»» 

.    r.  ^-  .    —  i«T   i:  "^^o? 

.,-..,     ■.■:7--.>i-i;;.    "s    =^.'5 

^.   .  .       J. •:::=•-  -.  :?i--:wl. 


refers  only  to  a  time  as  imiiid-ire  as 
k  can  possibly  be,  it  oaiiiii.-:  ;^  said 
to  confine  the  residence  U'  a  deduiie 
time.  There  can  be  notiiij:  t  so  inde- 
finite as  the  time  at  Nvii:i:h  a  man  ex- 
pects to  make  his  fortune.'  It  seems 
doubtful  whether  these  expressions  of 
Brett,  L.J.,  can  be  supported.  In  Jopp 
r.  Wood,  4  D.  J.  &  S.  (51 G,  it  was  beld 
ihat  a  residence  in  India  for  the  mere 
7-crpose  of  business  did  not  chancre  a 
Scotch  domicil  of  origin,  where  it  ap- 
ixeared  that  there  was  an  intention  of 
returning  finally  to  Scotland.  See 
Ailardice  p.  Onslow,  33  L.  J.  Ch.  434; 
10  Jur.  X.S.  332. 

In  an  early  case  it  was  established 
that  a  domicil   in    India,  commonly 
called  an   Anglo-Indian  domicil,  wo 
acquired  by  residence  in  India  in  Xbt 
;hat    service  of  the  East  India  Company. 
Bruce  c.  Bruce,  2  B.   &  P.  229,  n.; 
Munroe  r.  Douglas,  5  Mad.   379,  401; 
Forbes  r.  Forbes,  Kay,  341 ,  356;  Mooh 
house  p.  Lord,  10  H.  L.  C.  281;  Ailar- 
dice p.  Onslow,  33  L.  J.   Ch.  434;  10 
Jur.  N.S.  3.")2.   But  in  Jopp  r.  Wood, 
4  D.  J.  &  S.  016,  it  was  held  thatsoch 
a  residence  did  not  chnngfe  the  domi- 
cil of  a  person  who  was  not  in  the  ser- 
:«,  -:  ihink    vice  of  the  East  India  Company  and 
;  A  :\>r:«iie]    who  did  not  intend  to  abandon  fait 
■     *.^-T  3  :."  iv  a  ivn-    previous    domicil.       See     Dicey    on 
^    r.  -vv:^-uvr^a    Domicil,   140;    Westlake   (ed.  1880) 
JV\aca;>.,-vVi:ainou    277,282. 


^<  I.  yi.io?  »*^-  he 
■  •.:-:  ^  t^^:^  rsr.:s>i  on 
-,.-r  n>rar.t  lo  ac- 
^*  i^vTi^:.:.  Jesssel 
..  .  ;  .  sw '^  i>'J»t  the 
^  A.V  .-.iir.r.::e  for 
^  ::j^  :X't  *-<^:*  not 
jfc,-;x-*r*5  »hich 


i^'t 
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)r  ^:zercises  the  rights  and  duties  of  a  citizen.^     Twelfthly^  if  a 
ooan.  is  unmarried,  that  is  generally  deemed  the  place  of  his  domi- 
cil   where  he  transacts  his  business,  exercises  his  profession,  or 
assvinies  and  exercises  municipal  duties  or  privileges.^    But  this 
rule  is  of  course  subject  to  some  qualifications  in  its  application.^ 
Thirteenthlt/y  residence  in  a  place,  to  produce  a  change  of  domicil, 
mast  be  voluntary.     If  therefore  it  be  by  constraint  or  involun- 
tary, as  by  banishment,  arrest,  or  imprisonment,  the  antecedent 
domicil  of  the  party  remains.^  (a)     Fourteenthly^  the  mere  inten- 
tion to  acquire  a  new  domicil,  without  the  fact  of  an  actual 
removal,  avails  nothing ;  neither  does  the  fact  of  removal  witliout 
the  intention.*     Fifteenthly^   presumptions  from   mere   circum- 
stances will  not  prevail  against  positive  facts,  which  fix  or  deter- 
naine  the  domicil.®    Sixteenthly,  a  domicil  once  acquired  remains 
Until  a  new  one  is  acquired.^  (6)      It  is  sometimes  laid   down 
that  a  person  may  be  without  any  domicil ;  as,  if  he  quits  a  place 
'With  an  intent  to  fix  in  another  place,  it  has  been  said  that  while 
he  U  in  transitu  he  has  no  domicil.     Julian,  in  the  Roman  law, 
has  80  affirmed.     *  Si  quis  domicilio  relicto  naviget,  vel  iter  faciat, 
quaerens  quo  se  conferat,  atque  ubi  constituat ;  hunc  puto  sine 
domicilio  esse.'  ®    But  the  more  correct  principle  would  seem  to 

*  Pothier,  Cout.  d'Orl^ans,  c.  1,  art.  20;  Somerville  r.  Somerville,  5  Ves. 
750,78&-79O;  Harvard  College  v.  Gore,  5  Pick.  (Mass.)  370;  Cochin,  (Euvres, 
*«>nj.3,p.  702,  4toed. 

'  SomeiTille  v.  Somerville,  5  Ves.  750,  788,  789.  «  Idem. 

*  2  Domat,  Public  Law,  b.  1,  tit.  16,  s.  3,  art.  14;  Merlin,  Repertoire,  Dom- 
H  8. 4,  art  3;  Bempde  t?.  Johnstone,  3  Ves.  198,  202. 

*  Ante,  8.  44. 

*  1^.  Lieber,  Encyc.  Amer.,  Domicil;  ante,  s.  42-44. 
'  Somerrille  v.  feomerville,  6  Ves.  750,  787;  Merlin,  Repertoire,  Domicil, 

*-2;  Harvard  College  v.  Gore,  6  Pick.  (Mass.)  370;  Cochin,  (Euvres,  tom.  5, 
^  5, 6, 4to  ed. 

•%  50,  1,  27,  2;  Pothier,  Pand.  30,  1,  n.  18;  2  Domat,  Public  Law, 
•^•I'tit  16,  8.  8,  art  9;  ante,  s.  45. 

W  De  Bonneval  v.  De  Bonneval,  Fuller,  1  Sw.  &  T.  441;  Mitchell  v. 

j^^Corteis,  850;   White  v.  Brown,  1  United  States,  21  Wall.  350;  White 

"•ii  Jan.  217.  r.  Brown,  1  Wall.  jun.  217;  Dupuy  v. 

(*)  The  onus  probaudi  lies  upon  Wurtz,  53  N.  Y.  562. 

■  ttaie  irho  assert  a  change  of  domicil.  In  Hicks  v.  Skinner,  72  N.  C.  1,  it 
W  M  r.  Kennedy,  L.  R.  1  H.  L.  Sc.  was  held  that  a  man  might  abandon 

■  ^;  Aikman  v.  Aikman,  3  Macq.  his  domicil  of  origin,  and,  until  he 
W  BH;  Hodgson  o.  Beauchesne,  12  acquired  another,  be  without  domicil, 
f    Ifbore  P.    C.    285;    Crookenden    v.    except  that  of  actual  residence. 


Lz^^^-l  ±  Z'sz  gone  until  a  nev  one 
1*.--    T^  xi-zio.-^a)    SeventeokiUf. 

'  -  :=: ::3rrsnt  from  that  of  his  b 

-I .  ^  ^  jisudon  to  resume  his  u 

-    ^■---  T-ru.  while  he  is  on  his  wi 

->   r  :^  ::iz:  sxcment  the  other  ii  { 


'■^  X2s¥  77:  Bmce  v.  Bnitt,3 
-  ~.  •.  ^s:  ri:  ante,  8.  44. 
^  L*  ~JV^iie.  5  C.  Rob.  98.  0 
r  -  r  -^trr^i  13  Fergosson  on  Mil 
-^-  -£r::-T  -Q  Foreign  Law,  App 
L         '.  =-:.  iso  ed.;  In  re  Wii^ 


1         :       ^    zrts.ied  domicil;"  tittta 

>    Li^-       :  .Z.T  1  -:r3  36  acquisition  of  the  i 

.:::.  aisiinl  is  incomplete  and 

.:  cu:p.  a  johr.'    SeeaLwLj 

'-^i...  z"'  L.  /  Ch.  746;  Dici 

•  -*      .-     ;  :=..  _:.  >i.     Westlake  howefa 

.    .    — 1       -^-^  .  -.  iT?'  «cue«  as  a  rule  fi 

-    .  -- :-:^  r*.  m  :ce  liomidl  of  eho 

•  -  *:  .i:r-   •=:jz    In  the  event  of 

:  :r-:^.  "atf  laisc  domicilistb 

-  -  -      -  i.:^':> -vxcii  the  person  is  joi 

^    -^  :  sijv^  •  this  part  of  L 
n.  .        ...  r-::s-  ice*  ro«  seem  to  h»T« 

-  'i      -- .  ?>:^;    :  V~T  '-  Tdny.' 

-       . .  *  .1    xc  j  Bianchi,  3  Sw. 

*     ^      r^t?  xbaadonment  of  t 

.^:  nax--i.ll  a  not  complete 

^      ■  "^^^-rt  ji»  left  the  coantr] 

N .:  >  *i»;f-aeL  J  vr.  &  T.  49. 

\:rz'r  ..  rinr.  L.  R.  1 

-  .--     >     •^'     x'n:z  T.   Foxwell3C 

-       :  -f  ^"-^^er.  S  Wend.  (5 

>     .  -I     i^r*  Appeal,  71  P 

■   -  o      -"^      SfM  ^'t'jw  rr.  Brown,  1 

•         ■   i:*  i'^'c.  Sk^ZI^r.  Baini,5l 

■  ■:       ••  ■  :     ::i 

:::^  •  TdsT,  Lord  Hit 

•  -     ^.        ..  S.  :H    L  So.  p.  45( 

■  **     ^'  ?i>   ^itocaa^i*?  w  saj  that 

-••  .-^    i  *  lew  sJ>.\ie  and  actni 

^■^         •:...:-  -.THrjf  >.vc<»czca«e  a  chsi 

:tf       ...    -,-.^  .,^   fi'inicil.  then  the 

I  -     .V.    -.-^  :c  ittcis  A  rroc^ure.  ri 

■ »  ^"-  rf      J :.-:  :;va  v  AJik>ka  the  new  dc 
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48.  The  foregoing  rules  principally  relate  to  changes  of  domi- 
cd  from  one  place  to  another  within  the  same  couatry  or  terri- 


L^rul 


and  an  actual  abandon  inent  of  it, 
ought  to  be  equally  elloclive  lo  de^ 
atroy  the  new  domicil.  That  which 
mat  be  acquired  uia)'  surely  be  abaii< 
doDvd,  and  though  a  man  caouot,  for 
civtl  reasons,  btf  left  without  a  domi- 
ciL  no  such  diificulty  ariH^3  if  it  be 
itza^kiy  held  that  thtj  original  doiuicil 
mi^te/  Referring  to  the  last  |>artof 
9.  47  (^upra),  he  said,  (p.  451),  *Th6 
quali^Latiou  that  he  iiiUHt  abaudou 
tliA  tiew  domicil  with  the  special  iu- 
tetit  tt)  rtisuine  that  of  origin  is  not,  I 
think,  a  reasonable  deductiou  from 
^  rule*  alrea<ly  hkid  down  by  deci- 
hecause  ixjlent  not  followed  l>y 
ilive  act  ia  not  sufficient.  The 
W>m  ccrri^istent  theory  it,  that  the 
i^tiji,l,>innent  of  tlie  new  domicil  is 
animo  et  facbo^  because  the 
Li  the  abandonment,  the  ani- 
■tt*  i*  that  of  never  return  iug,  ^  Lord 
Cbelmalord  said  (p*  454),  *  I  do  not 
^ii>k  thai  the  circumstances  men- 
'  V  Story  in  the  above  passage, 
!  thf«  iw*rw>n  liitti  removed  from 
ti!  il  with  an  intention 

t^'  p  dfimicil,  and  that 

^  ^  in  itineri  purpose,  are  at 

*Q  ticcej«ry  t  _  the  domicil  of 

<*»?in.    The  true  doctrine  app<»ar»  to 
m.  f,,  U  expressed  in  the  last  words 
.issagf^i  ♦^It  (the  domicil  of 
*' ^r  r^rerU  from  the  moment  the 
^^^h  friren  up.**     This  U  a  neces* 
in  if  it  be  true  that  an 
« il  ceases  entirely  when- 
tbfindonpd,  and 
:   be  without  a 
Tim  domicil  of   ori<rin    al- 
tin^.  ag  it  wiire,  in  re*on-t%  to 
in  ctt5e  no  other  domicil 
ci5t*     Tl» is  appears  to  me 
Ui  \wi  Uif»  tnte  principh*  \^x^n  this  sub- 
ject, fttid  it  will  gov<»m  my  opinion 
^n  thf?  present  ap|v*al/    r^ord  West* 
IJttry  tftid  (p.  45^^),  ♦  Domicil  of  choice, 
U  a  ii  gained  animo  et  facto,  so  it 


may  be  put  an  end  lu  the  same  man- 
ner. Expressions  are  found  in  some 
of  the  lxM-»kB,  and  in  one  or  two  cases, 
tfiat  the  first  or  existing  domicil  re- 
mains until  another  is  acquired*  This 
is  true  if  applied  to  the  domicil  of 
origin,  but  cannot  he  true  if  such 
general  words  were  intended  (which 
is  not  probable)  to  convey  the  c<3n- 
cluiion  that  a  domicil  of  choice, 
though  unequivocally  relinquished  and 
abandoned,  clings,  in  despite  of  his 
will  and  acts,  to  the  party,  until  an- 
other domicil  has  animo  et  facto  J>eeii 
acquired,  ...  A  natural-bom  Eng- 
liahnian  may,  if  he  doniicils  himself 
in  Holland,  acquire  and  have  the  sta- 
tus civilis  of  a  Dutchman,  which  is  of 
course  ascribed  to  him  in  respect  of 
his  settled  abode  in  the  land,  but  if  he 
breaks  up  his  establiithment,  sells  his 
house  and  furniture,  discharges  his 
servants,  and  quits  Holland,  declaring 
that  he  will  never  return  to  it  again, 
and  taking  with  him  his  wife  and 
children,  for  the  puriwse  of  travelling 
in  France  or  Italy  in  search  of  another 
place  of  residence,  is  it  meant  to  be 
said  that  he  carries  his  Dutch  domicil, 
that  is,  his  Dutch  citizenship,  at  his 
back,  and  that  it  clings  to  him  per- 
tinaciously until  he  finally  sets  np  his 
tal>ernacle  in  another  country?  Such 
a  conclusion  would  be  absurd;  but 
there  is  no  absurdity,  and  on  the  con- 
trary much  reason,  in  holding  that  an 
acquired  domicil  may  be  effectually 
abandoned  by  uiie«inivocal  intention 
and  act;  and  that  when  it  is  so  deter- 
mined tlie  domicil  of  origin  revives 
until  a  new  domicil  of  choice  be  ac- 
quired. ,  .  ,  In  Mr.  Justice  Story's 
Onflict  of  Laws  '  (s.  48)  *it  is  stated 
that  "  the  moment  the  foreign  domi- 
cil (that  is,  the  domicil  of  choice)  is 
abandoned,  the  native  domicil  or  domi- 
cil of  origin  is  reacquired/*  And  such 
appears  to  be  the  just  conclusion  from 


T^-    T  ^-T^  [8.48.4:9. 

"•^rir-     ,-r    1^-    —- —   jf  ±5=3.  ire  applicable   to 

In  respect 


■     "--   -:~-   ^r--  ^■-     -r-:^-    ":=-:::  ==  v^Lii  iiTc  been  gene- 
ra* r-    ;^^^  -     -  i:    .1 r      —   ---  '.zic  "Tvl":!::  law,  or  the  Lur 

.:"  :l-^.::^    ^     i    izl.  l^=--i   :^ .-    -----    — -      /Tr*^,  persons  who 

--■'r    .-  -:    ^  *       11- :z-    -r-   j-^r=.-:_-   _— ^-^i  ::  w  citizens  and 

-L    -.--    :  ^_r       .n  r~         ^   -_-  : r   :i-tld:-idon  of  therule 

V.  _.   ^r^-    -.    .-.    :    :  -^.  : ^      -.-J-."  --  ^*  children  of 

;— .":.  =  ---  T-tr-  ^  z^rrr  _  _-:  .  -Ill-,  jr  vLj  weic  abiding 
-^-_"-:  :   '  -_--;   .-_—  -   rr  -rr.  -r     r   ■-:--■-  :r  i  :ir:'>at  j,  or  occa- 

r-.- .:.T-._:^r      I".  T    „.    .-   z.  i.!  «  T: T-r  lo  asscFt  that  in 

"u-i  ;:r:--:-  ---;.-:  :  :....  ^t  ri.-  .  . —^.-xdMi  is  universally 
r?^.-^^-..      >        .*;.   j..*T  ^ri--"?   ^-     rt-i.ir  in  a  country  for 

;tf7^..i-:T     c Z.L.Z  ;  :-^  sr-w    ^^z:   ror-rndL  are  treated 

^i--Tr=w_-  i^  ^..1^  .z^^  L  -^^z  ..—--'  ri/riM/,  a  national 
:j:j^i:::z  i...;:_~r-i  ::  i  r  rr _ri  .-i:i—  ij  r^icnce  changes 
'v'l-z  ZI-:  zcsr~  z^^  .-zLZ  z:  r  ..  zizr-  1-'  -'-  z:ii  revertendi,  and 
li  :::  :^  rr:i--i  :,-  ii-  .-,  :^zzr'  vi-iri  ic  Lii  Lia  antecedent 
!-=::. ,-1  A.i  r-ie...;^.-  _:  :;  .c  -i  .:iz-:rr  :c  his  native  coon- 
:rv  -^'.-.z  zj^z  ..Tr-:.  :-=►  .^r  r  ;  z. .-1  ri-rir^  irhile  he  is  yet 
inirn^.M;  :.--  Ji;  zj^z-'i   i.zi-.^  ciaL"  r*~fr:s.*    The 


-  :  r-j^i   C:t:      y.   fv^.  -  Ta:^:.  r>  1.  c  19.  s.  218. 

*  Ti-  V-^_^.  -  ;-i^:j  i-f.  i<-.  7:-=  J-i.:.vs.  r  Cnc-rh.  :>i5:  ThelDdiin 
Ci:.:.  ■  C  ".  :.  1.  S;-  :.-  -  ;.-.:<  -  ;  V:s.  :  -j.  r.-J:  rneFriendKhA 
3  W*::-^:.  14.  .. -^i.^.-  ■'  Sl:^  .i^.    .r;-i  ;  ~*n  777.  7f^ 

sev^ril  i-AL-iii'i  ri?<?^.  i^  "»-!.   la-  7- .n  rrrr-^c      rairii     acd   domiciliniD 
ih^  ":-:->  .:  ::-  ^^  ::  iy  z,  .  V^:-   •    Uizr.  L   R.  1  H.  L  Sc 

IuCc-.-lt-.:::^:  .::rij>  >.^-  ::.i:j.i:  «^  •     >ee  jJsc  x=:e.  «.  41.  Tiot«).    The 

this   ri'.-f  i.^<   :  :z   i-r:'"   -v-:^-^  :.:--  .-i->f   t-lj  idcioed  in  l5?dS.  the  yetf 

d.=:::l.  .:   ::  ci-   ^-i  'zn  Sx:ii^::L  .i  :^i:r-  Virr  r.   Vduj,  and  rditf** 

ch.  :->e  ATY  K:l    ^lii-  i^-i   y*i^L.t  -^  -^.k?  ^LiOfi  .ivc  Munroe  r.  DougU*i 

t:;^!:*:  ;.:r:>i. :::...  i>  :_   :::-   .-iiv  ::  :  Viil   ^r;.  ii  waicfa  Sir  John  U«ch 

tw."»  of  ir:e  r:.:::>i  >:jt:e*.  i^c   i::^:  ^Tf  1 :  ^j:  th-?  crizir.*!  domicil  did  n» 

:   enefore   a  d.:'.:;::*.   o:  j-:.^-.-  ::  :j-f  rrT-v-  urc^  as  ahandonment  ci  •■ 

>:»iW  of   New   \\:i  d:i  l::   rfv/.j  jo:^L-«.i  I-rciicil.  and  which  w•»ove^ 

iij-oii  the  dl-a:.i.:::::e:.:  .:"  a::  jio: u.:?--!  r-^t-l  :-  Tizr  r.  I'dny.     In  this  la^ 

tloin'cil  ill   Co::!:-v:L*u:.      Fir^:   Na-  r:;---.::--?!  o-jtse  the  domicil  of  orig*" 

tional  Bank  r.  Balcvni.  :>o  Cor.::,  i"!.  was  Sxclazid.  and  it  rerired  upon  the 

It  is  statod  in  ihe  jud^riEe!::  :ha:  :he  acjj:.:-  zs^r.?  of  ihedonucilof  cboicet 

rule  pjew  out  of  native  allecijiics?  cr  which  w3l*  EnclAnd;  this  is  quite  ■• 

citizenship:  but  this,  to  use  the  wrrvi*  stror.-  aa  instance  of  both  being '■" 

of  Ix)rd  AVestbury.  is  •  to  oonfo-j::..l  rhe  d;?r  :he  ^azie  national  jurisdiction,  ai 

political  and  civil  states  of  an  ii;ii-  i:  one  were  Xew  York  and  the  other 

vidual,  and  to  destroy  the  difference  Cciinecticuc. 
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^  foreign    domicil  is  abandoned,  the    native    domicil  is  reac- 
quired, (a)     But  a  mere  return  to  his  native  country,  without 
an  intent  to  abandon  his  foreign  domicil,  does  not  work  any 
ciange  of  his  domicil.^     Fourthly^  ambassadors  and  other  foreign 
ministers  retain  their  domicil  in  the  country  which  they  repre- 
sent, and  to  which  they  belong.^    But  a  different  rule  generally 
apphes  to  consuls  and  to  other  commercial  agents,  who  are  pre- 
sumed to  remain  in  a  country  for  purposes  of  trade,  aud  who 
tfierefore  acquire   a  domicil  where   they  reside.^  (6)      Fifthly^ 
cbildren  born  upon  the  sea  are  deemed  to  belong,  and  to  have 
th^ir  domicil  in,  the  country  to  which  their  parents  belong.* 

-49.  Kinds  of  DomiciL — From  these  considerations  and  rules 
tbe  general  conclusion  may  be  deduced,  that  domicil  is  of  three 
soxis ;  domicil  by  birth,  domicil  by  choice,  and  domicil  by  opera- 
tion of  law.  The  first  is  the  common  case  of  the  place  of  birth, 
d^omicilium  originis;  the  second  is  that  which  is  voluntarily 
a-ocjuired  by  a  party,  proprio  marte.  The  last  is  consequential, 
that  of  the  wife  arising  from  marriage.^  (c) 


» Ibid. 

«  Vattel,  b.  1.  c.  19,  s.  217;  The  Indian  Chief,  3  C-  Rob.  12,  27;  The 
Joeephine,  4  C.  Rob.  25. 

*  Ibid. 

*  Vattel,  b.  1,  c.  19,  8.  216 ;  Dr.  Lieber's  Encyc.  Amer.  art.  Domicil. 

*  Pothier,  Cout.  d'Orl^ns,  c.  1,  art.  12.  Whoever  wishes  to  make  more 
ezteofiiye  researches  upon  this  subject  may  consult  DenizarVs  Dictionary,  art. 
^^micil;  Encyclop^ie  Modeme,  torn.  10,  art.  Domicil;  Merlin,  Repertoire, 
I>omicil;  2  Domat  (by  Strahan),  p.  484;  lib.  1,  tit.  16,  s.  3,  of  Public  Law; 

(a)  Udny  v.  Udny,  L.  R.  1  II.  L.  in  trade  in  time  of  war,  which  is  a 

Sc  441,  453,  459.  question  of  public  international  law. 

(i)  It  cannot  be  inferred  from  a  Ante,  s.  41,  note. 

l*iKm*B  residing  in  a  country  as  an  It  is  not  presumed  that  a  man  in- 

*n»ba88ador  or  attach^,  that  Ji©  intends  tends  to  change  his  domicil  when  he 

^  ttake  that  country  his  home.     On  resides  in  another  country  in  the  ser- 

^  other  hand,  if  he  has  already  ac-  vice,  military,  naval,  or  civil,  of  his 

qoii«d  a  domicil  there,  he  does  not  sovereign.      Att.-Gen.   v.    Napier,    6 

^  it  by  accepting  such  an  oflSce.  Ex.  217;  Brown  v.  Smith,   15  Beav. 

8««th  p.  Samson,  14  Beav.  441;  Att.-  444;  Yelverton  r.  Yelverton,  1  Sw.  & 

^-  r.  Kent,   1  H.  &  C.   12.     The  T.  574;  Att.-Gen.  v.  Rowe,  1  H.  &  C. 

"^  it  the  same  as  regards  consuls.  31;  Dennis  v.  State,  17  Fla.  389.   But 

U<lnyr.  Udny,  L.  R.  1  H.  L.  Sc.  441;  he  may  change  his  domicil  under  such 

S^)e  p.  Crispin,  L.  R".  1  P.  &  M.  circumstances  if  he  has  the  intention 

Wl.   The  expressions  in  The  Indian  of  doing  so.     Mooar  w.  Harvey,  128 

Cbicf,  3  C.  Rob.  at  p.  27,  related,  not  Mass.  219;  Ames  r.  Duryea,  6  Lans. 

*o  domicil,  but  to  the  national  charac-  (X.  Y.)  155. 

*<rof  property  of  a  consul  employed  (c)  Interpretation  of  ^  Residence,*^  In- 


ii 


ccHBLarr  of  laws. 
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Di^.  5fiXl.WTXM,:  Cod.  I'X  ».  i  7:  Vixt  jd  Pand.  5. 1,  »4e ;  Bynkenhc^ 

Quseat.   Pri7.  Jaria.  Lib.  I.  >*.   II.  imi  :2Le  aochcritia  d&ed  in  Dr.  Liebe 
£acyciopefiia  \mi*r^i*anA.  DomriTii :  Hifxxxy  on.  ForagaJ^w,  Appendix  A» 


kahuant/  Jr*:.,  in  Sourtaa.  —  Is  ifzn  be- 
comes necfeaary  to  iMerniine  nie  piai» 
in  which  a  per*3n  r»!Mt£tiS^  or  oc  wiiiih. 
he  14  an  irJiahitaju.  in  3ie  aen^e  in 
which  che  word  \i  aaed  in  jcme  staicice. 
Sometimea  Che  «|xxe:iCicn  i:s  whether  he 
resi'Je:)  in  a  p>ardcular  coiinQy  :r  iuse. 
at  others  it  is  in  wha£  pare  oc  a  osan- 
try  or  state  he  reaiies.  ad.  for  example, 
in  what  town.  As  instances  or  inch 
statutes  may  be  mentioned  tiiotie  wiiidi 
provide  that  an  inhabitant  of  a  scase 
shall  be  taxed,  or  shall  be  entitled  to 
vote,  in  the  town  where  he  resides,  or 
that  a  pauper  shall  have  a  ri^t  to  sap- 
port  in  the  town  where  he  resides,  and 
those  which  limit  the  time  for  brin^ing^ 
an  action  against  a  person  who  resides 
out  of  the  state,  or  provide  a  special 
mode  of  procedure  in  such  cases. 
Residence  is  used  in  these  statutes 
in  different  senses.  When  it  is  used 
in  reference  to  a  country,  e.g.,  one  of 
the  American  states,  it  may  or  may  not 
have  the  meaning  of  domicU  accord- 
ing to  the  purpose  of  the  statute. 
When  it  is  applied  to  a  town  or  other 
part  of  a  country  or  state,  it  has  not  the 
technical  meaning  of  domicil,  because 
in  its  technical  sense  domicil  is  appli- 
cable only  to  a  country  (ante,  s.  41, 
note),  but  in  such  cases  it  may  in  some 
respects  resemble  domicil.  It  does  not 
belong  to  the  subject  of  tiiis  work  to 
ascertain  the  residence  intended  by 
these  statutes,  except  when  the  word 
has  the  technical  meaning  of  domicil. 
But  in  some  American  cases,  the  term 
domicil  has  been  applied  to  such 
residence  when  the  latter  word  did  not 
have  that  technical  meaning.  It  is 
important  that  the  rules  laid  down  in 
these  cases  for  ascertaining  such  resi- 
dence should  not  be  confused  with  the 
rules  for  ascertaining  domicil.  It  will 
be  usof  111  therefore  to  point  out  some  of 
the  differences,  as  well  as  some  of  the 


Rsonhlances,  which  exist  betwc 
'iamicii  and  die  diiferent  meaniii 
of  r*aid£fice. 

In  some  of  the  United  StiOes  tl 
Miimu  of  umitatuMU  contains  a  pror 
sioQ  tiiat  tiie  time  dming  which  i  pa 
son  is  absent  from  and  resides  out  c 
the  state  shall  not  be  taken  as  psrt( 
the  time  limitpd  for  the  oommeDOi 
ment  of  an  action  against  him.  * 
state  beinga  coontry,  in  the  sense  of 
territory  snbject  to  one  83rstem  of  Is^ 
(IKcey  on  Domicil,  1 ;  ante,  s.  41,  note] 
the  tarm  dmmicU  is  one  that  ma 
properly  be  applied  to  it,  but,  in  ooi 
sfiming  the  statute,  the  question  i 
whether  rendenee  or  dcmneU  is  referre 
to  by  the  expreasioa  *•  Besides  out  ( 
the  state.'  In  Maine  it  has  been  di 
dared  that  residence  in  the  stttoi 
does  not  mean  damcil,  but  'is  s; 
nonymoos*  with  dweilin^plaet  < 
AoflK.'  '  The  absence  of  the  debti 
must  be  something  more  than  a  tno 
ient  departure  from  his  home  < 
business  or  pleasure,  and  a  tempor* 
sojourn  out  of  the  state.'  Drew 
Drew,  ar  Me.  389 ;  Bucknam  v.  Thooa 
son,  3S  Me.  171.  In  Vermont  a  sia 
lar  construction  has  been  given  to  i 
statute.  Hackett  v.  Kendall,  23  \ 
'275;  Hall  r.  Nasmith,  28  Vt.  791.  T 
word  domicU  is  sometimes  osed 
the  decisions  as  the  equivalent  of  rt 
dence,  but  it  is  clear  that  it  is  x 
so  used  in  its  technical  sense.  Tl: 
the  court  says,  in  Hackett  0.  Kendf 
23  Vt.  278,  '  This  question  of  domJ 
may  possibly  be  viewed  differently  w 
reference  to  differeut  subjects,  f- 
the  consideration  which  must  hJ 
operated  upon  the  legislature  in 
framing  the  statute  in  this  case  see 
to  us  to  have  been  what  is  saggefii> 
by  counsel,  —  whether  the  defendas: 
domicil  in  this  state  was  so  broken 
that  it  would  not  have  been  compel 
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to  mm  pooen  upon  him  hj  leaving  a 

mfj  IIa     And  for  thai  purpoae,  it 

IM  t»  n^  there  must  bo  urirne  plaoe 

if  iM«,  which  hid  fauiilj  or  his  ef- 

iitll  csdauTely  main  Lam  in  hid  ab- 

meti  and  to  m  hich  he  may  be  expected 

ipm»  or  in  aomo  oonvenieut  time,  to 

"^  "'        **    '    ^  copy  being  left  Uiere 

I  proved,  the  plaintiff 

Hi,  t-ir  a  ^  iL^^ment.'     By  the 

<4tuti»*f>f  V'  r  rtie**ii»  might  be 

*  rsonally  or 

nouse  of  hiH 

:!],«.  10).     In  tlmc&se 


I,  who  lived  tttGranville» 

eni    to  3Uaiachu6ett«  in 

r    M 

ay,   intending   to  remain 

1     "M 

irk  .Inriru.  tL..  cqASoH,  and 

tnd  not  in- 

M  :.iUeDc«  fi-um 

-cttu.     He  took 

1  li  him,  and  left 

tji  at  Granville, 

Ml'   place  of 

^'bt  return* 

in  jvcconi- 

inefriendH. 

I U  at  work 

J,  and  then 

ihiringlhelaett 

of   hii  Btay  in 

homse  tberdt  and 

ku  i*^  keep  houne 

kit  returning  lo 

of  bis  original 

t  that  he  did  not 

Inn  the  meaning 

hi*  abatenco  in 

milar   effect   ia 

1 

in  Xcw  Hamiv 

Ut 

NMI.37<i; 

¥■' 

rk  the  pro« 

Mnm  , 

lor  to  re^i- 

^^Qi  (>p 

tinirui^he^l 

^i  t 

0,  ex- 

«»4w. 

...  :^^.u.  .4,  with 

•  Wten 

xUe  as  tJM  rejiidence 

i4m^ 

^  *  •"  W  *.  Webster, 

1  : 

«l«n  ♦%  Talmor, 

i*,      M.      .*.M 

ill*    i..     HUkok  r.  Bliw, 

HIM».xj*i 

;  FavX  r.  Daboock,  2  Saudf. 

51 S,  520.  The  exception  from  the  time 
limited  was  afterwards  extended  by 
the  St.  1807,  c.  781 ,  s.  6»  so  as  to  include 
continuous  absence  for  a  year  or  more* 
In  Iowa  the  provision  was  that  *  the 
time  during  which  a  defendant  m  a 
non-resident  of  the  state  shall  not  be 
included '  in  the  pericnl  of  limitation ; 
and  in  Savage  in  Scott,  45  Iowa,  130, 
133,  the  court  aays,  *  We  need  not  in- 
quire ill  what  state  he  holds  a  domiciJ ; 
he  had  a  residence  here  of  the  chaiacter 
that  would  subject  him  to  the  p)YK}*»A8 
of  the  courts  of  thia  state,  Whil*^  he 
held  thiiJ  re^iidenoe,  the  statute  of  limi- 
tations ran  against  the  note  and  mort- 
gage. .  ,  .  Tliut  residence  in  tlie  state, 
and  not  citijsenship  or  domicU,  deter- 
mine,^  the  fact  of  the  meaning  of  the 
statnte,  cannot  be  doubted.  The  dis- 
tinction which  the  law  draws  between 
the  place  of  residence  and  that  of  do- 
micil  or  citizenship,  is  plain.'  In 
Ma^acliusetta  the  provision  was  taken 
from  the  New  York  statute,  aud  was 
first  enacted  in  the  Hev.  Std,  of  Ib^iG 
(Commissioners-  Reiturt»  pt.  3,  p.  275). 
The  comniissiuners,  who  suggested  It, 
stated  its  object  to  be  that*  the  debtor 
mufit  remain  within  the  state  during 
the  whole  period  prescribed  for  the 
liniitatioM^  in  order  to  avail  himself  of 
its  provisions.*  In  Colle,ster  v.  llai- 
ley,  0  Gray,  517,  it  was  held  that  the 
absi?nce  ^hown  was  not  to  be  excluded 
fmni  tlie  period,  Shaw,  C.J. ,  saying, 
*The  facts  disclosed  tt*rnporary  ab- 
seuct'M  only,  or  visits^  leaving  bin 
family  here,  effecting  no  changts  of 
domicil  or  residence.*  In  Lungdon  it* 
D*ind,  6  Allen,  423,  the  court  said, 
*  In  the  caso  of  Collester  th  Iluiley,  it 
WHS  decidt'd  that  .  .  *  the  time  c»f  a 
di'btor*snlijH?nce  from  the  i*tatewii bout 
losing  his  domicil  is  not  to  be  exclufled 
in  computing  the  |>eriod  of  limi tuition 
of  an  action  against  him;  in  other 
words,  that  lenjporary  absences,  aU 
though  extending  over  consecutive 
peri<jds  of  M.^veral  months,  but  effe«:t- 
ing  no  change  in  the  legal  domicil  of 
the  debtor,  do  not  operate  to  extend 
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been  generally  held  that  resi- 
ice,an(l  not  domicil,  determines  the 
nation  of  the  statute,  and  resi- 
h  defined  as  a  pe^manent^ 
it»-«z>^e  for  the  time  being.  Haggart  v, 
\Ji^^wp^tt,  5  N.  Y.  422;  Hurlbut  v. 
Scs^iuy.  11  How.  Pr,  (N.  Y.)  507 j 
IKs^jor  r.  Genet,  4  linn,  487;  G3  N.  V. 
fc^tjT;  Loogr.  Ryan,  30  Grat  ( Va.)  718; 
Hor]^n  r.  Nunes,  5-1  Mlhs.  303;  Ahiton 
K     Jt^'ewcomer,  42  Miss.  18G. 

'M\i^  liataiily  of  a  person  to  taxation 
ira      ^  {larliculjtr  slate  or  country,    as 
"l*»  Hio  ploci*  witlfin  such  sUile  or 

where  he  shall  be  taxed,  often 
l«e|^iuU  upon   the    meaning    of    the 
^WOttU    mhabitant     and      re.iiflent     in 
Bte.     When  the  statute  Rays 
J  inhabitant  of  the  state  shall 
be  Uwd,  bis  liability  to  taxation  gene- 
y^qicf ids  upon  domicil,  in  itstochnt* 
iMttse.  Thorndike  i>.  Boston,  I  Met. 
i,)  H2;  Sears  v,    UosUm,  I  3IeL 
(Mt».)250;  Borland  if*  Boston,  132 
89;  Church  r,  RowelK   49  Me. 
J;  Pjt«onji  p*  Bangor,  tJl  Me,  457; 
p,  Ra^s,  23  N   J.  L.  517;  Cul- 
^^enion  P.  Floyd,  52  Ind.   361;    Kel- 
logg «*  Winnebago,  42  Wis.  07,     This 
^onitroction    is  consistent  with    the 
I*^tnib!e  intention  that  all  persons  do- 
**^il«i  in  the  state  t^liould  be  taxed. 
^^  it  aim  ^ome^hat  aiudogous  to  the 
^rwtnu'titiii  ^iven  to  the  KngliAh  ata- 


lii 


ig  l«*gacy  or    snccesjtion 

'  1    M  Uio  pei^oiial  estateof  de- 

'  r»0Ms;  those  statutes  contain 

'  mitaiion  of  th'vir  applicsi- 

hrtvo  Vteen  held  to  apply 

"^'  V  ?i,  jfM 'ons  domicil'*d  in  the  conn- 

^    ITioinson  v.    Adv^^Gen,,   12  CL 

*  F'  I;  Wiillari^  V.  Att-Gen.,  U  R* 

\^^^     hi  Btn:]G;sr.    Rochester,  16 

1    ♦i37,    which     was    fol- 

tfvn  r.  Lofigmeadow,    12 

y  508,  it  was  held  that 

'       ii»iciled  in  Massachusettft, 

on  his  way  lo  a  place  in  au- 

r.>  «Kt,h  I  >'  Ml  tended!^  make 

*\  and  had  ac- 

I  ^r.i  Mi^  DiiiMW  of  Massiachu- 

Uia  way  to  Utai  place,  had 


ceased  to  be  an  inhabitant  of  Massa- 
chuselts»  and  was  therefore  not  taxa- 
ble, although  he  had  not  lost  hisdorni- 
cil  there*  But  in  Borland  v.  Boston, 
132  Mass,  89,  it  was  decided  that  do- 
micil, in  its  technical  sense,  was  tlie 
test  of  liability  to  taxation,  and  the 
doctrine  of  those  cases  was  disapproved , 
and  they  should  be  considered  as  over- 
ruled, tliough  in  terms  it  is  left  for  fu- 
ture litigaliou  to  determine  whether 
tiiey  will  be  followed  *  in  cajses 
presenting  precisely  similar  circum- 
stances.' It  should  be  observed  how- 
ever that,  even  by  the  test  of  domicih 
Briggs  r.  Roche,ster(10  Gray,  3:i7),was 
rightly  decided,  for  the  person  whose 
liability  to  taxation  was  in  question 
had  actually  acquired  a  new  domicil  in 
the  state  of  New  York,  though  the 
fact  does  not  seem  to  have  been  no- 
ticed; he  had  left  Massachusetts  in- 
tending to  rejiide  at  Molthaven  in 
New  York,  and  he  was  staying  at  an- 
other place  in  New  York,  willi  the  in- 
tention of  remaining  permanently  in 
that  stale,  though  not  at  that  place; 
he  had  thereby  acquired  a  domicil  in 
New  York,  and  lost  his  domicil  io 
MassachusetU  (Dicey  on  Domicil,  50- 
59;  ante*  s.  41,  note).  In  Parsons  v, 
Bangor,  01  Me*  457,  the  cases  of 
Briggs  V*  Koch*'ster,  and  Colton  t* 
Lougmeadow,  were  approved,  but  per- 
haps unnecessarily,  for  the  decision 
seems  to  have  be*_"n  placed  upon  the 
ground  (p.  4 GO)  that  there  was  an  ac- 
tual change  of  domicil.  In  lllinoia, 
where  a  statute  provided  that  certain 
personal  property  of  persons  residing 
in  the  stjite  should  be  tax»'d,  it  waa 
held  that  rtjiiihnce  meant,  not  da- 
mrViY,  but  a  settled  fixed  alode  with 
an  intention  to  remain  pernninently, 
at  least  for  a  time,  and  that  a  person 
having  such  a  residence  in  iliid  state 
was  8ubj«-ct  to  taxation,  all  hough  his 
domicil  was  in  another  stale.  Taze- 
well r.  Davenport,  40  111  107- 

When  the  right  of  rotirtfi  at  electiona 
is  limited  to  such  citizens  as  reside  in 
the  state,  it  is  held  that  domicil  is  the 
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criterion  of  the  right  to  vote,  as  it  is 
of  the  liability  to  taxation.  Borland 
V.  Boston,  132  Mass.  89;  Fry's  Case, 
71  Pa.  St.  302.  But  in  Holmes  r. 
Greene,  7  Gray  (Mass.)  299,  a  rule  is 
laid  down  as  to  domicil  for  this  pur- 
pose, which  might  properly  be  applied 
to  the  residence  intended  by  the  sta- 
tute of  limitations,  but  cannot  be  con- 
sidered applicable  to  domicil  in  its 
technical  sense,  and  it  is  doubtful 
whether  the  case  can  be  supported 
since  the  decision  in  Borland  r. Boston 
(supra).  A  citizen  of  Massachusetts, 
residing  at  Fall  River  in  that  state, 
being  obliged  to  give  up  the  house  he 
occupied,  and  not  being  able  to  find 
such  a  house  as  he  desired  in  Fall 
River,  removed  tempomrily*  across  the 
state  line*  to  a  place  in  Rhoile  Island, 
a  short  distance  from  his  former  resi- 
dence, intending  to  return  to  Fall 
River,  and  retaining  his  place  of  busi- 
ness there;  he  actually  returned  in 
thirteen  months.  It  was  held  that  he 
was  not  entitled  to  vote  at  an  election 
in  Fall  River  six  months  after  his  re- 
moval to  Rhode  Island*  l>ecause  he 
had  changed  his  domicil.  In  the  judg- 
ment it  is  said,  *  where  tlie  domicil  of 
a  i»arty  is  in  Lssuo,  evidence  of  his  in- 
tent may  have  an  im|xirtant  and  de- 
cisive l>earing  on  the  question,  but  it 
must  bo  in  connection  with  other  facts, 
to  which  the  intent  of  the  party  gives 
ellloacy  and  signitioance.  .  .  .  But  no 
case  can  Ih»  found  where  the  domicil 
of  a  party  has  l>iH>n  made  to  depend 
on  a  bald  intent,  unaidt\l  by  other 
proof.  The  /actum  and  the  iviimus 
must  concur  in  order  to  establish  a 
domicil.'  They  must  undoubte^lly 
ct>ncur  in  order  to  establish  a  n^r  do- 
micil, but  until  they  do  ot^nour,  the 
old  domicil  remains.  If  thert*  Iv  resi- 
dence (factum)*  the  domicil  must  de- 
|HMid  entirely  ujx^n  the  intention  (ani- 
mus), for  until  they  ivncur,  then*  is 
no  change  (ante,  s.  44).  In  this  case, 
the  intention  of  remaining  did  not 
ci-^ncur  with  the  act  of  residing  in 
Rhode  Island,  and  so  no  domicil  tliere 


was  established.  The  plaintiff  woti 
have  foimd  it  difficult  to  escape  tas 
tion  in  Massachusetts,  according 
Borland  r.  Boston,  132  Mass.  89,  ai 
it  is  there  stated  that  the  test  of  tk 
right  to  vote  is  the  same  as  that  of  ]u 
bility  to  taxation.  In  the  latter  cas 
the  plaintifE,  who  was  held  liable  t 
taxation,  had  left  Massachusetts  witl 
the  intention  of  not  returning,  an< 
had  gone  to  Europe  with  his  ^ily 
intending  to  reside  there  for  an  indefi 
nite  time,  and  had  formed  the  inteii' 
tion  of  residing,  upon  his  return  tc 
America,  at  a  place  in  Connecticut 

The  *  residence'  or  *habitancy^  in  d 
touruj  which  by  statute  determiDei 
where  a  person  liable  to  taxation  shall 
be  taxed,  resembles  domicil  in  some 
respects,  while  in  others  it  differs  from 
it.  It  has  already  been  mentaoned 
that  the  term  domicil,  in  its  techni- 
cal sense,  is  not  properly  applicable  to 
a  town  or  part  of  a  state.  As  ever} 
person  domiciled  in  the  state  is  liabk 
to  taxation,  and  the  place  of  taxatioi 
is  the  town  where  he  resides,  a  refli 
dence,  actual  or  constructive,  in  som 
town  in  the  state,  is  attributed  to  hid 
in  order  that  the  purpose  of  the  statu 
mav  be  carried  out.  Otis  v.  Bosto 
12  Cush.  (Mass.)  44,  48;  LitUefi« 
r.  Brooks,  50  Me.  475, 476.  The  plfi 
for  voting  is  fixed  by  the  same  re 
dence  as  the  place  of  taxation  (Opinm 
of  Justices,  5  Met  (Mass.)  590;  B^ 
land  r.  Boston,  132  Mass.  89:  Otis 
Boston,  12  Cush.  (Mass.)  44, 49;  StJ 
r.  Casper,  36  X.  J.  L.  367),  except 
New  York  in  one  instance  mentioc 
below.  Residence  or  habitancy 
these  purposes  is  commonly  defi* 
in  the  words  of  the  Massachus^ 
constitution)  as  the  place  'where 
dwelleth  or  hath  his  home;  the  t6 
domicil  is  often  applied  to  it,  and 
has  been  said  that  it  *  most  be  pra« 
cally  e«)uivalent  to  that  l^al  resides 
which  establishes  the  domicil.'  C 
r.  Boston,  12  Cush.  (Mass.)  44, 
Thayer  r.  Boston,124  Mass.  144;  St^ 
ton  r.  $Uplea,  66  Me.  197;  Cadwal^ 
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r-    MoweU,  18  X.  J.  L.  138.     When  a 
person  had  his  home  in  a  town,  be  re* 

|k£ki  UH  bid  residence  there,  if  bis  domi- 
cii  tri  the  state  continues,  until  he  ac- 
QUI  res  another  residence  in  the  state* 
Otia   r.  Boston,  12  Cu»h.  (Mass,)  44; 
Unlkley    F,    Willi amstown,    3    Gray 
(Ms%ss.)  493;   Sears  v,  Boston,  1  Met. 
(Mskss.)   250;  Littlefield  v.  Brooks,  50 
Me,   475,  477,     He  does  not  lose  his 
residence  by  temporary  absence,     Lee 
V.  Boston,  2  Gray  (Mass.)  484,  402; 
Lincoln  r.    Hapg^x»d,    11   Mass.  350. 
But  i£  he  removes  to  another  town  for 
ai\  indefinite  time  with  the  intention  of 
not  returning,  his  residence  is  changed, 
tllUou^h  he  intendB  not  to  remain  in 
*i«it  town  permanently,  but  to  remove 
*pi»ii  after  a  limited  time.     Mead  i\ 
Boxborou^h,   U   Cush,    (Masi*.)  362; 
^'hitmiy  c,  Sherbom,  12  Allen  (Mass*) 
111 .     If  bo  retained  no  place  of  abode 
*fl  the  former  town,  his  residence  woidd 
P^bably  be  deemed  to  be  changed, 
wen  if  he  did  intend  to  return ;  as 
^tween  two  towns  in  the  same  state, 
H<>ltties  »»    Greene,  7  Gray    (Mass) 
«^t  ^hich  is  mentioned  above,  seems 
lUy  decided.     It  is  also  probable 
if  an   inhabitant  of  c»ne   town 
**i!d  remove  to  aijother  without  re- 
»ung    any    dwelling-place     in    the 
ler  to  return  to,  an   intention  of 
ning  after  a  definite  time  woidd 
Koi  prevent    a  change  of   residence, 
^niikiA  his  al>sence  under  the  circnm- 
i^toc««  could  be  considerefl  as  tem|x>- 
"'"T*    (See  Wellington  r.  Whitchurch, 
*  B.&  s,   100.)     A  person  who  baa 
^'^''tte  into  the  «Utfl  with  the  intention 
^  making  it  hi«  home,  and  has  thus 
**^i»i6d  a  domlcil  in  the  state,  may 
D*»«f  fnrf»  rf' titled  rn  any  place  in  the 
^^'  wily,  as  at  a  hot-el, 

^^^'^  tuion  of  making 

"*  ^ome  there^  His  domicil  in  the 
***t*wr.iil,l  fi like  him  liable  to  taxa- 
^  and  he  mu^tt  therefore 

"*<l^  ..,.  .  >.  i-Aide  in  some  t-own  in 
**»«  "Ute.  Yet  if  the  rules  of  domicil 
^w  applied  to  ascertain  what  we  will 
^  ^  Initaace  call  the  town  of  hia  do- 


micil,  bis  domicil  would  not  be  in  any 
town  in  the  state.  ^Vhen  a  person  has 
two  or  more  places  of  residence  in  dif* 
ferent  towns,  in  which  he  resides  at  dif* 
ferent  times  in  the  year,  it  ia  bi^ld  in 
New  York  that  be  is  taxable  at  the 
one  where  be  is  actually  residing  at  the 
time  when  the  tax  is  assessed,  though 
be  would  vote  at  the  place  of  his  prin- 
cipal residence  (Bell  P.  Tierce,  51  K.Y. 
12),  but  in  Massachusetts  it  is  held  that 
he  should  be  taxed  at  the  place  which 
under  all  the  circumstances  of  the  case 
should  be  considered  his  home  (Thayer 
w.  Boston,  124  Mass.  132). 

A  aettlemtnt  or  right  to  support  under 
the  poor-taws  is  often  acijuired  by  j*e- 
sidence  in  a  place  for  a  certain  length 
of  time.  The  residence  by  which 
tbis  right  is  gained  has  much  less 
resemblance  to  domicil  than  the  resi- 
dence which  fixes  the  place  of  taxa- 
tion. Laws  imposing  taxes  create 
an  obligation  which  an  iubabitant  of 
the  state  is  not  pennitted  to  throw 
off  at  will,  and  for  the  purposes  of 
such  laws  he  must  tberefore  have  a 
residence  somewhere.  North  Yar- 
mouth r.  West  Gardiner,  5S  Me.  211. 
But  there  is  not  a  similar  necessity 
for  attributing  to  every  person  a  re- 
sidence by  which  he  may  in  course  of 
time  acquire  a  right  to  support.  A 
person  cannot,  for  this*  pur^wse  of  the 
poor-laws,  be  resident  in  two  places  at 
the  same  time  (Reg.  v.  W^orcester, 
L.  R,  9  Q.  B  844,  345),  but  he  may 
be  without  any  residence,  and  a  resi- 
dence may  be  abandoned  or  lost 
without  another  being  acquired. 
(Jefferson  t.  Washington,  10  Me, 
2l»;i ;  North  Yarmouth  v.  West  Gardi- 
ner^  58  Me.  207;  Barton  r.  Irasburgh, 
33  Vt.  159.)  In  North  Yarmouth 
V,  AVest  Gardiner,  58  Mo.  212,  the 
court  says,  '  Upon  the  party  alleging 
a  five  years'  residence  is  the  bvirden 
of  proof,  and  he  must  show  it  to 
have  continued  all  the  five  years.  But 
if  the  abandonment  of  a  home*  **  with 
bag  and  baggage,**  with  no  intention 
of  returning,  is  not  an  end  of  that 
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home,  then,  in  many  cases,  the  jury 
would  be  obliged  to  find  a  five  years* 
rentlence  upon  the  proof  of  one 
month,  or  a  day  even.'  A  residence 
may  be  retained  during  an  absence 
for  a  temporary  purpose,  if  there  is  an 
intention  to  return  when  the  purpose 
is  accomplished.  Jamaica  v.  Towns- 
hend,  19  Vt.  2G7;  Warren  v.  Thomas- 
ton,  43  Me.  406;  Corinth  v.  Bradley, 
51  Me,  540;  Ripley  v.  Hebron,  60  Me. 
879 ;  Granby  v.  Amherst,  7  Mass.  1 ; 
Cambridge  ».  Charlestown,  13  Mass. 
501 ;  Lee  r.  Lenox,  15  Gray  (Mass.) 
400,  498;  Reg.  c.  Brighton,  4  E.  &  B. 
230;  Reg.  r.  St.  Leonard,  L.  R.  1  Q. 
B.  21;  Reg.  v.  St.  Ives,  L.  R.  7  Q.  B. 
467;  Guildford  v.  St.  Olave's,  25  L.  T. 
803.  But  it  will  be  lost  notwith- 
standing an  intention  to  return,  if  the 
absence  is  too  long  to  be  considered 
tem|X)rary.  Reg.  i;.  Stapleton,  1  E.  & 
B.  766;  Wellington  ©.  Whitchurch,  4 
B.  &  S.  100;  Barton  v.  Irasburgh,  33 
Vt.  159.  In  determining  whether 
residence  is  retained  during  absence, 
an  important  element  to  be  considered 
is  whether  the  person  has  any  dwell- 
ing-place to  return  to.  Reg.  r.  St. 
Ives,  L.  R.  7  Q.  B.  467,  470;  Guild- 
ford 17.  St.  Olave's,  25  L.  T.  803,804; 
Jamaica  v.  Townshend,  19  Vt.  267; 
Barton  v.  Irasburgh,  33  Vt.  159.  In 
Warren  v.  Thoniaston,  43  Me.  418, 
the  court  says,  *  In  the  discussions  in 
our  books  upon  the  pauper  laws  the 
term  dom'wU  is  frequently  used.  .  .  . 
It:^  introduction  has,  at  times,  it  is 
feared,  tended  to  confuse  and  mislead, 
rather  than  to  simplify  and  aid  in  the 
trial  of  this  class  of  causes.  In  its 
ordinary  sense,  as  used  by  legal  wri- 
ters, it  has  not  the  same  restricted 
meaning  as  the  words  resilience^ 
ilicelling-pUice^  and  home  have  in  the 
statute  under  consideration.'  In  Jef- 
ferson r.  Washington,  19  Me.  300,  the 
same  court  says,  *The  counsel  .  .  . 
treats  the  words  dwelling-place  and 
home  as  if  synonymous  with  domicile 
and  proceeds  to  argue  that  one  domi- 
cil  continues  till  another  is  gained; 


and  that  to  have  a  domicil  a  man  nee^ 
not  have  any  particular  place  of  dwell* 
mg,  or  for  his  home;  and  he  cito^ 
numerous  authorities  to  support  hzg 
position.     But  the  answer  to  them  ai] 
is,   that  domicil,  though  in  familiar 
language  used  very  properly  to  fugniff 
a  man's  dwelling-house,  has,  in  casei 
arising  under  international  law,  and 
kindred  cases  thereto,  a  sort  of  tech- 
nical meaning.     And  the  authoritia 
cited  all  apply  to  it  in  this  sense.'  See 
also  Reg.  r.  Stapleton,  1  E.  &  B.  766, 
771;    Littlefield  v.    Brooks,  50  Me. 
477-479.      Residence    is    broken  by 
a  departure  without  an  intention  to 
return,   however    short    the   abeenee 
may  be.     Detroit  v.  Palmyra,  72  Me. 
256;    Hampden   v.  levant,    59  Ma 
557;  Billerica  r.  Chelmsford,  lOMiA 
394;  Reg.  v.  Worcester,  L.  R.  9  Q.B. 
340;  Newark  r.  Glanford  Brigg,2(i. 
B.  D.  522.     The  residence  by  which 
a  settlement  is  gained  must  be  vo- 
luntary and  not  by  legal  constrtint 
Woodstock  r.  Hartland,  21  Vt.  56$; 
Brown in^on  p.  Charlestown,  32  Vt 
411.       Under     a     statute    reqairiDg 
seven  years'  residence  to  gain  a  settle- 
ment, it  has  been  held  that  the  ren- 
dence  is  not  broken  by  imprisonment 
for  two  years  for  a  criminal  offetioe* 
where  the  man  has  a  home  to  which 
he   intends  to  return.     Baltimore  v- 
Chester,  53  Vt.  315.     Where  a  statats 
provided  that  a  pauper  should  not  b^ 
removed  from  a  parish  in  which  k^ 
had  resided  for  a  certain  time  nez^ 
before  the  application  to  remove  hinw 
it  was  held,  in  the  case  of  a  womtia 
who  had  resided  in  a  j^arish  durioff' 
that  period,  that  she  did  not  lose  her 
residence  by  being  afterwards  taken 
from  the  parish  by  her  relations  when 
she  had  become  insane  and  was  inca> 
pable  of  exercising  any  choice.     Reg. 
p.  Whitby,  L.  R.  5  Q.  B.  825.     la 
Massachusetts  the  word    domir.U  has 
been  applied,  as  it  has  elsewhere,  to 
the  residence  mentioned  in  the  poor- 
laws,  but  it  appeai-s  from  Wilbraham 
V.  Ludlow,  99  Mass.  p.  592,  that  it  has 
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^   \een  so  used  in  its  technical  sense. 
Abitigton  v.  Nortli  Briclgewater,  23 
fcV,  170,  the  court,  niter  saying  that 
I  tJiese  laws,  the  terms  beimj  an  in- 
ffiiant^    Ttsiding^     &c..     Mere     used 
tJe^rigtjate  the  place  of  a  person's 
Knicil,   ^ited  some  of  the  getieral 
les  of  domiciL   and   among  them, 
kat  •  every  one  has  a  domicil  of  ori- 
iti,  which  he    retains    until   he   ac- 
rir-n^    another;    and   the    one    thus 
»'  in  like  manner  retained/ 

T  '    decided   in  this  case  was 

|hat.  where  a  man  lived  in  a  house 
Ipon  the  line  between  two  towns,  and 
le  part  in  one  town  was  not  sufficient 
%  habitation,  his  residence  was  in 
fitber  town.     No  case  decides  that 
[idence  continues  for  the  purpose 
gaining  a  settlement,  till  another 
mce  is  acquired,   though    there 
expressions  in  Worcester  i?.  Wil- 
am,  13  Gray,  p.  500,  which  have 
tendency  that  way.     The  question 
ere  d*icided    was,     whether,    upon 
"  ol  »  »hort  absence  followed  by  a 
presumption  was  Uiat  the 
an  intention  of  returning 
Dot,     In  Chicopee  v.   Whately,  0 
lUleu,  508,  it  was  held  that  insanity 
•cciirring  after  a  change  of  residence 
^  Hot    prevent   the    gaining    of   a 
•^ttlcmeiit  by  a  continuance  of  the 
J'^idetice;  and  the  rule  applied  was, 
JifttlW  A  residence  continues  till  an- 
il, but  that  *  a  state  of 
.vn  to  exist  is  presumed 
Unu«  ull  a  change  is  proved.' 
V,  Lenox,  15  Gray,  408,  where 
d  that    residence   is    not 
a  temporary   absence  with 
nUon  to  return,  the  court  re- 
approval  to  the  discu^Kion  ol 
n  of  rt'sidence  in  Warren 
43  Me.  Am,  which  is 
Hbove*     In   Wiibraham 
>  Masa«  587,  it  was  de- 
that  a  man  who  left  his  home 
any  mlention   of  returning, 
itt^  vorlcfld  a»  a  day-laborer  in  diffe- 
towna,  did  not  retain  a  ccnistruc- 
Rndesioe  jji  the  town  where  his 


former  home  was.  It  is  said  in  the 
judgment,  *  Such  a  man,  so  situated, 
when  he  is  laboring  in  one  town  with 
DO  other  intention  as  to  residence  ex- 
cept to  have  a  home  wherever  he  works, 
may  well  be  deemed  to  live  there  with 
the  purpose  of  remaining  for  an  indefi- 
nite period  of  time,  and  thus  to  liave 
ail  the  home  he  has  anywhere,  as  much 
of  a  domicil  as  a  wanderer  can  have/ 
This  case  practically  decides »  as  Jef- 
ferson t?.  Washington,  19  Me,  29 Ji, 
and  Barton  w  Irasburgh,  33  Vt.  159, 
expressly  did  under  similar  circum- 
stances, that  a  residence  does  not 
necessarily  continue  until  another  is 
acquired.  In  cases  arising  under 
other  statutes,  so  liLtleweigiit  has  been 
given  to  a  mere  intention  of  returning 
(Holmes  v.  Greene,  7  Gray,  299; 
Sleeper  v.  Paige,  15  Gray,  349,  350; 
Hallet  V.  Bassett,  100  Mass.  171),  that 
such  an  intention  would  probably  not 
be  considered  sufficient  to  retain  a 
constructive  residence  under  the  j>oor- 
laws  in  a  place  where  the  person  had 
ceased  to  reside,  unless  his  absence 
was  a  temporary  one.  The  conse- 
quence of  a  different  rule  would  be 
(as  pointed  out  in  North  Yarmouth  v. 
West  Gardiner,  58  Me.  212)  that  a 
settlement  might  be  acquired  as  if  by 
a  five  years*  residence,  where  there 
had  really  been  a  residence  of  only  a 
month  or  a  day. 

By  the  2  Will.  4.  c.  45,  s.  27,  a  per- 
son is  not  eti titled,  by  reason  of  cer- 
tain qualifications,  to  be  registered  as 
a  voUrm  a  borough,  unless  he  has  re- 
sided for  tlie  six  months  previous  to 
the  last  day  of  July  within  the  bo- 
rough or  within  seven  miles  of  it. 
AlUiongh  absence  will  not  prevent 
a  constructive  residence  within  the 
meaning  of  the  act,  so  long  as  the 
person  possesses  a  house  to  return  to, 
and  retains  the  liberty  of  returning 
and  the  intention  of  returning,  yet  he 
c'cftises  to  be  a  resident  if  he  deprives 
himself  of  tlie  liberty  of  returning,  as 
by  letting  his  house  or  giving  another 
the  right  of  occupying  it  for  a  time 
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however  short  (Ford  v,  Pye,  L.  R.  9 
C.  P.  269;  Durant  v.  Carter,  L.  R.  9 
C.  P.  261),  or  by  enteriDg  the  army 
(Ford  V,  Hart,  L.  R.  9  C.  P.  273), 
or  by  committiiig  a  criminal  offence  for 
which  he  is  imprisoned  for  a  part  of 
the  period  (PoweU  v.  Guest,  18  C.  B. 
N.S.  72).  By  the  30  &  31  Vict, 
c.  102,  8.  4,  it  is  a  part  of  the  qualifi- 
cation for  the  lodger  franchise  in  bo- 
roughs, that  the  person  shall  have  re- 
sided in  the  lodgings  during  the  twelve 
months  preceding  the  last  day  of  July. 
A  man  was  held  to  be  qualified,  who 
possessed  during  the  twelve  months 
lodgings  in  London,  and  resided  in 
them  when  he  was  in  London,  which 
had  been,  at  intervals,  for  two  months 
out  of  the  twelve,  although  he  had  a 
house  in  the  country  where  he  kept  an 
establishment  of  servants  through  the 
year,  and  where  he  resided  when  not  in 
London  (Bond  v.  St.  George,  L.  R.  6  C. 
P.  312) .  So  a  man  was  held  to  be  quali- 
fied in  respect  of  lodgings  in  which 
his  wife  and  family  resided,  and  in 
which  he  could  sleep  at  any  time  and 
did  sleep  once  or  twice  a  week  during 


the  twelve  months,  although  he  abo 
resided  in  lodgings  which  had  been 
taken  for  him  in  the  same  house  with 
a  gentleman  whom  he  had  been  em- 
ployed to  attend,  and  in  which  he 
slept  when  he  did  not  sleep  at  the 
former  place  (Taylor  v,  St  Mary  Ab- 
bott, L.  R.  6  C.  P.  309).     In  these 
cases  the  persons  had  two  residences^ 
From  the  cases   that   have  beoi 
mentioned,  it  will  be  seen  that  a  mao 
may  be  domiciled  in  a  state,  and  be 
deemed  to    reside   in    it    and  in  a 
particular  town  in  it  for  the  puipoNB 
of  taxation,  and  at  th^  same  time 
he  may  reside  out  of  the  state  withr 
in  the  meaning  of  the  provisioD  in 
the  statute  of  limitations  that  hM 
been  referred  to.    He  may  reside  i» 
a  particular  town  so  as  to  be  tanbltf 
there,  and  may  at  the   same  tiin0 
not  reside  there  so  as  to  aoquin  * 
settlement  under  the  poor-Uiws.   For 
the  purposes  of  the  poor-laws  he  ea0 
reside  in  but  one  place  at  the  i 
time,  while  under  the  English  < 
tion  laws  he  may  reside  in 
places  at  the  same  time. 
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CHAPTER  IV. 

CAPACITY  OF  PEBSONS. 

50.  We  now  come  to  the  consideration  of  the  operation  and 
effect  of  foreign  laws  in  relation  to  persons  and  their  capacity, 
state,'  and  condition.^  (a) 

51.  Obligation  of  Personal  Laws.  —  All  laws  which  have  for 
their  principal  object  the  regulation  of  the  capacity,  state,  and 
condition  of  persons,  have  been  treated  by  foreign  jurists  gene- 
rally as    personal    laws.*      They  are    by  them  divided    into 

^  Upon  the  subject  of  this  chapter  the  learned  reader  is  referred  to  Burge's 
Commentaries  on  Colonial  and  Foreign  Law,  vol.  1,  pt.  1,  c.  3,  s.  1,  p.  52,  &c. ; 
lis.  2,  p.  92,  &c. ;  Id.  s.  3,  p.  101 ;  and  to  Id.  c.  4,  p.  113-135.  Cujacius  de- 
fines the  condition  of  a  party  thus:  Conditio  pro  statu  accipitur;  puta,  pater- 
ixm\m  sit,  an  filius-familias,  servus,  an  liber,  ^tatem,  valitudinem,  facul- 
tstes,  mores  non  significat.  Liverm.  Dissert,  s.  26,  p.  88,  cites  Cujacii,  Obs. 
lib.  7,  cap.  36. 

'See  Saul  v.  His  Creditors,  5  Mart.  N.S.  (La.)  569,  596.  Boullenois 
snamerates  as  personal  all  laws  which  regard  majority  or  minority,  emanci- 
Pstion,  interdiction  for  lunacy  or  prodigality,  subjection  of  married  women  to 
the  marital  power,  subjection  of  minors  to  the  power  of  their  parents  and 
piardians,  legitimacy  and  illegitimacy,  excommunication,  civil  death,  in- 
^y,  nobility,  foreigners  and  strangers,  and  naturalization.  1  Boullenois, 
obs.  4,  p.  46,  51;  Id.  78;  Id.  800.  See  also  Merlin,  Report.  Statut.  Pothier 
numerates  among  personal  laws  those  respecting  the  paternal  power,  the 
P^ianship  of  minors  and  their  emancipation,  the  age  required  to  make  a 
^1  and  the  marital  authority.  Pothier,  Cout.  d' Orleans,  introd.  c.  1,  art.  6. 
See,  also,  Rodenburg,  de  Div.  Stat.  tit.  2,  c.  5,  s.  16;  2  Boullenois,  App.  48. 
^  Brun  enumerates  among  personal  statutes  those  respecting  majority,  legi- 
timacy, guardianship,  and  the  paternal  power.  Le  Brun,  Traits  de  la  Com- 
fflonauU,  liv.  2,  c.  3,  s.  5,  n.  25.  See  also  Bouhier,  Cout.  de  Bourg.  c.  23, 
«•  <^;  1  Boullenois,  c.  2,  obs.  5,  p.  74-122;  1  Burge,  Col.  &  For.  Law,  c.  3, 
••l»P.57,&c. 

(a)  Questions  of  personal  status  de-  ».  Geraghty,  101  111.  26.     ♦  The  status 

peod  on  the  law  of  the  domicil.  Shaw  of  an  individual,  used  as  a  legal  term, 

r.  Gould,  L.  R.  3  H.  L.  55,  83;  Udny  means  the  legal  position  of  the  in- 

r.  UdDj,  L.  R.  1  H.  L.  Sc.  441,  457;  dividual  in  or  with  regard  to  the  rest 

Harvey  v.  Farnie,   8  App.  Cas.  43 ;  of  a  community.'    Niboyet  r.  Nibo- 

Boea  V.  Ross,  129  Mass.  243 ;  Keegan  yet,  4  P.  D.  p.  11,  by  Brett,  L.J. 
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two  sorts;  those  which  are  universal,  aud  those  which  are 
special.  The  former  (universal  laws)  regulate  univei-sally  the 
capacity,  state,  and  condition  of  persons,  such  as  their  minority, 
majority,  emancipation,  and  power  of  administration  of  their  own 
affairs.  The  latter  (special  laws)  create  an  ability  or  a  disability 
to  do  certain  acts,  leaving  the  party  in  all  other  respects  with  his 
general  capacity  or  incapacity.^  But  whether  laws  purely  per- 
sonal belong  to  the  one  class  or  to  the  other,  they  are  for  the  most 
part  held  by  foreign  jurists  to  be  of  absolute  obligation  every- 
where, when  they  have  once  attached  upon  the  person  by  the  law 
of  his  domicil.2  Boullenois  has  stated  the  doctrine  among  his 
general  principles.  Personal  laws,  says  he,  affect  the  person  .with 
a  quality  which  is  inherent  in  him,  and  his  person  is  the  same 
everywhere.  Laws  purely  personal,  whether  universal  or  particu: 
lar,  extend  themselves  everywhere  ;  that  is  to  say,  a  man  is  every- 
where deemed  in  the  same  state,  whether  universal  or  particular, 
by  which  he  is  affected  by  the  law  of  his  domicil.  *  Ces  loix  per- 
sonnelles  affectent  la  personne  d'une  quality  qui  lui  est  inh^rente, 
et  la  pei*sonne  est  telle  partout.'  ^  And  again,  *  Les  loix  pures 
personnelles,  soit  pei*sonelles  universelles,  soit  personelles  parti- 
culidres,  se  portent  partout ;  c'est  k  dire,  que  Thomme  est  partout 
de  r^tat,  soit  universel,  soit  particulier,  dont  sa  personne  est  af* 
fect^e  par  la  loi  de  son  domicile.^  L'^tat  personnel  du  domicile  se 
porte  partout.  Habilis  vel  inhabilis  in  loco  domicilii,  est  habiUs 
vel  inhabilis  in  omni  loco.'  ^  Rodenburg  says :  *  Whenever  io" 
quiry  is  made  as  to  the  state  and  condition  of  a  person,  there  ^ 

1  See  Henry  on  For.  Law,  2,  3 ;  1  Froland,  Mem.  c.  5,  p.  81. 

*  How  extensively  this  rule  may  operate,  may  be  readily  understood  ^ 
simply  referring  to  the  different  ages  at  which  majority  is  attained  in  differ^'^^ 
countries.  By  the  civil  law  full  age  was  not  attained  until  twenty-four.  ^^ 
the  old  law  of  France  the  age  of  majority  was  twenty-flve.  By  the  custonB-  ^ 
Normandy  the  age  of  majority  was  twenty;  by  the  law  of  Spain,  thetg^  J 
twenty- four ;  by  that  of  Holland,  twenty-five.  In  some  parts  of  Germany  ^ 
majority  is  attained  at  twenty-one;  in  others,  at  eighteen;  in  others,  at  ti^''*' 
ty-five;  in  Saxony,  at  twenty-one;  and  so  in  England,  Scotland,  Ireland,  ^^ 
the  United  States  of  America.  The  present  law  of  France,  for  all  purp^:^^ 
except  marriage,  adopts  the  same  age;  but  for  marriage  the  rule  is  still  twei*:^ 
five.  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  4,  p.  118,  114, 115;  post,  8.  66, m-^ 
8.90. 

«  1  Boullenois,  Prin.  G^n.  p.  4. 

*  1  Boullenois,  Prin.  G6n.  10,  18,  p.  4,  6;  obs.  4,  10,  12,  14,  46. 

*  Boullenois,  Dissert,  sur  Quest,  de  Contrariety  des  Loix,  ed.  1782,  I>^ 
Pr61.  p.  20,  rfegle,  10. 
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i  one  judge,  that  of  his  doraicil,  to  whom  the  right  appertains 

t>    settle  the  matter/      'Cum  de  statu  et  conditioDe  hominum 

■uaritiir,  uno  solumraodo  judici,  et  quidem  domicilii,  uiiiversum 

n  ilia  jus  sit  attributum.'  ^     Hence,  says  Hertius,  the  state  and 

Ij^iiality  of  a  person  are  governed  by  the  law  of  the  place  to  wliich 

be  is  by  his  domicil  subjected.     Whenever  a  law  is  directed  to 

the  person,  we  are  to  refer  to  the  law  of  the  place  to  which  he  is 

pereonally  subject.     *  Hinc  status  et  qualitas  personse  regitnr  a 

legibus  loci,  cui  ipsa  sese  per  domicilium  subjecit,^     Quando  lex 

in  personam  dirigitur,  respiciendum  est  ad  leges  illius  civitatis, 

quBBpeiisonam  habet  subjectaui/^ 

51a.  Foreign  JuristB,  —  Froland,  Bouhier,  Rodenburg,  Paul 
Voet,  Pothier,  and  others  lay  down  a  similar  rule.^  Froland  lays 
iomx  the  doctrine  in  the  following  broad  terms.  A  personal  sta- 
tute not  only  exerts  its  authority  in  the  place  of  the  domicil  of  the 
pait)-;  but  its  provisions  follow  the  party,  and  accompany  his 
person,  in  every  place  where  he  goes  to  contract ;  and  it  extends 
07er  all  his  property  (biens)  under  whatever  customs  it  may  be 
Hitiiftted  :  '  Et  qu'elle  influe  sur  tous  ses  biens  sous  quelques  cou- 
tftines,  qu'ils  soient  assis.'^  Bouhier  adopts  the  very  rule  of 
BouUeuois :  *  Quand  le  statu t  personnel  du  domicile  est  en  concur- 
rence avec  le  statut  personnel  de  la  situation  des  biens,  celui  du 
domicile  doit  Pemporter  sur  celui  de  la  situation  des  biens.'  ®  And 
igaiahe  says:  It  is  necessary  constantly  to  hold  that  the  capa- 
%  or  incapacity  which  the  law  of  the  domicil  has  impressed  upon 
fe  person  should  follow  the  pei*son  into  all  places;  so  that  it 
<J>all  become  utterly  impossible  that  a  person,  being  incapable  in 
tbepljice  of  his  residence,  should  go  to  contract  in  another  place 

^  Rodenburg,  de  Div.  Stat,  tit  1,  c*  3»  s.  4-10;  1  Boulletiois,  p*  U5,  14G; 
I<*-ok  U.  p,  if)«;  a  Boull.  App.  789, 

*  I  Hertius,  de  Co\\\s.  Ug.  a.  4,  n,  5,  p.  122;  Id,  p.  173,  174,  ed   1716. 

'  Id.;  Id.  n,  8,  p.  125 1  Id.  n.  12,  p.  128;  Id.  p.  175  ;  Id.  p.  182,  ed.  17ie, 

*  1  Prolimd,  M^m*  d*?  Statut.  c.  7,  8.  2,  p.  150;  Id.  vol  2.  c.  3^1,  «.  8,  9, 10, 
^15Ti:  Bouhier,  Cout,  de  Bi.Mirg.  c.  23,  a.  D2.  p.  4(51;  Id.  c.  24,  s.  11,  p.  463; 
W  c.  22, ».  5-11,  p,  418;  Yoet,  de  Statut.  h.  4,  c  2,  n.  0,  p.  137.  138;  Henry 
^^I'or^Uw,  c.  4,  p.  34;  Pothier,  lutrod.  G^n.  Cout  d'0rl6ttni«,  c,  1,  art.  7; 
^H«Tt  Opera,  de  Coll.  s.  4,  d,  5,  p.  121,  n.  8,  p.  123;  Id.  p.  172,  173,  175, 
«^  ITirj.  Se^  also  Foelix,  Revue  Etran^t^re  et  Frmn^aise,  &c.,  1840,  vol.  7» 
F  20fk2i^  Since  the  present  work  was  hi  the  press  I  have  for  the  first  time 
»Ti  tbf^e  Dissertations  of  Mr.  Foelix,  and  I  shall  gladly  avail  myself  of  hw 

»^  Uhore. 

1  Froland.  M*m.  c.  7,  s.  2,  p.  155;  Id.  c.  5,  8.  4,  p.  89;  poat,  b.  84. 
Boukier,  Coat,  de  Bourg.  c,  23,  s.  91-90,  p.  401 ;  Id.  c.  22,  s.  4-14,  8, 19. 
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where  he  would  have  been  capable  if  he  had  been  domiciled  there. 
^  n  faut  done  tenir  pour  constant,  que  la  capacity  ou  rincapacit^ 
que  la  loi  du  domicile  a  imprimde  sur  la  personne  la  suit  en  toas 
lieux.  En  sorte  que  ce  seroit  inutilement,  que  ^tant  incapable  au 
lieu  de  sa  residence,  elle  voudroit  aller  contracter  dans  un  endroit, 
oA  il  auroit  6t6  capable,  si  elle  y  avoit  6t6  domicili^e.'  ^  Abraham 
h  Wesel  uses  language  equally  strong :  *  Quotiescunque  enim  de 
habilitate  atque  inhabilitate  persona)  quseritur,  toties  domicilii  le- 
ges et  statuta  spectanda,  ut  quocumque  persona  abeat,  id  jus  sit, 
quod  judex  domicilii  statuerit ; '  ^  and  he  applies  the  rule  to  mova- 
ble and  immovable  property.^  Pothier  says  that  personal  statutes 
exert  their  power  upon  the  persons  in  relation  to  their  property 
(biens)  wherever  it  may  be  situated :  *  Au  reste,  ces  statute  pe^ 
sonnels  exercent  leur  empire  sur  les  personnes  par  rapport  a  tons 
leur  biens,  quelque  part  qu'ils  soient  situds.'  *  Rodenburg  says: 
^  Quocumque  modo  se  cassus  habuerit,  contrahentium  erit  le^- 
cere  ad  suum  cujusque  domicilii  locum,  impressam  ibidem  persons 
qualitatem,  aut  adeptam  domi  conditionem  cujus  ignarus  non  sit 
oportet,  qui  cum  alJb  volet  contrahere.  Quare  Hollandi»  incola 
major  Ultrajecti,  minor  apud  suos,  contrahit  apud  nostrates  in- 
valide.  Contra  Ultrajectinus  lege  domicilii  major  contrahit  in 
HoUandiae  efficaciter ;  ut  maxime  ex  more  regionis  istius  rerum 
suarum  necdum  habentur  compos.'  ^  Stockmannus  holds  equally 
strong  language  ;  *  Unde  recte,  eum,  qui  inhabilis  est  in  uno  loco» 
etiam  in  alio  inhabilem  censeri ;  et  si  aliter  statuamus,  incertoset 
varius  erit  personarum  status;  cum  tamen  uti  personam  ubiqnc 
eandem,  ita  qualitatem  personse  inhserentem,  velut  ejus  accidens, 
ubique  uniformem  esse  conveniat.'  ®  Merlin  has  expressed  it  in 
equally  comprehensive  terms,^  saying  that  the  law  of  the  domidl 

1  Bouhier,  Cout.  de  Bourg.  c.  24,  s.  11,  p.  463. 

3  Wesel,  Com.  ad  NoveU.  Constit.  Ultraj.  art.  18,  s.  28,  p.  169, 17a 

»  Id.  8.  25,  27,  p.  170,  173;  Liverm.  Diss.  s.  55,  p.  56. 

^  Pothier,  Introd.  Gen.  aux  Cout.  d'Orlcans,  c  1,  art.  7;  post,  8.  69. 

^  Rodenburg,  de  Diversit.   Statut  tit.  2,  c.  1,  s,  2;  2  Bonllenois,  Af^ 
p.  11. 

•  Stockmann.  Decis.  125.  s.  6,  p.  262,  cited  also  1  Bonllenois,  obs.  6,  p.  1^*'* 
Liverm.  Dissert,  s.  22,  p.  35.  See  also  Abraham  k  Wesel,  Comment,  ad  ^?J 
Constit.  Ultraject.  art.  13,  n.  24,  25,  p.  170-172;  Liverm.  Dissert  s«  ^ 
p.  56. 

'  Merlin,  Rdpert.  Stat.;  Id.  Majority,  s.  5;  Id.  Autorisation  Mari**^ 
s.  10.  The  like  rule  is  maintained  by  Burgnndus,  Stockmans,  and  ^*J^^^. 
tr6,  as  to  personal  property  and  covenants.  See  Liverm.  Diss.  p.  84,  WS  ^' 
Merlin,  Rupert.  Majority,  s.  5;  Id.  Autorisation  Maritale,  s.  10. 
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Hfo«yi)onty  or  minority  governs  in  respect  even  to  property 
(hiiOft)  situate  in  another  territory.* 

51  *.  Paul  Voet,  on  the  other  band,  speaks  in  far  more  qualified 
hoguige,  and  lays  down  several  rules  on  the  suhject.  (1)  That 
ft  personal  statute  only  affectn  the  aubjects  of  the  state  or  ter- 
filar)*  wherein  it  i»  promulgated,  and  not  foreigners,  although 
ig  somtt  buiiiness  there,  sStatutum  personale  tantum  afficit 
libdttOd  territorii,  ubi  btatutum  conditum  est ;  non  autem  for- 
nei^  licet  ibidem  aliquid  agentes,'  ^  ^2)  That  as  a  personal 
HHute  doc«  not  affect  a  person  out  of  the  territory,  it  cannot 
1  **  d  to  be  the  same  without  the  territory  as  it  is 

^  r  111  personale  non  aiBcit  personam  extra  territor- 

imn;  fie  ut  pro  tali  non  reputetur  extra  territoriiira,  qualis  erat 
intm.'*  (8)  That  a  personal  quality  cannot  be  added  out  of  the 
temtoty  to  a  person  not  a  subject,  *  Personalis  qualitas  non 
potwt  extra  territorium  addi  personao  non  subject®/*  (4)  A  per- 
Mttl  ttatute  aocumpanies  the  person  everywhere  in  respect  to 
impeiiy  (biens)  situate  within  the  territory  of  the  state  where 
Ik  person  affected  by  it  has  his  domieil.  ^  Statutum  personale 
diqiie  locorum  personam  comitatur,  in  ordine  ad  bona  intra  ter- 
litoiiQio  fttatuuntis  sita,  ubi  persona  affecta  domieilium  habet/^ 
We  ikall  SLlai)  presently  see  that  he  distinguishes  between  the 
Adt  of  a  petaonal  statute  upon  movable,  and  its  effect  upon  iro- 
fePvaUe  pioperty** 

is,  Tha  ttmdt  of  the  doctrine  maintained  by  the  jurists  above 
ivted,  except  Paul  Yoct,  is,  that  a  person  who  has  attained  the 
ifeof  majority  by  tbe  law  of  his  native  domieil,  is  to  be  deemed 
tf^yirhere  the  same,  of  age  ;  and,  on  the  other  hand,  that  a  per- 
•Oil  who  is  in  hi»  minority  by  the  law  of  his  native  domieil,  is  to 
everywhere  in  the  same  state  or  conditionJ  Thus, 
le,  if,  by  the  law  of  the  place  of  his  original  domieil,  a 
cannot  make  a  will  of  his  property  befoi'e  he  is  twenty^one 
I«W  of  ago,  he  cannot,  if  under  that  age,  make  a  valid  will,  even 
tf  iocli  property  as  is  situate  in  a  place  where  the  law  allows  per- 
«Mof  tlie  wgt  of  fourteen  years  to  make  a  will  of  the  like  pro- 


'  Mttia,  B#fert  MaJoHl^,  a.  5,  edit.  Bmx.  1637,  p.  189. 

*  Tail,  d»  SliiL  •*  i,  €.  2,  p.  lar,  ed.  IH^L 

•U.  *  M.  ]i.  1S8. 

*  a  p.  IML  *  Po^t,  s.  62. 

*  liwiliifitoii,  PL  lOS,  to,  1  BuTfs^  CoL  &  Fer.  Uw,  pt  1,  c.  4,  p.  113-135. 
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j»err-  ?•■.  i:  :-  11==  .^rr  r  i,-~r  r^ri^-niil  anmicil  a  married 
^.zL^i  -.:-!  -  ^r  —  1:  :-Er  7^  :-=-~  txi-erK  frrih  the  consent  ! 
::  Lt-  1..-:-:-  =^-  -  -  "—1*  "  LLvjr.^i  irioL  disposing  of  her  i 
jr.:-r—  r— -."-  .:  .^  iirr  t^  -  "ririr-T  n:  sh'jL  consent  is  reqni-  ' 
^--T  -  11..:-  -i:t----  ..::--  — rr  :..  -=:-  -jLtiJ^r^Trrnatelj  to  moT» 
V.T.  L5  T~- ..  :^-  -.  in-  ■-.-  "--; —  Ti nil.  BacLjenois  says: 
"  li  L  zL^z  :.^  :r-i: ."..  -  r-  :►;: —  i:?::!.-*  n.  &  jilac*  where  the 
:^T  . :  ~  ij  _ —  -  zsL-L  ,r  -v  t  i.~-i  -  -^  luL  :j  iiit  Ikw  of  his  own 
i;-...  :-:  -  :  .^^  ^  tt^z^—  in  n-;  i.:  rvr-rr  <*!]  or  alienate 
>  - ,  i  _::  r^  ."i,.  t  ": .~  Tri —  .  n  \irz  :  ZLtrr  Li^i.  if  hj  the  liw  of 
:":  r  : "..  .t  -^  :  T  -^  ':•:  .n-n  ^..  ^  jr.  j'fu-r"  i*  sltultc^  Le  is  of  age  it 
:'^-r:7.  :  ^:  ;_-  :_:--  .^v  .;  :^  i:  n.::!  i-ri:  12.1!  rwenn'-fivc, he 
:-w7.:  >fl.  :r  :-::.4.-:  >:::  ":r::rr^  nz^rl  ibr  a^e  of  twenty- 
zv--.' •  ?:::  .:";-•  '..r-i-j-  :^r -rw*  lerw**!.  aC'Talle  and  im- 
:rrvi:\-  rr.vrr^j.  1.:  :  --'i:^  u.-  ^v  if  s:r2f  ::  lii*  latier,  and  the 
I.iw  ::  :i--  ."..-r;  .  .  ::  iz-.  :  rri-tr  '-  ?ii_  T;e:  '-.cig?^  ihronghout 
i::>:-  ::.  >  .*.>:,■:.:>;-.  :.vL  ':-:,-Lr  z:.iz  m  je:s:i*tl  s:*niie  extends 
i^''  v-ur-i.^Ti-l;  vr -v*:.'?"  >>.~::i7:  tzi^tviirf  "Nrc  Lamen  statutum 
pcrs.^v.^:  se?*:  r:-^.li^'  ::,  '.zr.iz^jri  lai  :»:iiL  m^roilia  alibi  sita.'* 
B.'.:  h:  i.lr:i,:<  :  lz  >~,j  i  >:-::t:  t_  l;t.>  ::  ziovalJe property, 
i::vr.  :r.;  ^r;^:  .1  :li:.  ^i-'^-zr  .:  —1.7  ':•*  >::-:iL*e,  i:  follows  the 
dv^:v.:::l  j:  :h:  .  •*■  "^r      •  ^  ._i  n.-'-i.  tlz::zt  ZDroili^m  nbiconqnfl 

s::.^r;::u.  .::z: :■-:  >f::    itf-^^.c;!^   -"  •■—  ■-  f-^izaaan  ut  tamen 

sre.:e:::v.r  l,v.-^  ..-.,  .-.:>:.•.  iTi.  r  ^  .  :s  .'zzr.  iif.ias:  idque  propter 
exprv><^>  :;:\:;:>  ;,.:.>  . .  _.?^  :»  :z>  =: :  ili*  ^rr:o  loco  non"  alii- 
jm:; :  .;r.  ^  c  r v. :::  >x : .:  v ."  ■  r::  :.r. ?  .z : = 11  -:-: zz zz  ler^onam  comitaiii 
e :  L*.  •.; e  a  .1  h .v  rt  re  ; .:/...  i : : ,::  ;  .  .1  : : :  •!  f  :ii—  n :  res  ubique  locornm 
:>e.:;.i:-.:.:r.'*-  l>.::v: .-.:•,■..:>  1 .115  :j.f  se-*  ot inion :  *-Consc- 
qi;e:::er  t.i,  o/,:,v  >::'^:  y«ersi:r:,.Ci.  .r-i  ;"::z:  prrsona  circumferun- 

•  r::h>r.  Ccv.:.  .lO^jkr.*.  r.  I.  in.  "  :  -^rillforii^  Pria.  Gen.  19.  p.  7; 
Id.  oU.  :  *.  IV  :;-.o;  :  Fr  ^  .:,  M^n  •  -.  7.  :v:  S.^kr.  Cont-  de  Bouig. 
c.  '^2.  <.  :^:"::  c.  -5.  <.  T-:.^:  M^-  r.-pr-rT.  Mt -—Itc.  «.  5:  Id.  Autorisation 
Ma:i%\le.  5.  1.':  Rj%i^'i.'rv.rc.  sW  l^^ers^  <ur;:.  i::.  .1  c.  1.  s^  1:2  BoolleDois, 
Arr*.  p.  11. 

'i  liii.  Iler.rr  or.  Ft-:-  Law.  *   1.  t.  ?!. 

»  B: -.Iler vis.  Pi^frT:.  < .:7  ie^ Q-:>?:.  if  li  C.r.inr.  d«  Lrjc,  Quest  1,  p.  19, 
20:  Bx^:.2^.  Cc-tur.:.  de  N.nuA::!.  :v=  i.  at:.  4-3:.  p.  243.  See  abo  Mer- 
lin.  Rer^rt.  M.vrr::o.  5.  4.  5. 

♦  Vr^:.  Biirr-andj*.  >:.>:£mi=.5.  ari  Feci::!.*,  ciied  £a  Merlin,  Repeii.  Ma- 
jorite.  s.  5.  d.  ISO.  ed.  1527:  ari^,  s.  fC  a. 

«  P.  Vcfri.  ad  Statut.  s.  4.  c.  2,  n.  ^,  r.  1 35.  e^i.  1^1:  Id.  c.  0,0.  4,  p.  148. 

*  p.  Voet.  ad  Statui.  a.  4,  c.  2.  n.  9,  p.  1S.\  14S,  ed.  1661. 
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,  quocumque  loco  se  transtulerit,  et  per  universa  territoria, 
jsque  et  efFectum  porrigunt.  Realia  situm  rerum  sic  spectant, 
territorii  limites  non  excedant ;  quia  rebus  ipsis  sunt  affixa.'  ^ 
iny  other  jurists  maintain  the  same  distinction  ;  ^  but  it  needs 
•t  be  here  furtlier  insisted  on,  as  it  will  hereafter  come  more 
lly  und^  our  consideration. 

53.  The  doctrine  as  to  the  nature  and  operation  of  personal 
:atutes,  thus  asserted  by  foreign  jurists,  even  with  the  distinction 
1  its  application  between  movable  property  and  immovable  pro- 
perty, is  found  attended  with  many  difficulties ;  and  many  of  these 
irists  are  compelled  to  make  exceptions  in  its  application  which 
o  far  to  limit,  if  not  to  impair,  its  real  force  and  efficiency.*    In- 
eed  the  language  held  by  some  of  them  on  this  subject  has  not 
Iways  such  a  precision,  as  to  its  actual  extent  and  operation,  as 
a  free  the  mind  from  all  doubt  in  regard  to  the  true  meaning. 
lerlin  says  :  *  *  The  law  of  the  domicil  governs  the  state  of  the 
eison  and  his  personal  capacity  or  incapacity.     It  also  governs 
personal  actions,  movables,  and  movable  effects,  in  whatever  place 
hey  may  in  fact  be  situated.    The  power  of  the  law  of  the  domi- 
il  extends  everywhere  to  everything  within  its  reach  or  juris- 
liction,  so  that  he  who  is  of  a  majority  by  the  law  of  his  domicil, 
s  of  the  age  of  majority  everywhere.    The  law  of  the  place  where 
the  property  (biens)  is  situate  regulates  the  quality  and  disposi- 
tion of  it.     When  the  law  of  the  domicil  and  that  of  the  situation 
(situs)  are  in  conffict  with  each  other,  if  the  question  is  respect- 
ing the  state  and  condition  of  the  person,  the  law  of  the  domicil 
ought  to  prevail ;  if  it  is  respecting  the  disposition  of  property 
(biens),  the  law  of  the  place  where  they  are  situate  is  to  be  fol- 
lowed.*^   '  If  several  real  statutes  are  found  in  conffict  with  each 
o^her,  each  one  has  its  own  effect  upon  the  property  (biens) 
^Hch  it  governs.'  ^    Now,  this  language  of  Merlin  is  in  some 
parts  sufficiently  broad  to  cover  movable  property,  as  well  as  im- 
njovable  property,  and  yet  it  is  very  clear  that  the  disposition  of 
DJovable  property  and  the  capacity  to  dispose  of  it  are  by  many 

'  Borgundus,  tract.  1,  s.  3,  p.  15. 

*  See  J.  Voet,  Stockmannus,  and  Peckius,  cited  post,  s.  54,  and  1  Boulle- 
w>i«»  oU.  4,  p.  57;  Id.  obs.  6,  p.  131 ;  Sandius,  lib.  4,  tit.  8,  definit.  7,  p.  104. 

•  See  Livermore,  Diss.  p.  62-106. 

*  Merlin,  R6pert  Statut.     See  also  Id.  Majority,  s.  5;  Id.  Autorisation 
Jk^t*K8.10. 

•  Ihid.  •  Ibid. 
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i.~r:r:  fu-r-i?!.-  iiL:  :~  X-nln  -Li=iir=r  iit:icl  to  be  governed  bjr tie 
::.v  .:  i:.--  ^ 'n.:!  c:  i_rr  ."r-irrr..  K-j-jordim:  to  the  maxim  tbt 
Hi  '■...-—  z^l'v  ^ir  :"—'''—  -ViMiiihi.  fieguuntm  personam.'* 
'W':.:.:  :nr:..'.:-  Ivlciln  n.r--::.^  irerz  it  a«4en  may  be,  that  when 
f.  :»:T5.,'i  :r  11: :v.":\. i  .it  "^  i-ir:  -•  T  .:  Jiir  QoiniciL  he  caDiiot  di^XM 
.:  i*i7  .:'  1^  '^  '"1 —  ^tti-.tt  ^>rv-iieTi-.  "die  incapacitj  extah 
::.::£  -.'-.L  ^.  }  -i.--  v  ::ti:-  .-  ir  nr  dumiciied.  and  where,  by  the 

i-'/L  iiv.  iit  v.v .uterr--^  :^-.T--  caiiaeiTr  to  dispose  of  it;  but 

i^iii*:.  TLtiTt  L  :n':rsL"^i  i.-  iTiuri-iitt  :*  liis  ifiw  of  bis  doxniciL  and  tbe 
c  Tit^f^  .>r  a .  »:•^  1 ' .  T  tt-?:  •r  iT  Lj*  ]  •f^siTiiik.  cffi laciTT  to  dispose  of  pnh 
i»-.rTT.  1.-^:  ..1^-  -;::  zZTizir,  7.  vniij-  i:  mar  be  exercised  by 
i»tr5:':;>  vii.  :^.  :i.:\...:t  "llkitt  Tilt  ii.v  lC  the  plaoe  where  it ii 
siTUiVr  Tr_  iT- '  :.n- -  Tt":  It:  v.-Uii  st^TL  bIso  to  intimate  thife 
TLtrr  1-  .'T  uiLT  :•:  s.iiut  Liciiu-^JL  ittTWf^ii  peMonal  property" 
soi  rtil  j'-']**-^^  >.'TT"t'.i  m  ~i-:Lit-r  Lui  immovables),  as  to  die 
tf*?*.";  :■:  :j_t  :«}»:ri."Li.!i  .«:  tirt  Jt:i  :ijiiij2iiii.^ 

>i.  I-  .v.».-:2*t:r  :ii:«:-t  X:rl:L  11-?  a.-wr  the  rule  that  a  law 
irhi^TL  ki:\l:;r:*f  I  :»::^S-«L  L  nix-KT  .ir  L  minrir  who  is  boniwidiift 
2:>  r:*i/:-  .•:  ;-r:si':ij.'i..  h-  T»tzs:ciLl.  &ii5  extends  to  property 
\^V:t::>  s::-i-.t  :.::  .:  iin  -tiT.:;.T7:  :c  ir  other  words,  that  a 
s^:*uv.:«^  :vf:»:-.  :--^£  :u.'.r ititt  f..l  ldL  iZTzn  i*  peisonal,  and  extendi 
tLMroverTv  '-t:.>  <c::iiM  :c:  :c  izn  vrrr-i.Trr.  •Le  statutdcta 
major:: V  : IzLi^z  -.:  ti.:-::t  tv:  Tnjrri.cr tl  fi  >'«end  anx  bienssitnfc 
bors  tu-  >:::  :-crr::.iiri.  '  T:  ::>  :z\  ':j'ht  law  of  the  place  whcrea 
person  h.u  Li^  3:"-::i::J..  h-:  i>  ::  =i:.->.inrr  a.^  ;2ie  age  of  twenty,  and 
has  the  f.;c\:I:y  c :  !.>>.> .z^  . :  li^  zz-izkTtt  sdiuaie  there,  thesame 
facultv  will  ex:v:-.l  :.:  L:>  }r::i:rrr  >i:-axe  in  another  countrft 
where  ho  woulvi  nc:  i-e  ."i^ii'ilt  ;•:*  ilifusini:  until  he  was  twenty- 
five  years  of  a^re.  A::.i  bt  i:  :l:es  :ii5  docirine  equally  to  mov- 
ables and  imn30v.iV.os.  -  Hf  i.Lz:::5  Tha:  the  Voets.  Burgnndos, 
Stockmans,  and  Prwkius.  wri'e  :lfT  deem  such  a  law  to  bepcf' 
sonaL  insist  thai  it  dc^es  r*?:  cxieni  :o  :br  disposal  of  immovable 
situate  in  a  forei^  country,  where  a  di5ei^nt  rule  as  to  capacity 

1  Ibid. 

*  Pothier.  Cout.  dOr:ca:i?.  c.  1,  art.  7:  1  R^ullenois.  Prin.  G&i.  HP-]^' 
Id.  obs.  ly,  p.  3:5^.  Aic:  Roaer.bure.  c  -3.  s.  4,  9,  10.  p,  7-9;  Id.  c.  2.P^*' 
Vrxjt,  de  SUt.  s.  7.  c.  2,  p.  125.  s.^:  Poihier.  de  Choses,  pt  2,  a.  «;  U^ 
more,  DisMrt.  82. 

»  See  Merlin,  Repert.  Majoriie.  s.  5.  p.  1>S.  1S9,  ed.  Brox.  1827. 

*  Ibid. 

ft  See  Merlin,  Repert.  Majoritc.  s.  5.  p.  IfS,  1S9,  ed.  Brox.  1827. 
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t)  prevailsJ  Merlin  in  another  place  says:  *If  the  law 
domiiril  dechires  a  person  incapable  to  sell»  alien,  contract, 
to  bind  himself  in  any  manner  to  another^  it  is  impossible  that 
iailBOYEbles,  in  whatever  cotmtry  they  may  be  situated,  can  be 
I,  bound,  or  hypothecated  by  him.  Who  has  ever  doubted 
tbil  the  ttitcrdiction  pronomiced  against  a  prodigal,  or  a  madman, 
by  the  judge  of  bis  domicil,  was  an  obstacle  to  the  alienation  of  liis 
iffOpiflj  (bicns)  which  is  situate  witliin  the  reach  of  another  ju- 
?  Who  hivs  ever  doubted  that  the  tutor  (guardian) 
by  the  judge  of  the  domicil  has  the  right  to  adminigter 
tbi  pfoperty  (biens)  which  is  within  the  territory  of  another 
jodlgeT*^  Tim  is  very  bold  and  uncompromising  hmguage,  but 
ilwill  be  Tery  difficult  to  sustain  it  without  many  quaUfications. 
Jtmy  be  added  that  the  modem  Civil  Code  of  France  expressly 
Uiat  the  laws  concerning  the  condition  and  capacity  of 
goTem  Frenchmen  even  if  residing  in  a  foreign  country.^ 
li  tlia  pragieas  of  our  inquiries  it  will  be  found  that  many  excep- 
liilii are  admitted  to  exist  as  to  the  operation  of  personal  laws,  and 
tfaii  tbe  practioe  of  Dations  by  no  means  justifies  the  doctrine  in  the 
akot  to  which  it  is  ordinarily  laid  down  by  many  foreign  jurists. 
Uo*  Jobo  Voet,  on  the  other  hand,  is  one  of  the  few  jurists 
ifcoinst^  that  personal  statutes  of  all  sorts  respecting  capacity 
H  iiiaipacitTt  majority  or  minority,  legitimacy  or  illegitimacy, 
hie  no  extai-territorial  operation,  either  directly  or  consequen- 
Verius  est,"  nayB  he,  ^  personalia  non  magis  quam  realia 
urn  Rtalaentia  posse  exeedere,  sive  directo,  sive  per  conse- 
^     And  be  goes  on  to  add :  *  Ita  nee  ratio  ulla  est,  cur 

9bt  Mvrlm.  Rupert.  Majortt^^,  8  5,  e^.  Bnix.  1827,  p.  IBS;  Td.  Autorisa- 
to  llflrilal««  i.  10.  I  do  not  find  the  citjitii  ms  from  »onie  of  these  authors 
r  fiviD  hf  MmYtn,  But  I  believe  tliat  the  following  will  be  found 
Mb  ststeOMnt  :  J,  Voet,  ad  Pand.  i»  4,  n.  8;  ad  Pand.  23,  2, 
p.  Yo^U  nd  Statiit-  %.  4,  c.  3,  n.  10,  p.  153;  Burgundns,  Tract 
8;  P*ck.  d*»  T^stam.  ronjiig.  lib.  4,  c,  28,  introd.  n.  5,  fJ,  7; 
d#ci««  123.  i.  0,  iK  p.  202,  203;  Christin.  torn.  2,  decis.  56,  s.  12; 
mmest.  K  47^2,  p,  50-54.  Irninobilm  ,(saT«  P.  Voet)  statutia 
M  itla;  BKihilU  \oti  staiuiij^,  ubi  (cfiiator  habuit  domtciHum.  P.  Voet, 
^  iliili  •.  4,  clS*  n.  10,  p.  158,  €d.  1(361.  Again,  he  adds:  Quid  circa 
Mnafanenu  EypeeUbltiir  lc3ci  statuta  tibi  immobiliam  sita,  non  ubi  Uflia- 
tWriliir.  td.  a.  I>«  o.  1«  n.  3,  p.  305.  See  1  Bur^'ii  Col.  &  For.  Law,  pt  1 , 
<^l,i.l.p.  n8-12g. 

*  Mcrfift«  E^psri.  Ac^  Maritale.  b.  10,  art.  2. 

*  Cafe  a«l  of  Frmri  post,  a-  68. 

*  Vo^  ad  Plod.  1,  4,  T,  p.  40. 
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magis  qualitas  et  babilitas  privato  per  statutum  data  vel  denegata, 
vires  extenderet  per  ea  loca,  in  quibus  diversum  quid  aut  contra- 
rium  circa  personarum  qiialitatem  lege  cautum  est.     Quod,  si 
bsec  cuiquam  minus  videantur  sufficere,  is  velim  mihi  rationem 
modumve  expediat,  per  quem  legislator  personam,  domicilii  intuitu 
sibi  suppositam,  habilem  quem  inhabilemye  ad  actus  gerendos 
declarans,  alterius  loci  legislatorero,  potestate  parem  cogeret,  ut 
is  alienis  decretis  statutisve  pareret,  aut  rata  irritave  haberet,  qua 
judex  domicilii  talia  esse  jussit  in  persona  domicilium,  illic  fovente; 
maxime,  si  fateatur  (ut  fateri  necesse  est)  pari  in  parem  nuUam 
competere  cogendi  potestatem.     Exponat,  obsecro,  prodigo  decla- 
rato,  vel  infamia  notato,  vel  legitimate,  vel  in  ipso  pubertatis  tem- 
pore habili  ad  testamentum  condendum  declarato  per  magistratum 
Hollandum,  ac  Ultrajectum  se  conferente  vel  immobilia  possidente; 
exponat,  inquam,  qua  juris  via  magistratus  Ultrajectinus  adstringi 
posset,  ut  istum  ratione  bonorum,  in  Ultrajectino  solo  sitorum,pro 
tali  agnosceret;  adeoque  contractus  prodigi  HoUandici  haberet 
irritos ;  dignitates  HoUando  infamato  denegaret ;  successionem  ii^ 
bona  Trajectina  ad  spurium  Hollandum  legitimatum  pertinenti^i 
tanquam  in  legitime  nati  patrimonium,  pateretur  proximis  deferri  \ 
testamentum  masculi,  ante  annum  setatis  octavum  decimenta't^ 
conditum,  juberet  ratum  esse.'  ^ 

55.  Hitherto  we  have  been  considering  cases  of  the  capaci'S^ 
or  incapacity  of  persons  arising  from  the  domicil  of  origin,  whc^ 
there  has  been  no  subsequent  change  of  domicil ;  as  to  which,  ^ 
we  have  seen,  the  doctrine  of  foreign  jurists  is,  that  the  law  of  tfc: 
original  domicil  is  to  prevail,  as  to  such  capacity  or  incapacit^i^. 
some  of  them  holding  that  it  applies  to  all  personal  acts  whatev^^ 
and  to  all  alienation  of  property,  whether  movable  or  immovabl!^ 
and  others  apply  it  only  to  personal  acts  and  movable  proper*^ 
where  there  is  a  conflict  of  pei^onal  laws.  But  suppose  that^* 
person  has  had  different  domicils,  a  domicil  by  birth  and  a  sub^^ 
quent  domicil  by  choice,  when  he  is  sui  juris,  which  is  to  prev£3tJ 
as  to  his  capacity  or  incapacity  ?2  Hertius  does  not  hesitate  * 
say  that  the  law  of  the  new  domicil  is  to  prevail.  *  Hinc  8ta*«^ 
et  qualitas  personse  regitur  a  legibus  loci,'  says  he,  *  cui  ipsa  sesa 
per  domicilium  subjecit.    Atque  inde  etiam  fit,  ut  quis  major  b/Of 

1  Ibid. 

«  See,  on  this  subject,  1  Burge,  Col.  &  For.  Law,  pt.  1,  o.  8,  8.  8,  p.  1(W- 
106;  Id.  C.4,  p.  113-125. 
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ibi,  mutato  scilicet  domicilio,  iDcipiat  fieri  minor.'  *  The  like 
>imou  appears  to  be  held  both  by  Paul  Voet  and  by  John  Voet.^ 
lie  former  says:  '  NuDum  statutura,  sive  in  rem,  sive  in  perso- 
xn^^i  de  ratione  juris  civilis  sermo  institnatur,  sese  extendit  ultra 
tatuentis  territorium/ ^     The  latter  holds  that  the  change  of 

R'cil  of  a  person  gives  him  the  capacity  or  incapacity  of  his 
doraicil,  so  that  if  he  is  of  majority  by  the  law  of  the  place 
s  birth,  and  he  removes  to  another  country^  by  whose  laws 
Ive  wouJd^  according  to  hiii  age,  be  a  minor,  he  will  acquire  the 
cliiiracter  of  his  new  domiciL  *Si  quia  ex  lege  domicilii  derelicti 
&ano  forte  vicesimo  completo  major  factus  fuerit,  translato  domi- 
cilioad  locum  ilium,  ubi  non  nisi  absoluto  viginti  quinque  anno- 
ruiu  curriculo  quisque  major  habetur,  non  dubitera  quin  ex  uovi 
doaiicilii  jura  incipiat  iterum  minorennis  esse.'  * 

55  fl.  Prolan  J  thinks  this  question  cannot  be  answered  univer- 
wily,  and  he  puts  a  distinction.  *  If,Vsays  he,  'the  question  is 
purely  as  to  the  stite  of  the  person,  abstracted  from  all  consid- 
^tion  of  property  or  subject-matter  (abstracte  ab  omni  materia 
"eali),  in  this  case  the  law  which  first  commenced  to  fix  his  con- 
iition  (that  is,  the  law  of  the  domicil  of  his  birth)  will  preserve 
its  force  and  authority,  and  follow  him  w^herever  he  may  go* 
fkuB  if  by  the  law  of  the  domicil  of  his  origin  a  person  attains 
li«  majority  at  twenty  yeai-s,  and  he  goes  to  reside  in  another  place 
^tiere  the  age  of  majority  is  twenty-five  years,  he  is  held  to  be  of 
tkenge  of  majority  everywhere  j  and,  notwithstanding  he  is  under 
vwecity-five  ye^rs,  he  may  in  his  new  domicil  sell»  alien,  hypothe- 
cate, and  contract  as  he  pleases^  and  vice  versa/ ^  *But/  he 
^l<k^*when  the  question  is  as  to  the  ability  or  disability  of  a 
P«r5ouwho  has  changed  his  doiniciU  to  do  a  certain  thing  (4  faire 
wi^eccriuine  chose)*  then  that  which  had  governed  his  power  (that 
iStheiaw  of  his  original  domicil)  fiills,  and  fails  entirely  in  this 
f^P<^i  t.  luiil   vi^lds  its  authority  to  the  law  of  his  new  domicil. 

'  ^'  Ufftii,  Opera,  g,  4,  n.  5,  p.  122;  Id.  n.  8,  p.  123;  Id.  p.  173,  175,  ed.  1716* 

*  J  Botillenois,  App.  p.  57;  Merlin,  He-pert.  Majorit<5,  a.  4»  ed.  Brux.  1827, 
P*  1<^;  MvfliD.  Rep.  Effet  Rctroactif,  a.  3,  art.  0,  n.  3;  P.  Voet,  de  Stat,  s.  4, 
c  *.n  6,  p.  137,  13S;  RiTKienburg,  de  Div.  Stat.  p.  2,  c.  1,  a.  6,  6;  J.  Voet 
•^l^d.  4,  4,  n.  10;  1  Boullenois,  obs.  4,  p.  58. 

'  P.  W-^U  ad  Statut.  i.  4.  c.  2,  n.  7,  p.  138,  ed.  16G1, 

•  U.  Vi*t,  ad  Pand.  4,  4,  n,  10;  ad  Pand,  5,  1,  n.  101. 

'  FiDiUnd,  M^m.  c.  7.  b.  13,  14,  p.  171 ;  post,  s.  13d,  note.     See  2  Boulle- 
wilt  obi.  82,  p.  7-11;  Bouhier,  Coat,  de  Bourg.  c.  22,  s.  4-10. 


-Ti^3  JT  i^-i-=  [&  55(1-57. 

T^-:.  -  .  "  ->  T — .^  —  :z:r  -.^  if -±1*  f!--»mtiT  of  her  birth, 
-=  -  '  _  "-1  -  7-=  7^1"- —  -'  '^^  Tuiuiz:  d«  consent  of  her 

-i-^^T  :i_  r:_2  r— -^_-:l^  ^i^t---  =ir:  ^Js  ±l1  j2>=rnr  to  disposeof 
:-r  "■  3- —  —  ^-  -  "rj-  .  -TT^  .-  T-H.  -^tir.:';!!  the  consentof 
-L-=r  :.Lr  -:!-: — 1  -  -_  t  -^->-        r_r  ^  i  -^^ry  rkt,  if  it  be  notin 

ijf -----.-  __   — -  -  ^^«    -  -    -  -  --zr.irs^-    Z'Zi  he  is  not  fiingulir 

ji  _-  7^>  -  :  ::iir  --.-T  ^  1  m;  .niZ:^^  :«:  iLis  distinction.' 
Z.  ^r- .  ^  .-J-  r~--    -   "  -     -  -    ^-    ^-:i-'i::i^*    R:-ahier  also  cites 

iz  i  jLr  ^i---t-  --^-r.  ji  .--J--    I  -  :r.-i^rrr  .d  il-*  i:*:2iicil,  the  law  of 

::it  :^^^--  1:3 :^--   -  ^1  .-2^  zz  z^zzlkie  the  pereonil 

^ :-,„—.  iz^i  ^:  =1 ^-^T-    I  ^T  ri    T-.t  T^ii  ZLUch  ability.* 

:••-    .-  iiT  .i^-r  — k^  -  3  :.v^--  — "^  — '*  hesitate  to  hold 

■±^:  -Jit  ^-r  :z  lir  -tt    r  .«*-:- z z^  :-z^z'u>  prevail.    After 

2.::zr  t^::  . :~- .  -  . :  3^.  1  :^  ^ .  .-—  ^1  Izii^rcas,  that  thestato 
:f  -^-  :«cr>:-  ^  r.  :-:  l-..  .-.  :  -  ^t  ilii-'r  :z  i^  domidl:  'Ideo, 
s^-^rii  Tc->  :=:  -^  .--  ::•:-:.  ,  ijn^.  ^LT  71^:-- ria  haberi  Baldoi 
-^T-^—  L-_  :i  _>  7  i--T-:zi  _-.:  ir-T^  .-i--  -i  IzibrrTas  amplectun- 
rir  .  idz-:  t^.\'  :.-  i:i:r  — :?.  zi  jr.— Ir-c::  "rd  longissimo  ustt 
ilLzL  ?::  _rr?.v.u.:- i:  ?■*.:.:  i:  s--i:r:^  ^xjt  in  potestaterit 
zuLT.-  zt^tz.  :  .i  .. ^-  r  r.-:.--  .•.:TrLi-r>r  T-.>ssct,  et  ejusmodi, 
rfsti.-r;  .vv::,:  i.-.  tc.~  ...>..:  1. !:_:—!,  Haec  enim  impri- 
=_■:  ::-il  :j::,rL-  y^irv...  ..  i:;.:  i-:  :^i--:szi  r;:s  affieit,  ut  quo- 
:i=;;:z  :;rri7"r  >::  :-^'>.  .-i.  ..  .-i^^.iatczi  d.-vmi  adeptamnoo 
lL'.zz  :zi-  j-.ji:r.:jL-v  t  .-  -  -:  :\.^i^  -^-:7— *rr:ai-  Consequentcr 
i..'rni<:  >:  :r  .;:*;:  :  .1.  -.  ..  ..i:   TT>.:rA.  z:t:  domicilii  condi- 
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lliat  the  atato  and  condition  of  the  person  is  wholly 
by  the  law  of  hig  actual  domicile  and  when  that  is 
his  atate  and  condition  change  with  it :  ^  Personse  enim 
ei  conditio  cum  tota  regatur  a  legibus  loci^  cui  ilia  seae  per 
attbdiderit^  utique  mutato  domictlio,  mutari  et  necesse 
conditioncm/  *  And  he  applies  the  rule  indisorimi- 
Biklj  to  the  cast)  of  minors  and  to  the  case  of  married  women.^ 
VAigeiiir^  i^  aliM)  of    '  te  opinion,  and  says :  *  Quotiescunque 

illlifaihtatc  aut  tnii  ^'  per^onae  quasratur,  toties  domicilii 

liisUtuta  6pectanda»  Ratio  est,  quia  hie  abstracta  de  habili* 
pQivonii*  et  univerbali  ejus  statu  quacratur,  ideoque  personam  a 
famdomiLilii  afiiciatur.  Nam  origiuis  locus  nusquam  in  foro  con* 
idtntaunifm  habet,  cum  aliud  domicilium  proponitur/' 

fii.  BouUenois  (whose  opinions  will  be  stated  more  fully  here- 
iA^) '  admits  the  general  principle  to  be  as  Rodenburg  states  it^ 
mi  isaertu  that  the  whole  world  acknowledges  that  the  state  of 
tti  f^Boa  depends  on  his  actual  domicil,  and  that  the  natural 
is  that  if  a  person  changes  his  dumicil,  and  the  law 
of  ths  oew  domicil  is  contrary  to  that  of  the  old  one,  the  state 
ttd  ooodiUon  of  the  person  change  accordingly.^  But  then  he 
kmtB  that  it  ia  beoeasary  to  make  a  distinction  between  the  states 
aal  aoodiiiotia  of  persons  which  arise  from  laws  (droits)  founded 
hpak&i  reaaons  admitted  by  all  nations,  and  which  have  a  cause 
ihoinMily  unconnected  with  domicil,  so  that  the  moment  a  man 
hlli^id  with  the^e  states  and  conditions,  the  original  domicil 
i0lki?tfig  atty  influence  upon  them,  the  new  domicil  ought  not  to 
We  any,  but  merely  the  public  reasons,  superior  to  those  of  domi- 
tllo  which  all  nations  pay  respect,  and  other  subordinate  states 
iad  oondiiiona  which  are  in  truth  founded  in  public  laws  (droits 

J  p.i..i.,.«   .ij.  Div.  Stat  Ui.  2,  pt.  2,  c,  1,  n.  3;  2  Boullenois,  obn,  82, 

^B,  I.  p*  5d,  67;  poet,  a.  7L 

^K^i'M^iU'^Tg,  *w  Dsr.  StAt  tit.  2,  pt.  2,  c.  1;  Id«  n*  5)  0;  2  BoolleDois, 

^■■1,  p.  3»  a^  7,  S;  Id.  Appx.  p  5e,  67;  po6t,  s,  71. 

^l^AriaiW.  d»l^  wt,  21S,  ii.  47,  49;  1  BoulleDois,  obs,  4,  p, 

B;  |fliL  ^  Si.    Tfi,  t  '  langfuage  of  DVArgentrc  is  thus  explicit, 

BmkkmmmmU> mppo^c  Ui^  Im  aided  hi^ own  opinion^  because  he  haa  added 
liaqtfMr  plMBt  *^^  AITocta  qnocfmi'^Mf*  nimlo  |iersona  domicilii  lege,  aut  jure,  eo 
fSfiiBO #i intter*  ui  iie  \t\  ne  loci  Beae  poH.sit  exercere/     Bouhier, 

Owl  4i  Snoff*  «,  23^  I.  9.  plain  that  D*Argentrt'  b  here  speaking 

il  iJHn  ikmugB  of  pko0  wiibout  a  cbaage  af  domiciL    D*  Argentr^.  de  Leg. 

aftm^.  i.  13.  IX  coa. 

*  hai,  t,  T  •  2  BotOleaois,  obs.  82,  p.  10,  la. 
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pobiics^.  bat  for  one  nation  only,  or  for  certain  provinces  of 'ihit 
nation.^    AmoLg  the  former  class  he  enumerates  interdiction,  or 
proLibiuon  to  do  acta  bj  reason  of  insanitr,  or  of  prodigality, 
emaxicipatioii  by  royal  authority,  legitimacy  of  birth,  nobility,  in- 
famy. &c.     These,  he  contenda,  are  never  altered  by  any  change 
of  domiciL  but  that,  having  at  first  fixed  the  condition  of  the 
perboo.  the  change  of  domicU  does  not  cause  them  to  ceaae.' 
Among  the  latter  class  he  enumerates  the  community  of  propeity 
lietween  husband  and  wife,  the  state  of  the  husband  as  to  the 
foarital  power,  the  state  of  the  father  as  to  real  rights  of  the  pa- 
ternal power,  and  other  subordinate  states.     These,  he  contends, 
bometimes  are  affected  by  a  change  of  domicil,  and  sometimes  are 
not.'    Some  of  this  last  class,  he  adds,  affect  the  person  at  least 
in  vim  conventionis  tacitse  ;  aud  this,  according  to  the  opinion  of 
a  great  number  of  jurists,  is  the  case  in  respect  to  the  law  of  the 
community  of  property  between  husband  and  wife.^    Otheia  of 
the  same  class  affect  the  person  in  vim  solius  leg^ ;  such  is  the 
statute  or  law,  Senatus  consultum  Velleianum,  which  prohibits 
married  women  from  making  obligatory  personal  contracts  with 
others.^    Boullenois  himself  holds  that  the  capacity  of  married 
women  is  governed  by  the  law  of  the  actual  or  new  domicil  ;*  bat 
that  the  capacity  of  minors  is  governed  by  the  law  of  their  domi- 
cil of  biith  J    He  also  holds  that  the  paternal  power  is  regulated 
by  the  domicil  of  birth.^    But  here  again  he  distinguishes  be- 
tween movable  property  and  immovable  property,  holding  that 
the  law  of  the  domicil  of  birth  governs  as  to  the  former,  and  the 
law  of  the  situation  (situs)  as  to  the  latter.^ 

58.  Merlin,  after  citing  the  opinions  of  other  jurists,  formerly 
came  to  the  conclusion  that  the  law  of  the  place  of  birth,  and 
not  that  of  the  new  domicil,  ought  to  govern  equally  in  all  these 
cases  of  minority,  of  paternal  power,  and  of  marital  power  after 

»  2  Boullenoig,  obs.  32,  p.  10,  11,  13,  19;  post,  8.  71. 

^  2  Ik>ullenoi8,  obs.  32,  p.  11;  post,  s.  71;  1  BouUenob,  obs.  4,  p.  50,  64. 

■  2  Bfmllenois,  obs.  32,  p.  11,  12,  13;  post,  s.  71. 

•  2  IJoullenois,  obs.  32,  p.  11;  post,  s.  143-171. 

»  2  IJoulleiiois,  obs.  32,  p.  11, 13;  ante,  s.  15;  post,  8.  71,  425. 

•  2  Houllenois,  obs.  82,  p.  13-19;  1  BouU.  obs.  4,  p.  61,  poet,  s.  71. 

7  2  Itoullenols,  obs.  32,  p.  19-31;  1  Boall.  obs.  4,  p.  53,  54;  Id.  Diaeit 
Mixtes,  quest.  2,  p.  40-62;  Id.  quest.  20,  p.  406-447. 

•  2  Boullenois,  obs.  32,  p.  31-53;  1  BouU.  obs.  32,  p.  68;  poet,  s.  71. 

•  1  Boullenois,  obs.  82,  p.  82,  83-53;  Id.  Dissert  Mixtes.  quest  20,  p.  406- 
447. 
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irriage  ;  and  he  expressed  surprise,  and  not  without  reason, 
at  BouUenois  should  have  attempted  to  distinguish  between 
em.^  It  is  certainly  not  for  me  to  interfere  in  such  grave  con- 
iversies  between  these  learned  jurists,  differing  from  each  other, 
luetimes  in  leading  principles,  and  sometimes  in  deductions  and 
itinctions  applicable  to  principles  in  which  they  agree.  *  Non 
strum  inter  vos  tantas  componere  lites.'  Yet  Merlin  himself, 
:€r  having  advocated  this  doctrine,  as  best  founded  in  principle, 
though  involving  some  inconveniences,  still  insisted  that  upon 
ch  a  removal  to  a  new  domicil,  the  capacity  of  a  pei-son  to  dis- 
se  of  his  movable  property  by  a  testament  is  to  be  governed  by 
e  law  of  the  new  domicil,  because  the  state  of  a  person  has  no 
Juence  as  to  the  distribution  of  his  movable  property  after  his 
ath ;  and  the  capacity  to  make  a  will,  resulting  from  age,  has 
thing  in  common  with  what  is  properly  called  the  state  of  the 
rson ;  which  is  so  true,  that  his  state  is  governed  by  the  domi- 
,  and  the  situation  decides  solely  concerning  the  age  at  which 
person  may  dispose  of  movable  property  upon  his  death.^  It 
ems  however  that  Merlin  has  since,  upon  further  reflection, 
•me  to  a  different  conclusion ;  and  he  may  be  now  numbered 
nong  those  who  support  the  doctrine  that  the  law  of  the  new 
micil  ought  to  govern  in  all  cases,  whether  they  respect  capa- 
ty,  or  minority,  or  the  paternal  power,  or  the  marital  power 
ter  marriage.* 

S9.  Pothier  holds  the  doctrine  in  the  most  unqualified  terms, 
>2t  the  law  of  the  new  or  actual  domicil  ought  in  all  cases  to 
>vem;  and  that  the  change  of  domicil  discharges  the  party 
om  the  law  of  his  former  domicil,  and  subjects  him  to  that  of 
8  new  domicil.  "  Le  changement  de  domicile  delivre  les  per- 
nnes  de  Tempire  des  lois  du  lieu  du  domicile  qu'elles  quittent, 
les  assujettit  ^  celles  du  lieu  du  nouveau  domicile  qu'elles  ac- 
idrent."  *  Whatever  doubts  may  be  suggested  of  the  correct- 
Merlin,  R<^pert.  Autorisation  Maritale,  8.  10,  art.  4,  ed.  Brux.  1827,  p. 
,  244;  post,  8.  139. 

3ferliD,  Rupert.  Majority,  s.  4;  Id.  Effet  Rdtix)actif,  8. 3,  n.  2,  art  5,  u.  3; 
Autorisation  Maritale,  8.  10,  art.  4,  ed.  Brux.  1827. 
See  Merlin,  Rupert.  Effet  R^troactif,  8.  3,  n.  2,  art.  5,  p.  13,  &c.,  ed. 
X.  1827 ;  Id.  Autorisation  Maritale,  s.  10,  art.  4,  p.  243,  244;  Id.  Majority, 
p.  187,  188.  See  also  Id.  Testament,  s.  1,  n.  5,  art.  1,  art  2,  p.  309-324 ; 
,  a.  139. 

Pothier,  Coat  d'Orl^ans,  c.  1,  art  1,  n.  13.    We  shall  presently  see  that 
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ness  of  Ills  opinion  in  a  juridical  sense,  it  must  be  admitted  to 
possess  the  strong  recommendation  of  general  convenience  and 
certainty  of  application.* 

60.  Huberus,  instead  of  relying  upon  the  mere  quality  of  law«, 
as  personal,  or  real,  or  mixed,  lays  down  the  following  doctrine. 
Personal  qualities,  impressed  by  the  laws  of  any  place,  surround 
and  accompany  the  person  wherever  he  goes,  with  this  effectj 
that  in  every  place  he  enjoys  and  is  subject  to  the  same  law 
which  such  persons  elsewhere  enjoy  or  are  subject  to.  *  Quali- 
tates  personales  certo  loco  alicui  jure  impressas,  ubique  circum- 
fern  et  personam  comitari,  cum  hoc  effectu,  ut  ubique  locorum  eo 
jure,  quo  tales  persons  alibi  gaudent  vel  subjectae  sunt,  fruantnr 
et  subjiciantur.'  *  Therefore,  he  adds,  those  who  with  qs  are 
under  tutelage  or  guardianship,  such  as  minors,  prodigals,  and  ! 
married  women,  are  everywhere  deemed  to  be  persons  subject  to 
such  guardianship,  and  possess  and  enjoy  the  rights  which  the  ) 
law  of  the  place  attributes  to  persons  under  guardianship.'  1 
Hence,  he  who  in  Friesland  has  obtained  the  privilege  of  age 
(veniam  SBtatis),  contracting  in  Holland,  will  not  there  be  en- 
titled to  restitution  in  integrum,  as  if  he  were  a  minor.*  In 
other  words,  he  who  in  Friesland  has  obtained  the  privilege  of  an 
exemption  from  the  disabilities  of  his  minority,  will  not,  if  he 
afterwards  contracts  in  Holland,  be  deemed  entitled  to  the  privi- 
lege of  being  there  held  a  minor,  so  as  to  exempt  him  from  lia^  , 
bility  on  his  contract.     (Ibi  non  restituitur  in  integrum.)*   He 

Tx)rd  Stowell  holds  the  opiuion  that  a  change  of  domicil  may  change  the  stito 
and  condition  of  the  party;  as,  for  example,  if  he  be  a  slave.  See  The  Slav* 
Grace,  2  Ilagg.  Adin.  94,  113;  post,  s.  96,  96  a. 

1  See  1  Burge,  CoL  &  For.  Law,  pt.  1,  c.  3,  s.  3,  p.  118, 119. 

«  Huberus,  de  Conflict.  Leg.  lib.  1,  tit.  3,  s.  12.  «  Ibid. 

*  Ibid.  Under  the  Roman  Law  the  praetor  by  his  edict  declared  tfaatbi 
would  grant  redress  in  regard  to  transactions  with  minors  under  tweoty-fi** 
years  of  age.  *  Quod  cum  minore  quam  viginti-quinque  annoe  natn,  gs^toA 
esse  dicetur,  uti  qnaeque  res  erit,  animadvertam.*  Dig.  4, 4,  1;  Pothier,  FUid. 
4,  4,  n.  1.  But  those  persons  who  had  obtained  the  privilege  of  age  weren^ 
entitled  to  any  such  relief.  *  Eos,  qui  veniam  setatis  a  prinoipali  demeotie 
impetraverunt,  etiamsi  minus  idonee  rem  suam  administrare  yideantor,  in  iO" 
tegrum  restitution  is  auxilium  impetrare  non  posse,  manifestissimam  est,  o^ 
hi,  qui  cum  eis  contrahunt,  principali  auctoritate  circumscripti  esse  yideentor* 
Cod.  2,  45,  1 ;  Pothier,  Pand,  4,  4,  n.  4.  The  action  thus  given  to  minon  ^ 
often  called  Restitutio  in  integrum.     Vicat.  Vocab.  Voce,  Restitutio. 

*  The  Veniam  iEtatis  is  a  privilege  granted  by  the  prince  or  Bomnaph 
whereby  the  party  is  entitled  to  act,  and  to  have  all  the  powers  to  act  sni  jnn** 
as  if  he  were  of  full  age.     See  Vicat.  Vocabul.  Voce,  *  Veniam  iEutia.'   Cd* 


CHAP.  IV.]  CAPACITY  OF  PERSONS.  83 

who  is  declared  a  prodigal  here,  cannot  enter  into  a  valid  contract 
orbesaed  in  another  place.  ^  Hinc  qui  apud  nos  in  tutela  curave 
sunt  at  adolescentes,  filii-familias,  prodigi,  mulieres,  nuptSB,  ubique 
propersonis  curse  subjectis  habentur,  et  jure,  quod  cura  singulis  in 
locis  tribuit,  utuntur  [et]  fruuntur.  Hinc,  qui  in  Frisia  veniam 
SBtatis  impetravit,  in  HoUandia  contrahens,  ibi  non  restituitur  in 
integrum.  Qui  prodigus  hie  est  declaratus,  alibi  contrahens 
Talide  non  obligatur,  ueque  convenitur.'  ^  Again,  in  some  pro- 
vinces, those  who  are  over  twenty-one  years  of  age  are  deemed 
of  majority,  and  may  alienate  their  immovable  property,  and 
exercise  other  rights  less  important,  even  in  those  places  where 
no  one  is  deemed  of  majority  until  he  has  attained  twenty-five 
years;  because  all  other  governments  give  effect  by  comity  to 
the  laws  and  adjudications  of  other  cities  in  regard  to  their  sub- 
jects, 80  always  that  there  be  no  prejudice  to  their  own  subjects, 
or  their  own  law.^ 

61.  He  goes  on  to  remark,  *  There  are  some  persons  who  thus 
interpret  the  effect  of  laws  respecting  the  quality  of  persons, 
that  he  who  in  a  certain  place  is  a  major  or  a  minor,  in  puberty 
or  beyond  it,  a  son  subject  to  paternal  power  or  a  father  of  a 
family,  under  or  out  of  guardianship,  everywhere  enjoys  and  is 
subject  to  the  same  law  which  he  enjoys,  and  to  which  he  is 
subject,  in  that  place  where  he  first  becomes  or.  is  deemed  such  ; 
80  that  whatever  he  could  do  or  could  not  do  in  his  owii  country, 
the  same  is  allowed  and  prohibited  to  him  to  do.^  This  seems  to 
Die  unreasonable,  and  would  occasion  too  great  a  confusion  of 
laws,  and  a  burden  upon  neighboring  nations,  arising  from  the 
laws  of  others.*  The  importance  of  this  thing  will  be  made 
plain  by  a  few  examples.  Thus,  an  unemancipated  son  (filius- 
bmilias)  who  cannot  in  Friesland  make  a  testament,  goes  into 
Holland,  and  there  makes  a  testament ;  it  is  asked  whether  it  has 
any  validity.  I  suppose  it  is  valid  in  Holland  according  to  my 
first  and  second  rule ;  ^  because  the  laws  bind  all  those  who  are 
within  any  tenitory ;  neither  is  it  proper  (civile  sit)  that  Hol- 
^ders,  in  respect  to  business  done  among  themselves,  should, 

▼1008,  Lex.  Jarid.  c.  5;  Cod.  2,  45,  1;  Rodenburg,  de  Diversii  Statut.  tit.  1, 
c.  3, 8.  9;  2  Boullenois,  App.  9;  1  Barge,  Col.  and  For.  Law,  pt.  1,  c.  3,  s.  3, 
p.  lid. 

*  Habems,  de  Conflict.  Leg.  lib.  1,  tit  3,  s.  12. 

<  HabeniB,  lib.  1,  tit.  3,  s.  12;  ante,  s.  29 ;  post,  s.  139, 145. 

•  Hubenu,  lib.  1,  tit  8,  s.  12.  «  Ibid.  <  Ante,  s.  29. 


neglerxiziz  their  OTm  lairgw  be  gOTem^d  by  forei^  liws.^  Bat  it 
is  tnr:  trju  this  testamen:  vo^d  no^  h^re  effect  in  Friesland 
according  to  the  third  mle  ;  ^  because  in  that  war  nothing  would 
be  more  eai^r  than  for  oar  drLzens  to  elade  oar  laws,  as  thej 
might  rje  evaiied  every  day.^  Bat  such  a  testament  woold  be  of 
validity  elsewhere,  even  where  an  nnemancipated  son  could  not 
make  a  will ;  for  there  the  rea&on  of  evading  the  laws  of  s 
oantry  by  its  own  citizens  ceases ;  for  in  sach  a  case  the  hci  (of 
evasion)  would  not  be  commitced."  * 

62.  This  doctrine  of  Haberos  is  not  in  its  fnll  extent  maiih 
tainable.  and,  especially  in  relation  to  immovable  property,  it  it 
nnirer^Uy  repudiated  by  the  common  law,  and  in  many  cases  ii 
also  denied  by  foreign  jurists.^  Lord  Stowell  has  expressly  said 
that  he  does  not  mean  to  affirm  that  Hubems  is  correct  in  laying 
down  as  universally  true,  that,  being  of  i^  in  one  country, anna 
is  of  age  in  every  other  country,  be  the  law  of  majority  of  the  lit* 
ter  what  it  may.* 

63.  Without  venturing  further  into  the  particular  opinicms 
maintained  by  foreign  jurists  on  thb  subject  under  all  its  varioos 
aspects  (a  task,  considering  the  great  diversity  of  judgment  among 
them,  which  would  be  almost  endless),  it  may  perhaps  be  nsefal  to 
place  before  the  reader  some  of  the  doctrines  maintained  by  foreign 
jurists,  which  appear  best  established,  or,  at  least,  which  seem  to 
have  the  sanction  of  such  authority  as  has  given  them  a  superior 
weight  and  recommendation  in  the  jurisprudence  of  contineatal 
Europe.^ 

64.  In  the  first  place,  the  acts  of  a  person  done  in  the  place  of 
his  domicil  in  regard  to  property  situated  therein  are  to  be  judged 
of  by  the  laws  of  that  place,  and  will  not  be  permitted  to  have  any 
other  legal  effect  elsewhere  than  they  have  in  that  place.*  Theie 
are  exceptions  to  this  rule  ;  but  they  result  from  some  direct  or 
implied  provisions  of  law  in  the  customary  or  positive  code  of  tbe 

1  nal)eru8,  lib.  ],  tit.  3,  8.  13.  *  Ante,  s.  29. 

•  Ilubenis,  lib.  1,  tit.  3,  s.  13.  *  Ibid. 

*  See  the  authors  cited  by  Merlin,  Rupert.  Majority,  s.  5;  post»  s.  868-S71| 
8.  474-479. 

•  liudiuf^  V.  Smith,  2  Flagg.  Cons.  391,  392. 

'  See  1  Burge,  Col.  and  For.  Law,  pt.  1,  c.  4,  p.  118-129. 

*  *  Statutum  personale,'  says  Paul  Voet,  *  ubique  looorum  perBonam  comilir 
tur,  in  online  ad  bona  intra  territoriuin  statuentis  sita,  ubi  persona  alMi 
doniicilium  habet.'  P.  Voet,  de  Statut,  s.  4,  c.  2,  8.  6,  p.  138,  ed.  1661.  8oi 
X  Burge,  Col.  &  For.  Law,  pt.  1,  c.  4,  p.  113. 
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ountry  in  which  the  act  comes  in  judgment,  applying  to  the  very 
iase;  for  it  is  competent  for  a  country,  if  it  pleases,  to  prescribe 
.is  own  rule  for  all  cases  arising  out  of  transactions  in  foreign 
countries,  whenever  any  rights  under  them  are  brought  into  con- 
troversy, or  are  sought  to  be  enforced  in  its  own  tribunals.  If 
therefore  a  person  has  a  capacity  to  do  any  act,  or  is  under  an  in- 
capacity to  do  any  act,  by  the  law  of  the  place  of  his  domicil,  the 
act,  when  done  there,  will  be  governed  by  the  same  law,  when- 
ever its  validity  may  come  into  contestation  in  any  other  country. 
Thus,  an  act  done  by  a  minor,  in  regard  to  his  property,  situate  in 
the  place  of  domicil,  without  the  consent  of  his  guardian,  if  valid 
by  the  law  of  the  place  of  his  domicil,  where  it  is  done,  will  be 
recognized  as  valid  in  every  other  place  ;  if  invalid  there,  it  will 
beheld  invalid  in  every  other  place.  So,  if  a  married  woman,  who 
i»  disabled  by  the  law  of  the  place  of  her  domicil  from  entering 
into  a  contract  or  from  transferring  any  property  therein  without 
the  consent  of  her  husband,  should  make  a  contract,  or  transfer 
toy  property  situated  therein,  the  transaction  will  be  held  invalid 
tnd  a  nullity  in  every  other  country.^  This  seems  to  be  a  principle 
generally  recognized  by  all  nations  in  the  absence  of  any  positive 
or  implied  municipal  regulations  to  the  contrary ;  according  to  the 
maxim  ^  quando  lex  in  personam  dirigitur,  respiciendum  est  ad 
1^68  illius  civitatis,  quse  personam  habet  subjectam/  ^ 

65.  In  the  next  place,  another  rule  directly  connected  with  the 
fonner,  is,  that  the  personal  capacity  or  incapacity  attached  to  a 
party  by  the  law  of  the  place  of  his  domicil,  is  deemed  to  exist  in 
every  other  country  (qualitas  personam,  sicut  umbra  sequitur),  so 
long  as  his  domicil  remains  unchanged,  even  in  relation  to  trans- 
itions in  any  foreign  country  where  they  might  otherwise  be 
obligatory.*    Thus,  a  minor,  a  married  woman,  a  prodigal,  or  a 

^  1  Boullenois,  Prin.  Gr^n.  6;  1  Froland,  M^m.  des  Statute,  c.  7,  p.  158. 
*  1  Hertii,  Opera,  de  CoUis.  Leg.  s.  4,  art.  8,  p.  123,  ed.  1737;  Id.  p.  175, 

ei  1716.    The  learned  reader  is  referred  for  proofs  to  Huberus,  de  Conflict. 

Leg:  lib.  1,  tit.  3,  s.  12, 13,  15;  1  Boullenois,  Prin.  Gdn.  10,  12.  16,  17;  Id. 
obi.  8,  tit.  1,  c.  3,  p.  145,  &c.;  2  Boullenois,  obs.  32,  tit.  2,  c.  1,  p.  1-53; 
Bodenburg,  de  Divers.  Statut.  c.  3;  2  BouU.  Appx.  p.  7;  Id.  tit.  2,  c.  1;  2 
BooU.  Appx.  p.  10;  P.  Voet,  de  Statut,  s.  4,  c.  2;  Id.  c.  3,  p.  128,  143,  ed. 
1«1;  1  Hertu  Opera,  de  Collis.  Leg.  s.  4,  8,  p.  123,  ed.  1737;  Id.  p.  175,  ed. 
1716;  Frolaod  Mdm.  des  Statuts,  pt.  1,  c.  5,  7;  Id.  pt  2,  c.  33;  Bouhier, 
>OQt  de  Bourg.  c.  22-24. 

*  *  Ergo  conditio  personse  a  causa  domicilii  tota  regitur.     Nam  ut  consen- 
UDi  doctores,  idem  sunt  forum  sortiri  et  statutis  subjici;  et  unusquisque  talis 
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spendthrift,  a  person  non  compos  mentis,  or  any  other  person  who 
is  deemed  incapable  of  transacting  business  (sui  juris)  in  the  pkce 
of  his  or  her  domicil,  will  be  deemed  incapable  everywhere,  not 
only  as  to  transactions  in  the  place  of  his  or  her  domidl,  bat 
as  to  transactions  in  every  other  place.^ 

66.  Thus,  according  to  this  rule,  if  an  American  citizen  domi- 
ciled in  an  American  state,  as,  for  instance,  in  Massachosetts, 
where  he  would  be  of  age  at  twenty-one  years,  should  order  a 
purchase  of  goods  to  be  made  for  him  in  a  foreign  country  when 
lie  would  not  be  of  age  until  twenty-five  years  old,  the  contncft 
will  nevertheless  be  obligatory  upon  him.'     On  the  other  baiid,s 
person  domiciled  in  such  foreign  country  of  twenty-one  yean  d 
age  only,  who  should  order  a  like  purchase  to  be  made  of  goods 
in  Massachusetts,  will  not  be  bound  by  his  contract ;  for  he  wiH 
be  deemed  a  minor  and  incapable  of  making  such  a  contract** 
The  same  rule  will  govern  in  relation  to  the  disposition  of  per- 
sonal or  movable  property  by  any  person  who  is  a  minor  or  a  major 
in  the  place  of  his  domicil ;  for  it  will  be  valid  or  not,  acoordiDS 


esse  prsesumitur,  qualis  est  dispositio  statuti  sus  patriae.  Proinde,  ut 
uxor  in  potestate  sit  mariti  necne,  qua  setate  minor  contrahere  poasit,  et  e)«>*" 
modi  respicere  oportet  ad  legem  cuj usque  domicilii.'  Burgundus,  Tract.  ^ 
n.  6;  1  Boullenois,  obs.  4,  p.  53.  *  C'est  ainsi,'  says  BouUenois,  *qiielitB»»' 
joritd  et  la  minorite  du  domicile  oht  lieu  partout,  mdme  pour  les  bienB  ritiBieV 
ailleurs.'  1  Boullenois,  Prin.  Gen.  art.  6;  Id.  obs.  10,  12,  and  46.  'Crfo^ 
qui  est  majeur,'  says  Froland,  *  suivant  la  coutume  oil  il  a  pris  naisBanee  ^ 
sous  laquelle  il  rdside,  est  majeur  partout,  et  peut  comme  tel,  aligner,  hfV^^ 
thequer,  vendre  ses  biens,  sans  cousiddrer  si,  suivant  la  loi  de  leur  sitiiatioo*  ** 
seroit  mineur.'  1  Froland,  Mem.  des  Statuts,  c.  7,  p.  156.  Rodenbuig  hol<i* 
the  same  doctrine.     Rodenburg,  de  Divers.  Stat.  tit.  2,  c.  1.     So  D'Ai^geatrtf = 

*  Quotiescunque  de  habilitate  aut  de  inhabilitate  personarum  quaermtur,  toti00 
domicilii  leges  et  statuta  spectanda/  D'Argentrd,  de  Briton.  Leg.  des  Don*' 
tions,  art.  218,.  gloss.  7,  n.  48,  49.     1  Livermore,  Diss.  34.     So  John  Viofl^- 

*  Potius  domicilii  leges  observandas  existimem ;  quoties  in  qusestione,  an  q*^ 
minor  vel  majorennis,  sit,  obtinuit,  id  dijudicandum  esse  ex  lege  domidliit'"^ 
ut  in  loco  domicilii  minorennis,  ubique  terrarum  pro  tali  habendua  sit,  eteo*^ 
tra.*    J.  Voet,  ad  Pand,  4,  1,  29.     See  also,  Foelix,  Conflit  des  Lois,  Bet* 
fitrang.  et  Fran.  torn.  7,  1840,  p.  200-216. 

1  1  Boullenois,  Prin.  Gen.  10,  19,  et  obs.  4,  12,  16,  p.  5;  1  Froland,  SMfc 
des  Stat.  c.  7,  p.  155,  150;  Rodenburg,  de  Divers.  Stat.  tit.  2,  c  1;  2  BoaDl> 
nois,  Appx.  p.  10. 

^  By  the  law  of  some  commercial  countries,  the  age  of  twenty-five  yemli 
that  of  majority.  This  was  the  old  law  of  France;  but  the  modem  code  bn 
changed  the  age  of  majority  to  twenty-one,  except  as  to  marriage  withoattiM 
consent  of  parents.  Code  Civil  of  France,  art.  488;  Id.  art.  148.  SeeaklH 
Rodenburg,  de  Statut.  tit.  2,  c.  1 ;  2  Boullenois,  Appx.  10. 

■  Huberus,  de  Conflictu  Legum,  lib.  1,  tit.  3,  s.  12. 


I 


CAPACnr  OF  PEHaONS. 


87 


I  tlie  Uir  of  the  place  of  his  domicil,  wherever  such  property 
uy  he  ^ttuU«J  There  are  exceptioiis  also  made  to  this  rule  ; 
Kit  thi&f  iUuid  upoD  peculiar  grounds,  as  expounded  by  foreign 


(i6  a*  The  like  role  will  apply  to  the  capacity  and  incapacity 
if  anrried  women.  If  by  the  law  of  the  place  of  the  domicil  of 
h§  huabaod  a  married  woman  has  a  capacity  to  sue,  or  to  make  a 
or  to  ratify  an  act,  her  acts  so  done  will  be  held  valid 
iftnrwbere*  On  the  contrary,  if  she  is  deprived  of  such  capacity 
by  the  law  of  the  domicil  of  her  husband,  that  incapacity  exists 
iirdaiioo  lo  all  the  like  acts  and  contracts,  even  when  done  in 
a  tamgn  ccHiBtrj\  or  with  reference  to  property  in  a  foreign 

ST,  The  ground  upon  which  this  rule  has  been  generally 
bpldd  by  many  eminent  Continental  jurists  doubtless  is  that 
Hgywicd  by  Rodenljurg,  namely,  the  extreme  inconvenience 
which  woald  otherwise  result  to  all  nations  from  a  perpetual  flue- 
state,  and  condition  upon  every  accidental 
lie  person,  or  of  his  movable  property.^  The 
Ingoage  of  Ko<let)burg  is :  '  Quid  igitur  rei  in  causa  est,  quod 
fcottaalia  slatuta  terrttorium  egrediantur?  Unicum  hoc  ipsa  rei 
Hiini  ae  fiece«»ita4»  invexit^  ut,  cum  de  j^tatu  ac  conditione  homi* 
wm  qitnuitur*  uoi  golummodo  judici,  et  quidem  domicilii,  univer- 
U  to  tlla  jtia  iit  attributum :  cum  enim  ab  uno  certoque  loco 
•litiiBi  tkomiuia  legem  accipere  necesse  esset,  quod  absurd um,  ea* 
mqiii  remm  tsaiuraliter  inter  se  pugna  foret«  ut  in  quot  loca  quis 
liiieiaiia,  ant  navigaus  delatus  fuerit,  totidem  ille  statum  mutaret 
lil  eoaditiiitiaiii ;  ut  uno  eodemque  tempore  hie  sui  juris,  illic 
limi  (blxtnta  Wi;  uxor  simul  in  potestate  viri,  et  extra  eandem 
•il;  alio  loca  babeator  quiH  prodigus,  alio  frugi ;  ac  pra^terea  quod 
ecrto  kNH>  oon  affigeretun  cum  res  soli  loco  iixt^  citra,  iri- 
tiin  ejoadem  legibos  subjaceant^  summa  providentia  consti- 
ut  a  loco  domicilit,  cui  quis  larem  fovendo  se  subdiderit, 
ae  eonditionera  induat:  illis  lej^slatoribus,  pro  soli  sui 
opCime  oionium  eompertum  habentibus,  qua  judicii  maturi- 


*  1  FMaod,  doi  i?Ul,  M^w  c,  7,  p.  167,  158;  1  BouUenois,  Princ,  G^n. 
I  H]  R  ite.  4,  12;  Bodetiburg,  d^  DiTm.  Stat.  tit.  2,  c.  1;  2  BouUenois, 

%^  p.  la 

■  Gcmisr  w,  IVydm,  la  U.  177. 

'  Uittbciiiit  ik  Direni.  SUt.  Ut.  1,  c.  ),  n.  4;  2  Boullenoia,  Appx.  p.  S. 
h$tkni  IkmHuiois,  obs.  4,  p.  4ti.  49. 
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tate  polleant  subditi,  ut  possint  constituere,  qui  eortun,  ac  quando 
ad  sua  tuenda  negotia  iudigeaut  auctoritate.    Hsec  igitur  persooa- 
rum  qualitas  ac  conditio,  ubi  venerit  applicanda  ad  res  aut  actiu 
alterius  territorii,  jam  iudirecte,  ac  per  consequendam  Tis  illiu;s 
personalis   statuti   extra  statuentis,  pertinget  locum:    cum  et 
alias  non  insolitum  sit  multa  indirecte  permitti  et  per  conse- 
quentiam,  quse  directe   et  expressim  non   valerent.     Nee  est, 
quod  quemquam   turbet,   quod   et  ilia  statuta  extra  tenitorii 
limites  diximus  excurrere,  quibus  nominatim  status   hominum 
in  universum  non  discutitur,  quae  in  incertos  personales  actus 
a  persona  exercendos,  prohibendo  eos  aut  permittendo,  concepta 
sunt.'  ^ 

68.  French  Law. — The  modem  law  of  France,  as  it  is  laid  down 
by  Pardessus,  is  to  the  same  effect*    *  No  act,  whatsoever  maybe 
its  nature,'  says  he,  *  can  be  stipulated,  except  by  persons  capaUo 
of  binding  themselves ;  and  the  general  consent  of  civilized  nar- 
tions  has  allowed  that  whatever  concerns  the  capacity  of  a  persox^ 
should  be  regulated  by  the  laws  of  the  country  to  which  he  bo- 
longs.     A  person  declared  incapable  by  the  law  of  the  country  o' 
which  he  is  a  subject  cannot  be  relieved  of  that  incapacity,  except 
by  the  law  of  that  country,  as  well  in  regard  to  the  acts  which  i^ 
permits  him  to  do,  as  to  the  conditions  which  it  prescribes  in  doiii£ 
them.     Thus,  French  minors,  incapable  of  binding  themselves  \>y 
engagements  of  commerce,  unless  they  are  emancipated  or  autho- 
rized, cannot  bind  themselves  in  commercial  transactions  in    * 
foreign  country,  even  when  the  law  of  that  country  does  not 
require  the  like  conditions.     So  French  married  women  who  ax^ 
not  public  traders  are  not  deemed  to  have  contracted  valid  exi' 
gagements,  even  in  commerce,  unless  they  should  be  authorised 
by  their  husbands.    Their  personal  incapacity  follows  them  every- 
where.    For  the  same  reason,  the  French  tribunals  will  not  con- 
sider as  valid  any  commercial  engagements  entered  into  in  Fraii<^ 
by  minors,  or  persons  of  either  sex,  who,  by  the  law  of  their  ovft^ 
country,  are  rendered  incapable,  even  though  the  law  to  whict 
they  are  subject  should  require  other  conditions  than  those  pre^ 
scribed  by  the  law  of  France.     For  it  is  the  interest  of  one  go- 
vernment to  respect  in  favor  of  the  subject  of  another  government, 

^  2  BouUenois,  Appx.  p.  8 ;   Foelix,  Conflit  des  Lob,  Revue  Etrang.  ^ 
Fran.  torn.  7,  1840,  p.  200-216. 

*  Pardessus,  de  Droit  Commercial,  vol.  5,  art.  1482,  p.  248. 
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when  he  is  cited  before  its  tribunals,  the  laws  upon  the  faith  of 
which  that  foreigner  has  contracted,  and  not  to  tolerate  him  in 
withdrawing  himself,  by  a  mere  change  of  jurisdiction,  from  the 
laws  which  regulate  his  capacity,  and  to  which  he  is  bound  by  his 
allegiance,  wherever  he  may  inhabit.     Without  this,  the  govern- 
ment would  expose  its  own  subject  to  be  treated  with  a  like  injus- 
tice by  what  is  denominated  the  right  of  retaliation  or  reprisals.^ 
So  also  a   foreigner,  born  under  a  legislation  which  does  not 
require  certain  formalities  like  those  of  France,  by  which  a  minor, 
or  other  person  of  either  sex,  may  be  authorized  to  engage  in 
commerce,  cannot  avail  himself  of  our  laws  to  escape  from  his 
engagement.     One  has  no  right  to  invoke  for  the  same  object  two 
different  legislations ;  the  law  which  regulates  the  capacity  of  the 
foreigner,  regulates  it  ever}' where.     It  would  be  unjust  that  he 
siiould  derive  from  our  legislation,  to  which  he  is  not  subjected, 
*a  advantage  which  is  not  granted  to  him  by  his  own  proper 
legislation.'     Yet  Pardessus  is  compelled  to  admit  that  there  may 
ke  exceptions  to  the  doctrine.     Thus,  for  example,  he  says,  that 
certain  particular  prohibitions,  such  as  the  prohibition  of  persons 
^ho  are  nobles,  or  possessing  a  certain  dignity,  to  sign  bills  of 
exchange  or  other  engagements,  which  carry  with  them  a  right 
^    arrest  the  body,  ought  not  to  govern  transactions  of   that 
^rt  in  foreign  countries.     However  the  modern  Civil  Code  of 
France*  lays  down  the  general  rule  in  the  broadest  terms,  and 
declares  that  the  laws  concerning  the  state  and  capacity  of  persons 
govern  Frenchmen  even  if  resident  in  a  foreign  country :  *  Les 
loix  concernant  T^tat  et  la  capacity  des  personnes  regissent  les 
Francois  mSme  rdsidant  en  pais  Stranger.'  ^ 

69.  In  the  third  place  another  rule  is,  that  upon  a  change  of 
doinicil  the  capacity  or  incapacity  of  the  person  is  regulated  by 
the  law  of  the  new  domicil.*  Pothier  lays  down  this  rule,  as  we 
have  seen,  in  emphatic  terms.  '  The  change  of  domicil,'  says 
"®i  *  delivers  persons  from  the  empire  of  the  laws  of  the  place  of 
^®  domicil  they  have  quitted,  and  subjects  them  to  those  of  the 
^^  domicil  they  have  acquired.'     *  Le  changement  de  domicile 

.   '  5  Pardessus,  pt.  6,  tit.  7,  c.  2,  s.  1,  art.  1482;  Henry  on  Foreign  Law, 
^^  P-  221,  222.    See  Cochin,  (Euvres,  torn.  1,  p.  154,  4to  ed. 
^   X^ardessus,  de  Droit  Commercial,  vol.  5,  art.  1483,  p.  250;  post,  s.  74. 
Code  Civil  of  France,  art.  3 ;  ante,  s.  54. 
^        Consult  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  3,  s.  3,  p.  102,  103;  Id.  pt.  1, 
>  J>.  11S-12S,  where  the  principal  authorities  are  collected. 
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d^livre  les  personnes  de  Tempire  des  lois  du  liea  du  domicQe 
qu'elles  quittent,  et  les  assujettit  k  celles  du  lieu  du  nouveau  domi- 
cile qu'elles  acquierent.'^     Burgundus  adopts  the  same  ruler 
^Consequenter  dicemus,  si  mutaverit  domicilium  persona,  noTm 
domicilii    couditionem    induere.'*     So    Rodenburg:    *  Personam 
enim  status  et  conditio  cum  tota  regatur  a  legibus  loci,  coi  iU^ 
sese  per  domicilium  subdiderit,  utique  mutato  domicilio  mutai — 
et  necesse  est  persouse  conditiouera.'.^    Froland  indeed,  as  w^ 
have   already  seen,  mentions  a  different  doctrine,  in  which  t^ 
some  extent  he  is  followed  by  Bouhier  and  others.*     The  doctrine   _ 
however  which  is  most  generally  approved  is  that  which  has  becK" 
maintained  by  Pothier,  although  it  is  contradicted  by  the  modern 
Code  of  France.* 

70.  Having  stated  these  rules  it  may  be  proper  to  notice 
distinction  which  in  many  cases  may  have  a  material  operatioK3 
So  far  as  respects  the  capacity  or  incapacity  of  the  person,  the  la^^r 
of  the  new  domicil  would  probably  prevail  in  the  tribunals  of  t\i€ 
country  of  that  domicil  as  to  all  rights,  contracts,  and  acts,  done 
or  litigated  there.     The  same  law  would  probably  have  a  lika 
recognition  in  every  other  country,  except  that  of  the  original  or 
native  domicil.     The  principal  difficulty  which  would  arise  would 
be,  how  far  any  rights,  contracts,  and  acts  would  be  recognized  by 
the  latter  where  they  were  dependent  upon  the  law  of  the  new 
domicil,  which  should  be  in  conflict  with  its  own  law  on  the  same 
subject.     It  is  precisely  under  circumstances  of  this  sort  that  the 
third  axiom  of  Huberus  may  be  presumed  to  have  a  material  in- 
fluence, namely,  that  a  nation  is  not  under  any  obligation  to  recog- 
nize rights,  contracts,  or  acts,  which  are  to  its  own  prejudice,  or 
in  opposition  to  its  own  settled  policy.^ 

1  Pothier,  Coutum.  d'Orldans,  c.  1,  art.  1,  n.  13;  ante,  8.  51. 
^  1  BoullcQois,  obs.  4,  p.  53;  ante,  s.  51  a,  56;  Burgundus,  Tract.  2,  n.  7, 
p.  61. 

*  Rodenburg,  de  Divers.  Stat.  tit.  2,  p.  2,  c.  1,  n.  3;  2  Boullenoia,  Appx. 
p.  56;  2  Boullenois,  c.  1,  and  obs.  32;  ante,  s.  51  a. 

*  1  Froland,  Mdm.  c.  7,  s.  13-15,  p.  171,  172;  Id.  c.  33,  8.  4-7,  p.  1575- 
1582;  ante,  s.  55  a;  Bouhier,  Coutum.  de  Bourg.  c.  22,  s.  17-20,  31,  p.  419- 
421.  See  also,  Henry  on  Foreign  Law,  Appendix  A,  p.  196.  See  2  Boulle- 
nois, p.  1-53;  Merlin:  Repertoire,  Majorite,  s.  5;  Autorisatiou  Maritale,  8. 10; 
Effet  Retroactif,  s.  2,  art.  5;  ante,  s.  55,  55  a,  50. 

*  Code  Civil  of  France,  art.  3.  See  also  Cochin,  (Euvres,  torn.  1,  p.  154, 
4to  ed. ;  ante,  s.  51  a,  68. 

*  See,  on  this  subject,  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  4,  p.  129-134. 
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71.  Boullenois  was  sensible  of  this  distinction,  as  we  have 
already  seen,^  and  says :  *  On  this  point  it  is  necessary  to  dis- 
tinguish from  others  the  states  and  conditions  of  persons  which 
arise  from  laws  (qui  sent  des  droits)  founded  upon  public  reasons, 
admitted  among  all  nations,  and  which  have  a  foundation  or  cause 
absolutely  foreign  from  the  domicil;  so  that  the  domicil,  from 
the  moment  a  man  is  affected  with  these  states  or  conditions, 
not  influencing  it  in  any  manner,  the  new  domicil  ought  not  to 
influence  it,  but  merely  the  public  reasons,  superior  to  those  of 
the  domicil,  to  which  all  nations  pay  respect.     Such  are  inter- 
diction or  incapacity  from  insanity  or  from  prodigality,  emancipa- 
tion from  the  paternal  power  by  royal  authority,  legitimacy  of 
birth,  nobility,  infamy,  &c.    These  states  do  not  change  with  the 
change  of  domicil ;  and  of  these  it  is  properly  said  that,  having 
at  first  fixed  the  condition  of  the  person,  the  change  of  domicil 
does  not  put  an  end  to  them.'^    And  he  adds:  '  But  there  are 
states  and  conditions  more  subordinate,  and  which  in  truth  arise 
from  public  laws  (qui  sont  k  la  v^rit^,  des  droits  publics),  but 
*re  for  one  nation  only,  or  for  some  provinces  of  the  same  nation. 
Such  are  the  state  of  community  or  non-community  (of  property) 
aniong  married  persons  (conjoints)  ;  the  state  of  the  husband  as 
^his  marital  power;  the  state  of  the  father  as  to  the  rights  of 
property  from  the  paternal  power ;  and  these  subordinate  states 
*^  almost  infinitely  various.'  ^    In  regard  to  these  latter  states, 
^®  a.dmits  the  embarrassment  of  laying  down  any  general  rules 
*^  ^o  the  effect  of  a  change  of  domicil.*     And  he  concludes  his 
feoi-^fjjg  jjy  gaying:  'In  the  occurrence  of  so  great  a  number  of 
^^«a   (having  enumerated  several),  which  have  so  different  an 
®n^ot,  what  ought  one  to  do  in  the  decision  of  the  questions 
^'^icih  may  be  presented  by  them  ?     For  myself  I  do  not  see  any 
otrx^j.  means  than  these.' ^    He  then  proceeds  to  lay  down  these 
rul^g.  ^j^  First,  to  follow  the  general  principles,  which  declare 
^•t  the  person  should  be  affected  by  the  state  and  condition 
^^ich  his  domicil  gives  him.      (2)  Secondly,  not  to  derogate 
,^^ia  these  principles,  except  when  the  spirit  of  justice  and  neces- 
*^^3^  of  not  injuring  the  rights  of  parties  requires  that  it  should 
"^   tieparted  from.     (3)  Thirdly,  not  to  impair  these  principles, 

^  Ante,  8.  57;  2  Boullenois,  obs.  82,  p.  10,  11,  13,  19. 

'  2  Boullenois,  obs.  32,  p.  10,  11,  19. 

•  Id.  p.  11.  *  Ibid.  »  Id.  p.  12. 
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when  otherwise  the  law  furnishes  the  means  of  remedying  any 
wrong  which  the  change  of  domicil  might  cause.^  Or,  in  other 
words,  he  affirms :  first,  that  the  law  of  the  domicil  ought  gene- 
rally  to  be  followed  as  to  the  state  and  condition  of  the  persons; 
secondly,  that  it  ought  not  to  be  derogated  from,  except  so  far  as 
the  spirit  of  justice,  and  the  necessity  of  not  injuring  the  rights 
of  parties,  require  a  departure ;  thirdly,  that  the  general  rule 
ought  not  to  be  impaired,  when  the  law  will  otherwise  furnish 
means  to  remedy  any  injury  which  the  change  of  domicil  may 
occasion.^  He  goes  on  to  declare  what  he  supposes  to  be  per- 
fectly consistent  with  this  doctrine,  that  when  a  person  in  the 
domicil  of  his  birth  (domicilium  originis)  has  arrived  at  the  age 
of  majority,  and  he  afterwards  removes  to  another  place,  where, 
at  the  same  years  he  would  still  be  a  minor,  the  law  of  the  domi- 
cil of  his  birth  ought  to  prevail.^  For  instance,  if  a  person  who 
by  the  law  of  the  domicil  of  his  birth  is  of  age  at  twenty  removes 
to  another  place  after  that  age,  where  the  minority  extends  to 
twenty-five  years,  he  does  not  lose  his  majority,  and  become  a 
minor,  in  his  new  domicil.^  And  on  the  other  hand,  if  the  same 
person  is  a  minor  by  the  law  of  the  place  of  his  birth,  and  not 
so  by  that  of  his  new  domicil,  his  state  of  minority  continues  not- 
withstanding his  removal.^  He  deduces  the  former  from  the 
injustice  which  he  supposes  would  follow  from  reducing  a  per- 
son of  majority  in  the  domicil  of  his  birth  to  a  state  of  minority 
upon  a  change  of  domicil,  so  that  thereby  he  is  not  of  an  age 
sufficiently  mature  to  contract,  or  to  sell,  or  to  alienate  property. 
The  latter  he  seems  to  ground  upon  a  like  inconvenience  of  al- 
lowing a  man  thus  to  escape  from  the  disabilities  of  a  minority 
in  the  place  of  his  birth  by  a  mere  change  of  domicil.®  This 
however  is  but  changing  the  postures  of  the  case.  For  BouUe- 
nois  himself  does  not  hesitate  to  declare  the  general  principle  to 
be  incontestable  that  the  law  of  the  actual  domicil  decides  the 
state  and  condition  of  the  person  ;  so  that  a  person  by  changing 
his  domicil  changes  at  the  same  time  his  condition.^  And  be  is 
compelled  to  admit  that  while  he  has  Froland  and  Maillaud  in 
support  of  his  opinion,  Lauterback  and  Burgundus  and  Roden- 
burg  are  against   him.^     Perhaps  a  better   illustration   of   the 

1  Id.  p.  12,  13.  «  2  Boullenois,  obs.  32,  p.  11-13, 19;  ante,  8.  67. 

»  Id.  p.  12.  *  Id.  p.  12,  19,  20.  *  Id.  •  Id. 

T  2  Boullenois,  obs.  32,  p.  13  ;  ante,  8.  57.  •  Id.  p.  19,  20. 
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ic  difficulties  of  laying  down  any  general  rules  for  all 
oould  not  well  be  imagined ;  for  BouUenois  binigelf, 
m  wt  bave  »cen,  holds  laws  respecting  the  majority  and 
BtDortty  of  age  to  be  laws  affecting  the  state  and  conditioQ  of 
and,  as  such,  governed  by  the  law  of  the  domidl ;  and 
,  in  llib  inataticet  he  rejects  the  natural  inference  from  this 
loctriiK'.' 

72,  The  reason  given  by  those  civilians  who  hold  the  opinion 
that  tibe  law  of  the  domieil  of  birth  ought  in  all  causes  to  prevail 
inrer  tba  law  of  the  place  of  the  actual  domieil  in  fixing  the  age 
d  majority*  and  that  it  remains  unalterable  by  any  change  of 
domictl,  in,  that  each  state  or  nation  i&  presumed  to  be  the  best 
flifibk  of  judging  from  the  physical  circumstances  of  climate  or 
vtbenrtse,  when  the  faculties  of  its  citizens  are  morally  or  civilly 
prrffct,  for  the  purposes  of  society.  And  with  respect  to  cases 
of  lunacy,  idiocy,  and  prodigality,  it  is  supported  by  them  upon 
lit  gFDrral  argument  from  inconvenience,  and  the  great  confu- 
Ml  iiid  miacbief  which  would  arise  from  the  s«imo  person  being 
IMiidered  m  capable  to  contract  in  one  phtce,  and  incapable  in 
mtlier;  so  that  he  might  change  his  civil  character  and  capacity 
•iA  tvafy  obango  of  his  domieiK'  There  may  perhnps  be  a 
rtid  ground  of  argument  in  favor  of  giving  a  universal  opera- 
Kioii  b  all  cither  countries  to  certain  classes  of  pei^onal  incapa- 
Qtei created  by  the  law  of  the  domieil  of  the  party;  but  it  will 
bt  diSeiili  to  maintain  that  the  same  reasoning  does  or  can 
■pply  with  aqnal  force  in  favor  of  all  personal  ineapacitiesi 
or  thit  the  law  of  the  domieil  of  birth  ought  to  prevail  over 
At  law  of  the  actual  domieil.  And  even  in  relation  to  those 
pliinfial  incapacities  which  are  supposed  most  easily  to  admit 
<*'  •  general  application,  it  is  by  no  means  so  clear  that  the 
i^liiaienl  from  inoonTenience  is  not  equally  strong  on  the  other 

TiL  The  troth  however  seems  to  be  that  there  are,  properly 
qivking,  no  onirersal  rules  by  which  nations  are  or  ought  to 
fci  ttoffalty  or  polilically  bound  to  each  other  on  this  subject, 
Wi  natiim  may  well  adopt  for  itself  such  modifications  of  the 


1 1  BoallniolA.  PHoa.  G^n.  8, 10.  lU  17. 18;  Id.  obs.  4,  p.  51,  52. 
>  Umiff  on  Fowlgii  Uw,  p.  6*  <J ;  Rodonbarg,  tit.  1.  c.  3,  a.  4;  2  Boullcnoi%. 
iMfa.  ^,  a. 
^  ^a  1  Bitrget  CoL  k  For.  Law,  pt  1,  e*  4p  p.  121^134. 
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general  doctrine  as  it  deems  most  convenient,  and  most  in  har 
mony  with  its  own  institutions  and  interests  and  policy.  It  maj 
suffer  the  same  rule  as  to  the  capacity,  state,  and  condition  o 
foreigners  to  prevail  within  its  own  tenitory,  as  does  prevail  ii 
the  place  of  their  own  native  or  acquiied  domicil;  and  it  ma^ 
at  the  same  time  refuse  to  allow  any  other  rule  than  its  own  lav 
to  prevail  within  its  own  territory  in  respect  to  the  capacity,  state 
and  condition  of  its  own  subjects,  wherever  they  may  reside,  a 
home  or  abroad.  It  may  adopt  a  more  limited  doctrine,  and  re 
cognize  the  law  of  the  domicil  both  as  to  foreigners  and  as  to  it 
own  subjects,  in  respect  to  transactions  and  property  in  that  domi 
cil,  whether  native  or  acquired,  and  at  the  same  time  exclad 
any  operation  except  of  its  own  law,  as  to  the  transactions  an( 
property  either  of  foreigners  or  of  its  own  subjects  within  its  owi 
territory.  It  may  adopt  the  more  general  doctrine,  and  allow  th 
rule  of  the  actual  domicil,  as  to  capacity,  state,  and  condition,  t 
prevail  under  every  variety  of  change  of  domicil ;  or,  on  th 
other  hand,  it  may  adhere  to  the  stricter  doctrine  that  the  domici 
of  birth  shall  exclusively  furnish  the  rule  to  govern  in  all  sue! 
matters.  But  whatever  rules  it  may  adopt,  or  whatever  it  maj 
repudiate,  will  be  alike  the  dictate  of  its  own  policy  and  sense  o 
justice ;  and  whatever  it  may  allow  or  withhold  will  always  \h 
measured  by  its  own  opinion  of  the  public  convenience  and  benefit 
or  of  the  public  prejudice  and  injury  resulting  therefrom.  Pro 
bably  the  law  of  the  actual  domicil  (domicilium  habitationis)  wil 
be  found  in  most  cases  to  furnish  the  most  safe,  convenient,  an( 
least  prejudicial  rule,  at  least  in  regard  to  transactions  and  pro 
perty  out  of  the  country  of  the  birth  of  the  party  (domiciliun 
originis).^  As  to  transactions  and  property  within  the  countr 
of  his  birth,  the  policy  of  most  nations  will  naturally  inclin 
them  to  hold  their  own  laws  conclusive  over  their  own  sub 
jects,  wherever  they  may  be  domiciled,  so  far  as  regards  thei 
minority  and  majority,  and  their  other  capacity  or  incapacity  t 
do  acts. 

74.  Illustrations  may  be  easily  found  to  confirm  these  re 
marks  in  the  actual  jurisprudence  of  many  countries.  Thus,  a 
we  have  seen,^  Pardessus,  while  he  contends  that  the  law  o 
France  as  to  personal  capacity  and  incapacity  generally,  ought  U 

1  See  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  4,  p.  129-134. 
s  Ante,  s.  68. 
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rench  Bnbjects,  wherever  they  reside,  abroad  or  at 

,OTe  time  iidmiti*  that  it  ought  not  to  govern  in  re- 

tetkm  to  oertain  particular  disabilities.     Thus  he  thinks  that  the 

l&wof  Fraoce,  which  forbids  nobles  or  persons  of  official  dignity 

to^gn  bilbi  of  exchange  or  other  engiigeraents,  by  which  the  bo- 

dittof  the  partie§  are  liable  to  an  arrest  for  a  breach  of  the  contract, 

ota^ht  not  to  extend  to  the  like  acts  of  the  same  persons  done  in 

otker  coantTies.^     For  although  it  may  be  urged  that  it  is  a  per* 

MMu]  law,  which  follows  the  person  everj'where,  as  in  the  case  of 

m  miDor,  or  of  a  married  woman  under  the  marital  power»  and 

every  {icrson  ls  bound  to  know  the  state  and  condition  of  the 

penoti  with  whom  be  contracts,  yet  he  contends  that  the  rule 

oofhl  aot  to  be  applied  except  to  the  universal  state  of  the  per- 

Mitiiich  n»  that  of  a  minor  or  a  major,  or  of  a  woman  subject  to, 

v&w  frtini,  the  marital  power.     For,  he  adds,  all  nations  agreed 

ioiiiiig  the  capacity  to  contract  to  a  certain  age,  and  in  placing 

in  dependence  upon  their  husbaTjds,^    Every  one  will  at 

peroeire  how  exceedingly  loose  the  distinction  is  for  which 

PiideMui  caiitend:s,   and  how  unsatisfactory  his  I'eanoning  by 

ion  is  attempted  to  be  maintained.     The  objec- 

^v-iiing  is,  that^  if  well  founded,  the  argument  from 

would  carry  it  much  further ;  and  pei^ons  dealing 

ly  require  proof  of  their  majority,  or  of  their  special 

iM  t  imtract  if  they  are  minors,  or  whetiier  they  are  mar- 

:    '.■  ^ .    i.a  ;  and  in  both  cases  may  guard  againnt  false  statements 

^  requirii.L  ^  u:  u^ranty.     On  the  contrary,  these  special  proliibi- 

iMm^oii  account  of  a  certain  quality  or  dignity,  are  more  arbitrary. 

Tkqr  a»  founded  less  in  general  public  utility,  and  ought  not, 

tbftfare;,  lo  be  invoked  in  aid  of  the  party.    At  least,  the  excep- 

!!••  ought  not  to  be  admitted,  except  between  sulyects  of  the 

«•■#  Itate^  or  unless  the  incapacity  of  the  pei-son^  and  the  nullity 

if  tU  obligmtion  by  the  law,  were  known  at  the  time  of  the  con- 

toiel  by  %ht  oilier  party .• 

75.  Hulm  in  Louinan^. —  Now  it  so  happens  that  what  Par- 
tem (tod  many  other  jurit^ts  are  certainly  of  the  siime  opinion) 
99pftmtd  to  be  Yery  clear  doctrine,  has  been  dire'ctly  overturned, 
ni  tlm  contimry  doctrine  has  been  held  by  the  Supreme  Court  of 


>  Pkplfiii,  de  Drott  Comtnercial,  vol.  5,  art.  1483,  r<  250. 
*  PhtiiiMin^  tvLB^  pL  0,  tit.  7,  c.  2,  t.  1,  art.   1483,  p.  250;  Henry  on 
fmk^  Urn.  Appx.  2XL  >  Ibid. 
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Louisiana.      That  court,  in  a  very  learned  opinion,  have  said: 
*  The  writers  on  this  subject,  with  scarcely  an  exception,  agree 
that  the  laws  or  statutes  which  regulate  minority  and  majoritj, 
and  those  which  fix  the  state  or  condition  of  man,  are  personal 
statutes,  and  follow  and  govern  him  in  every  country.      Now, 
supposing  the  case  of  our  law  fixing  the  age  of  majority  at  twen- 
ty-five, and  the  country  in  which  a  man  was  bom  and  lived 
previous  to  his  coming  here,  placing  it  at  twenty-one,  no  objec- 
tion could  perhaps  be  made  to  the  rule  just  stated.     And  it  may 
be,  and,  we  believe,  would  be  true  that  a  contract,  made  here  at 
any  time  between  the  two  periods  already  mentioned,  would  bind 
him.     But,  reverse  the  facts  of  this  case  ;  and  suppose,  as  is  the 
truth,  that  our  law  placed  the  age  of  majority  at  twenty-one  » 
that  twenty-five  was  the  period  at  which  a  man  ceased  to  be  3 
minor  in  the  country  where  he  resided  ;  and  that,  at  the  age  oi 
twenty-four,  he  came  into  this  state,  and  entered  into  contracts  ; 
would  it  be  permitted  that  he  should  in  our  courts,  and  to  tb^ 
demand  of  one  of  our  citizens,  plead,  as  to  protection  against  his 
engagements,  the  laws  of  a  foreign  country,  of  which  the  people 
of  Louisiana  had  no  knowledge  ?     And  would  we  tell  them  th3t 
ignorance  of  foreign  laws  in  relation  to  a  contract  made  here  was 
to  prevent  him  from  enforcing  it,  though  the  agreement  was  bind- 
ing by  those  of  their  own  state  ?      Most  assuredly  we  would 
not/1 

76.  The  case  first  put  seems  founded  upon  a  principle  en- 
tirely repugnant  to  that  upon  which  the  second  rests.  In  tli« 
former  case,  the  law  of  the  place  of  the  domicil  of  the  party  ^ 
allowed  to  prevail,  in  respect  to  a  contract  made  in  another  cotis- 
try  ;  in  the  latter  case,  the  law  of  the  place  where  the  contrfiUJt 
vi  made,  is  allowed  to  govern,  without  any  reference  whatsoev^ 

»  Saul  V.  His  Creditors,  5  Mart.  N.S.  (La.)  596-598.     The  opinion  of  !*• 
Cffurt  was  delivered  by  Mr.  Justice  Porter.     See  also  Andrews  v.  His  CredSr 
i/jm,  11  La.  4G4,  476.     A  like  doctrine  was  held  by  the  same  court  in  anotb^ 
ca^e.     ThexK>urt  on  that  occasion  said:  '  A  foreigner  coming  into  LooisittD^ 
who  waH  twenty-three  years  old,  could  not  escape  from  a  contract  with  one  rf 
our  citizens,  by  averring  that,  according  to  the  laws  of  the  country  he  left,  ^ 
wa«  not  a  major  until  he  reached  the  age  of  twenty-five.'     Baldwin  v.  Gnjt 
4  Mart.  N.S.  (La.)  192,  193.     See  also  Fergusson  on  Divorce,  Appx.  p.  275- 
'i^'J:  prj8t.  8.  82.     Hertius,  de  Collisione,  torn.  1,  s.  4,  n.  6,  p.  120,  121;  Id. 
p.   173,  174,  ed.  1716.     Grotius  seems  to  have  been  of  opinion  that  the  kx 
i'y;i  contractus  ought  to  govern  in  cases  of  minority.     Grotius,  b.  2,  o.  11, 
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it  is  not  very  easy  to  decide  which  rule  would,  on  the  whole,  he 
most  convenient  for  any  nation  to  adopt.     It  may  be  said  that  he 
who  contracts  with  another  ought  not  to  be  ignorant  of  his  con- 
dition :  *  Qui  cum  alio  contrahit,  vel  est,  vel  esse  debet,  non  igna— 
rus  conditionis  ejus.'  ^     But  this  rule,  however  reasonable  in  it 
application  to  the  condition  of  a  person  as  fixed  by^  the  law  of  th  ^^ 
country  where  he  is  domiciled,  is  not  so  clear  in  point  of  conv^^ 
nience  or  equity  when  applied  to  the  condition  of  a  pei*son  as  fix^^gj 
by  the  law  of  a  foreign  country.     How  are  the  inhabitants  of  arrrmy 
country  to  ascertain  the  condition  of  a  stranger  dwelling  amo^^g 
them»  as  fixed  by  the  law  of  a  foreign  country  where  he  wasboa^ni 
or  had  acquired  a  new  domicil  ?     Even  courts  of  justice  do  crraot 
assume  to  know  what  the  laws  of  a  foreign  country  are,  but     3^ 
quire  them  to  be  proved.     How  then  shall  private  persons       he 
presumed  to  have  better  means  of  knowledge?     On  the  otler 
hand,  it  may  be  said  with  great  force  that  contracts  ought  to     be 
governed  by  the  law  of  the  country  where  they  are  made,  as  to 
the  competence  of  the  parties  to  make  them,  and  as  to  tbeir 
validity ;  because  the  parties  may  well  be  presumed  to  contract 
with  reference  to  the  laws  of  the  place  where  the  contract  is 
made  and  is  to  be  executed.     Such  a  rule  has  certainty  and  airor 
plicity  in  its  application.     It  ought  not  therefore  to  be  matter  o^ 
surprise  if  the  country  of  the  party's  birth  should  hold  such     * 
contract  valid  or  void,  according  to  its  own  law,  and  that  nev^  *"^ 
theless  the  country  where  it  is  made  and  to  be  executed  sbou 


the  personal  law  of  another  place  at  variance  with  it,  that  of  the  domicil  pr^^' 
vails.     But  the  preceding  rule  admits  of  some  qualification.     It  is  not  to  ^^^ 
applied  when  it  would  enable  a  person  to  avoid  a  contract  which  he  was  cw^^!' 
petent  to  make  by  the  personal  law  of  the  place  in  which  he  made  it,  althon^^^ 
he  was  incompetent  by  the  personal  law  of  his  domicil.     Thus,  if  a  pewc^^ 
whose  domicil  of  origin  was  in  Spain,  where  he  does  not  attain  his  m8Jori''^<r 
until  his  twenty-fifth  year,  should,  at  the  age  of  twenty-three,  enter  inte^     ^ 
contract  in  England,  or  any  other  place  where  his  minority  ceases  at  twent;^^" 
one,  he  would  not  be  permitted  to  avoid  his  contract  by  alleging  that  he  wis  ^ 
minor,  and  incompetent  to  contract,  according  to  the  law  of  Spain.    Tfc* 
maxim,  that  every  man  is  bound  to  know  the  laws  of  a  country  in  whidi  b* 
enters  into  a  contract  is  of  universal  application,  and  is  perfectly  just  wod 
reasonable  because   it  is  in  his  power  to  obtain  that  knowledge;   but  tfa* 
maxim,  *  Qui  cum  alio  contrahit,  vel  est,  vel  debet  esse  non  ig^ams  ooodi* 
tionis  ejus,'  cannot  be  applied  to  those  cases  in  which  the  condition  d^mdi 
on  facts  and  law  to  which  he  is  a  perfect  stranger.    1  Barge,  CoL  &  For. 
Law,  pt.  1,  c.  4,  p.  27,  28.     See  post,  s.  79-82. 
^  Dig.  50,  17,  19.    See  Livermore,  Dissert,  p.  88. 
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hold  it  valid  or  void,  according  to  iU  own  law.     It  has  been  well 
observed  b)*  an  eminent  judge,  that  '  with  respect  to  any  ignorance 
arising  from  foreign  birth  and  education,  it  is  an  indispensable 
rule  of  law,  as  exercised  in  all  civilized  countriesj  that  a  man 
who  contracts  in  a  country  engages  for  a  competent  knowledge 
of  the  law  of  contracts  in  that  country.     If  he  rashly  presumed 
to  contract  without  such  knowledge,  he   must  take  the  incon- 
veniences   resulting    from   such    ignorance    upon    himself,   and 
not  attempt  to  throw  them  upon   the  other  party,  who  has  en- 
piged  under  a  proper    knowledge    and    sense    of   the    obliga* 
tion  which  the  law  would  impose  upon   him  by  virtue  of  that 
pngageraent.'  ^ 

77.  In  another  case,  decided  at  an  earlier  period,  the  Supreme 
Court  of  Louisiana  adopted  the  doctrine  that  tlie  laws  of  the  domi- 
cil  of  origin  ought  to  govern  the  state  and  condition  of  the  party* 
whether  as  major  or  as  minor,  into  whatever  country  the  party 
removes.  But  the  decision  may  perhaps  be  thought  to  rest  on  its 
own  peculiar  circumstances.  Tlie  case  was  tliis.  The  plaintiff  in 
the  suit  (a  female)  was  born  in  Louisiana  in  1802,  and  the  laws  of 
the  state  at  that  time  fixed  the  age  of  majority  at  twenty-five  years. 
In  the  year  1808  the  period  of  majority  in  the  state  was  altered 
tf> twenty-one  years.  The  plaintiff  in  1827  (when  the  suit  was 
brought)  was.  and  for  sevend  years  before  had  been,  a  Spanish 
BW^jjectand  a  resident  in  Spain,  where  minority  does  not  cease 
until  twenty-five  years.  The  suit  having  been  brought  by  her  to 
recover  her  share  in  the  succession  to  her  grandmother,  in  the 
coyrt^of  Louisiana,  before  she  was  twenty-five,  the  question  arose 
'th(!i]ier  she  was  competent  to  maintain  the  suit ;  and  that  turned 
'*'^ft  another  question,  whether  she  was  to  be  deemed  a  minor  or 
^^^'  The  court  upon  that  occasion  decided  that  she  was  to  be 
'  '^  J  a  major,  as  she  was  then  over  twenty-one  years  of  age, 
'  i'^ugh  not  twenty*five.  Mr*  Justice  Porter,  in  delivering  the 
opinion  of  the  court,  said ;  *  The  general  rule  is,  that  tlie  laws  of 
^hfJtlomicil  of  origin  govern  the  state  and  condition  of  the  minor 
mto  whatever  country  he  removes.  The  laws  of  Louisiana  there- 
f'^^must  determine  at  what  period  the  plaintiff  became  of  age; 
ft'ul  by  them  she  was  a  major  at  twenty-five.  Admitting  that  her 
n?niOYaI  into  another  country,  before  the  altemtion  of  our  law, 

^  Lord  Stowellfin  Dalrymple  v,  Dalrymple^  2  Hagg.  Cons.  01;  ante,  s.  75; 
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wuif  *t:*ti'^«:  iiX"  fr:m.  rs  :c«saca:ii-  iaii  ^as  ur  fSsSemnd  con— 
firiij;*!  v*^*  ixiJi  '17  -Ji*t  nji*  TC^TtZbi^  ia  ae  ziaem  vhere  sh^% 
"mil*  V.n  iz  'jji  tjiii*  *ii*:  Ltd:  ±-  &  Tirtoi  17  aii  jbcbbs  free  fiw^s 

vv*  '«f  I>;tu:t.'A,':A  '"j^'jn  icA  ifinT'g*  -naiSt  ii  I'^I'^aL  And  as  tin-.:, 
i.*4*:!i4^ti^  "r.T  l.u*arff.r.c  :i-t  zz'-iiicirj.  jasriDsd  tie  afinBadre*  ^^ 
▼**  j:j*r  *:  r:T  :/i  e«:*.''.btc.  iL*  iti;:  :c.  -iriiiii  *ie  ex»;!Goo  eoaU  fcrr 
^•^^•jfcLiitc/  *  Tbt  CT4sdi:»i  itr«:f:c*  iii  =f:c  isrs  arise  as  to  tb^tf 
'^if/^.n  cf  ^.7  ''xs.ir%!C  "ajbi*  iz,  LiTTSAra  tas  xs  the  piecedic^H 
<:teb>^/«  r.  -^  tL*  iLz^yj:  q'i*r*df:c  ^  ic*  sCkze  of  sfszcitTormajori^^ 
^  *.::j*:  'xci;^»f:i^'!7  of  il-^  p^r^  w>  "■'si.V^l;*:  a  soic  in  her  01^^ 

i«*r.>r-  «.»  "vtir^-z  *t:  ;::ris.     Ti*  dirir:  fetEi  i.?  have  acted  opoD  < -> 

%*iZJztiu  i'^^jTiu:  'iA\  zb^  c&pa^irT  of  the  panr  did  not  dep^  tk 
op^'/Ti  her  *.rt^-al  cosStiL  tc;  npcti  the  Ia-b-  of  her  doccidi  of  an^rh. 
hi\  i;  k  oifE.;'^!;  Vj  pereeive  wLt  the  same  rcle  should  noc  ap^^i// 
Up  a  c:^^  of  eoQiract.  ari^mg  ccdrr  the  like  ctrcmiiscanees ;  uxMce 
th0:  cap4ci:r  or  iikcapaciij  to  cootract  would  depend  npon  the  reij 
po:i:i%  whether  tLe  law  of  the  actual  domicil,  or  that  of  the  donf- 
cil  of  ori:nrx.  or  that  of  the  place  of  the  contract*  oo^t  to  govern 
in  respect  to  capacitj  or  incapacity.     And  if  the  same  rule  would 
af'pi;*%  it  lA  bot  ea&v  to  reconcile  this  with  the  preceding  doctrine* 
uu\^.^  u\/fjn  the  ground  that  the  courts  of  the  native  domicil 
ought  to  follow  their  own  law  as  to  minority  and  majority  in  all 
caHeii,  in  preference  to  any  other. 

IH*  There  is  an  earlier  ca<e  in  the  same  court,  in  which  it 
seemn  to  have  been  incidentally  stated  that,  according  to  the  law 
of  nationn,  ^  personal  incapacities,  communicated  by  the  laws  of 
any  jiarticular  place,  accompany  the  person  wherever  he  goes. 
Thus  he  who  is  excused  from  the  consequences  of  contracts  for 
want  of  age  in  his  country  cannot  make  binding  contracts  in 
another/  *  (a)  This  doctrine  is  certainly  at  variance  with  that 
maintained  by  the  same  court  at  other  and  later  periods.'  It  is 
s^jmewliat  curious  that  it  was  avowed  in  the  cane  of  what  is  called  ^ 
runaway  marriage,  celebrated  at  Natchez  in  Mississippi,  between  ^ 
young  man  and  a  young  woman,  a  minor  of  tliirteen  years  of  age^ 

*  Harrera  r.  Alpuente,  6  Mart.  N.S.  (La.)  69. 

*  lAi  Hreton  0.  Fouchet,  3  Mart.  (La.)  60,  70;  poet,  8.  180. 

*  Haul  V.  His  Creditors,  5  Mart.  N.S.  (La.)  597,  598;  Baldwin  9.  Gray,  4 
Mart.  N.S.  (La.)  192,  193. 

(a)  See  also  Kelly  v,  Davis,  28  La.  An.  778. 
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[  of  ifaem  being  at  the  time  domiciled  iD  Louisiana,  witbout  the 

Etit  of  her  piiretiU ;  and  which  marriage  would  seem  to  have 
roH  without  suci»  consent,  by  the  law  of  Louisiana,  if  cele- 
1  m  that  utJite.  It  was  not  however  the  main  point  in  the 
U  juid  the  decision  itself  was  placed,  as  we  shall  hereafter  see, 
A  far  broader  foundation.^ 

£n^lUk  Dici^ions,  —  Marriage,  —  la  respect  to  contracts  of 

Uie  Englii^h  decieiions  have  established  the  rule  that  a 

i  nuuriage  valid  according  to  the  law  of  the  place  where  cele- 

ift  gocMl  everywhere  eke,^  (a)     But  these  decisions  have 

eoovemo,  e^tablinhed  that  marriages  of  British  subjects,  not 

1  According  to  ihe  law  of  the  j)lace  where  celebrated,  are  uni- 

lljr^  and  under  all  possihle  circumstances,  to  be  reganled  as 

id  in  England.^     On  the  contrary,  Lord  Stowell  ha»  decided 

\  a  marriage  had  under  peculiar  circumstances  at  the  Cape  of 

(hod  Hn|ie^  during  BritiKh  occupation,  was  valid,  although  not 

[  timtCoraiily  to  the  Dutch  law,  which  was  then  in  force  there** 

h (hat  ease,  the  bunl^and  (an  Englishman)  was  a  person  entitled 

bf  Htm  lawi  of  his  own  country  to  marry  without  the  consent 

'  oTputats  or  guardians,  he  being  of  the  age  of  twenty-one  ;  but 

i  Ijtlic  Dutch  law  he  could  not  marry  without  such  consent  until 

I  bwtt  tbirty  years  of  age.     The  lady  (an  Englishworaau)  was 

I  iMtcr  the  age  of  nineteen,  her  father  was  dead,  her  mother  had 

!  ■  tpA  I*.  Rrmn,  2  PhilUin,  Ecc.  332;  Herbert  ik  Herbert,  3  Phillim.  Ecc. 
I  ^;3  Bi^.  Coiw.  263,  271 ;  Ij^con  t«.  IliggiriB,  3  Stark.  178;  D.  6l  11.  N.  P.  C. 
I  ^  iitSaitlli  9.  Maxwrll,  Bj.  k  M,  Hi. 

*lMlil^v.  toitbt  2  itngg.  Cons.  300,   31)1;  Hartford  d.  MorriA,  2  Hngg. 


Q«L|Q;  post,  n.  7ri,  noUi  1;  «.  IIS,  110. 
linAi^a  SmiOi,  2  Utgg,  Cons,  371. 


^B  Ito  word  manrm^  signifies 
^^pOMi  Ilia  qtremoiiy  of  marriage, 
^BfilMi  tilt  aaioii  io  matrimony 
mj  U  inteiMl<*d  U\ 
Ilarrty  r,  Tanjie,  0  \\  \h 
r.  Craniptfint  2  Fod. 
Tb#  Efi^liAh  d<?cJJiiont 
t  to  la  tloa  and  th«  9ucccr<Uiig 
»of  tl»i  text  rtlai«  only  to  Ute 

wf  9i  owrii^,     Thty  wta- 

iM  ifaii  11  Hia  cmtmrnj  it  in  ao- 

Willi   Ibi  kar  of  tbe  \^ac* 

III  ia  patfomid,  ii  U 


valid  evefywhere*  It  does  not  follow 
however  that  it  is  lawful  for  a  tnan 
and  woman  to  be  united  in  matri- 
monj  because  it  is  lawful  in  the  place 
where  the  c<?remony  is  perfonned. 
The  union  inrtilves  a  rhange  of  status, 
and  status  generally  defiends  on  the 
law  of  the  domiciL  Other  English 
decisions  establish  that  the  lawfulness 
of  thrir  being  united  is  to  be  deter- 
mined by  the  law  of  the  domiciL 
See  note,  s.  124  a^  post 
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married  a  second  husband,  and  she  bad  no  guardian,  (a)     Upon 
that  occasion  Lord  Stowell  said :  ^  Suppose  the  Dutch  law  had 
thought  fit  to  fix  the  age  of  majority  at  a  still  more  advanced 
period  than  thirty,  at  which  it  then  stood  —  at  forty  —  it  might 
surely  be  a  question  in  an  English  court,  whether  a  Dutch  mar-  — . 
riage  of  two  British  subjects,  not  absolutely  domiciled  in  Holland^p^_ 
should  be  invalidated  in  England  upon  that  account ;  or,  in  otbe^t^^ 
words,  whether  a  protection,  intended  for  the  rights  of  Dutch^^ 
parents,  given  to  them  by  the  Dutch  law,  should  operate  to  th»  ^^^ 
annulling  a  marriage  of  British  subjects,  upon  the  ground  otpTc::^^^, 
tecting  rights  which  do  not  belong  in  any  such  extent  to  paren*^    ^ 
living  in  England,  and  of  which  the  law  of  England  could  tfll=^ — ^u 
no  notice,  but  for  the  severe  purpose  of  this  disqualification.    T^Kie 
Dutch  jurists,  as  represented  in  this  libel^  would  have  no  doo^T^t 
whatever  that  this  law  would  clearly  govern  a  British  court.    BBt  vt 
a  British  court  might  think  that  a  question  not  unworthy  of  f«^r- 
ther  consideration  before  it  adopted  such  a  rule  for  the  subjects  of  . 
this  country.  ...  In  deciding  for  Great  Britain  upon  the  n^ar- 
riages  of  British  subjects,  they  [the  Dutch  jurists]  are  certaimily 
the  best  and  only  authority  upon  the  question,  whether  the  niistr- 
riage  is  conformable  to  the  general  Dutch  law  of  Holland ;  ctnd 
they  can  decide  that  question  definitely  for  themselves  and   for 
other  countries.     But  questions  of  a  wider  extent  may  lie  beyond 
this :  whether  the  marriage  be  not  good  in  England,  although  xi^ot 
conformable  to  the  general  Dutch  law,  and  whether  there  are  iB.ot 
principles  leading  to  such  a  conclusion  ?     Of  this  question,  and    o^ 
those  principles,  they  are  not  the  authorized  judges;  for   tlM 
question  and  those  principles  belong  either  to  the  law  of  Engl»K:»-^» 
of  which  they  are  not  the  authorized  expositors  at  all,  or  to  tile 
jus  gentium,  upon  which  the  courts  of  this  country  may  be  stmp* 
posed  as  competent  as  themselves,  and  certainly,  in  the  caB^     ^^ 
British  subjects,  much  more  appropriate  judges.'  ^ 

1  Ruding  r.  Smith,  2  Hagg.  Cons.  389,  390;  post,  s.  118,  119.  That  tlm^" 
are  other  cases  excepted  from  the  operation  of  foreign  law  seems  to  have  \p^^^ 
directly  held  by  Sir  George  liny,  in  Harford  r.  Morris,  2  Hagg.  Cons.  #-^^ 
He  there  said:  **  I  do  not  wean  that  every  domicil  is  to  givejarisdiction  ts^^^ 
foreign  country,  so  that  the  laws  of  that  country  are  necessarily  to  obtain  ^^ 

(rt)  The   marriage    in    this    case  obtaining  any  marriage  confomu^^'* 

(Ruding  ».   Smith,  2    Hagg.    Cons,  to  the  Dutch  law.    See  Dioey  on  I^?* 

371,  391,  304)  was  held  valid  on  ac-  micil,  201,  209-211;    WesUaka  (^^ 

^ount  of  tlio  iusuporablo  dilficulties  of  1880),  57. 
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80-    SaimMhire  r.   Scrimthire.  —  In  anotber  case,  where  two 

^  being  minors,  and  in  France,  solely  for  purposes 

,  .utennarTied,  it  was  held  by  the  court  thut  the  mar- 

fiig^,  being  void  by  the  law  of  France,  was  a  mere  nullity.^  (a) 

Thaootirt  (Sir  Edward  Simp&son)  said;  *The  question  before  me 

im  noil  whether  Englii«h  subjects  are  to  be  bound  by  the  law  of 

Fimei ;  for  undoubtedly  no  law  or  statute  in  France  can  bind 

•abjecta  of  England  who  are  not  under  its  authority ;  nor  is  the 

'     !  jrHHificing  for  or  against  the  marriage,  with 

An  in  England,  to  be  considered  in  determining 

Oik  ciie*     The  only  question  before  me  is,  whether  this  be  a  good 

•tlidfliaii  *  '  law  of  England?  and  I  am  inclined  to 

tkink  tba  ^nod.      On  this  point  I  apprehend  that  it  is 

Ik  liw  of  Xhh  country  to  take  notice  of  the  hiws  of  France,  or  of 

ttylbndgn  coantrj\  in  detc*nnining  upon  marriages  of  this  kind. 

TWqiiaataoQ  being  in  substance  tliiiit,  whether,  by  the  law  of  thia 

^Oitatrf ,  maiTiage  contracts  are  not  to  be  deemed  good  or  bad 

^doonliiig  to  the  lawa  of  the  country  in  which  tbey  are  formed ; 

wiMtber  ibey  are  not  to  be  construed  by  that  law?    If  such 

hw  of  Uua  country^  the  rightn  of  English  subjects  cannot  be 

^tid  to  be  detennined  by  the  laws  of  France,  but  by  those  of  their 

^Wn  oatmtry,  which  sanction  and  adopt  this  rule  of  decision*   By 

^^gtaeml  hiw,  all  parties  contracting  gain  a  forum  in  the  place 

^titfe  tlie  oonlimci  is  entered  into.     All  our  books  lay  this  down 

fcr  law ;   il  b  needlece  at  present  to  mention  more  than  one, 

Q«lll*  lib*  2,  ob«w  128t  says,    **  In  contractibus  locus  contractus 

idoa  ail.    Qoottea  enim  statutum  principaliter  habilitat, 

ditat  cofitractum,  quoad  solemnitutes,  semper  attenditur 

in  quo   talis  contractus  celebratur,  et  obligat  etiam  non 

And  again,  lib,  2,  obs,  St>,  •*  Quis  forum  in  loco  con- 

•oriitur^  81  ibi  loci,  ubi  contmxtt,  reperiatur;  non  tamen 

ooQtfactiia«  aut  ratbne  rei,  quU  aubditus  dieitur  illius  loci, 

OfMio  a  iwirmgir  tDbiniiifBiid  then*.     Far  iwHut  would  become  of  our 
•  •J«fT««d,  At  I^ifghoni  or  «l»<»whrre,  whitni  tlio  marriage  b  oiiljr  bj  lh<» 
>W  F-  *'-  *   -'  *  "- -I't  bci  void  by  tiip  Uw  ot  thut  country?     Nothing  wUI 
^  *^  ^  affw?t  «itch  marrtftgcaf  so  ccbbratdd,  il?a&  wbem 


9.  teiowliire,  2  lU'^g.  Ccmt.  30$. 


Jm)  Tltti    msrnafc*    mm    dscUrrd    •bird  v. 
•  Um  mrmimmj  wai  aot    aSS. 
pioilitFf«oiiilaw».    Serita*  . 
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ubi  contraxit,  aut  res  sita  est;  quia  aliud  est  forom  sortiri,  et 
aliud  subditum  esse.     Constat  unumquemque  subjici  juiisdietioDi 
judicis,  in  eo  loco  in  quo  contraxit.*'    This  is  according  to  the  text 
law,  and  the  opinion  of  Donellus  and  other  commentators.   There 
can  be  no  doubt,  then,  but  that  both  the  parties  in  this  cause, 
though  they  were  English  subjects,  obtained  a  forum,  by  virtue 
of  the  contract,  in  France.     By  entering  into  the  marriage  there, 
they  subjected  themselves  to  have  the  validity  of  it  determined  hj 
the  laws  of  that  country.'  ^   And  he  afterwards  proceeded  to  add: 
*'  This  doctrine  of  trying  contracts,  especially  those  of  marriagei 
according  to  the  laws  of  the  country  where  they  were  made,  ii 
conformable  to  what  is  laid  down  in  our  books,  and  what  is  prac- 
tised in  all  civilized  countries,  and  what  is  agreeable  to  the  hwd 
nations,  which  is  the  law  of  every  particular  countr}',  and  Uken 
notice  of  as  such.'  * 

80  a.  The  learned  judge  proceeded  to  cite  the  opinions  of 
civilians  to  the  same  precise  effect ;  and  he  afterwards  concluded 
with  these  remarks :  ^  Why  may  not  this  court  then  take  notice 
of  foreign  laws,  there  being  nothing  illegal  in  doing  it?  From  the 
doctrine  laid  down  in  our  books  —  the  practice  of  nations — ftod 
the  mischief  and  confusion  that  would  arise  to  the  subjecte  of 
every  country  from  a  contrary  doctrine,  I  may  infer  that  it  is  the 
consent  of  all  nations,  that  it  is  the  jus  gentium,  that  the  solemni* 
ties  of  the  different  nations  with  respect  to  marriages  should  be 
observed,  and  that  contracts  of  this  kind  are  to  be  determined  by 
the  laws  of  the  country  where  they  are  made.  If  that  principte 
is  not  to  govern  such  cases,  what  is  to  be  the  rule  where  006 
party  is  domiciled  and  the  other  not  ?  The  jus  gentium  is  the 
law  of  every  country,  and  is  obligatory  on  the  subjects  of  eveiy 
country.  Every  country  takes  notice  of  it ;  and  this  court  ob- 
serving that  law  in  determining  upon  this  case  cannot  be  said  to 
determine  English  rights  by  the  laws  of  France,  but  by  the  1^0 
of  England,  of  which  the  jus  gentium  is  part  All  nations  allow 
marriage  contracts ;  they  are  "juris  gentium,"  and  the  subjects  of 
all  nations  are  concerned  in  them  ;  and  from  the  infinite  mischief 
and  confusion  that  must  necessarily  arise  to  the  subjects  of  aU 
nations  with  respect  to  legitimacy,  successions,  and  other  rights, 

1  Scrimshire  v,  Scriroshire,  2  Hagg.  Cons.  407,  i08.     See  Kent  v.  BorgeBS, 
11  Sim.  361. 

<  Scrimshire  v.  Scrimshire,  2  Hagg.  Cons.  412. 
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Vt  ihe  re»pecU?e  IvLvn  of  different   countries  were  only  to   be 

M  to  marrifiges  contmcted  by   the   sul>jeut8  of  those 

lvb»«brMd«iiU  autioas  have  eon&ented,  or  must  be  presumed 

for  tbo  common  benefit  and  advantage^  that  such  mar* 

ilfcttliottld  be  good  ur  not«  according  to  the  laws  of  the  country 

wtkere  thmy  am  nmde.    It  h  of  equal  eoui^cquence  to  all  that  one 

fole  Ici  all  tbi»6  oimed  should  be  observed  by  all  countries  —  that 

tilt  Uw  wliere  ibe  contract  is  made*     By  observing  this  law  no 

ifetiiesice  can  ftfUe ;  but  infinite  misehief  will  ensue  if  it  is 

*    *^Agmin  —  If  ootintrieB  do  not  take  notice  of  the  laws  of 

other  w'llU  re:»p©ct  t4>  marrtageis  what  would  be  the  conse- 

if   two    F    '^'  ^:  persons  should  marry  clandestinely  in 

ojid  U. .  ij  not  bo  deemed  a  marriage  in  France? 

not  ettlier  of  them,  or  both,  go  into  Fmnce  and  marry 

becamie  bjr  the  French  law  such  a  marriage  is  not  good  ? 

wbat  woold  be  the  confusion  in  such  a  case  ?     Or  again  — 

two  French  Kubject^,  not  domiciled  here,  should  clandes- 

nmiry^  and  ihi^re  should  he  a  sentence  for  the  marriage  ; 

tedly  tJic;  wife,  though  French,  would  be  entitled  to  all  the 

of  n  wife  b^r  our  law.     But  if  no  faith  should  be  given  to 

Knlenoe  in  France,  and  the  marriage  should  be  declared  null, 

tlio  anus  wan  not  domictledv  lie  might  take  a  second  wife 

mnd  thai  wife  would  be  entitled  to  legid  rights  there, 

Uie  chihlren  would  be  ba^^tard^  in  one  country,  and  legitimate 

iHlisfv     So  tbat>  in  ea.'^e^  of  this  kind,  the  matter  of  domi* 

no  Miri  of  difference  in  detctnnining  them,  because  the 

to  Miciely  and  the  public  in  general  is  the  same, 

parla#;i  ting  are  domiciled  or  not.     Neither 

it  Bftke  uiy  diti  vhether  the  cause  be  that  of  contract 

^ttmage;  for  if  both  countries  do  not  oljserve  the  same  law, 

*b  tDrcmTeiueiicea  to  society  must  be  the  same  in  both  cases, 

AiJ  ii  it  ii  of  coiisec|aence  to  the  subjects  of  both  countries,  and 

liill  laiioiift,  that  there  should  be  one  rule  of  detcnnining  in  all 

^BtMOi  on  contmcts  of  this  kind,  it  is  to  be  presumed  that  all 

iHioDi  do  oonaeni  to  determine  on  ihene  contracts,  by  the  laws 

tf  tfct  countiy  wher«  they  are   made ;   aa  such  a  rule   would 

pntiil  all  the  iDenoveniencei  that  roust  necessarily  arise  from 

by  dUFeretit  lawa,  and   ia  attended  by  no   manner  of 


fu  Serinifthifv,  3  llagg.  Coat.  416,  417. 
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inconvenience,  but  is  for  the  advantage  of  the  sabjects  of  al 
nations.*  ^ 

81.  Dalrymple  v.  Dalrymple,  —  Here  then  we  have  a  doctriiu 
laid  down  as  the  rule  of  the  jus  gentium,  at  least,  as  it  is  under 
stood  and  recognized  in  England,  in  regard  to  contracts  gene- 
rally, and  especially  in  regard  to  contracts  of  marriage,  veij 
diflFerent  from  the  rule  which  we  have  seen  laid  down  by  manj 
foreign  jurists,  that  the  law  of  the  domicil  of  origin,  or  the  law 
of  the  actual  domicil,  is  of  universal  obligation  as  to  the  capacity, 
state,  and  condition  of  persons.^  The  same  doctrine  has  been 
formally  promulgated  upon  other  occasions  by  the  English 
courts.^  In  a  grave  case  of  extraordinary  interest,^  which 
turned  upon  the  validity  of  a  Scotch  marriage,  where  one  of 
the  parties  was  an  English  minor,  Lord  Stowell  said :  *  Being 
entertained  in  an  English  court,  it  [the  case  then  before  him] 
must  be  adjudicated  according  to  the  principles  of  English  law 
applicable  to  such  a  case.  But  the  only  principle  applicable  to 
such  a  case  by  the  law  of  England  is,  that  the  validity  of  Miss 
Gordon's  [the  plaintifFs]  marriage  rights  must  be  tried  by  refe- 
rence to  the  law  of  the  country  where,  if  they  exist  at  all,  they 
had  their  origin.**  (a) 

82.  Contracts  of  Minors. — Male  v.  Roberts.  — In  regard  to  other 
contracts  made  by  minors,  a  similar  rule  has  prevailed.  In  a  case 
where  money  had  been  advanced  for  a  minor  during  his  stay  in 
Scotland,  who  seems  to  have  had  his  general  domicil  in  England,  it 
was  held  by  Lord  Eldon  that  the  question,  whether  in  an  English 
court  a  recovery  could  be  had  for  the  money  so  advanced,  de- 
pended upon  the  law  of  Scotland ;  for  the  general  rule  was  that 
the  law  of  the  place  where  the  contract  is  made  must  govern  the 
contract.®    This  also  seems  to  be  a  just  inference  from  the  doc- 

^  Scrimshire  v.  Scrimshire,  2  Hagg.  Cons.  418,  419.  See  Lord  Meado«^ 
bank's  Opinion,  Fergusson  on  Mar.  and  Divorce,  Appx.  p.  361,  362. 

a  Ante,  s.  61-68. 

»  Birtwhistle  v.  Vardill,  5  B.  &  C.  438,  452,  453. 

*  Dalrymple  r.  Dalrymple,  2  Hagg.  Cons.  54. 

'  Id.  58,  50;  Kent  v.  Burgess,  11  Sim.  361.  See  also  Conway  v.  Beuley 
3  Hagg.  Ecc.  639 ;  Middleton  r.  Janverin,  2  Hagg.  Cons.  437,  446. 

®  Male  t;.  Roberts,  3  £sp.  163.     See  also,  Thompson  v.  Ketcham,  8  John 

(a)  In  this  case  the  marriage  was  tion  was  whether  the  form  of  oontrae 

contracted  in   Scotland  according  to  ing   ma  mage  was  valid.     Dalrymp 

the  law  of  Scotland,  without  any  re-  ©.  Dalrymple,  2  Hagg.  Cons.  54. 
ligious  celebration.     The  only  ques- 
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maiiitiined  hj  Lord  Stowell  ia  the  case  of  a  contract  of 
'(a) 

tt  m,  fvmgn  Jmrui$. —  Upon  this  point  there  is  a  diversity  of 
aoKMig  fore^n  juriato.^  Some  of  them  are  strongly  in- 
to act  upon  the  doctrijie  of  the  Roman  kw  as  applicable 
\  tlUi  ^mbjcol.  '  Ant  &i  non  njipareat^  quid  actum  est,  crit  con- 
lit  id  seqaamurt  quod  in  regione  in  qua  actum  est 
iqeenttttor/ '  Dumouiin  U  supposed  to  have  adopted  this 
;  but  it  is  far  from  being  certain  that  he  intended  by  his 
to  embrmce  this  case*  '  In  concernentibus  contractibus 
cmei^ottbits  lemporo  contractus  ins^piei  debet  locus,  in  quo 
.iir,'*  Paul  Voet  putst  the  doctrine  thus:  *  Quid,  si  de 
Smfl  proprie  dicUs,  et  quidem  eoruni  solemnibus  con- 
;  quia  locus  spectabitur?  An  domicilii  contrahentis,  an 
quia  cottirahit*  Re^spondco  affirmate.  Poster! u«s*  Quiji 
qtttaaeniei  oontrabendo,  legibus  tstius  locitubi  contrahit 
raiioiM  aolecntiium  subjieere  voluisse.  Ut  quemadmodum 
eooioetiido  subintrat  t  urn.  ejunque  est  declarativa ;  ita 

loei  tlaliiiiim/*     \  i    other  known  doctrine  of  Paul 

tltat  personal  laws  have  no  extra-territorial  operation,^  we 
once  thai  he  meant  to  apply  his  statement  to  laws  of  per- 
Gapadij  and  tocapacity*     It  ha^  been  supposed  that  Chris- 
Mid    Bartolus  entertain   a  similar  opinion*      But   their 
does  not  necessarily  lead  to  that  conclutiion,  since  tl»e 
of  the  eoniract,  spoken  of  by  them,  may  mean  the  place 
Jprf  Ihft  diimicil  of  origin  of  the  mi  nor  J     Grotius  however  is 

W;  Ofodnif  lib.  ^,  c.  11,  B.  5.     8mi  bIjio,  Dalrymple  f.  Dalrjmple,  2 

in,  ai :  miu-.  «.  ^i«  25,  p.  ai*  s.  71),  »at«  ( i)  ar. 

p.  Dalfjiapk*  2  Uagg.  Cotia.  (Jl ;  kuXm,  s.  80. 

•  Uiif,  'd^\  17,  34;  jiost,  s  270. 
1.  tit  \,  Dn  ff»uil«  ft.  VI,  gloM.  7.  B.  37.  tn  soother  place* 
My«,  aflfT  ftdreriiiig  lo  Ui«  Csct,  Uiat  |H'raoiiftl  laws  affect  subjects 
filaiMii  I  *  QtiwBirb  bi  qui  datti3  t*«l  tutor  vist  eumtor  n  §uo  compe- 
^  ^fikm  fl&l  ItilMliiUtelat  pro{»ier  tuteUm  tit  cumm.  ubiqiie  locorura  pro 
•itiA.  Qida  wm  oKt  iu  vhu  fttaiuti  («oliu>«  ^n]  m  viui  juris 
•^•b,  #1  |iir  |«idfmcit  Itilerpf^Utiooom  J«fsfij<>  qi»i«  U»cum  liiibet  ubinuc* 
***,  b  Codl  I,  I,  •am  ^»m  I  Burs».  CoL  «e  For   Uw,  pt.  l,c,  3, 

fc^Viklil,  190;  poii,  1.  .  ^  ullenoU,  ubd.  23.  p.  40:t,  MU. 

d»  Stolttt,  a.  I*,  e.  2,  n.  ().  p^  ^23,  <h1.  16(11 ;  post,  ft.  201* 
4i  Stetet.  t.  4.  c.  2.  n.  6,  p.  1^7,  ed.  ICKSl. 

«il«d  ffom  tbeM  ftatbon  in  1  Bargv,  pt,  1»  c*  4,  p.  130; 


(<■)  See  note,  t.  102.  pott^ 
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more  explicit  to  the  purpose.  *  Leges  civiles,'  says  he,  *  justs 
ratione  motaB,  quasdam  promissioues  pupillorum  ac  minorom 
irritas  pronunciant.  Sed  hi  effectus  sunt  proprii  legis  civilis,  ac 
proinde  cum  jure  naturae  ac  gentium  nihil  habent  commune ;  nisi 
quod  quibus  locis  obtinent,  ibi  eas  servare  naturale  est.  Qas 
etiam  si  peregrinus  cum  cive  paciscatur,  tenebitur  illis  legibus; 
quia  qui  in  loco  aliquo  contrahit,  tanquam  subditus  temporarius 
legibus  loci  subjicitur.'  ^ 

83.  On  the  other  hand,  many  foreign  jurists,  as  we  have  seen, 
entertain  a  very  different  opinion  on  this  veiy  point  of  the  capa- 
city of  a  person  to  contract  in  another  country,  when  he  is  dis- 
abled, as  a  minor,  by  the  law  of  his  own  country  and  domiciL' 
Thus  it  has  been  said  by  Da  Castro,  and  approved  by  D' Argentrf, 
that  where  the  law  of  Modena  enabled  a  minor  of  fourteen  yeaw 
of  age  to  con  tract,,  that  would  not  enable  a  minor  of  Bologna  of 
the  same  age  to  make  a  valid  contract  at  Modena.*  And  Roden- 
burg  asserts  the  same  doctrine  in  the  most  emphatic  terms,  in 
which  he  is  followed  by  Boullenois.* 

Christin.  Decis.  voL  1,  Decis.  183,  p.  155 ;  Bartolus,  ad  Cod.  1,  1, 1,  n.  13,20; 
2  BouUenois,  obs.  46,  p.  455,  456 ;  post,  s.  299. 

1  Grotius,  de  Jure  Belli,  lib.  2,  c.  11,  8.  5.  «  Ante,  s.  51-68. 

•  D'Argentr^,  Comm.  ad  Leges  Britonum,  art.  218,  gloss.  6,  n.  47,  4B, 
cited  ante,  s.  76,  note,  and  also  in  Liverm.  Dissert,  p.  42,8.  33-56;  1  Prolan  A 
Mem.  des  Statuts,  112,  156,  159. 

*  llodenburg,  de  Div.  Stat.  tit.  2,  c.  1,  s.  1;  2  Boullenois,  Appx.  p.  11;  11^* 
obs.  16,  p.  200,  201,  204,  205;  Bouhier,  c.  23,  n.  92;  1  Froland,  M6m.  p.  11^« 
159;  2  Froland,  Mem.  p.  1576-1582.  The  language  of  Rodenburg  is:  ♦I^ 
quibus  et  consimilibus  id  juris  est,  ut  quocuuque  se  transtulerit  penos^ 
statuto  loci  domicilii  ita  affecta,  habilitatem  aut  iuhabilitatem  adempt»^ 
domi,  circumferat  ubique,  ut  in  universa  territoria  suum  statutum  exerc€»^' 
efifectum.  Aportius  rem  intuebimur  in  exemplis.  Ultrajecti  sui  juris  efll^^ 
untur  qui  vigesimum  a^tatis  annum  impleverint,  apud  Hollandos  contra,  ac^^ 
vigesimum  quintum  rebus  suis  nemo  intervenit.  Apud  utrumque  populorLS-' 
nupta  citra  viri  consensum  a  rebus  gerendis  arcetur.  In  regionibus,  q;*^ 
jure  lloinanurum  hie  utuntur,  commerciis  gaudet  uxor  liberriroe,  potest;^ 
virili  non  8upix)sita.  Fac  autem  Ultrajactinum,  qui  vigesimum  quint"*-*"' 
letatis  annum  necdum  habuerit,  contrahere  in  Hollandia:  aut  e  contra  H-^ 
landisD  incolam  vigesimum  jam  annum  egressum.  Ultrajecti:  aut  nupt^^'^ 
nostratem  contrahere  in  regione  juris  scripti,  aut  e  contra.  Quocumque  m*'^ 
se  casus  habuerit,  contrahentium  erit  respicere  ad  suum  cujusque  domicil^ 
locum,  impressamque  ibidem  personse  qualitatem,  aut  ademptam  domi  coodi- 
tionem,  cujus  ignarus  non  sit  oportet,  qui  cum  alio  volet  contrahere.  Qa^rB 
Hollundiai  incola  major  Ultrajecti,  minor  apud  suos,  contrahit  apud  nostia^^ 
invalido.  Contra,  Ultrajectinus  lege  domicilii  major  contrahit  in  HolUuKto 
efficaciter,  ut  maxime  ex  more  regionis  istius  rerum  suarum  necdum  haberetnr 
compos.     Uxores  domi  sub  maritorum  potestate  ita  coustitate,  ut  sine  iis  n^ 
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bier,  OS  we  hsre  seen,^  holds  to  the  doctiine  that  the 
\%y  AQil  ittcapiicitT  by  the  law  of  the  doinieil  extends  to 
^tty  other  plAce,'  but  yet  he  id  manifestly  startled  when  it  is 
to  the  €&§o  of  marriages*  He  admits  that  in  such  cases 
ly  held  that  the  law  of  the  place  where  the  mamage 
ftMmiled  oo^ht  to  prsvail.^  Rut  he  insists  that  such  a  rule 
ool  to  be  adopted  in  regard  to  persons  who  are  both  subjects 
rflbt  cun«  ooitiitry,  who  designedly  go  to  a  foreign  country  and 
UMiriage  there  in  order  to  evade  the  law  of  the  country 
\t  own  domtctl/  He  applies  aUo  similar  considerations  to 
of  an  ntiemancipatcd  son  or  minor  belonging  to  one 
y,  who,  finding  a  woman  of  his  own  country  in  a  foreign 
mstry,  marries  her  there^  without  tlie  knowledge  of  his  parents, 
Uiit^  that  under  such  cii^chmstance  the  marriage  ouglit  not  tn 
bl  hdd  valid.*  But  he  propcjunds  as  a  case  of  more  difficulty^ 
stieb  a  person  going  into  a  foreign  country,  without  any 
of  fOBXTjing^  finds  there  a  woman  of  his  own  country  to 
kiilikiiq^t  whom  he  seeks  in  marriage  and  es|)ouses*  For  if  Kuch 
ansinge  is  celehimted  according  to  the  u»ual  formnlities  in  that 
tiy,  be  deems  it  valid  as  being  done  in  good  faith,  and  ui!irms 
ttil  the  parties  are  not  bound  to  follow  the  laws  of  tlieir  own 

er.*  D*Afgentr<  states  the  general  doctrine  iu  the  following 
*:  *  When  tlie  question  is  as  to  the  right  or  cat>acity  of  any 
to  do  civil  acts  generally,  it  is  to  be  referred  to  the  judge 
^1k»  eiercises  judicial  functions  in  the  place  of  his  doniieil ;  that 
biQMy,  to  whom  his  pennon  is  subject,  and  who  has  authority  so 
l^pcnDoctciee  respecting  him,  so  that  whatever  he  shall  promulgiite, 
i^fQd)*iB«  or  ordain  respecting  the  rights  of  persons,  ought  to  obtain 
iU  be  of  force  in  every  place  to  which  he  may  transfer  himselft 

ico&irftluTtk.  tjtiitibl  looamm  banc  tncApacitntem  exnanL     Cum 
jitri  fecri(ito  obeaxisi  oontracliis^  apud  noA  cel»brtttux,  coniibtat 
El  ifvldem  BA  ad  fi^rmmakhi  actu»,  ooninictu»  ptttn,  (Mrnionn?  Appli- 
AngEeotud,    Burgiitultqtie    (quos    jiiru    pwcipui    hJc  »«in|>cr 
n)L  fiifffrniinqii#  MiribeDlmtti  plAcita  Mt  ooiiMuttunt  *     S<<«  ant^i,  «*  &1, 
[^iki,  Ufwa^  DiMrl  i.  21«  ]>.  ai,  to  ».  U,  p.  4:);  V  Boull.  Appx.  11.    Soe 
failix.  Ccmiit  4m  Lob,  Rertus  £trttngibirit  et  Frmti^abe,  Uun.  7,  s.  24, 

,  te  a  9t,  ^  sia. 

a  Stm, 

r,  Ckmlk  4h  nomtw-  e.  24.  •.  11,  ^  44»;  poti  •.  128. 
*  H  e,  «a»  a.  ao,  iO,  p.  65S,  537. 
^R  <L  K  e^  ftl.  P^S7.  *  M.  0.  28.  n.  02,  p.  B57. 

.«.  ta,  a,  w-ar,  p.  am,  s^;  id*  c.  24,  t.  n,  ^  4sa. 
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on  account  of  this  authority  over  the  person.'  *  Quare  cum  de 
personae  jure  aut  habilitate  quaeritur  ad  actus  civiles,  in  universum 
ea  judicis  ejus  potestas  est,  qui  domicilio  judicat,  id  est,  cui  pe^ 
sona  subjicitur,  qui  sic  de  eo  statuere  potest,  ut  quod  edixerit, 
judicarit,  ordinarit  de  persouarum  jure,  ubicumque  obtineat,co- 
cumque  se  persona  contulerit,  propter  afficentium  person®.'^ 
Froland  asserts  the  same  doctrine  and  expressly  extends  it  to 
cases  of  contract.  '  Le  statut  personnel  n'exerce  pas  seulement 
son  autoritd  dans  le  lieu  du  domicile  de  la  personne,  qui  sa  dispen- 
sation la  suit,  et  Taccompagne  en  quelque  lieu  qu'elle  aille  con- 
tracter ;  et  qu'elle  influe  sur  tons  les  biens  sous  quelques  coutumes 
qu'ils  soient  assis.'  ^  Mr.  Henry,  in  his  judicial  capacity,  has  given 
the  doctrine  a  like  extent  in  the  English  colony  of  Demerara;  for 
he  declares  that,  in  cases  of  prodigals,  minors,  idiots,  and  luna- 
tics, the  law  of  the  domicil  accompanies  the  party  everywhere.' 
Cochin  lays  down  the  doctrine  with  great  boldness,  that  a  marriage 
contracted  in  a  foreign  country  by  French  subjects,  although  con- 
tracted in  the  form  prescribed  by  the  foreign  law,  is  void  if  it  vio- 
lates the  laws  of  France.*  The  subjects  of  the  king  of  France, 
says  he,  are  always  his  subjects.  And  the  parties  contracting  at 
a  place  in  Brabant  have  only  that  capacity  to  contract  which  is 
given  by  the  laws  of  their  own  country.  It  is  a  personal  statute 
which  follows  them  everywhere.^ 

85.  Huberus  seems  in  some  places  to  affirm  a  doctrine  in  som^ 
respects  quite  as  extensive,  although  it  is  liable  to  be  modified  iii 
some  measure  by  the  local  law,  while  in  other  places  he  deems  i^ 
too  broad  and  indiscriminate,  and  introduces  several  exceptions* 
Thus,  as  we  have  seen,  he  lays  it  down  as  a  general  rule :  '  Quali* 
tates  personales  certo  loco  alicui  jure  impressas,  ubique  circui*^ 
ferri  et  personam  comitari,  cum  hoc  eflfectu,  ut  ubivis  locorum  ^® 
jure,  quo  tales  pereonsB  alibi  gaudent  vel  subjecti  sunt,  fruunti'»ri 
et  subjiciantur.' ®    So  that,  according  to  Huberus,  the  state    ^' 

*  D'Argentrd,  de  Leg.  Briton,  art.  218,  gloss.  6,  n.  4,  p.  647;  ante,  8.  ^ 
1  Froland,  Mem.  des  Statuts,  112;  Liverm.  Dissert,  s.  21,  p.  34. 

2  1  Fi-oland,  Mem.  des  Statuts,  156-160;  Id.  112;  ante,  8.  51  a.  Seeifcl*^ 
1  Hertii,  Opera,  s.  4,  n.  8,  p.  123;  Id.  n.  5,  p.  122,  ed.  1787;  Id.  p.  171,  l7^ 
ed.  1715. 

'  Henry  on  Foreign  Law,  p.  38,  39 ;  Odwin  t?.  Forbes,  Id.  p.  95-97. 

*  Cochin,  (Euvres,  torn.  1,  p.  153,  154,  4to  ed. ;  Id.  torn.  8,  p.  86,  8vo  ^^ 
1821.  6  Ibid. 

^  Huberus,  de  Conflictu  Legum,  lib.  1,  tit  3,  s.  12,  13. 
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condition  of  the  party  as  to  capacity  or  incapacity  in  the  place  of 
bis  original  domicil  accompanies  him  everywhere,  so  far  and  so 
far  only,  that  the  law  of  the  place  where  he  happens  to  be  attaches 
to  him  so  far  as  it  touches  rights  or  powers  growing  out  of  such 
capacity  or  incapacity.     A  minor,  for  example,  in  his  own  coun- 
try, is  subject  in  every  other  country  to  the  laws  of  minority  of 
the  latter  country.     In  regard  to  the  contract  of  matrimony  he 
holds  that  it  is  to  be  governed  by  the  law  of  the  place  where  the 
marriage  is  celebrated,  with  the  exception  however  of  cases  of 
incest.    *  If,'  says  he,  '  the  marriage  is  lawful  in  the  place  where 
it  is  contracted  and  celebrated,  it  will  be  held  valid  and  have  effect 
everywhere,  with  this  exception,  that  it  does  not  create  a  prejudice 
to  others.     To  which  it  may  be  added,  if  it  is  not  of  an  evil 
example,  as  if  it  should  be  a  case  of  incest  within  the  second 
degree  according  to  the  law  of  nations.'     '  Si  licitum  est  eo  loco, 
ubi  contractum  et  celebratum  est,  ubique  validum  erit,  afifectum- 
que  babebit  sub  eadem  exceptione,  prejudicii  aliis  non  creandi. 
Cui  licet  addere,  si  exempli  nimis  sit  abominandi,  ut  si  incestum 
juris  gentium  in  secundo  gradu  contingeret,  alicubi  esse  permis- 
sum;  quod  vix  est,  ut  usu  venire  possit.' ^    Huberus  also  puts 
anotber  exception,  where  persons  belonging  to  one  countiy  go  into 
another  to  be  married,  merely  to  evade  the  law  of  their  own  coun- 
^»  in  which  case  he  holds  the  mariiage  to  be  void,  although  it  is 
good  by  the  law  of  the  place  where  it  is  celebrated.^    '  Saepe  fit, 
ut  adolescentes  sub  curatoribus  agentes,  furtivos  amores  nuptiis 
conglutinare  cupientes,  abeant  in  Frisiam  Orientalem,  aliave  loca, 
iu  quibus  curatorum  consensus  ad  matrimonium  non  requiretur, 
jnxta  leges  Romanes,  quae  apud  nos  hac  parte  cessant.     Celebrant 
ibi  matrimonium,  et  mox  redeant  in  patriam.     Ego  ita  existimo, 
banc  rem  manifesto  pertinere  ad  eversionem  juris  nostri ;  et  ideo 
non  esse  magistratus  heic  obligatos,  e  jure  gentium,  ejusmodi 
nuptias  agnoscere  et  ratas  habere.     Multoque  magis  statuenduin 
est  eos  contra  jus  gentium  facere  videri,  qui  civibus  alieni  imperii 
sua  facilitate,  jus  patriis  legibus  contrarium,  scientes,  volentes, 
impertiuntur.'  ^ 

86.  English  law.  —  Marriage,  —  This  latter  doctrine  has,  upon 
the  most  solemn  consideration,  been  overturned  in  England,  as  we 
isLall  hereafter  see,*  and  such  a  marriage  in  evasion  of  the  domestic 

^  Huberus,  lib  1,  tit.  8,  a.  8;  post,  s.  122.  «  Ibid. 

•  Ibid;  poet,  b.  123.  *  Post,  8.123,  124.     See  Kent,  Com.  91,  92. 
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la-rs  zstA  '.e^n  heiil  -nliiL  SnTi  •▼»  ir»  ace  merefiace  to  oonchde 
zhiz  ■iT^r7  3ia*T:ii;pi  ";7  laii  j«rrT-i«i  Sr-iM  sabjeccs  in  foreign 
•i!:'ir.:r..rT  ^H  ie  ieui  -lIiiL  .e-^.i^d  j:  is  v:«L£Qcued  according  to 
zLk  l-L-Ti  :.:  *;i.:a  :t:imcr:te.  «>i  -ie  '•cacrarj.  wbsere  the  lawsof 
EniLii'L  ir^iCi  j.  cersiQul  Je-jcsu^iirr  «:  lenrra^c  Bmrij^,  that 
Li'^ji^siiizj  ilk?.  13.  :s4:iiie  laaes-  -etrn  iii*i»i  a  haxe  a  nxuTersal  ope- 
r^rli:::.  t^:  u  :•:  miLL±  i  si  .tie-^iesr  ntkr^iigg  in  a  foreign  country 

^7.    Z^y-:W.7i.m?j»  wr   ^fii>.i^'rntiju  J£icnmunimm^ — Indeed  the 
g?ri-iraL  r;rn'!izL-»  a»i«:cci*ti  in  Eii^liaii  in  regard  to  cases  of  this 
.•on  acp»iara  :jj  be.  'JUkz  'jia  lex  l«j^i.  conrrjc^ca  shall  be  permitted 
CO  preT.iiL  ar^Iests  wrie!!  i^  wirka  icme  znanife^c  injostice,  or  is 
coutra  hrcrj!§  mores.  ■:■?  is  r^ua^TiJJi:  w  ihe  beetled  principles  and 
poIioT  of  ilia  otfh  li-^i.     An.  LlTscnidoa  oc  ^he  general  principle, 
and  of  the  eicepeizo.  nLij  be  firLU'i  Id.  cae  knovn  diflPerence  be- 
tween the  Seotriih  law  xnd  :he  EIc^Lisa  law  on  the  subject  of 
lejitimacion  of  aniienupcial  oflE?crlaaf.     By  che  law  of  Scotland, 
iLeqizimaLze  chil«iren  beo^me.  or  the  subeeqaent  marriage  of  the 
parenc.'*.  legitimate,  an*;  zzjlv  inherit  as  heirs*     But  the  law  of 
England  La  otherwise,  and  a  sabseiiaent  marriage   between  the 
parents  will  not  take  awaj  the  character  of  illegitimacy.   Upon  a 
recent  oocaaion  the  question  arose  in  an  English  conrt  (the  Court 
of  King'i  Bench  >.  whether  a  person,  bom  in  Scotland  of  Scottish 
parent-*,  ^ho  afterwards  intermarried  there,  and  thereby  became 
lecritimate  in  Scotland,  could  inherit  real  estate  as  a  legitimate 
heir  in  England.     It  was  held  by  the  conrt  that  he  could  not* 
(>n  that  occasion  it  was  aJmittei  by  the  conrt  that  a  foreign  ma^ 
riai^e,  however  H>lemnized.  if  good  by  the  foreign  local  law,  ought 
to  ^>e  held  valid  everywhere  ;  but  that  it  did  not  follow  from  this, 
that  all  the  consequences  of  such  a  marriage  by  such  foreign 
lrK;al  law  were  to  be  adopted.     On  the  other  hand,  that  it  was  suf- 
ficient that  all  such  consequences  as  follow  from  a  lawful  ma^ 
ria;je  solemnized  in  England  were  admitted  to  govern  in  such 
cases.^    One  of  the  learned  judges  on  that  occasion  said :  *  The 

>  Conway  p.  Keazley,  Z  Ilaffg.  Ecc.  639,  647,  652;  Lollcy's  Case,  Rosa.  & 
Hy.  2.J7.  It  will  probably  be  found  very  difficult  to  maintain  the  doctrine  in 
lyAhy'H  dma,  and  in  subsequent  discussions  its  authority  has  certainly  been  a 
gr^Hl  df;al  Khaken.  See  Warrender  o.  Warrender,  9  Bligh,  89 ;  and  post,  a. 
117,  121,  2J1-2;J1. 

»  Hirtwhi.Htle  v.  Vardill,  5  B.  &  C.  438;  9  Bligh,  32-88. 

•  iSirtwliiittle  v.  Vardill,  5  B.  &  C.  438;  9  Bligh.  32-88.    This  caaa  was 
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rule*  that  a  personal  status  accompanies  a  roan  everywhere, 
•dmtUed  to  have  tbb  qualification,  that  it  does  not  militate 
Ihe  law  of  the  country  where  the  consequences  of  that 
Mie  sought  to  be  enforced/  ^ 
;87«.  Yet  the  law  of  foreign  countries  as  to  legitimacy  is  bo 
impacted  in  England,  that  a  person  illegitiraate  by  the  law  of 
ilooikil  of  birth  will  be  held  illegitimate  in  England,^  Thu8, 
mm  been  decided  by  the  IIouhc  of  Lords,  as  a  general  doctrine, 
iBt  iba  oottrlA  of  the  country  where  the  land^  lie,  in  a  question 
N|M*ctiiig  the  beimhtp  to  the^e  lands,  ought  to  govern  themselves 
to  the  question  of  legttimucy,  not  by  the  law  of  the  country 
tbe  latHlalict  but  hy  that  of  the  country  where  the  maniage 
C  \he  paretits  was  contracted  and  the  child  born  ;  and  if  he  i»  not 
lepttitiiate  lietr  by  that  forei^ni  hiw,  his  claim  to  the  inheritance 
to  ba  rejecled.^  The  natural  conclusion  from  this  doctrine 
Kem  to  be*  that  if  ho  was  the  legitimate  heir  by  that 
law.  bis  claim  to  the  inheritance  ought  to  be  firmly  es« 
Yet  this  conclusion  ha^  been  pointedly  repelled  by  the 
judges  in  the  case  already  alluded  to,*  and  which  we  shall 
kff  occMJon  to  eooidder  more  fully  hereafter.^ 
flL  JHtmtmiian  ^f  EnglUh  Marriagtn.  —  Another  illustration, 
tbo  cmpmcity  of  persK>ns  to  contract  marriage^  may  be 
faoB  Eoglish  jurisprudence.  By  the  law  of  England  mar- 
ri^itasi  lodissolable  contracts  except  by  the  transcendent  power 
if  pjliaiiieoU     Htnoa  it  has  been  held   that  a   marriage  once 

WM  to  ihm  Havss  ot  Lofdi  bj  a  writ  of  error,  and  there  the  question  was 
Id  tlia  Jndfei,  who  returned  aa  answer  afiirtiitiig  the  decision  of 
^  Klag*t  Bendi.  Bol  tlie  ciue»tion  has  since  l>c^n  reargued,  and  the  cam 
Ito  ai  M  ftk  bota  lliially  dodded  hj  the   ilouiie  ot  Lords*     Seo  poat, 

i  ^  UttMale.  J.  6  R.  H  C.  455, 

rSs  Mmiro  r.  Steodert,  6   Bligh*  408;  Sheddon  v*  Patrick,   and  the 
HfcMra  Um^  died  hi  5  B^  &  C.  441;  in  :i  lUgg,  Ecc.  052;  ia  C  BUgh, 
MilSlw  Ii7&  and  fa  0  BUgb*  51,  52,  75,  76^  m,  and  rei>orted  iu  4  WUa.  & 
WW.  Af^ic.  MMKk 

•  te  fHwMan  v.  Twktitk.  and  the  case  of  the  Stnithmore  FMrigv,  ia  cited 
»l  B^  61.  m,  75.  70.  80,  6L 

•  IMvyalJe  9.  Vardin,  9  Bligh,  59,  53*  I  CK^nfm  myself  whoU/  aaable 
H^Hfli  tkM0  latlBr  iteialom  with  the  former.  Tlie  at t'>mpt  to  recondla 
■  mmm  to  om  mam  iaj^iaiocti  than  nativfActorr.  Lord  Bmugham'a  eomr 
^mm^  Miiief^.  to  Blrtwhii^tk  r.  Vardill,  9  BUgh,  75,  80,  81,  appear  to 
ianailiiltj  fart^Thle  aad  diikalt  to  be  anawered.    Poal,  s.  03^ 
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celebrated  between  British  subjects  in  an  English  domieil  cannot 
be  dissolved  by  a  divorce  obtained  under  the  laws  of  a  foreign 
countiy,  to  which  the  parties  may  temporarily  remove.*  (a)  Thus, 
for  example,  that  an  English  marriage  cannot  be  dissolved,  under 
such  circumstances,  by  a  Scotch  divorce,  regularly  obtained  ac- 
cording to  the  law  of  Scotland  by  persons  going  thither  for  tkt 
purpose,  who  have  their  domieil  in  England.'  And  a  second 
marriage  in  Scotland  after  such  divorce  will  be  unlawful,  and 
will  subject  the  parties  to  the  charge  of  bigamy.'  This  doctrine 
hbwever  seems  open  to  much  controversy,  and  can  scarcely  now 
be  held  firmly  established,  if  indeed  it  has  not  been  overthrown 
by  recent  adjudications.^  Perhaps  it  yet  remains  an  undecided 
question  in  the  English  law,  as  we  shall  hereafter  see,  whether 
bona  fide  change  of  domieil,  and  a  divorce  subsequently  obtdned, 
would  change  the  legal  predicament  of  the  parties  in  an  Englidi 
tribunal.^  But  it  has  been  directly  decided  that  the  mere  fact 
that  the  marriage  takes  place  in  England  between  British  subjects 
will  not,  if  the  husband  at  that  time  has  his  domieil  in  Scotland, 
take  away  the  right  of  the  courts  in  Scotland  to  entertain 
jurisdiction  to  decree  a  divorce  founded  on  such  domieil.* 
But  this  subject  will  presently  come  more  fully  under  consi* 
deration.^ 

89.  American  Decisions.  —  Marriage.  —  In  the  American  courtB 
the  doctrine  as  to  capacity  or  incapacity  to  marry  has  been 
held  to  depend  generally  on  the  law  of  the  place  where  the  IDa^ 
riage  is  celebrated,  and  not  on  that  of  the  place  of  domieil  of  the 
parties.  (6)  An  exception  would  doubtless  be  applied  to  cases  of 
incest  and  polygamy.®  But,  in  affirmance  of  the  general  principK 
it  has  been  held  that  if  a  person,  divorced  from  his  first  wife,  i» 
rendered  by  the  law  of  the  place  of  the  divorce  incapable  of  con- 
tracting a  second  marriage,  still,  if  he  contracts  marriage  in  an- 
other state,  where  the  same  disability  does  not  exist,  the  marriage 

1  Lolley'8  Case,  Russ.  &  Ry.  237.  But  see  Warrender  v.  Wanender, 
9  Bligh,  89;  post,  s.  210  a. 

«  See  Rex  t?.  Lolley,  Russ.  &  Ry.  237 ;  Tovey  r.  Lindsay,  1  Dow,  124;  Con- 
way V,  Beazley,  3  Ilagg.  £cc.  639.  See  also,  Fergusson  on  Marr.  and  DiT. 
App.  269;  Warrender  v,  Warrender,  9  Bligh,  89;  post,  s.  319  a. 

»  Ante,  s.  88,  n.  6.  *  Ibid.  »  Ibid. 

•  Ibid.  '  Post,  c.  7,  s.  200-231.  »  Post,  s.  113, 114. 

(a)  See  post,  s.  218-226.  tion  see  the  note  to  a.  102,  and  the  Doto 

(h)  Upon  the  subjects  of  this  sec-    at  the  end  of  s.  124  a,  poet. 
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tohtld  valid.*  (<»)     And  a  marriage,  celebrated  in  a  foreign 
tosvidli  the  law  of  the  place  of  domicil,  is  on  the  same  a€- 
¥alid^'     Mr.  Chancellor  Kent  formerly  laid  down  the 
ia  regiutl  ta  oou tracts  generally  in  terror  which  might 
olmdiff^^  • '  interpretation.     He  said:   'The  personal  in- 
nptteoey  ^  duada  to  contract,  as  in  the  ease  of  infancy^ 

i4  IImi  geotnU  eapneitj  of  parties  to  contract,  depend,  as  a  gen- 
ii imitt  upao  the  Imv  of  the  domieil/  ^  But  he  was  then  to  be 
M  referring  to  the  law  of  the  domicil  only  when  it  i^ 
10  place  where  the  eootract  is  made  ;  for  in  the  same  paragraph 
•taied  Ihit'  '  v  loci  contractus  governs  in  relation  to  the 
iUily   of  -  and  he    applied   it   especially   t43   nuptial 

Mttaetn 

>0*  i^tiai^tliitW  impoud  hy  Foreign  Laws, — The  difficulty  of 
l^plfbig  any  other  rule,  aa  to  the  capacity  and  incapacity  of  the 
id  ref|«ect  to  the  class  of  nuptial  contracts,  will  become 
elear  by  altending  to  the  great  extent  of  the  parental 


1 1  Real  Own.  i>I-ll8,  i5S.  450,  3d  eil  i  Putnara  v.  Putnanu  8  Pick.  (Mass*) 
KWcil  C«aitJTiil^  w.  Lexington,  1  Pick.  (Mass. J  506;  I>eGOuchc»  o»  Sa?^ 
r.S  Jnbw,  Ch.  {S.  W}  IIKI;  post,  i,  123. 

•  IM*  ■  2  Kent  Com.  i58.  2d  ed. ;  post,  s.  133. 

*  S  Iflfll  Com.  I*"^,  3d  ed. ;  and  IK^couchc*  r.  Savet  U  r.  3  Johns.  Ch.  (N.  T) 
I   tba  £iif|^lili  aatborttka,  cited  by  Mr.  Chiiricrllor  Kent,  jii^rify  lhi§  con- 

Oa0  li  Mali  »«  BobiM-U.  in  a  Esp.  V)^,  which  wsih  »  ea^u*  of  a  con- 
t^kfm  mtatw  ia  SooUatid  d'  t^Miipirary  n*>id«ii«'o  ther<»,  and  it  wm 

i^Id  I*  fOfernad  bjf  Um  U^  *d,     Anothor  in  Kx  part<>  Ott4>  T.^wia« 

Ttt.  m,  wlMr«  a  Imiatic  lic^r  ui  ^  ^  ; '  r.:  *  who  had  tkeen  declared  a  nan 
>>|aila  ilaaibttfy,  aad  no  oomirii^''i''n  '»i  imiMrv  had  Wen  takeu  out  in  Eng* 
ti3  eotire^r  ibo  aitaie  ia  paytnt^iitof  tltf?  niort^u^'e  m  Hamlmrg, 
I  Omn.  2tC^  10.  Here  Lord  Hardwickt*  mamfestly  acted  upon  the 
that  iKfi  mnHfi^aicmoy  was  p(*r»oual  pmtperty ;  and  the  tunatic  being 
kn  Ifa— »  '  —  ♦^ "  ^mrt  would  takti  notice  of  hia  disahility  to  convey 
IjIWIa'  The  remaining  authority  in  Pardes^tuB.     His 

koariA  rMftod.     But  itcoald  not  havt*  bcH*n  inUnided  by  Mr, 

K^i  !  idi»  U^ft  KntfliJih  doririne,  and  his  own  prior  tttate* 

Qtt  '    ^  '  iurijit.     The  ambiguity  is  correcUHl  in 

iw  of  the  phici!  of  contract '  ar«  sub- 
lor  IIm  avt2d,»  '  Uui  lam  ui  Um  domic iL*    2  R«!nt  Com.  455,  *id  ed. 
b  aa  aoUioiitj  in  fainr  of  tho  limited  df>ctrtn0  that  a  penion  inca- 
bf  Iba  law  ol  Ui  4o«aicil  <^iii»ot  contmrt  with  vn  «« ;  but  he 

MaibiHiai  atactt  fulliar.    Tb#caMii  of  Saul  p.  tli  ^.5  Mart. 

Jl  (La.)  apt.  IM,#a4  Baldwin  v.  Gray,  4  Xlmrt.  N\a  (U.>  lii.\  1&3,  aln^ady 
a  Uka  liialiod  doctrine,  and  decide  that  a  eootract  by  a  minor 
b  l«  fowuad  Uy  Ibt  ka  lod  contractut;  ante,  •.  7(k 

(a)  Sat  ooli,  •*  l>%  poit 
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power  recognized  by  the  continental  nations  of  Europe,  and 
derived  by  them  from  the  civil  law.  Parental  restraints  upon 
the  marriage  of  minors  exist  to  a  very  great  extent  in  Germany, 
Holland,  France,  and  other  civil  law  countries ;  to  so  great  an 
extent,  indeed,  that  the  marriage  of  minors  without  the  consent 
of  their  parents,  or  at  least  of  their  father,  is  absolutely  void ; 
and  the  disability  of  minority  is  in  these  countries  carried  to  a 
much  greater  age  than  it  is  by  the  common  law.*  In  some  of 
these  countries  majority  is  not  attained  until  thirty,  and  until  a 
very  recent  period,  even  in  France,  the  age  of  majority  of  males 
was  fixed  at  twenty-five  and  of  females  at  twenty-one.  It  is  now 
fixed  at  twenty-one  in  all  other  cases,  except  for  the  purpose  of 
contracting  marriage,  and  a  marriage  cannot  even  now  be  con- 
tracted in  France  by  a  man  until  twenty-five  years  of  age,  and  by 
a  woman  until  twenty-one,  without  the  consent  of  their  parents, 
or  at  least  of  their  fathers,  if  the  parents  differ  in  opinion.*  Yet 
France  has  ventured  upon  the  bold  doctrine  that  the  marriages 
of  Frenchmen  in  foreign  countries  shall  not  be  deemed  valid  if 
the  parties  are  not  by  its  own  law  competent  to  contract  by  reason 
of  their  being  under  the  parental  power.^  There  can  be  little 
doubt  that  foreign  countries  where  such  marriages  are  celebrated, 
will  follow  their  own  law  and  disregard  that  of  France.* 

91.  Penal  Disabilities,  —  If  we  pass  from  cases  of  minority  to 
other  disabilities,  enforced  by  the  law  of  the  native  domicil,  or 
that  of  an  after-acquired  domicil,  there  will  be  still  more  reason 
to  doubt  whether  any  rule  of  such  law,  respecting  personal  capa* 
city  and  incapacity,  ought  to  be  declared  to  be  of  universal  obli- 
gation and  efficacy.  Let  us  take  the  case  of  a  person  declared 
infamous  by  the  law  of  the  place  of  his  domicil.  It  is  said  that 
under  such  circumstances  he  ought  to  be  deemed  everywhere 
infamous.  '  Hinc,'  says  Hertius, 'in  uno  loco  infamis,  ubique 
infarais  habetur.'  Surely  it  will  not  be  contended  that  if  a  Pro- 
testant should  be  declared  a  heretic  in  a  Catholic  country,  and 
there  rendered  infamous,  and  inhabilitated  thereby,  he  is  to  be 
deemed  under  the  like  infamy  and  disability  in  all  Protestant 

1  2  Kent  Com.  80,  3d  ed. ;  1  BLock.  Com.  437;  Rudwg  v.  Smith,  2  Hagg. 
Con.  372,  389;  Id.  395;  1  Brown,  Civ.  &  Adm.  Law,  59. 

2  Code  Civil  of  France,  art.  148,  488. 

»  2  Kent  Com.  93,  note,  3d  ed. ;  Code  Civil  of  France,  art.  170;  Id.  art  148; 
1  Toiillier,  Droit  Civil,  art.  576,  577.  *  See  post,  8.  123,  124. 
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latritt*  ThAl  Mrely  would  be  pressing  the  doctrii*  to  a 
DicMi  txitmTagfttice.'  Yet  certaiuljr  many  foreign  jurists  do 
B  ii  la  tliAt  exieDU^ 

L  III  like  niftiiiier  let  us  consider  the  civil  disabilities  imposed 
Ui#  EoigUidi   laws  in   cases  of  outlawry,  excommunication, 
rQ  dealli,  mud  p0|>ish  recusancy.^     It  would  be  difficult  to  main- 
A  titat  theae  aceonipaiiied  the  person  to  America^  where  no  like 
■Miltea  exist,  and  where  they  are  foreign  to  the  whole  genius 
Wk  tlitttitottoiis^     Yet  many  foreign  jurists  strenuously  main* 
tlie  doctrine.^    We  have  no  positive  hiws  declaring  that  such 
|&  diiabjlitie«  fdiall   not  be  recognized.     But  an  American 
would  deejis  Ujem  purely  local,  and  incapuble  of  being  en- 
bere<(ii)     Even  the  conviction   of  a  crime  in  a  foreign 
totry^  wkicli  tttakes  the  party  infamous  there  and  incapable  of 
a  witoeM  in  their  v^  'ils  been  held  not  to  produce  a 

iiffeel  bere.^(^)     Th*  y  or  incapacity  of  any  persons 

»4oaola  in  their  own  country  would  undoubtedly,  under  such 
me^,  be  judged  by  their  own  laws,  but  not  their  capa- 
tf  or  incapacity  to  do  the  like  aet6  in  any  foreign  tirritorv 
Itn  different  laws  prevail. 
ML  X^yiilcfBuirjf.  —  Fortigti  jurists  also  generally,  although  not 

*  fm  1  Umtkk  Opera,  i.  4,  a.  d«  p.  121,  ed*  1797;  Id.  178,  ed.  1716;  Lirens. 

m^  ^  ao.  ai. 

*  te  UmoMj  oa  fotvifp  Law,  p.  80;  I  BouUenoia,  obs.  i,  p.  52*417 ;  1  Yoet, 

irM.i«4.Q.  7.  p.  4a 

*  te  I  madu  Coomi.  101, 103. 2B3 ;  1  Bltdr.  Comm.  182;  4  Black*  Comra. 


obft*  p.  sa-07;  2  BenlleDoU,  p,  9, 10,  Id.    Bui  sea  cotum,  J« 
•    4.  e   a,  o.  17.  IH.  p.  130,  ea    1787. 
9.  Gr^cu,  17  Mifli.  515*  540,  Ml. 
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|i)  IW  ivolilbiliaB  mhkh  aadsto  la 
to€M»ifaliia  Um  oMurria^oC  a 
^^a  fi^w  wnoin  a  dliporat  Mi  wtn 
hf  fiMfli  UhkmhfT  l&idt, 
Ml  iUtmtf  kmptmA  tot  Oie 
t,  ittd  i^raioTi  iiaa  ao  dfect  h&* 
IW  Uoilla  of  Uia  m^tm.  Dick- 
1  Tcrg.  (TaaiiO  110; 
3  Blaldi.  C.  C. 
>:  Van  T^tliia  v.  Briatiiall.  M 
ia«  Sa;  CoMnoBWaalth  a.  Lioe, 
Nhb.  466^  471;  W««l  Ctan- 
I*.  Lttii^kxi.  I  Pkk.  (Maaa.) 
B^  M    Willlana   a. 


5  In»d^  (N.  C.)  585.  Seo  alao  note, 
a.  124  «,  post, 

Upan  ih«  point  Uiat  cff««ct  will  not 
bt  flvaa  to  forciigu  [tenal  Uwt,  9ae 
BEaey  on  Ik»micil,  ItH,  1C*2;  Lynch  a. 
Goraroment  of  Paraguay,  L.  11.  2  P. 
k  M.  tm,  272;  Jaoksou  i^.  llose.  2  Va. 
Caa.  34, 

(fr)  Sims  V.  Sim§,  75  N.Y.  466; 
C*an]pl>«U  r.  Stale,  23  Ala.  44;  1 
Gr«enl.  Er.  t.  876.  The  oontTary  was 
hald  in  Chaao  p.  Blodg<!ti«  ID  NIL  22; 
HttUa  r.  Candler*  8  Uawka*  (N.  C*) 
808. 
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univeiSally,  maintain  that  the  question  of  legitimacy  or  ill^jti- 
macy  is  to  be  decided  exclusively  by  the  law  of  the  domicil  of 
origin.  They  assert  the  general  maxim  to  be  of  universal  obliga- 
tion, pater  est,  quern  justfie  nuptise  demonstrant,  applying  itinitB 
broadest  sense.^  They  therefore  hold  that  if  by  the  law  of  a  , 
country  (as,  for  example,  of  Scotland),  a  man  bom  a  bastard 
becomes  legitimate  by  a  subsequent  marriage  of  his  parents 
there,  he  ought  to  be  deemed  legitimate  everywhere.  And 
so,  on  the  contrary,  if  a  man  would,  by  the  law  of  the  countiy 
of  his  birth,  be  deemed  illegitimate  (as,  for  example,  in  Eng- 
land), he  ought  to  be  deemed  illegitimate  everywhere,  even  in 
another  country,  where  he  would  by  its  law  otherwise  be  deemed 
legitimate.' 

93  a.  Doctrines  to  be  considered. —  It  has  been  above  stated  tbat 
foreign  jurists  generally,  although  not  universally,  hold  tto 
opinion  ;  for  there  is  some  diversity  of  opinion  among  them,  if 
not  as  to  the  application  of  the  rule  ex  directo  to  the  persons,  at 
least  as  to  its  application  to  property  situate  in  a  foreign  country. 
Considering  therefore  the  importance  of  the  subject,  and  that  it 
has  already  undergone  a  most  elaborate  discussion  in  England,  in 
the  case  already  adverted  to,  and  which  we  shall  have  occasion 
to  consider  more  fully  hereafter,'  it  is  desirable  that  doctrines 
maintained  by  foreign  jurists,  as  well  as  the  reasoning  of  the 
English  courts  on  the  subject,  should  be  here  brought  under 
review. 

93  b.  Foreign  Jurists.  —  It  seems,  then,  generally  admitted  by 
foreign  jurists  that,  as  the  validity  of  the  marriage  must  depen<l 
upon  the  law  of  the  country  where  it  is  celebrated,  the  status,  or 
state,  or  condition  of  their  offspring,  as  to  legitimacy  or  illegiti' 
macy,  ought  to  depend  upon  the  same  law.  So  that,  if  by  theU^^ 
of  the  place  of  the  marriage,  at  all  events  if  the  parents  were  theJ» 

1  Post,  8.  93  a-93  m. 

a  1  BouU.  obs.  4,  p.  62-64.  But  see  Voet,  de  Statut.  s.  4,  c.  8,  n.  15,  V 
138,  ed.  1712;  1  Ilertii  Opera,  s.  4,  n.  14,  15,  p.  129,  ed.  1737.  Legitimtti*^ 
by  a  subsequent  marriage  is  admitted  with  dififerent  modifications  by  the  l*** 
of  Scotland,  France,  Spain,  Portugal,  Germany,  and  most  of  the  continent.^ 
nations  of  Europe.  The  rule  was  imported  into  their  jarispmdence  from  tJ* 
Roman  law.  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  3,  s.  2,  p.  92,  98;  Cod.  6, 2^ 
5;  Novell.  78,  c.  4;  Id.  89,  c.  8.  In  some  of  the  American  States  the  wt^ 
rule  prevails.  1  Burge,  Col.  &  For.  Law,  c.  3,  s.  8,  p.  101;  Griffith's  L** 
Register. 

»  Birtwhistle  v.  Vardill,  6  B.  &  C.  438 ;  9  Bligh,  82;  ante,  s.  87  a. 
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loaiicilcd  there,  tiie  offi»prmg,  although  bom  before  the  marriage, 
irould  he  legititDdtecI*  thejr  ought  to  be  deemed  legitimate  in 
hnrjr  other  country*  for  all  purposes  whatsoever,  including  heir* 
ihlp  of  immoTable  property^ 

W  c  This  is  certainly  the  doctrine  maintained  by  many,  per- 
lApft  by  m  large  majority  of  foreign  juristd,*  Vinnius  says:  '  Item, 
miM  persons  hie  ees^  quod  statum  et  conditionem  person®  sequi- 
Itir.  Nam  fitalus  ipse  est  perscuisD  conditio  aut  qualitae,  qua^ 
dEcit,  ut  hoe  vel  illo  jure  utatur,  ut  e&ae  liberum,  esse  servum, 
ingenuum,  m^^^  libcrtinum,  esse  alieni,  esse  aui  juris.*  ^  Hu- 
Wms  also  extendi  the  rule  not  only  to  the  marriage  itself,  but 
ilio  to  all  rights  and  t^ffecU  flowing  therefrom.  ^  Porro,  non  tan- 
tm  ipst  coQtractuii  ipsa^que  nuptiie,  certis  loeis  rite  celebrate, 
Qhi«lQe  pro  JQi^tia  et  validin  habentiir,  sed  etiam  jura  et  efifecta 
am  et  nuptiarumf  in  iis  locid  recepta,  ubique  vim  suam 
m,*^  StockmannuB  gayn:  *  Statu ta,  in  personas  directa, 
eertam  lb  qualit^tem  affigunt,  transeunt  quidem  cum  per- 
exirm  lerrit<mum  »tatuentum,  ut  persona!  ubique  sit  uni- 
ejtiique  unus  status/  ^ 
HdL  Bocihiar  ailopts  ihy  doctrine  in  its  fullest  extent,  and 
i||ies  it  to  the  very  ca^  of  legitimacy.  He  says  that  the  state 
if  Iks  child,  wiielher  legitimate  or  illegitimate,  must  be  decided 
kgrtks  law  n(  the  domicil  of  hi^  parents,  and  that  this  is  an  invio* 
Ule  mle  u|>ofi  every  question  of  his  state  or  condition.  And 
kite  be  holds  tliai  if  he  is  at  bis  birth  illegitimate,  and  he  Ls 
kfUimted  hf  a  subsetiuent  marriage  in  the  ^ame  country  be- 
tweto  his  parents,  he  is  in  all  respects  to  be  treated  as  legitimate 
tivyirbere*^  Hertius  holds  a  similar  opinion  J  Fro  land  is  of 
Iki  mmm  OfijoioiL*     Boulleuoig  is  very  full  on   the  same  point. 

^^J||l  Bereft,  Cot  It  Fur.  Law,  pL  i,  c,  a,  p.  luUlOii. 

^^^^fi  Oovfi,  Col*  k  Far.  Law,  pt,  1,  o.  S,  s.  3*  p.  101-100* 

^■fbttW  ad  IniL  lib,  1,  tit.  a.  ititrod. 

H|8slM».  6m  Cmm.  Li«.  Ub.  1,  Ut  S,  i,  9* 

^^  tei^wui.  Deds.  125,  a.  e.  p.  202;  sluo  cited  1  Boultenois,  obt.  6,  p.  131 ; 
i^«Wkf8«  DJMsrt.  ft.  90,  |K  6(2«  John  Vt^  m  thf^  motit  explicit  terms  ftd* 
>li  Ibil  tiiis  rnla  li  hdd  to  Apply  tn  i^ioy  by  tnaoy  juriati, 

^■liiiliHj  I J  r'riijLiii  ir/"i'liii  liodenborg.    J.  Vest, 

ilhslU4,  ^7,  ^  10. 

•  iny«r«  ComLdm  Boarf.  e.  U,  e,  122, 12a,  p,  48L 

•  lli«tti«  da  Collia.  Ug.  Um.  1.  i.  i,  xu  15,  p.  1^,  sd.  1710;  Id.  p.  120, 

•  I  ffbuA.^  It Ji^  a. 6, 1.4, p.  80;  M.  a.  7»s.  2«p.  150»«d.  1716;  sate,  i.  51  a. 
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He  holds  that  the  general  rule  is,  pater  e8t»  quern  just®  nuptis 
demoDstrant ;  and  that  if  a  person  is  legitimate  or  illegitimate  b; 
the  law  of  the  place  of  the  marriage,  he  is  to  be  held  of  the  same 
state  and  condition  wherever  he  may  go,  and  whatever  change  of 
domicil  may  take  place.^    Hence  he  declares  that  if  by  the  law 
of  a  country  a  man  born  a  bastard  is  legitimated  by  the  subse- 
quent marriage  of  his  parents,  or,  e  contra,  if  by  the  law  of  the 
country  such  subsequent  marriage  does  not  legitimate  him,  he  is 
in  every  other  country  affected  by  his  original  state  or  condition; 
that  is  to  say,  if  legitimated  by  the  sul^equent  marriage,  he  is 
legitimate  everywhere ;  if  not  so  legitimated,  he  is  illegitimate 
everywhere.^    Even  Burgundus  and  Stockmannus  and  Christi- 
naeus,  whose  systems  are  founded  upon  a  different  theory,  namely, 
that  peraonal  statutes  have  no  extra-territorial  effect,  admit  that, 
so  far  as  the  person  is  concerned,  though  not  as  to  immovable 
property,  as  we  shall  presently  see,^  the  original  state  or  condition 
ought  to  govern  everywhere.*    The  opinion  of  Paul  Voet  and 
John  Voet  on  the  same  subject  is  far  more  limited  and  qualified, 
and  will  come  under  our  review  hereafter.* 

93  e.  Engliah  Rule  as  to  Legitimacy.  —  The  same  general  doc- 
trine is  avowedly  adopted  by  the  courts  of  England.  Lord 
Stowell  on  one  occasion  in  effect  maintained  that  by  the  law  of 
England  the  status  or  condition  of  a  claimant  must  be  tried  by 
reference  to  the  law  of  the  country  where  that  status  originated.^ 
The  same  doctrine  was  adopted  by  the  judges  of  England  in  giv- 
ing their  opinion  to  the  House  of  Lordis.  They  admitted  in  the 
most  solemn  form,  that  the  legitimacy  or  illegitimacy  of  a  person 
must  be  decided  by  the  law  of  the  place  where  the  marriage  was 
celebrated ;  and  that  if  by  the  law  of  that  place  (for  example, 
Scotland)  a  son,  born  before  the  marriage  of  his  parents,  would 
by  a  subsequent  marriage  between  them,  be  legitimated,  that 
status  of  legitimacy  must  be  deemed  equally  true  and  valid 
everywhere  else,  where  the  question  might  arise.^ 

*  1  BouUenois,  obs.  4,  p.  62,  63 ;  post,  s.  93 1. 
Mbid.  »  Post,  8.  93ifc. 

*  Ante,  s.  52;  Burgundus,  Tract  1,  s.  3,  p.  15;  Christineiu,  tom.  2,decia. 
3,  8.  3,  p.  4;  Id.  decis.  56,  s.  12,  p.  56;  Stockmann.  decis.  126,  a.  6,  0,  p.  202, 
263;  1  BouUenois,  obs.  4,  p.  130,  131. 

»  Post,  s.  93  /. 

*  Dalrymple  v.  Dabymple,  2  Hagg.  Cons.  64,  69;  9  Bligh,  45,  46. 

f  Birtwhistle  v.  Vardill,  9  BUgh,  45,  46,  48;  Id.  71;  poet,  a.  08  n,  03  q. 
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^  iU  Application.    Still,  however,  altliough  the  ge- 

dootriot  is  Ihfis  extensively  admitted^  there  is  Bome  diversity 

€  opinion  as  la  tbe  true  nature  and  extent  of  its  application  in 

Mgard  to  differtnt  kuidii  of  property^  and  also  in  regard  to  the 

of  particular  case&.^     Thus,  for  example,  although 

li  fttitiirt  AppUcation  in  regard  to  nioviible  fjroperty  is  generally 

adnitted ;  yet  in  regard  to  immovable  property  in  a  foreign  couji* 

Hfllitre  ham  been  acme  contrariety  of  judgment.     The  circum- 

ililiMit  iliOv  under  which  the  quest  ion  of  legitimacy  or  illegitimacy 

Wkj  iriee«  may  be  verjr  various  and  admit  of  important  dii>tinctions 

in  llie  Applicalion  of  the  general  doctrine.     The  birth  may  be  in 

ooteoontry,  the  marriage  be  in  another^  and  the  domicil  of  the 

fmala  be  in  a  iliifd.' 

M  j^*  Mu9iratmn$. — Several  eases  may  easily  be  put  to  illustrate 
tb fuggeiCJon.  The  queMion  of  legitimacy  or  illegitimacy  may 
iriM  among  otben»  in  the  foUowing  ea^^eii.  (1)  Where  a  child  is 
Wi  before  marriage  tn  the  domicil  of  his  parents,  who  afterwards 
iHliUHlij  tbei^t^id  by  the  law  of  that  domicil  the  child  is  there- 
in llfitimnted.  (2)  Where  a  child  is  born  before  marriage  in  the 
4oeiiflil  of  bui  purenta,  and  by  the  law  thereof  a  subsequent  mar- 
iii|i  ironld  t^iimate  the  child,  and  the  parents  are  afterwardii 
in  aooiber  country*  by  whoso  hiw  no  such  legitimation 
follow.  (8)  Where  a  child  h  born  before  marriage  in  the 
of  bb  {MirentSt  by  whoae  law  no  legitimation  would  follow 
ibeequent  marriage,  and  they  remove  to  a  new  domicil, 
*ien  Ibe  law  would»  upon  such  marriage,  legitimate  the  child, 
M  tbey  are  there  married.  (4)  Where  the  child  ia  bom  before 
in  the  domicil  of  his  parents,  by  whose  law  no  legitima- 
woold  follow  from  a  subsequent  niarriuge,  and  they  are  there 
1^  and  iubsequently  remove  to  a  new  domiciK  by  the  law 
ioefa  nbeeqnefti  marriage  would  legitimate  the  child.  It 
Utat  tbeee  eevetal  cases  may  admit  uf,  if  they  do  not  abso- 
eliiy  require,  Ibe  application  of  different  principles  to  resolve 
and  different  questions  may  be  put  in  rcspc^ct  to  them. 
1  the  law  of  tl*o  place  of  birth,  or  that  of  the  place  of  the  mar- 
Of  thai  of  the  actual  domicil  of  the  parentis*  or  that  of  the 
dooiieil  of  the  child,  to  govern  ?* 


e.  Cot  k  For.  Uw,  pi.  1,  c.  3,  s.  3,  p.  105.  lOO.  100,  110, 
^  lm4  llrai^»ai*t  ifsnurlu  \n  BirtwhUtW  r.  Vsnillb  9  BliRh,  7». 
*  A  asm  rtlll  moes  eoatnikated  ii  naid  to  be  aow  p«uditig  before  the  Uoum 
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93  A.  Inheritance  of  Land  as  affected  hy  Legitimation, — The  most 
simple  case,  and  that  which  has  most  frequently  arisen  for  discus- 
sion, is  the  fii*st  stated  ;  where  the  birth,  domicil,  and  marriage  of 
the  parties  took  place  in  the  country,  by  the  laws  whereof  a  snb- 
sequent  marriage  would  legitimate  the  child.     Suppose  then  the 
question  to  arise,  whether  in  such  a  case  the  child  so  legitimated 
by  such  marriage  could  inherit  lands  in  another  country  by  the 
laws  whereof  no  such  legitimation  would  follow  upon  such  mar- 
riage.    Or,  in  other  words,  let  us  put  the  very  case  as  it  actually 
occurred  in  the  courts  of  England,  in  the  case  above  alluded  to^^ 
the  case  of  an  illegitimate  son  born  in  Scotland,  whose  parentB 
afterwards  intermarried  there,  and,  dying,  held  lands  in  England  « 
would  such  son  be  entitled  to  inherit  the  land  as  lawful  heir  ui»^- 
der  the  law  of  England  ?     We  have  already  seen  how  this  que^ 
tion  has  been  decided  by  the  English  courts ;  ^  but  as  the  questio'^ 
is  still  supposed  to  be  unsettled  there,  and  is  also  of  very  gen^ 
ral  application  and  importance,  it  may  be  well  to  give  it  a  fuU^ 
consideration. 

93  L  Foreign  Jurists.  —  It  is  plain  from  what  has  been  alreac3i 
stated,  and  indeed  is  directly  established  by  their  positive  cL  < 
clarations,  that  those  of  the  foreign  jurists  already  mentioned,  wl:) 
afiirm  the  general  doctrine  of  the  universality  of  the  rule  tbs^ 
capacity  and  incapacity  depend  upon  the  law  of  the  domicil  « 
birth,  and  that  it  equally  applies  to  movable  property  and  imicao 
vable  property  situate  in  foreign  countries,  would  hold  the  saxiK 
rule  applicable  to  the  question  of  legitimacy  and  illegitimacy,  it 
regard  to  the  inheritance  of  real  property  in  all  foreign  countries 
This  is  certainly  maintained  by  Vinnius,  Huberus,  Wesd 
Froland,  Rodenbui-g,  Bouhier,  BouUenois,  Pothier,  and  Merlin/ 

of  Lords  on  an  appeal  from  Scotland.  In  effect  it  is  this:  A,  a  Scotchouini 
domiciled  in  Scotland,  had  an  illicit  connection  with  B,  an  English woixu^>3< 
domiciled  in  England,  by  whom  he  had  a  son  bom  in  England.  The  pareotz 
afterwards  intermarried  in  England,  the  father  retaining  his  Scotch  domicil' 
They  then  returned  to  Scotland;  and  the  question  before  the  oourt  W0^ 
whether,  under  these  circumstances,  the  son  was  legitimated  by  the  sabseqneK"* 
marriage.  The  Court  of  Session  of  Scotland  held  that  he  was.  From  this  (1-^ 
cision  api>eal  is  taken,  (a) 

1  Birtwhistle  v.  VardUl,  5  B.  &  C.  438;  9  Bligh,  51,  52;  ante,  8.  08a,  M  -^ 
post,  03  n. 

>  Ante,  8.  87  a.  «  Ante,  s.  51  a,  52,  53,  54,  03, 03  <f. 

(a)  Affirmed:  Munro  r.  Munro,  7  CI.  &  F.  842. 
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tfid  probably  by  Baldus  and  Grotius*^     Hertiiis  puts  the  converse 

case:    *An    filius,    quem    pater   ante   legitimum  connubium  in 

Anglia  genuerat,  succedere  possit  patri  huic  natural!  in  bonis 

ex  Anglia  sitis  ? '     And  he  holds  that  he  could  not ;  because  the 

Bon,  being  illegitimate  in  England,  would  be  held  illegitimate 

everywhere.'     And  this  naturally  flows  from  one  of  his  rules: 

*Quando  lex  in  personam  dirigitur,  respieiendum  est  ad  leges 

\\\xyis  civitatis,  quae  personam  habet  subjectum/  ^     Bouhier  states 

tliis  as  the  universal  rule,  as  we    have  seen;^  but  he  admits 

that  if  the  law  of  a  particular  nation  should  allow  the  iuheii- 

tance  only  to  a  child  born  in  lawful  matrimony  (only  in  loyal 

^aarringe),  tlien,  as  to  land  there  situate,  it  ought  to  prevail,  upon 

the  ground  that  the  law  in  such  a  case  designated  the  condition  of 

fceixi^hip.     And  this  seems  to  have  been  also  Dumoulin's  opinion*^ 

Boullenois,  as  we  have  seen,*^  holds  the  doctrine  without  any  quali- 

£ccLtion  whatever.     He  presses  the  doctrine  further,  and  insists 

tha^tif  a  child  is  born  before  marriage  in  England,  and  his  parents 

aro  afterwards  naturalized  in  France,  and  subsequently  intermarry 

til  ere,  the  child  becomes  legitimate  to  all  intents  and  purjiosesJ 

H^  adds,  that  if  a  child  is  so  born  illegitimately  in  England,  and  his 

p^x^nts  marry  there,  and  then  die,  and  he  then  takes  up  his  domi- 

cil   in  France  and  is  naturalized  there,  he  will  be  entitled  to  suc- 

ljp«tl  to  their  property  in  France,  to  the  exclusion  of  collaterals,* 

*^    SSt.  Burgundufl,  Christing0U8,and  Stockmannus  may  be  thought 

to  hold  the  contrary  doctrine,  upon  the  general  foundation  of  their 

syetem,  that  personal  laws  have  no  operation  as  to  immovable  pro- 

TK  rtv  situate  el&ewhere*^     But  I  am  not  aware  that  tliey  have  ever 

directly  discussed  this  question.     And  it  may  be,  that  while  they 

hold  that  immovable  property  must,  as  to  heirship,  be  decided  by 

^^^  lex  loci  status,  they  may  deem  the  capacity  of  legitimacy,  as 

^  that  heirship,  as  conclusively  established  by  the  law  of  the 

'  *I,  Voet  ad  Pand*  1,  4»  n.  7,  p,  40;  Liverni.  Dissert,  s.  56,  p.  57,  a.  109- 
^^^*  n  S4-87. 
*   1  Hertii  Opera, de Collis.  Lesr. ».  4,  lu  15,  p.  183,  ed.  171(3 ;  Id.  p.  12<>, ed.  1737. 
'    Id  ».  4,  D.  8,  p.  175;  Id.  p.  123,  ed,  1837*  *  Ante,  b.  i^Zd, 

to^ubier,  Cout.  de  Bour^-  c.  24,  s.  124,  p.  48L 
'    ^^iite,  8.  03^;  1  l^ulleuois,  ol^s.  4,  p,  62,  03;  R  obs.  6,  p.  129, 130,  134-137, 
^     X  BouUeoois,  obs.  4,  p.  02,  63;  ante,  a.  03  cf. 
^      H  liouIVr»ois,  obs.  4,  p.  63. 
^         ^  Mfjos,  tract.  1,  n.  8, 10,  25,  26;  Chmtitijeus,  vol,  2,  lib*  1^  decis, 

^    5>    ^  tiecia.  125,  u.  IDf  Livermore,  Dia^rt.  8.  47,  p.  50;  Id.  s,  106, 
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birth  and  domicil  of  the  party.     The  one  doctrine  is  certainly  not 
necessarily  inconsistent  with  the  other.^ 

93  L  Paul  Voet  and  John  Voet  are,  as  far  as  my  researches 
have  gone,  the  only  jurists  who  contend  that  the  law  of  legitimacy 
of  the  domicil  of  the  party,  although  a  personal  statute,  is  exclu- 
sively, like  all  other  personal  statutes,  confined  to  the  territory, 
and  has  no  operation  directly  or  indirectly  beyond  it.  *  Venus 
est,'  says  John  Voet,  '  personalia,  non  magis  quam  realia,  terri- 
torium  statuentis  posse  excedere,  sive  directo,  sive  per  consequen- 
tiara  ; '  and  he  goes  on,  as  we  have  seen,^  to  deny  that  a  bastard 
who  is  legitimated  by  the  law  of  his  domicil  can  inherit  by  suc- 
cession property  situate  in  another  country  where  no  such  legiti- 
mation would  take  place.  Paul  Voet  holds  the  same  opinion. 
*  Quid  autem  statuendum  erit  de  legitimato  in  uno  territorio  ;  cen- 
sebitur,  ne,  ratione  bonorum  alibi  jacentium,  ubi  legitimatus,  non 
erat  statutum  vires  suos  excercere  ;  vel,  an  ilia  qualitas,  seu  habili- 
tas,  eum  ubique  locorum  comitabitur,  quoad  eflfectum  consequendse 
dignitatis,  vel  succedendi  ab  intestate  ?  Respondeo,  etsi  per  legi- 
timationem  habilitetur  persona,  ut  velient  D.  D.,  qualitatem  earn 
comitari  ubique  locorum,  etiam  ex  comitate  id  servari  possit ;  quia 
tamen  potLssimum  ilia  legitiraatio  fit  ad  effectum  vel  honoris  vel 
hereditatis  consequendse  ;  in  quam  nihil  juris  habet  is,  quia  in  suo 
territorio  legitiraavit;  existimarem  ilium  legitimationem  ad  ho- 
nores  subeundos  et  hereditatem  extra  territorium  capiendam  non 
sufficcre.'  ^ 

93  m.  Weight  of  Foreign  Authority,  —  The  weight  of  foreign  au- 
thority would  therefore,  on  the  whole,  seem  decidedly  to  prepon- 
derate in  favor  of  the  rule  that  an  illegitimate  person,  who  by  the 
subsequent  marriage  of  his  parents  becomes  legitimated  as  heir  by 
the  law  of  his  domicil,  ought  to  be  deemed  such  as  to  the  inheritance 
of  land  in  all  other  countries,  at  least  where  it  is  not  expressly 
proliibited  by  the  terms  of  the  local  law  that  such  a  person,  bom 
before  marriage,  should  inherit.*  Indeed,  the  opinion  of  the  Voets 
is  perhaps  less  fairly  maintainable,  because  it  proceeds  upon  the 

1  John  Voet  seems  to  have  understood  that  tliose  jurists  who  hold  that  le- 
gitimacy by  the  law  of  domicil  extended  the  same  capacity  everywhere,  gave 
the  effect  to  it  here  supposed.     J.  Voet»  ad  Pand.  1,  4,  n.  7,  p.  40. 

*  Ante,  s.  54  a ;  Li vermore,  Dissert,  s.  51,  52,  p.  54. 

*  Paul  Voet,  de  Statut.  s.  4,  c.  3,  s.  15,  p.  156,  ed.  1661 ;  Liyennore,  Dis- 
sert. 8.  51,  52,  p.  54. 

*  Li  vermore,  Dissert,  s.  57-59,  p.  58,  59. 
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that  the  status  or  condition  of  the  person  by  the  law  of 

han  no  operation  beyond  the  territory,  either  directly 

{cientjally.     To  this  extent  the  doctrine  has  certainly 

be«ii  carried  in  England.^ 

i  m*  BAiwhi$Ui  v.  VardiU, —  In  the  case  already  allnded  to  (a) 

tai  Ikt  Eiiglish  courtH,  where  the  question  was,  whether  a  son, 

kftrn  of  Seottlftb  parents  in  Scotland  before  marrijige,  but  who 

aftrrwmfds  intermarried  there,  could  inherit  lands  in  England,  as 

krir.tberB  waa  much  learned  discussion  on  the  point.    The  Court 

fil  King's  Bench  decided  in  the  negative,  and  that  opinion  waa 

ifterwmb^  upon  a  writ  of  error  to  the  Houi^e  of  Lords  held  by 

iH  tkt  judges  of  England  to  be  correct.     But  it  not  being  sati^fac* 

tof7«  Uie  easa  has  since  been  ordered  to  be  reargued^  and  is  still 

fading,  (&)     Lord  Brougham  upon  this  occasion  e^cpressed  an 

ojdntoQ  directly  opposed  to  that  of  the  learned  judget^.     It  may 

iWefori^  be  well  to  present  a  summary  of  the  reasoning  on  each  side 

«f  tbt  questicmt  and  thus  to  exhibit  the  grounds  of  difference, 

Mi«  U  was  conceded  on  all  sides  that  the  right  to  inherit 
hods  in  England  mnst  depend  upon  the  lawf^  of  England ;  in 
^tinr  words,  iluit  the  right  of  inheritance  follows  the  law  of  the 
id  ste,  and  iK>t  that  of  the  domicil  of  the  parties*.  In  every 
OK  ifcerefore  in  which  an  inheritance  is  sought  in  England, 
tk<iaestioti  is,  wht*ther  the  claimant  is  the  heritable  heir  accord* 
%  ta  the  law  of  T  '  1,  The  learned  Chitf  Baron  Alexan- 
w,  who  deljTrred  ^   riion  of  the  judges  against  the  Scottish 

duftut,  thou|;b  legitimate  in  Scotland,  reasoned  to  this  effect 
Bt  idinitied  thai  the  status  or  condition  of  the  claimant  must 
SI  tiled  by  the  law  of  Scotland,  where  that  status  originated  ; 
wlijrtiie  law  of  Scotland  the  claimant  was  clearly  legitimate, 
>id  mail  be  held  so  everywhere*  But  he  insisted  that  the 
*|iiiikia  wai  not  wl^fther  the  claimant  was  legitimate  or  not, 
^  whether  he  was  heir  in  England ;  that  he  ntight  be  legiti- 
•^  and  yet  might  not  be  heir.  By  the  law  of  England  no 
poioa  eneld  inherit  lands  there  unless  he  was  born  within  law- 
W  widloek«  This  was  so  expressly  affirmed  by  the  statute  of 
"otoa, which  declared  that* he  Is  a  liaMtanl  that  is  born  be- 
^  the  marriage  of  his  parents/  In  order  tht^refore  to  see 
^tthy  ikm  eUimaol  was  entitled,  it  was  not  sufficient  to  aaeer* 

1  Aate,  •*  0S#. 
(4  Asia,  •.87  a.  (A)  Sea  note  at  end  el  t.  (^  r,  post. 
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tain  whether  he  was  legitimate,  but  also  to  ascertain  whether  lie 
was  bom  in  lawful  wedlock  ;  for  that  circumstance  is  essential  to 
heirship  in  England.     Lord  Coke  has  indeed  said,  ^  Hseres,  in  the    • 
legal  understanding  of  the  common  law,  implieth  that  he  is  ex 
justis  nuptiis  procreatus;  for,  Hseres  legitimus  est,  quern  nupti» 
demonstrant.'     But  his  expression  would  have  been  more  acca*  . 
rate  if,  instead  of  saying  '  ex  justis  nuptiis  procreatus,*  he^'had  said/* 
^  ex  justis  nuptiis  natus.'    As  to  the  argument  used  for  the^laimant, 
that  he  is  deemed  born  in  lawful  wedlock,  because  by  a  presump-j 
tion  of  the  Scottish  law,  a  presumption  juris  et  de  jure,  there  waa 
a  marriage  anterior  to  the  procreation,  it  is  a  mere  fiction  of  that 
law,  and  cannot  govern  in  England,  where  the  actual  fact  of  birth 
after  marriage  decides  the  right.     The  cases  alluded  to,  where 
illegitimacy  in  the  place  of  birth  settled  the  question  i^ainst  the 
heirship,^  are  perfectly  consistent  with  this  doctrine  ;  for  both 
facts  must  concur  to  establish  heirship  in  England,  legitimacy 
and  birth  after  marriage.     In  these  cases  the  first  fact  was  en- 
tirely wanting,  and  in  the  first  step  therefore  in  the  claimant's 
title,  the  ground  sunk  under  him.^ 

1  Ante,  8.  87. 

^  His  lordship's  opinion  deserves  here  to  be  cited  at  large.  '  As  to  the 
first  of  these  questions^  I  believe  I  express  the  opinion  of  the  judges,  when 
I  say,  in  the  well-considered  language  of  Lord  Stowell,  in  the  case  of  Dalrym- 
ple  V.  Dalrymple,  **  The  cause,  being  entertained  in  an  Englbh  court,  must  be 
adjudicated  according  to  the  principle  of  the  English  law  applicable  to  such  a 
case;  but  the  only  principle  applicable  to  such  a  case  by  the  law  of  England 
is,  that  the  status  or  condition  of  the  claimant  must  be  tried  by  reference  to 
the  law  of  the  country  where  the  status  originated;  having  furnished  this  prin- 
ciple, the  law  of  England  withdraws  altogether,  and  leaves  the  question  of 
status  in  the  case  put  to  the  law  of  Scotland.''  Such  is  the  sentiment  of  that 
great  judge,  and  such  is  his  language,  varied  only  so  far  as  to  apply  to  a  ques- 
tion of  legitimacy  what  was  said  of  a  question  respecting  the  validity  of  mar- 
riage. When  the  question  of  personal  status  has  been  settled  upon  these 
principles,  when  it  has  been  ascertained  what  the  claimant's  character  and 
situation  are,  it  becomes  then  necessary  to  inquire  what  are  the  rules  and 
maxims  of  inheritance,  which  the  law  of  that  country  where  the  inheritance  is 
placed,  and  whose  tribunals  are  to  decide  upon  it,  has  stamped  and  impressed 
ujxjn  the  land  in  debate.  In  order  the  more  distinctly  to  explain  what  is 
meant,  [  will  suppose  a  case  in  many  circumstances  resembling  the  presents 
In  addition  to  the  circumstances  stated  in  the  question,  let  it  be  further  snp- 
jMDsed  that  the  father  and  mother  of  the  claimant  had,  after  their  marriage, 
one  or  more  sons  born  to  them.  Suppose  then  the  present  claim  to  be  made. 
The  first  inquiry  having  been  satisfied,  and  it  being  upon  that  inquiry  per- 
fectly ascertained  that  the  claimant  is  the  eldest  legitimate  son  of  his  deceased 
parent,  for  the  purpose  of  taking  land,  and  for  every  other  purpose,  by  the  law 
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»|».   Do  the  other  hand,  the  reas^oning  of  Lord  Brougham 
to  tktii  effect.     Th€  rcasoiiiiig  of  tho  judges  admitted  the 

xt  lie  requi«>it<?  to  inquire  what  are  the  roles  and  maximji 
lie  law  tiC  KiijLrlanct  hsu  impressed  upon  that  land  which 
t  BoblQCt  of  tiiu  ti*utn,     I^t  it  further  be  supposed  that  upon  this  inquiry 
tiaball  lam  out  tliAt  the  land  ciaimcd  is  of  that  description  which  is  caJled 
^iMa^gjb-BiifiUh.     Thia  botng  provrd,  we  think  it  clear  that  the  claimant*! 
^  liy  ih»  hiw  of  Seotiand,  his  right   to  inherit  by  that  law*  will  pvn 
.  no  rii^ht  what«fv«r  to  the  land  in  England  held  in  borough- Kngf- 
•  oaatitj  botWMD  lUiiioM  ts  coDClusiv^^  to  give  to  tl^e  claimant  Ute 
of  thnMmi  legitimate  son  of  his  father,  and  to  give  him  all  the 
vU^  mm  Ei«oe«0aH)v  conAeqaent  upc»n  that  ch»raeter;  but  what  thefle 
I  am  mpcetiiag  Eni^lUh  land  muAt  be  b*ft  to  the  law  of  En^^land,  and  the 


it  lolftllf 
HMlde^ 

It  w* 
kt  mark  < 
ipM  mttl  difllinetiou  ! 

■i|»tella,whrt! 


laakbii 


I  to  niter  in  the  «» lightest  degree  Uie  ruJe-s  of  in* 
h  tlie  law  of  Knglund  has  attached  to  this  Kiig^ 
de.Hcerid  upon  the  youngt'st  pon.  I  am 
n  which  I  havf>  pointed  out^  because  it  is 
'UiKJU  turns.  I  w*ill  therefore  iltuftirate  it  by 
-  of  Ildcrton  tn  flderton  (2  IL  Bl.  145);  that 
reign  widow^ ;  whether  slua  is  a  widow  or 
I  u!  wife  of  the  man  who  w*as,  during  the 
I  which  the  law*  of  England  permits, 
L  L  .L  laincd  by  the  foreign  law*  tho  law  of 
when  the  contract  of  mAiriage  w&a  made;  thrre  the  comity  stops, 
W)mb  ber  ekmnctst  rd  widow  shall  have  been  fixed  according  to  these  fo> 
nip  rules,  tlw  law  of  England  comes  into  action,  and,  proceeding  inexorably 
^kbmm  firoviaioiis  and  regulations,  decides  what  are  the  interests  in  the 
ittd  whidi  her  character  of  widow  has  conferred  upon  her.  It  in<^ 
Mian  like  rali^  which  attai^h  upon  the  particular  land  in  favor  of  a 
If,  vpon  thai  tnqairy,  it  npfiears  that  the  land  is  subject  to  the  com* 
,h  wiU  give  b^rathird;  if  it  apjv^ars  to  be  gavel-kind,  one  hall, 
H  M>ln.  If  the  antl  lie  customary  land  of  any  manor, 
bt  boked  t  he  can  have  only  what  that  custom  shall 

Wii^w,  hvmwfwr  itrmiigi  ai  >  is  that  cust«^m  may  be.     The  distinction 

iiHic^  Im  dimlhlg  yoot  kvrdahip's  attention  is  very  familiar  to  foreign 
Nkn,  md  is  woUiotA  by  tli«ra  as  Ibe  difference  l^etween  re^d  and  p^rt^onal  »ta- 
tm\  tia  bii  Mug  thorn  which  respect  Uie  |>erfion,  and  follow  it  every  where; 
^im  Uisig  tboae  wbieb  are  oontiect^^d  with  the  land,  and  adhere  to  it,  and 
>«ii  iuBOfi^bb  m  %hm  subject  to  which  tbey  are  applied*  My  lonis,  it  ap- 
^n  to  m  tiial  tlis  att«wer  to  the  question  which  your  lordships  have  put, 
*■!  It  IooimIhI  iifiodi  thui  distinction :  while  we  assume  that  H  is  the  oldest 
Hiikfeiit  mm  oi  bk  fallicr,  in  Kngland  as  well  as  in  Scotland,  we  think  that 
^liit  ato  bl  Bomiliiir  wlieth>*r  that  j^tatus,  that  character,  entitles  him  to  the 
Wk  dii|inlp  as  ibs  beir  '  '  and  we  think  that  this  ([uestion,  in- 

ai  il  f^ganli  r«al  ^^ed   in    England,  must  be  decided 

to  tboi*  misa  rnhkii  t  of  real  property  in  that 

•^fcy*  vitboal  Iba  Im«I  ragaril  r^Tf*m  the  dc»cetit  of  r«al 

n«^bi  HcwitliBd     Wabarr-  r,  by  tlie  law  ci 

A|ltai^sana  U  Ibabair  of  I  he  is  the  eldest 

•an  «tf  bia  lalhar«    Wt  a»  of  opiiiio<o  that  these  circttmstaiioea  ait 
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validity  of  the  marriage,  and  the  status  of  legitimacy  of  the 
claimant.     But  it  was  said  that  the  question  was  of  heirship. 

not  sufficient  of  themselves,  but  that  we  must  look  further,  and  ascertain 
whether  he  was  bom  within  the  state  of  lawful  matrimony;  because,  by  the 
law  of  England,  that  circumstance  is  essential  to  heirship;  and  that  this  is  i 
rule  not  of  a  personal  nature,  but  of  that  class  which,  if  I  may  use  the  expres- 
sion, is  sown  in  the  land,  springs  out  of  it,  and  cannot,  according  to  the  law 
of  England,  be  abrogated  or  destroyed  by  any  foreign  rule  or  law  whatsoever. 
It  is  this  circumstance  which,  in  my  judgment,  dictates  the  answer  we  roust 
give  to  your  lordship's  question,  viz.,  that  in  selecting  the  heir  for  English 
inheritance,  we  must  inquire  only  who  is  that  heir  by  the  local  law.     It  has 
appeared  to  us  that  the  vice  of  the  appellant's  argument  consists  in  treating 
the  question  of  who  shall  be  heir  to  English  land,  as  a  question  of  peraonal 
status.     So  it  is,  no  doubt,  up  to  a  certain  point,  but  beyond  that  point  it 
becomes  a  question  to  be  decided  entirely  by  the  local  rules  relating  to  real 
property  in  the  realm  of  England.     That  the  rule  of  the  English  law  is  what 
I  have  represented  can  hardly  require  proof.     If  the  argument  from  the  comity 
of  nations  be  shaken  off,  no  man  will  doubt  that  a  person  legitimated  per  sab- 
sequens  matrimonium  is  not  the  heir  of  English  land.     What  my  Lord  Coke 
says,  in  page  7  of  the  first  Institute,  affords  the  rule:  '*  Hceres^  in  the  legal 
understanding  of  the  common  law,  implieth  that  he  is  ex  justis  nuptiis  procrea- 
tus,  for  Hseres  legitimus  est,  quem  nuptise  demonstrant."     Perhaps  my  Lord 
Coke's  expression  would  have  been  more  precise  and  accurate,  if  instead  of 
saying  **  ex  justis  nuptiis  procreatus,"  he  had  said  *^  ex  justis  nuptiis  natos." 
But  this  is  what  is  meant,  as  all  experience  shows.     It  would  be  useless  to  fol- 
low this  further,  but  it  will  be  material  to  recollect  that  this  maxim,  which 
pervades  all  our  books,  and  which  is  confii*med  by  all  our  practice,  though  it 
is  in  form  a  description  of  the  person  who  shall  be  heir,  is  in  substance,  in  our 
opinion,  a  maxim  regarding  the  land,  describes  one  of  its  most  important 
qualities,  traces  out  the  course  in  which  it  shall  descend,  and  is  no  more  liable 
to  be  broken  in  upon  by  any  foreign  constitution  than  are  the  degree  of  interest 
which  the  heir  shall  take  in  the  land,  the  conditions  on  which  he  shall  hold  it, 
the  proportion  which  a  woman  shall  obtain  as  a  widow,  or  the  limitations  and 
conditions  attached  to  her  estate.    I  have  endeavored  to  state  the  principles  and 
to  show  the  course  of  reasoning  which  has  conducted  my  learned  brothers  and 
myself  to  the  conclusion  that  B,  the  person  designated  by  your  lordships,  is 
not  entitled  to  the  property  in  question  as  the  heir  of  A.     Before  I  finish  I 
will  notice  two  arguments  used  on  behalf  of  the  appellant,  which  merit  par- 
ticular attention.     It  is  said  for  the  appellant  that,  according  to  the  rule  we 
adopt,  if  he  is  born  in  lawful  wedlock,  he  fulfils  every  condition  required  of 
him.     Now  they  say  he  is  born  iu  lawful  wedlock  because,  by  a  presumption 
of  the  Scottish  law,  a  presumption  juris  et  de  jure,  there  was  a  marriage  ante- 
rior to  his  procreation.     It  is  by  force  of  this  presumption  that  he  is  le^ti- 
mate;  by  tliis  fiction  he  is  bom  within  the  pale  of  lawful  matrimony.     We 
know  that  this  fiction  is,  by  many  respectable  writers  on  the  Scottish  law, 
represented  as  accompanying  the  legitimation  per  subsequens  matrimonium. 
But  we  do  not  concede  the  consequence  deduced  from  it  as  applicable  to  the 
present  question.     The  question  is,  what  the  law  of  England  requires,  and  as 
we  are  advised  the  law  of  England  requires  that  the  claimant  should  oc/iiaffjr, 
and  in  factj  be  bom  within  the  pale  of  lawful  matrimony,  we  cannot  agree 
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He*     But  then  who  was  the  heir?     Why^  according 
"of  Kugland,  the  eldest   legiiiiuate   son,     Now,  the 

iM  ui*  pTr*umpiioii  of  m  foreign  jaHftprudctnec,  contrary  to  th©  A«^knowledge4 
alUnigftle  ihm  law  of  Jvngl«nd,  and  tliat  by  »uch  a  tictirtu  a  pritici- 
k  Aamidhm  mtiodiictd  ivltidi,  upon  a  great  and  n)efiu>ral)l«^  cK!casiotif  Uie 
«C  tbs  kingdom  diMinctly  rejected ;  your  lordKlii|)ii  will  perceive 
M  1  allil^  la  ihit  Ktatutf^  of  Mtfrton.  It  wonU\  seem  Atraitc^e  to  introihico 
lAriCtl J,  sud  irom  ei^mlty  to  a  foreign  nation,  a  rule  of  iaheritatice  i>hich 
Jionor  and  all  tlte  teiil  pit>perty  of  the  nmlm;  which  rule, 
dimctly  aiid  positively  to  tlie  legiKl.ilure»  they  directly  ai»d 
ttHirdj  iMPgfttiwd  Mid  r^fiiiKfd ;  a  refiinal  tliat,  in  Knj^land,  has  obUtned  the 
of  *r»*rv  tii**C4?otling  age.  A^aiii,  my  lords,  it  is  said  that  two 
bair«  \t^  m  thU  House  which  ar^  nearly  iti  pr»lnl,  and  will 

Hal  thf!  Lt.*i[^i  Ml  11  should  \m  i<upparted.  The^e  cajtcs  are  the  ea*M?s  of 
v«  l^auick^  and  the  ease  of  Lord  8trathniO]^.  The^e  two  castas  are 
III  prtitict|kla«  and  ealabU«h  the  aame  proposition.  In  the  one  ca$4.>  the 
llf«d  in  Astat*  of  eooeitbinage  in  America,  and  tli«*  othi^r  in  Endand. 
b  Iflik  ckildreii  wmm  bora  to  them.  Afterwards  the  parties  Diarried  in  their 
triee;  by  force  of  their  toarriagee  the  American  it^ue  claimed 
lb*  English  iisae  claimed  Scottish  honom;  in  both*  your 
dwcidml  afsioel  the  claimatils.  Now  it  is  said  these  authoritiod  are 
mdif  ihm  oonmnw  of  the  preeent  ctut^.  They  establish  tho  principle  that  the 
of  tHe  coiifetry  wbere  the  landa  lie,  in  a  queetioti  respecting  tlie  heirship 
•  Imda  or  boaoni.  ItifMrm  themselves  whether  the  claimant  i»  heir,  not 
^i^lav  of  lli#  eoitotry  inhere  the  latidji  lie«  but  in  the  country  of  the  domicil 
ibe  saniafe  ol  Die  parenta  waa  ODntracted ;  and  if  he  im  not  heir  by 
l««igll  k«,  bb  dalm  b  rejected :  from  which  they  deduce  thia  conse- 
if  be  b  bair*  bb  claim  should  bo  austained.  Thb  argument  pre^ 
m  iMf  in  m  vwj  plansiblo  nhape,  and  wan  presiAe^l  at  the  bar,  am  it  fteenied 
^  vitb  llrikfiig  bigtmuitT  and  force.  But  if  I  ha%'e  the  good  fortune  j^uf* 
$n  fgg^flakm  llm  principlea  which  itare  conductiMi  my  learned  hrothcra 
■ftiif  %t>  tin  cppStilMi  I  bare  stated,  you  will  »non  perceive  that  these  prio* 
■  ifcnl  a  iTini*ltt(tllt  amwer  lo  it  Tlie  first  step  to  l>o  taken  in  every  ca«e 
^itfiblftd*  M  I  baira  atraady  explaioedt  U  to  inquire  into  the  status  of  the 
Tb«  elatiii*  it  b  wrj^w^^  b  to  be  d^tenninrd  by  the  {aw  of  th«?  foreign 
vltb  till*  !!•♦'  Ux  rA  Mbi^  doea  not  luternicddle,  and  internu'ddlea  no 
r  ^hes  tiie  cluimant*8  bastardy  than  when  it 

f<*>iibb  b^ti;..-^  ,       :..  I  .-;    caaes  the  claimants  were  bait tardi^;  the  laws 

if  4air  avm  eovatnr,  tbe  bwt  of  tbetr  domiciU  the  laws  of  the  spot  where 
liaJ  eoetrad  was  etiter«id  into,  declared  tbem  to  l»e  illegitimate; 
^bw  wbbb  by  lb#  adoiovMg^d  principle*  aao«rtained  their  i^et^mal  *iU- 
w  pvrsofia  a  cbarRcier  nf  illejQritimacy  fatal  to  their  claims; 
^^  inl  fii^lb#poinidiimlc  under  them,  and  it  became  ini{io«aiblo  for 
Iff  tilTanni  It  b  obvlMit  tbat  if,  in  the  ci^on  to  which  I  am  now  refer* 
■^t  4»<itbMala  bad  b«ra  ^Mlarvd  beira  by  the  Sootti^h  law,  the  Scottish  law, 
*kitii^  td  mm  brinblf^  wllbottt  btiHroaey.  mu^t  have  been  called  in  aid  to 
^■^  tpaa  tbtta  Ibi&pttwikal  eharaeter  of  legitimacy  refuted  to  tbem  by 
'^•■a  hmi  bl  dibtr  wonk.  a  taw  forelcn  t*^  their  birth,  to  their  domicil. 


«tblbt 


ol  tbtir  partnta,  wotdd  hare  l>een  ht^ld  to  bestow  upon 
and  cbaractar, -*  a  decisioD  certainly  contrary  U» 
9 
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claimant  answered  to  this  very  character.  He  was  the  eldest  son, 
and  he  was  legitimate.  In  truth,  legitimate  son  means  lawful 
son,  and  the  rule  of  inheritance  is,  that  the  eldest  lawful  son  shall 
succeed  the  father.  But  lawful  or  not  depends  upon  the  law 
which  is  to  govern  ;  and  no  other  definition  can  be  given  of  what 
is  lawful  than  this,  that  he  is  the  lawful  son  whom  the  law  de- 
clares such.  What  law  ?  There  are  two,  it  is  said,  in  this  case: 
the  law  of  the  place  of  the  party's  birth  and  of  his  parents' 
marriage,  and  the  law  of  place  where  the  land  lies.  Then,  which 
law  is  to  prevail  ?  The  law  of  the  birth-place.  Any  other  role 
would  involve  great  inconvenience,  and  be  inconsistent  with 
principle  ;  for  then  a  man  would  be  legitimate  in  one  place,  and 
illegitimate  in  another;  legitimate  as  to  personal  property, and 
illegitimate  as  to  real  property  in  the  same  country.  And  this 
would  not  only  affect  him,  but  all  persons  who  after  his  death 
should  claim  through  him,  even  purchasers  claiming  from  him  or 
them. 

93  q.  Then  as  to  the  argument  that  heir  means  he  who  is 
born  in  lawful  wedlock,  ex  justis  nuptiis.  It  is  true.  But  what 
is  lawful  wedlock  ?  It  is  that  which  is  so  by  the  law  of  the  place 
of  marriage ;  and  there  is  no  greater  reason  for  being  bound  by 
that  law  as  to  marriage,  than  there  is  as  to  legitimacy  as  conse- 
quent upon  the  marriage.  Why  may  not  the  court  look  behind 
the  marriage,  and  ascertain  whether  the  parties  were  competent 
to  marry  by  the  law  of  England  ?  It  is  not  correct  to  say  that 
the  law  of  the  place  of  marriage  governs  as  to  that  alone,  it  most 
govern  as  to  all  the  effects  consequent  thereon.  So  it  was  held 
by  Huberus.  So  it  was  held  in  the  cases  of  Crawford  ».  Patrick, 
and  Strathmore  v.  Bowes,  alread}'  alluded  to.^  In  Scotland,  the 
child  bom  before  the  marriage  •  ceremony  has  been  performed  ifl 
legitimate,  not  because  of  the  subsequent  act  of  his  parents,  bat 
because  he  is  considered  as  born  in  lawful  wedlock.     The  ma^ 

the  acknowledged  principles  upon  this  subject.  The  character  of  iU^timacy 
attached  to  the  persons  of  the  English  and  American  claimants  by  ti^eir  ovn 
law,  accompanied  them  everywhere,  and  would  prevent  their  being  receiredia 
heirs  anywhere  witliin  the  limits  of  the  Christian  world.  This  view  in  ^ 
judgment  renders  these  decisions  entirely  consistent  with  the  principles  1  b*^ 
unfolded,  and  prevents  our  considering  them  as  objections  to  the  opinion  1 
entertain,  that  B  is  not  entitled  to  the  property  in  question  as  the  heir  of  A* 
Birtwhistle  v,  Vardill,  9  Bligh,  45-53. 
1  Ante,  8.  87. 
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is  held  to  have  preceded  tun  birth^  and  so  he  is  deemed  non 
iii»,  sed  lejy^itimuii  ab  initio.  This  is  not  a  mere  re linement 
r  ftetioo,  becaofie  in  Scotland  marriage  is  a  condemsuul  contract ; 
id  such  eoiiteDt  and  marriage  beforts  the  birth  ai^  deemed  to  be 
bjr  thfl  subtiequent  open  ceremony  and  celebration  of 
Thb  in  no  more  a  fiction  than  the  English  law  as  to 
m  Tefj  poiot.  If,  in  England,  a  cluld  m  born  the  day  after  the 
he  U  deemed  legitimate,  although  procreated  long 
l^tt.  The  law  will  not  inquire  into  the  fact. 
^|k  As  to  the  statato  of  Merton,  it  has  no  bearing  on  the 
^Brt  That  statute  applies  only  to  children  born  in  England. 
|R  DO  authority  for  aayiug  that  he  only  can  inherit  English 
whom  that  sUtute  declares  legitimate.  That  statute  can 
fto  ji»t  tense  apply  to  pensons  born  out  of  England.  Their 
to  legitimacy,  depeitdii  not  on  that  statute,  but  on  the 
iviqI  the  ootintiy  of  their  birth*'      He  is  legitlmiite  whom  the 

'  h  my  be  far  mom  tatlsfnetory  in  the  learned  reader  to  have  his  lord- 

f\  rmmmmg  at  lArpi  in  hia  own  wordji :    '  In  approaching  this  quention 

■9  m  woum  tiiiiifs  i»ol  dhqMitod.     It  19  m«lmitted  that  the  validity  of  a  roar- 

dtp&tud  on  tJtm  law  of  the  country  where  it  19  had,  and  that  conse- 

^  pmola  at  thU  party  wf»re  validly  married.     It  se^ms  alito  to  he 

fViarmUy  vpakiiiiBrt  luifHtimacy  m  a  gtatiis^  and  roust  be  det^rmiDed 

'y  belongs.     But  it  ia  said  by  those 
party  here  w  Wgitimale  or  not,  ia 
1         n;;,  it  is  alleged,  whether  or  not  he 
I         I  i   H  distinction,  I  confe^^.  appoara  to 
HIT  ^   <      il>jt*ct.     It  i»  true  that  th^  qaeetton 

Ibe  1  ri     >iri,,  and  Uiat  therefore  the  only  quea- 

sy be  mid  to  b©»  whvibrr  h^  i*  htnr  or  not,  Bnt  it  ia  alao  vei^  poaaible 
Ikia  qma^m  01^-  ♦""*  wholly  upon  another,  namely,  whetlier  or  not  the 
■■rt  ia  tlilaat  Ir  ^n  of  hix  father,  tli^  perxon  laat  ^ii»ed?     Nor  do 

I  Bill  tae  bow  lf^ttiiu4>  >  LJiii  evfir  cama  m  question  in  any  other  way  than  ct 
with  tli0  cUim  to  awacawtion,  either  real  or  pemoual,  in  England,  or 
ciib«r«  italc^-  '  '  '    i  declarator  of  ba*tardy  or  of 

—  afMVQBpdir  h  law.     It  iii  thcrrforv  by  no 

tor  decidiu^  thi^  ca*c  lo  nay  that  the  question  touches  not 
;  Vol  tnliiiTitafiM ;  nf*t  the  perwnal  fit^ilnA  of  the  party »  but  hi^  right 

r^,  and  the  latter  may  wholly 
^n  rn»*an.^  liiwful  son ;  and  the 
Pil4  liikflrilaaea  ia,  llwl  tAi9  aldmt  lawful  Ron  i^halt  ^ncceo<l  to  the  ti*!  r 
^  IfcAl  m  mai  lUfiinili  vpon  t\m  law  which  ia  io'i^vern;  and  no  (tnr 
am  \m  ifi^mt  of  what  in  law  fid  than  thift,  tliat  he  in  lawful  )>on  whom 
^  Wtelatm  %a  be  Mob*  Uliat  law?  There  a^^  two,  it  is  «aid,  in  thta 
^•.--Iba  Uw  id  the  flMtm  of  the  party *«  birtli  tMi»i  of  hiji  parenta*  marria^^, 
•Mlfcp  Imt  oi  tlie  plaM  wliem  the  bttd  lfe<!.  Then  which  of  Uh'Jw  two  law§ 
*^  pitafi?     Tbe  wb<4e  it»elj nation  uj  e\ery  vw*^  laind  n>aat  be  towttrdu 


yili  law  pf  Iba  eoitntry  to 
Ibli  jodgmeni,  t! 
befon  n 
ifbyiryp  an  £ 
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law  of  his  birth  declares  to  be  so.      He  is  lawful  heir  whom 
the  law  of  his  birth  declares  to  be  born  in  lawful  wedlock.    We 

that  law  which  prevails  where  each  person  is  bom,  and  where  his  parents  were 
married,  supposing  the  countries  to  be  one  and  the  same;  and  if  they  difer,! 
should  then  say  certainly  the  law  of  the  birthplace.     Nor  can  anything  be 
more  inconvenient  or  more  inconsistent  with  principle,  than  the  inevitable  ooo- 
sequence  of  taking  the  lex  loci  rei  sitae  for  the  rule;  because  this  mi^es  a  man 
legitimate  or  illegitimate,  according  to  the  place  where  his  property  lies,  or 
rights  come  in  question;  legitimate,  when  he  sues  for  distribution  of  personsl 
estate;  a  bastard,  when  he  sues  for  succession  to  real;  nay,  legitimate  in  one 
country,  where  part  of  his  land  may  lie,  and  a  bastard  in  some  other,  where  he 
has  the  residue.     So,  in  like  manner,  all  who  claim  through  him  must  hire 
their  rights  determined  by  the  same  vague  and  uncertain  canon,  — acircom- 
stance  which  I  nowhere  find  adverted  to  below.     All  the  learned  judges  pro- 
ceed upon  the  case  being  one  of  an  inheritance  claimed  by  the  party  himself. 
But  what  if  he  were  dead  years  ago,  and  another  claimed  an  estate  in  England, 
to  which  he,  the  alleged  bastard,  never  had  been,  and  never  could  have  been 
entitled;  an  estate,  for  example,  descending  from  a  collateral,  who  took  it  hj 
purchase  after  the  death  of  the  alleged  bastard?    Then  the  pedigree  of  the 
claimant  must  be  made  out  through  legitimate  persons;  and  the  question  of 
legitimacy  is  raised  as  to  one  who  is  not  himself  claiming  any  land,  who  never 
did  or  could  claim  any  land,  and  it  is  not  raised  in  respect  of  any  right  in  him 
to  inherit,  any  right  to  be  called  the  heir  to  any  land.     I  apprehend  this  shows 
strongly  the  necessity  of  taking  another  view  than  the  learned  judges  seemed 
to  have  deemed  sufficient  for  getting  over  the  difficulty  of  the  case,  and  of  ad- 
mitting that  there  is  a  status  of  legitimacy  which  is  personal,  and,  travelling 
about  with  the  individual,  must  be  determined  by  the  law  of  his  country.    In 
the  argument  for  the  judgment  below,  it  is  thought  enough  to  say  that  heir 
means  he  who  is  born  in  lawful  wedlock  —  ex  justis  nuptiis.     Then  what  is 
lawful  wedlock  ?    Is  there  any  greater  reason  for  being  bound  by  the  law  of 
the  country  where  the  marriage  contract  was  made,  in  deciding  whether  or  not 
the  wedlock  was  lawful,  than  there  is  for  being  governed  in  ascertaining  the 
legitimacy  of  the  issue  of  the  marriage  by  the  law  of  the  country  where  that 
issue  was  born,  more  especially  when  it  was  also  the  country  where  the  mar- 
riage was  had?    But  can  the  court  stop  short  according  to  its  own  principle,  at 
the  mere  fact  of  the  marriage  being  according  to  the  lex  loci  contractus?    Do 
not  the  principles  on  which  their  decision  pi*oceeds  demand  this  further  in- 
quiry: Were  the  parties  able  to  marry  by  the  lex  loci  rei  sitae?  and  thus  a  door 
is  opened  to  the  further  examination  of  how  far  a  preceding  divorce  of  one  of 
the  parties  was  sufficient  to  dissolve  a  previous  English  marriage.     All  such 
difficulties  are  got  rid  of  by  holding  the  lex  loci  contractus  and  nativitatis  as 
governing  the  validity  of  the  contract  and  legitimacy  of  its  issue;  but  they  are 
not  to  be  gut  over  in  this  way  by  any  argument  which  does  not  with  equal 
force  apply  to  holding  that  the  legitimacy  of  the  issue  is  a  question  equally  to 
be  governed  by  the  lex  loci  contractus  and  the  law  of  the  birthplace.     Nor  is 
it  correct  to  say,  as  the  judges  below  assumed,  that  the  lex  loci  only  influeuoea 
the  validity  of  the  contract,  and  extends  not  to  its  effects.     The  highest  au- 
thorities have  held  expressly  the  reverse.     Huber,  in  the  treatise  De  Conflictu 
Legum,  which  forms  part  of  his  larger  work,  and  is  constantly  cited  as  the 
greatest  authority  on  this  question,  says:  **  Non  solum  ipsi  oontractos  ipsseqne 
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are  Decessarily  driven  to  this  conclusion  ;  and  we  must  resort  to 
the  foreign  law  to  uolve  all  such  questions.     If  it  is  said  that  he 

nuHtJ»certis  locis  rite  celebrata?  ubique  pro  justis  el  valJdis  babentur,  *ed  eiiam 

jura  H  tjfrctfist  coutructuuiu  nuptiarumque  in  iis  locis  recepta  ubif/uc  vim  suam 

obtiticbuut/'  I.  3,  9.     It  would  be  difficult  to  state  anything  more  clearly  atid 

pfO|»erly  tlie  elfect  of  the  matrimonial  contract^  than  the  legitimacy  of   llje 

iasue;  it  i^,  in  fact^  the  main  object,  and  therefore  the  principal  eil'ect  of  that 

cDHtract,    But  to  remove  all  doubt  ou  this  subject,  and  to  extend  the  same 

latefcUoto  the  lex  loci  nativitatis,  he  adds,  *'  t^ualitatea  personates  certo  Iikjo 

iiiouj  iiii|>r«ssad  ubique  cireumferri  et  peraonam  comitari,  cum  hoc  efifectn  ut 

um  eo  jure  quo  tales  persousB  qIHA  gaudent  vel  subjecti  sunt^  gaude- 

iibjiciautur.*'     This  principle  was  adopted  and  acted  on  in  two  very 

1^*  cased  by  your  lordships  then  proceeding  under  the  advice  of  Lord 

'i^i'iyjn,  i  mean  Crawford  r.  Patrick,  and  Stralhmore  v.  Bowes,    In  the  former, 

•  child  iiaving  been  born  before  marriage  in  America,  where  the  English  law 

ik  claimed  a  Scotch  esttite  in  reaf«»ct  of  tlie  subsequent  mairiage  of  his 

there,  o/whom  the  father  was  Scotch,     He  contended  that»  the  question 

aiisen  ujM/n  a  leai  estate  in  Scotland »  the  Court  of  Session  was  buund 

IniAter  the  law  lod  rei  sitae,  and  that  law  declared  him  legitimate.     But 

firi  Mow  and  your  lordships  held  that  le^timacy  is  a  status  to  be  deter 

hy  ti*e  law  of  the  party's  birthplace,  or»  at  any  rate,  by  that  of   th' 

ttwnlrr  where  Uie  marriage  of  his  parents  was  had,  as  well  as  himself  bojn ; 

jjd  tiiey  held  him  bastard  in  Scotland,  where  the  laud  lay,  because  he  was 

in  America,  where  his  birth  and  his  parents'  marriage  took  place.     In 

more  it.  Bowes*  a  marriage,  had  in  London  after  the  birth  of  tlie  cliild^ 

*l*Held  not  to  legitimate  the  issue  either  as  to  Scotch  honors  or  estate  on  the 

•■ow  grounds;  and  in  both  these  cases  one  of  the  points  made  for  the  judg- 

'■fiit  «r(is  the  absurdity  of  holding  the  same  j>erson  to  be  bastard  in  one  coun- 

*'J»tui  legitimate  in  another.    It  is  plain  that  legitimacy  has  but  one  meaning, 

Wnidy,  born  in  law*ful  wedlock.     Now  in  Scotland  the  child  born  before  the 

ittirHaije  ceremony  has  been  jierformed  is  legitimate,  not  because  of  a  subse- 

<Jtent  act  of  bis  parents,  bat  because  he  is  considered  as  born  in  lawful  wed- 

^    Tlv  1'  is  held  to  have  preceded  his  births  and  according  to  the 

4oe^ftne  ai  iire  of  tiie  civil  law,  from  which  Scotland  and  other  coun- 

^re  borrowed  this  principle,  he  is  considered  as  nou  legitimatus,  sed 

lai  »b  initio.     Nor  is  tliis  a  mere  fiction  of  law  and  a  technical  refine- 

*«Bt    Marriage  in  Scotland  is  a  consensual  contract,  and  perfected  by  consent 

ilone.    But  this  may  be  given,  and  the  contract  made  in  two  ways,  either  per 

*vU  do  prsesenti,  or  by  a  promise  subsequente  copula.     Now  in  the  hitter 

®»*<b*  eirpula  makes  the  previous  promise  a  consent;  it  turns  the  promise 

wnwtrning  the  future  into  a  present  consent.     A  child»  then,  bom  in  the  in- 

ttrrgi  Ijeiween  tlie  promise  and  the  copula  would  be  legitimate,  for  tiie  copula 

iwuld  »how  that  consent,  and  therefore  a  marriage  hiid  preceded  his  birth. 

«» dtiw  a  marriage  after  the  birth,  for  that  raises  the  legal  presumption, 

there  was  a  r^^n^i^nt  before  the  birth  and  at  the  cohabitation.    The  cuhabi- 

Id  t  n  a  conseni  and  a  marriage;  the  ceremony  h*  only  held 

M  M>us  ccmsent  and  contract.     So  much  is  this  the  case, 

fV  married  t-o  another  at  the  time  of  the  child's  lurtli,  or 

Hg  ren  that  birth  and  the  cfremony,  no  legitimation  takes 

no  room  exists  for  tlie  presumption  of  law  that  the  consent  or 
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is  the  lawful  heir  in  England,  who  is  the  eldest  son  bom  within 
lawful  wedlock,  it  is  but  changing  the  position  of  the  point ;  for 

marriage  took  place  before  the  birth.     All  this  is  certain  and  clear,  bnt  the 
learned  judges  in  the  court  below  appear  not  to  have  taken  it  into  their  oon- 
sideration.     The  judgment  is  rested  entirely  upon  the  statute  of  Merton,  and 
it  is  contended  that,  by  that  famous  act,  he  is  declared  a  bastard  who  is  bora 
before  the  marriage  of  his  parents;  no  doubt  so  he  is  in  England;  and  nodoabt 
bastardy,  the  status  of  bastardy,  is  what  the  English  law  is  there  dealing  with. 
But  is  this  an  authority  for  saying  that  he  only  shall  inherit  English  Undi 
whom  that  statute  declares  legitimate?    It  is  said  that  the  lex  loci  reinto 
must  govern  the  succession  to  real  estate ;  undoubtedly  it  must ;  and  if  that 
law  gives  it  in  Kent  to  all  the  sons,  and  in  Brentford  to  the  youngest,  and  else- 
where to  the  eldest,  these  several  sons  are  the  heirs  in  those  several  plaees. 
But  when  it  is  said  the  lawful  issue  shall  take,  I  agree;  I,  too,  say  onljtbe 
legitimate  son  or  sons  shall  inherit;  but  to  find  who  are  the  legitimate  sons,  I 
must  ask  the  law  of  the  birthplace,  which  fixes  the  status  of  legitimacy;  of  the 
personal  quality,  according  to  Huber,  that  travels  round  everywhere  with  the 
party.     But  the  argument  assumes  a  narrower  and  apparently  closer  form  still, 
for  it  is  said  that  the  statute  declares  those  only  inheritable  who  are  bom  in 
marriage,  and  that  Lord  Coke  accordingly  defines  the  heir  to  be  him  whole 
ex  justis  nuptiis  procreatus.    There  is  in  this  however  a  g^at  fallacy:  "  Born 
in  marriage  "  or  not,  **  ex  justis  nuptiis  procreatus ''  or  not,  is  to  be  determined 
by  some  law  or  other ;  it  is  not  a  question  that  answers  itself  and  in  one  way 
only.     Then  what  law  shall  determine?     Certainly  either  the  law  of  the  conn- 
try  where  the  party  was  born,  or  where  the  marriage  was  had;  the  law  either 
of  the  country  where  the  nuptiae  were  had,  or  where  the  procreatio  took  place. 
A  question  might  arise,  where  the  events  happened  in  different  countries;  it 
might  then  be  doubted  which  law  should  govern,  which  should  be  resorted  to 
for  answer  to  the  question.     But  where  both  events  happened  in  the  same 
country,  as  here,  there  seems  no  doubt  at  all  in  the  matter.     Now  the  lawoi 
the  country  where  both  the  marriage  and  the  birth  took  place  declares  tiiat 
the  party  was  born  in  lawful  wedlock  ;  that  he  was  ex  justis  nuptiis  procreatoft* 
and  wholly  denies  that  he  was  born  before  marriage  or  out  of  wedlock.    Ba* 
it  is  said  that  this  is  a  fiction,  and  that  our  law  cannot  import  the  fictions  oC 
a  foreign  system,  though  its  principles  we  are  allowed  to  import.     This  di^^ 
tinction  I  do  not  profess  to  comprehend ;  what  is  a  fiction  but  a  principle?   X** 
is  only  one  particular  view  which  the  law  takes,  and  one  doctrine  which  it  li^^ 
down.     Suppose  a  Scotch  court  wei-e  to  deny  the  legitimacy  of  a  child  whow^»^ 
born  on  the  day  after  his  parents  married  in  England,  should  we  not  say  th^^ 
a  gross  absurdity  was  committed  ?    Should  we  not  say  the  child  was  bora  ^  - 
lawful  wedlock,  and  hold  the  doctrine  absurd  which  should  question  his  beic^- 
lawfully  begotten?    Nay,  suppose  a  gift,  in  the  usual  terms,  to  the  heirs   ^= 
the  body  lawfully  begotten ;  we  should  let  the  child  born  the  day  after  marria.^ 
take  under  such  a  gift,  although  it  was  clearly  not  lawfully  begotten  in  poi.*' 
of  fact.     This  is  a  fiction  exactly  analogous  to  the  Scotch  fiction.     The  Scots^ 
law  presumes,  against  the  fact,  the  marriage  to  have  been  had  before  the  bi«^ 
of  the  child;  our  law  presumes,  against  the  fact,  the  marriage  to  have  b©"^" 
had  before  the  cohabitation  of  the  parents.     The  fiction,  or  rather  pre8ni*»F 
tion,  is  parcel  of  the  legal  principle  in  both,  and  there  can  be  no  reason  for  itty- 
porting  the  residue  of  the  doctrine,  and  rejecting  the  presumption;  there  c»B 
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ijr  ju^  as  well  Bay  that  he  who  is  the  eldest  son  bom  in 
rfal  wedlock  (aod  so  the  claimaDt  ib)  is  the  lawful  heir  in  Eng* 

ion  for  ttnportini^  th#  Enj;^!i»h  law  pre.«umption  into  Scotland,  which 
JQvtifj  iod  rof^uiro  xi»  U*  ini^irt  the  Scotch  law  prf^Aumption  into 
ft  mufii  tm  reci)ll<»ct*?il,  t(i<f,  ihiit  tUc?  $yfxH*iiil  verdict  finds  aa  a  fact 
jitiinacy  of  the  party,  and  not  htn  li^'^timnlion;  it  finds  as  a  fact,  that 
li|^ttiQai4* ;  Uial  ia  to  MaVt  lawfully  txirn.  Now  we  know  this  to  mean  by 
law,  Uirn  in  lawful  wtsdiock;  but  the  Hndini^  in  the  V(*rdict  issuffi- 
tBuml;  Uif  l«i^ntimat4S,  aa  <x>»Lradbstinpiii*hwl  (rttm  legitimated,  means  born  in 
lawful  m»*'«  -  k  -M'i  .  i.i  i..'*?iii  nothing  else.  So  in  thcs  civil  law,  from  wht^nce 
'fkh  dort  I,  Ituth  in  Scotland  and  Holland  and  other  conn- 

tote*  Ikff  i-jMKi  11  r  ruit  legitimtttus,  as  in  the  same  system  of  jurispni- 

Hbar  b  a  i  Itbertintw,  one  of  tho  condition  of  a  freed  man, 

trae  i*t»rij.     If  any  person  were  found  to  l*e  ingenuus  by  an 
i«  TC  alMMtkl  ODD  tend  that  he  nrver  had  been  a  nlave,  though  a  find- 
filvr  ndghl  leave  it  er]ulv<:>cal.     In  like  manner,  and  by  parity  of  rea^ 
being  fouad  legitimate,  or  legitimus^  and  not  le^timated  or 
eselOiUia  thr  itupposiiion  of  h\n  ever  baving  been  a  bastard,  and 
to  hm  lawfully  born  and  b' '^iTt  -n.    Supptwe  a  Scotch  estate  devolved 
bffofv  tUMTiagQ,  a*  y  devi&e,  or  rather  Scotch  convey- 

l»  thm  nmHnxm  of  dmriae,  to  1 1  n  of  A,  I  apprehend  that.  A  marry- 

ibo  day  aft«tr  the  devim^r'ndeHth,  the  eHtate  would  be  vested  in 
hm  would  become  Uigitimate,  though  bcjrn  liefore  the  death, 
li  ttuppoewiry  K>  argQ«  iltis,  thoug^h  it  illustrators  the  principle;  the  fact 
li*  Ikal  tb«  iMor  of  th«  plaintiff  was  born  in  Scotland  Ie^timat«,  or  in 
waAook*     Tho  eaaaa  of  Crawford  r.  Patrick,  and  St  rath  more  v.  Bowes, 
■I  itrinrty  reforrod  to,  but  they  r^piir^  aiiotber  remark.    They  were 
Itt  Ikk  Bovti^v  by  *PP^>  i^  i^  true,  from  Scotland,  and  respecting  the 
tml  iiUto,  Imi  atlU  by  thia  IIous^,  and  ii|ion  gen*^ral  principles  of  law. 
■p  wwri*  (hi*  pn^ebt^  ci^nv^m^  of  this;  they  decided  the  bastardy  of 
■d€'^  ^at,  as  l^ord  Lied«idale  laid,  they  were 

hyu  Aoe,  and  lherefor«  btatard  in  Scotland, 

M  rifllii  «iBtiiir  1  real  estjiUs/    It  is  not  more  the  rule  of  the 

lav,  l^ai  ehildi  >  utof  wetllock  shall  not  inherit,  Uiough  tlieir 

iMimnoAiTf,  than  H  ia  the  rule  of  the  Scotch  law  that  such  children 
iftkeril^  if  ibair  paranta  do  intennarry*     It  u  not  more  alien  to  the  £ng* 
Iba  iction  that  such  children  are  bom  in  wedlock,  than  it  is 
Id  IIm  Seoicb  la^  *     -  'lie  tliia  principle.     The  English  rule  bein^ 
i  DO  A  fijted  and  known  principle  of  common 

^  bw asaftlf  Iba  laiDe  u >niT  with  statutory  pro vbion.  How  then  can  the 
ilfarili  ffiDdl|ila  ba  adoft#d  in  two  oaaes  identically  the  itame?  The  court 
^^bv  ii|»  lh«l  tba  fia^iali  law  ipvea  not  an  estat«  to  the  baf(t;ird  eij^ne,  and 
%il  H  UmM»  Wm  m  bMlard,  althoui^h  by  the  Uw  of  hi^i  birthplace  he  waa 
Kaoaala.  Tba  8ao4dt  law  (*ivoa  the  i^tato  to  the  bastard  eigne,  regarding 
_  bp  ii  lafitltDal#»  aDil  Uan  H<ki«#' a^ljiidi^,  Uiat  he  tihould  not  take  that 
^^B^  aaly  baaanaa  be  ^^  ilk^'  the  law  of  his  birtliplace,     Vour 

^^Klfa  «laddad  tbal  Iba  lai  Vx  >  hould  not  l>e  regarded  when  it  dif* 

^^B bM  tba  lea  loti  eaDtta^iiact  natnitati«i;  you  decided  that,  when  the 
ffBv  bp  iwilamiT  far  lafUbaacy,  it  should  yield  to  the  latter,  which  declared 
^  Saiifdj     Bow  oaa  jmi  ba  aaUad  upon  hen  to  dtniidu  that  the  ka  loci  rai 
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land.     The  real  point  in  difficulty  was  not  met  nor  considered  by 
the  learned  judges.     The  very  question  was,  whether  the  law  of 

sitsB  shall  not  overrule  the  other  law,  and  that  again  in  favor  of  bastardy?  I 
profess  my  inability  to  understand  how  these  two  decisions  of  the  same  ques- 
tion can  in  any  way  stand  together;  nof  am  I  able  to  perceive  that  the  least 
attention  was  paid  by  the  court  below  to  those  important  decisions  of  yoar 
lordships.    I  perceive  that  the  whole  argument  in  that  court  turned  upon  i 
question  not  in  dispute  here.     The  learned  judges  suppose  that  they  decide  the 
question  when  they  prove  that  the  English  law  is  to  govern  the  case,  becaoae 
the  question  relates  to  real  property  situated  in  England.    Now  undeniably 
the  English  law  is  to  govern  the  case  in  one  sense ;  the  eldest  lawful  sou  is  to 
succeed;  but  who  that  son  is  must  be  determined  by  the  law  of  his  birthplaoef 
and  by  the  fact  found  that,  under  that  law,  the  lessor  of  the  plaintiff  is  eldest 
lawful  son.     Nay,  even  if  we  take  the  English  law  to  be  that  the  lawful  son 
or  heir  is  he  who  was  born  in  wedlock,  then  we  have  here  the  fact  found,  and 
found  as  a  fact,  that  in  the  country  where  he  was  born,  the  party  was  bora  in 
wedlock.     No  one,  it  must  be  always  borne  in  mind,  pretends  to  say  that  the 
English  law  can  in  any  way  dispose  of  the  whole  question.   Admitting  that  the 
rule  cited  from  Lord  Coke  in  reference  to  the  statute  of  Merton  is  to  goven 
us,  haeres,  qui  ex  justis  nuptiis  procreatus  est,  no  one  contends  that  the  ques- 
tion, what  are  justse  nuptiae,  can  be  determined  otherwise  than  by  a  reference 
to  the  lex  loci  contractus,  or,  it  may  be,  loci  nativitatis.     To  that  foreign  law, 
then,  we  must  resort;  and  the  only  question  is,  at  what  period  of  cor  inquiry 
this  recourse  shall  be  had.     No  more  need  be  said  to  show  how  very  far  from 
decisive  of  the  present  question  that  position  is,  which  alone  is  argued  or 
defended  by  the  learned  judges,  namely,  that  the  law  of  England  most  govern. 
It  does  govern,  but  with  the  aid,  through  the  ministry,  of  the  foreign  law. 
The  reference  made  to  the  dictum  of  the  Master  of  the  Rolls,  in  Brodie  ». 
Barry,  (2  V.  &  B.  p.  127)  does  not  touch  the  case.     All  that  his  honor  there 
said  was,  that  questions  on  real  rights  must  follow  the  law  of  the  country 
where  the  land  lies.     This  is  not  denied;  nor  was  it  denied  by  this  House, 
when  it  refused  to  consider  W.  Sheddon  or  J.  Bowes  as  legitimate  in  respect 
to  Scotch  estates,  although  the  law  of  Scotland,  where  those  estates  lay,  held 
them  both  to  be  so ;  or  rather  would  so  have  held,  had  they  been  bom  in  Soot- 
land.     But  while   this  House  and  the  Court  of  Session  admitted  that  the 
Scotch  law  must  decide,  they  also  held  that  the  Scotch  law  refused  estate  to 
bastards,  and  that  it  regarded  one  as  a  bastard  who  was  so  by  the  law  of  his 
birthplace.     That  was  the  same  case  in  principle  with  this,  in  every  material 
rospect.     It  is  not  easy  in  such  a  question,  a  question  raised  on  the  conflictos 
h'jjum,  to  omit  all  considerations  of  convenience;  inasmuch  as  it  is  principally 
on  views  of  convenience  that  the  whole  doctrine  of  what  is  generally  called 
a^mitas  turns.    One  should  say  that  nothing  can  be  more  preg^nant  with  in- 
convenience, nay,  that  nothing  can  lead  to  consequences  more  strange  in  state- 
ment, than  a  doi^trine  which  sets  out  with  assuming  legitimacy  to  be  not  a 
personal  status,  but  a  relation  to  the  several  countries  in  which  rights  are 
claimed,  and  indeed  to  the  nature  of  different  rights.     That  a  man  may  be 
bastard  in  one  ooimtry.  and  legitimate  in  another,  seems  of  itself  a  strong 
position  to  atfirm,  but  more  j«taggering  when  it  is  followed  up  by  this  other, 
that  in  one  and  the  same  country'  he  is  to  be  regarded  as  bastard  wlien  he 
comes  into  one  court  to  claim  an  estato  in  land,  and  legitimate  when  he  resorts 
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4  did  oat  take  the  rule  as  to  legitimacy,  the  eldest  son 
viibiii  lawful  wedlock,  from  the  verjr  status  m  to  the  pointa 

'  |p  obtaii)  poraotiai  succession ;  nay,  that  the  fiAme  court  of  equity, 
1  c»UI«  iiappirns  to  be  ItDpreased  with  a  tru«t,  niu^t  view  him  as 
1  and  i«giiiinat4*,  La  respect  of  a  Auooeflsion  to  the  aamo  iiiteisttite. 
]  W  happen  to  be  next  of  kin  to  hi»  uncle,  who  had  a  mort- 
ilato,  ht  must  be  denied  his  succession  to  the  land  of  the 
uiaHcv  of  bastard*  and  be  allowed  to  come  in  as  an  iuGiim- 
iine  estate  in  his  ca)>a4:ity  of  legtUniaU*  sun  tu  the  same 
4m ^T  m  assumed  to  Ih5  th<5  law  by  the  learned  judges^  who 
r«  and  adrbed  your  lordshi|is  here.  They  bsve  n«tL  aftnumedi 
*  Ibty  oacioot  deny,  that  it  in  another  consequence  of  liaeir  doe* 
» to  aaable  a  deseendant  of  the  sanity  basttard  to  claim  through  him  m  if 
r  Iflgiiiaiale,  while  the  alleged  force  of  the  statute  of  Merton,  itnd  of 
Ispd  Colbe's  oammfniMry  thereupun,  excludes  him  from  taking  it  himself*  In 
lliiiaie  ODisalry,  in  the  aame  oourt^,  in  reii]XH:t  to  the  same  land,  he  is  both 
IflHiil  sail  Ic^liiaale;  hselard  for  the  purpo«io  of  his  own  succession,  legiti- 
aslswliaiyMS  >iiff  aiifni  oj  oibers  is  concemeii.  May  I  be  {K'rmitted  most 
Mfiolfiilty  Ici  eapriss  a  dtiabt,  whether  or  not  tliis  question  htkA  received  all 
itaimfciUiBltiia  whidi  it  dasarrcs  st  the  hnnds  of  tlione  learned  judges?  I 
Ism  hoI  tliai  it  esnii»  the  argument  much  further,  but  there  is  a  proceeding, 
iiA  kaowa  lo  yo/ux  lordiklupA  sitting  here  as  a  court  of  general  jurisdictioa 
siif  tiie  wliol*  United  Rtng^lom.  though  unknown  to  the  courts  of  England, 
—  lie  pmoBM  of  dcchuaiQr,  Snpjio^  a  declarator  of  legitimacy  had  been 
In^Jil  to  the  Scotch  oourta  by  the  leiwor  of  thi.s  plaintiff,  the  judgment 
anM  kevw  hmn^  and  quit*  as  a  matter  of  course^  that  he  was  lawful  son  of 
Wa.  BirlwIiieUo;  and  tike  present  defendsikt  Wiiig  made  a  party  ttj  this  ^nit, 
Ibjsdfusnt  cDiikl  bs  given  ia  evidence  before  \lw  court  where  the  ejectmeut 
Sitkaiirs  as  was  brought,  t  sgree  tliat  such  a  judgment  do^  not  couelu- 
M^liiiiiit  jsi  it  vookl  place  the  conftiot  of  the  two  laws  in  a  sunipwhat 
^^awltglll«  U  Iba  Eogiiah  court  should  prot^ounce  him  bastard  whom  the 
^tmk  aovt*  iliyiig  la  lbs  country  of  hi*  birth,  had  pronounced  lawful 
aa  Bat  if  Mlt  jadlgaMQls  wera  brought  here  by  apf  eal  and  writ  of  error* 
I  taiilt  hshfirti^  jmtf  lordships  would  t»e  c^^im^ielied  to  al&rm  tiie  sen* 
>  qi  ^  urt,  and  yet  you  are  now  ssked  to  slllrm  Itje  opposite 

si  oi  Uw^  i%>"H  *  B^ach*  Let  it  be  obverved^  too,  tliat  all  this  auomai/ 
^Is  ^(kad;  H  heglai  aad  eads  here;  for  the  ^coteh  judges  have  decided  in 
•A  iM^  wklh  fwrf*^*    ...;.*-.....    HI,  ^eij  ng  entire  uniformity,     Those 

h  legal  principle,  in  its  enlarged  sense,  is 
ratady  of  Uw  i«Hidal  and  of  tlM  civil  law,  tut  well  as  of  the 
I  ol  ikiHlandt  have  been  guided  in  all  their  determina- 
isl  Mehqaeetioiis  br  dmple.  mttonal.  and  int^^Uigiblf)  principles.  If  a 
af  li^timaey  mmw  brtiucht  V^fore  them  by  one  born  in  England 
ma^,  aad  wbes*  parwnU  aft/^rw.irdu  intermarried,  tlieir  senleuce 
^IMW  tiMi  be  mm  iOsgHimaUi:  and  i>ren  w^ri»  he  to  claim  a  Hootch  estate 
^  lla  «9«ld  be  tb«  same.  Tldn  hap  beea  nded  In  SeoUaud  in  the  caaes 
^vibiB  oae*  r^l>  rrr^^  f.i,  and  affirmed  apeil  appeal  h<-re,  l^wt  you  Sfe 
*^  idriieil  to  ^  'Ti^n^t  c*>un>e  wh^-n  the  sami*  qnestion  ari«t*s  in 

*^bB  lati  ol  Ui-  *  *-»*"i  Kinrfom      It  may  be  oh*<»nfHl  that,  in  n»f erring 
^^»  issish  MssSt  lbs  Issniod  chief  jusllea  mij%  without  discussing  them« 
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recognized  and  held  by  the  law  of  Scotland.  The  whole  consti- 
tuted his  personal  status  ;  and  that  personal  status  travelled  with 
him  into  England,  (a) 

that  it  is  satisfactory  to  him  that  the  form  of  the  proceeding,  a  special  verdict^ 
was  such  as  to  carry  the  question  before  the  same  tribunal  which  pronooDoed 
those  decisions.  In  the  advice,  however,  which  has  been  given  to  this  tribu. 
nal  by  the  same  learned  judges,  I  do  not  find  that  those  decisions  have  been 
much  considered.*    Birtwhistle  v.  VardiU,  9  Bligh,  71-88. 


(a)  The  well-known  case  of  Birt- 
tchistle  V.  Vard'dl,  referred  to  in 
the  text,  was  decided  in  the  King's 
l^nch  in  1826  (5  B.  &  C.  438;  8  D.  & 
R.  185).  The  point  determined  was 
that  a  child  born  in  Scotland  before 
the  marriage  of  his  parents,  who  were 
domiciled  in  that  country  and  after- 
wai'ds  intermaiTied  there,  could  not 
inherit  laud  in  England  as  the  heir  of 
his  father,  because  by  the  law  of  Eng- 
land the  heir  must  be  a  person  ex  jus- 
tis  nuptiis  procreatus,  although  by  the 
law  of  Scotland  a  child  bom  of  un- 
married parents  is  rendered  legitimate 
by  their  subsequent  marriage.  The  case 
was  an  action  of  ejectment  brought  by 
John  Birtwhistle,  claiming  to  inherit 
land  in  England  as  the  eldest  son  of 
the  brother  of  the  person  last  seised. 
His  parents,  who  were  domiciled  in 
Scotland,  were  not  married  at  the  time 
of  his  birth,  but  were  married  after- 
wards. Judgment  having  been  given 
for  the  defendant,  a  writ  of  error  was 
brought  in  the  House  of  Lords,  and  in 
1830,  Alexander,  C.B.,  delivered  the 
opinion  of  all  the  judges,  which  was 
against  the  plaintiif's  claim,  and  is 
above  quoted  by  the  author  (ante,  s. 
93  0.).  The  further  consideration  of 
the  case  was  then  adjourned.  In  1835, 
Lcrd  Brougham,  who  had  argued  be- 
fore the  House  in  1830  in  supiH)rt  of 
the  judgment  (2  CI.  &  F.  at  p.  582), 
expressed  the  doubts  concerning  its 
correctness  which  have  been  mentioned 
by  the  author.  It  was  then  ordered 
that  the  case  be  re-argued.  9  Bligh, 
32;  2  CI.  &  F.  571.  The  second  ar- 
gument took  place  in  1830,  and  the 


judges  again  attended,  and  their  un- 
animous opinion  was  that  the  claimant 
was  not  entitled  as  heir  to  land  in. 
England.    Their  opinion  was  deliven 
by  Tindal,  C.J.,  who  in  1826  had 
gued  as  counsel  for  the  plaintifE  in  th^^ 
King's  Bench  (5  B.  &  C.   at  p.  440^ 
8  D.  &  R.  at  p.  186).     The  furtli^j 
consideration  of  the  caae  was  agai.x3 
postponed,  and  in  1840  Lord  Brong^i- 
am,  after  acknowledging  that  the  lasl 
opinion  of  the  judges  had  made  vevj 
valuable  additions  to  the  former  opin- 
ion, and  after  mentioning  some  donbti 
which  he  still  felt,  declared  that  be 
should  offer  no  opposition  to  judgment 
for  the  defendant.     The  Lord  Chan- 
cellor (Lord  Cottenham)  expressed  his 
concurrence    in    the    opinion  of  the 
judges,  and  his  satisfaction  with  the 
ground  upon  which  they  put  it.    Judg- 
ment was  accordingly  given  for  the 
defendant     7  CI.   &  F.   895;  West 
H.  L.  500;  6  Bing.  N.C.  385;  1  Scott 
N.  R.  828;  1  Robinson  App.  Cas.  627. 
The  grounds  of  the  opinion  delivered 
by  Tindal,  C.J.,  upon  which  the  fintl 
decision  of  the  case  rests,  are  substan- 
tially these :  That  it  is  a  rule  or  maxim 
of  the  law  of  England  with  respect  to 
the  descent  of  land  in  England  from 
father  to  son,  that  the  son  must  be 
bom   after  actual  marriage  between 
his  father  and  mother;  that  this  is  a 
rule  juris  positivi,  as  are  all  the  laws 
which  regulate  succession  to  real  pro- 
perty, this  particular  rule  having  been, 
framed  for  the  direct  purpose  of  ex-» 
eluding,  in  the  descent  of  land  iu  Eng^ 
land,  the  application  of  the  rule  of  the 
civil  and  canon  law,  by  which  the  sub- 
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If.  SiA§€^mU Marriage  in  a  different  Countrt/from  that  of  the 
.  «*  Anollier  questioD  also  has  aritieu  la  England,  whether  a 


dI  iBAfHaK«  bttween  Uie  father 
'  mmm  bM  to  make  Ibe  son 
Btarrtaga  legiUmale;  and 
['Ibia  nilc  ol  deto^Dt  boing  a  rule 
if«  law  BniifrjLfid  to  the  land 
bt  aQow#d  lo  be  broken 
I  or  ilialiirbvd  by  ihtu  law  of  the 
i  iba  claitnaiU  was  born, 
Tomj  \m  allowed  to  govern 
■tAtoa  an  to  legitimacy, 
•VpltoeMl  ground  of  tbe 
'  wi  wdJona.  To  uadentand  the 
I  lotM  of  tJda  rule«  *  that  the 
b«  a  gienofi  bom  in  octuuJ 
'  in  ordor  lo  anahU  him  to 
I  in  England  by  d«fliocnt>'  and 
I  pcaitlTe  and  indexible 
\  lyp  rala,  and  how  closely  it 
lo  ike  land  iturlf,  it  ii  no* 
r  lo  eonaider  tb^  narhcr  authori* 
\  bnlli  baiare  snd  iuliiiiH|iicnt]y  to 
UN  iialDia  ol  Uaiton,  and  mnns  par- 
tiadM^y  ilia  It^gal  oon»tructton  and 
^paalba  ol  tlM  atailtt<^<  If  wi*  toko 
HiMottion  of  batr,  which  Lord  rVike 
a^li  Irani  liio  ao^n 
tti«kkb»bi«rf«»»*d  i 

itlnnan  t  Ih  )  vu., 

ikiilaii*ei  pmcrr^attut/ 

'  ikicri|iUo<t  f-iitkU  at  a  mar- 
]  aconrdin:^  lo  the  ral«ii 
mI  HIiiaI  of  tb<*  ciTil  or 
Boi  to  r«r«r  to  Ui^  Mir- 
r  il  Jaiiieaat  fwrbapt  Uie  ritry  fiar* 
1  irf  o«r  Ifrii-boolui,  —  it  b  ih4»r*i 


in  lawfnl  wedlock,  then  indL^d  the 
plea  shall  cease  in  the  KJnj;*9  Courts 
^x\A  the  arcbbisbo[j,  or  bbbup  of  the 
place,  BlrnU  be  coramar»ded  to  in(|uire 
concerning  auch  nianmge.  and  to 
make  known  his  decision  either  to  the 
King  or  his  justices.*  In  chapter  II 
he  gives  the  form  of  the  writ,  tIx«, 
*  The  King  to  the  ArchbiBhop:  Health. 
W.  api»eatitig  before  me  in  my  Court, 
ha»  d<  (n:uKled  ug^iinst  R.,  his  brother, 
eertiuti  land,  and  in  which  the  said  H» 
ban  no  ni^it*  ad  W.  iiays,  because  he  la 
a  l>afttard  bom  before  tlte  marriage  of 
tljHr  mother;  and  iince  it  doe^  not  be- 
long to  my  Court  to  inquire  concern- 
ing bafctanly,  I  si^nd  tljese  unto  you, 
commanding  you  that  you  do,  in  the 
Court  ChrintiAn*  tlmt  which  belongs  to 
you ;  and  when  tlic  suit  la  brought  to 
its  proper  end  before  you,  inform  ma 
by  your  letter  what  has  been  done  be- 
fore you  concnming  it.  Witness/  Ike, 
Tills  writ  puis  tlie  objection  against 
the  h»*ir*»  title  upon  the  very  rule  of 
the  Englij^h  law,  '  that  he  was  bom 
b<*fore  the  marriA^e  of  his  mother,* 
If  the  question  hivl  l»eeu  put  generally 
on  tlie  fact  whether  any  marriage  ha«l 
taki'U  piace^,  or  upon  the  lej^-ality  of 
snch  marriage  as  had  taken  place,  to 
such  a  question  of  general  bastardy, 
as  it  in  caJIihI*  the  bishop  would  have 
found  nn  difficulty  in  answering.  Hut 
as  the  canon  taw,  on  the  one  band^ 


M  Aiwm  (p,  70)  ■•  aa  admitted  prin-    h^^Ui  that  the  subs4H|uent  marnagi^  of 

tlie  jiarents  made  %h^  anteuntus  legiU« 
mat«>,  and  a«  the  common  law  of  Kng- 
land,  on  tlie  othrr  hand,  hold  that 
such  anU^natns  was  not  Irgitimato  for 
tbe  purpvjaeof  inheriting  bnd  in  Kng* 
lane],  if  the  question  had  gone  in  the 
general  form*  iho  ftuwwcr  of  the  bishop 
would  have  certified  such  antcnatus  to 
bavi»  bi>en  legitimate.  The  law  th«?n}' 
fort  framed  the  question  in  the  pre- 
ciwt  form  con  tainted  in  the  writ,  name- 
ly, a  question  fjf  special  liast^irdy*  The 
biabopa  being  placed  in  the  difficulty 


i^  *tbat  Ilia  eofnmon  law  only 
lo  be  a  ion  whom  the 
I  pffowlh  lo  ba  ao,*  Cvlanvilln, 
is  tha  ndgn  of  Henry  IL 
iboni  half  •  ofotory  ticft^re 
^  Hiiaftp  ol  lUqtoo)  wUkUm  {h,  7, 
^  tt)  Ikal  *  aaillwr  m  bastard  nor  any 
^^  Mt  bom  In  lawful  wedlock  can 
kii  Ibf  bgii  tiiiao  ol  tba  woni,  an 
^  l«l  U  any  ona  alainw  ao  inberi- 
^^  b  Iha  eliica<air  of  bair,  and  Iht 
•^fat^  olijart  la  blm  thai  l*»  eiui- 
^  la  Mr  tenvM  ba  wia  iio4  bora 
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child  born  before  marriage  in  one  country,  of  parents  domiciled 
in  that  country,  by  whose  laws  a  subsequent  marriage  would  not 


of  this  conflictus  legam,  at  length  the 
statute  of  Merton  was  framed  in  the 
l>Oth  of  Henry  III.  That  statute  has 
not  upon  the  original  roll  the  title  pre- 
fixed thereto,  [viz.  '  He  is  a  hastard 
'who  is  bom  before  the  marriage  of  his 
parents.*  7  CI.  &  F.  945],  upon  which 
observations  were  made  at  the  bar, 
that  it  showed  the  intention  of  the 
law  to  have  been  no  more  than  to  de- 
clare the  personal  status  of  those  who 
are  described  in  such  statute.  In  the 
edition  of  the  statutes  published  under 
the  commission  from  the  crown,  thei*e 
is  no  other  than  the  general  title  *  Pro- 
visiones  de  Merton ; '  and  no  more  ar- 
gument can  justly  be  built  upon  the 
title  prefixed  in  some  editions  of  the 
statutes,  than  upon  the  marginal  notes 
against  its  different  sections.  That 
statute  or  provision  of  Merton  runs 
thus,  viz.,  '  To  the  King's  writ  of  bas- 
tardy, whether  any  one  being  bom 
before  matrimony  may  inherit  in  like 
manner  as  he  that  is  bom  after  matri- 
mony, all  the  bishops  answered  that 
they  would  not  nor  could  not  make 
answer  to  that  iTVTit,  because  it  was 
directly  against  the  common  order  of 
the  church,  and  all  the  bishops  in- 
stanted  the  lords  that  they  would  con- 
sent that  all  such  as  were  born  afore 
matrimony  should  be  legitimate,  as 
well  as  they  that  be  bom  within  ma- 
trimony, as  to  the  succession  to  inheri- 
tance, forasmuch  as  the  church  accept- 
eth  such  as  legitimate.  And  all  ^e 
earls  and  barons,  with  one  voice,  an- 
swered that  they  would  not  change 
the  laws  of  the  realm  which  hitherto 
had  been  used  and  approved.*  It  is 
manifest  from  Bracton,  who  lived  and 
wrote  in  the  time  of  Henry  HI.,  that 
shortly  after  the  statute  of  Merton 
this  question  of  special  bastardy  ceased 
to  be  sent  to  the  bishop,  and  became 
the  subject  of  inquiry  and  determina- 
tion in  the  King's  Court  (b.  5,  c.  19). 
At  the  time  of  the  passing  of  the  star 


tute  of  Merton,  the  dominions  of  the 
crown  iucladed  Normandy,  Aqoitaioe, 
and  Anjou,  where  the  role  of  the  dnl 
and  canon  law  prevailed,  by  which  the 
subsequent  marriage  makes  the  aDt^ 
natus  legitimate  for  all  parposei  ind 
to  all  intents.    Tet  there  is  not  the 
slightest  allusion  to  any  exoeption  a 
to  those  bom  in  the  foreign  domioioos 
of  the  crown.    There  seems  no  reisoik- 
able  or  probable  ground  for  the  for- 
mise  of   any  intention  in  the  Uw- 
makers  of  that  day,  that,  with  th^ 
general  refusal  and  repudiation  d  HAM 
mle  of  the  civil  and  canon  law  u  t^> 
the  hereditary  succession  to  land  iza 
England,  there  should  be  a  tacit  ex- 
ception in  favor  of  a  claimant  bom 
beyond  the  seas.     And  it  would  be 
singular  indeed,  if  any  such  excepti<^n 
existed,  that   neither    Bracton,  who 
wrote  with  so  much  diffuseness  on  this 
very  question  at  the  time  of  this  notar 
ble  refusal  of  parliament  to  alter  th0 
law,  nor  the  authority  of  Fleta,  nor  of 
any  of  the  other  early  writers,  sbould 
have  left  the  slightest  vestige  of  an  al- 
lusion to  such  exception  in  the  role- 
It  therefore  appears  to  be  the  just  con- 
clusion from  these  premises  that  tb* 
rule  of  descent  to  English  land  is,  that 
the  heir  must  be  bora   after  actual 
marriage  of  his  father  and  mother,  in 
order  to  enable  him  to  inherit;  tod 
that  tliis  is  a  rule  of  a  positive  inflex- 
ible nature,  applying  to  and  inhereii 
in  the  laud  itself,  which  is  the  subject 
of  descent,  of  the  same   nature  and 
character  as  that  rule  which  prohibited 
the  descent  of  land  to  any  but  those 
who  were  of  the  whole  blood  to  the 
last  taker,  or  like  the  custom  of  gaveiU 
kind  or  borough-English,  which  causes 
the  land  to  descend,  in  the  one  case, 
to  all  the  sons  together,  in  the  other, 
to  the  younger  son  alone.     The  broad 
proposition  contended  for  on  the  part 
of  the  plaintiff  is,  that  legitimacy  is  a 
personal  status  to  be  detennined  by 
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under  the  like  circumstances  in  other  respects,  the  change  of 
domicil  of  tlie  parents  to  the  country  where  the  marriage  was 
celebrated,  would  not  have  given  any  better  title  to  inherit,  as 
the  stain  of  the  illegitimacy  would  be  indelible.*  The  convene 
case  has  been  decided  in  France,  where  it  has  been  held  that  if 
a  child  is  born  in  a  country  (France)  where  he  would  become 
legitimate  by  a  subsequent  marriage,  he  will  become  legitimate 
by  such  subsequent  marriage,  although  the  marriage  should  take 
place  in  a  country  (England)  where  a  different  law  prevaib, 
and  where  a  subsequent  marriage  would  not  have  the  effect  o€ 
rendering  him  legitimate.^  The  result  of  these  two  cases  seems  bo 
be,  that  the  law  of  the  place  of  birth  of  the  child,  and  not  the  la^ 
of  the  place  of  the  marriage  of  the  parents,  is  to  decide  whether 
a  subsequent  marriage  will  legitimate  the  child  or  not.'  (a) 

1  Munro  v,  Saunders,  6  Bligh,  468;  Rose  o.  Ross,  4  Wils.  &  Shaw,  289;  I^ 
Appx.  p.  33-89.    See  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  3,  s.  2,  p.  108-110- 

2  The  case  of  De  Conty,  1608,  cited  by  Lord  Brougham  in  Mnnro  ».  SmO- 
ders,  6  Bligh,  478,  and  in  Rose  v,  Ross,  4  Wils.  &  Shaw,  299.  The  same  ca^« 
is  reported  in  Merlin,  Quest,  de  Droit,  art.  Legitimation,  s.  2,  note  (1),  p.  l&l » 
4to  ed.,  Paris,  1828,  who  corrects  the  error  into  which  Boullenois  had  fallen** 
in  stating  the  facts  of  the  same  case.  See  also  1  Burge,  Col.  &  Fcnt.  La«^« 
I>t.  1,  c.  1,  s.  2,  p.  102,  106,  107.  May  there  not  be  room  for  a  distinction  i* 
such  a  case,  as  to  the  state  of  the  party  or  property  in  the  country  of  his  birtto» 
and  that  of  the'  party  or  the  property  in  the  country  of  the  marriage,  eb^c^ 
country  adhering  to  its  own  laws  in  regard  to  the  property  situate  there? 

*  But  see  the  elaborate  opinions  of  the  Scottish  judges  on  the  same  qoestiootf* 
in  Rose  v.  Ross,  4  Wils.  &  Shaw,  Appx.  p.  33-89.  The  House  of  Lords  re- 
versed their  judgment. 

(a)  Legiiimation    and  Adoption,  —  ever  it  may  be,  devolve  at  his  deatli 

When  a  person  claims  a  right  of  succes-  upon  the  persons  designated  by  the 

sion  to  property  in  a  character  acquired  law  of    England    to    succeed   to   it 

by  a  foreign  law,  it  Is  necessary  to  ascer-  Whoever  claims  to  succeed  to  eitlwr 

tain  that  the  character  thus  acquired  must  answer  the  description  contained 

is,  not  only  in  name,  but  in  fact,  the  in  the  common  law  or  the  statute  liw 

one  which  gives  him  that  right  accord-  of  England.     When  the  common  law 

ing  to  the  law  which  governs  the  succes-  declares  that  the  real  estate  shall  de- 

sion.     It  makes  no  difference  whether  scend  to  the  eldest  «oii,  or  when  the 

the  property  is  movable  or  immovable,  statute  provides  that  the  personal  es- 

Succession  to  the  former  depends  on  tate  shall  be  distributed  among  dUU- 

the  law  of  the  owner's  domicil  (s.  481,  r^n,  the  heir  must  be  the  ton,  and 

post).     The  latter  devolves  according  the  persons  entitled  to  share  in  the 

to  the  law  of  the  situs  (s.  483,  post),  distribution  must  be  chUdrt.ny  in  the 

For  example,  if  the  owner  be  a  person  sense  in  which  those  words  are  used  in 

domiciled  in   England,  both  his  im-  the  English  law.     This  is  not  merdy 

movable  property  in  England  and  the  a  question  of  status;  it  is  a  question  of 

whole  of  his  movable  property,  where-  description.     With  regard  to  persoDB 
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Foreign  Jurists.  —  We  have  already  seen  that  the  same 
I  upon  these  very  points  is  maintained  by  Hertius,  by 


rsonal  status  is  governed  by 
law,  the  word  son  or  child 
eans  a  son  or  child  born  in 
L^timatioD  per  subsequens 
iam  and  adoption  do  not  ex- 
lat  law.  Conseqtently  no 
)  status  is  governed  by  Eng- 
inswers  the  description  of  a 
d  unless  he  was  born  in  wed- 
t  the  right  of  succession  may 
fd  by  a  person  whose  status 
ed  by  the  law  of  a  foreign 
lud  by  that  law  he  may  have 
of  a  child,  although  not  bom 
k.  lie  may  have  been  legiti- 
the  subsequent  marriage  of 
^8,  or  by  an  act  of  the  legis- 
^out  any  such  marriage,  or 
ive  been  adopted  as  the  child 
son  not  related  to  him  by 
The  question  still  remains 
le  is  what  is  meant  in  the 
law  by  child,  ^^llen  the 
used  in  a  law  regulating 
sion  to  real  estate  in  £ng- 
le  personal  estate  of  a  person 
in  England  at  his  decease, 
lean  what  it  does  when  it  is 
>  an  English  child,  or  has  it 
meaning  may  be  given  to  it 
iw  of  any  foreign  country 
claimant  may  be  domiciled? 
;ter  be  its  meaning,  then  a 
[  in  the  English  law  cannot 
I  except  as  meaning  what- 
in  any  country  be  called  by 
5.  It  is  difficult  to  believe 
)  are  used  in  that  way  in  the 
y  country.  Before  mention- 
ses  upon  the  subject,  it  may 
ked  that  the  presumption 
ms  the  natural  one  is,  that 
of  an  English  law  are  used 
iglish  sense,  and  that  when 
child  is  used,  it  always  has 
ing  which  it  has  when  it  is 
English  people.  If  this  be 
on  cannot  succeed  to  pro- 


perty by  virtue  of  an  English  law  as 
the  gon  or  child  of  another,  unless  he 
is  a  child  of  that  person  bom  in  wed- 
lock, notwithstanding  he  may  be  his 
son  or  child  by  the  law  of  the  domicil. 

It  is  upon  a  similar  principle  that 
a  marriage  contracted  in  a  polygamous 
country  between  parties  belonging 
to  it  is  not  in  other  countries  con- 
sidered as  a  marriage.  Hyde  r.  Hyde, 
L.  R.  1  P.  &  M.  130;  Harvey  v,  Far- 
nie,  6  P.  D.  p.  53 ;  Ross  r.  Ross,  129 
Mass.  p.  247.  The  reason  is  that 
the  union  of  a  man  and  a  woman  in  a 
polygamous  country  is  in  its  nature  a 
different  relation  from  that  which  is 
called  marriage  in  other  countries. 
The  latter  is  defined  as  the  *  union  for 
life  of  one  man  and  one  woman,  to  the 
exclusion  of  all  others.'  The  very 
terms  of  the  former  allow  a  plurality 
of  wives.  And  *  the  use  of  a  common 
term  to  express  these  two  separate  re- 
lations will  not  make  them  one  and  the 
same,  though  it  may  tend  to  confuse 
them  to  a  superficial  observer.'  Ilyde 
r.  Hyde,  L.  R.  1  P.  &  M.  130. 

In  a  country  where  legitimation  per 
subsequens  matrimonium  is  allowed 
by  law,  a  child  legitimated  in  another 
country  by  such  a  marriage  would  be 
a  child  in  the  sense  in  which  the  term 
is  used  in  the  former.  So  a  child  by 
adoption  would  be  recognized  as  a 
child  in  a  country  where  adoption  ex- 
ists,  and  gives  to  an  adopted  child  the 
status  of  a  child.  But  it  is  necessary 
that  legitimation  per  subsequens  ma- 
trimonium in  the  one  case,  and  adop- 
tion in  the  other,  should  be  allowed 
by  the  laws  of  both  countries.  If  it 
is  not  allowed  in  the  country  of  the 
domicil,  by  the  law  of  which  his  status 
is  governed,  the  subsequent  marriage 
does  not  legitimate  him,  and  he  does 
not  by  the  adoption  acquire  the  status 
of  a  child  of  the  person  who  adopts 
him.     If  it  is  not  allowed  in  the  coun- 


144 


CONFLICT   OF  LAWS. 


[s.m. 


Bouhier,  and  by  BouUenois.^    The  latter  puts  the  very  case  of  a 
child  born  in  England  in  concubinage,  and  whose  parents  after' 

1  Ante,  8.  93  </,  93  t. 


try  by  the  law  of  which  he  claims  the 
right  of  succession,  he  is  not,  as  it 
would  seem,  what  is  called  a  child  in 
that  country,  although  in  the  country 
of  his  domicil  he  may  have  the  status 
to  which  that  term  is  there  applied. 

None  of  the  difficulties  that  have 
been  mentioned  arise  when  the  right 
of  succession  to  movables  is  claimed 
by  virtue  of  a  status  acquired  in  a 
foreign  country  in  which  the  owner 
was  domiciled  at  his  decease.  The 
succession  is  governed  by  the  law  of 
the  owner's  domicil,  and  the  only  in- 
quiry open  is  whether  that  law  gives 
the  claimant  the  right  he  asserts. 

In  Birtwhistle  v.  Vardill  (supra,  s. 
93 r,  note;  7  CI.  &  F.  895)  the  plaintiff 
was  a  Scotchman  who  was  born  before 
the  marriage  of  his  parents,  but  was  le- 
gitimated according  to  the  law  of  Scot- 
land by  their  subsequent  marriage. 
His  father's  brother  died  seised  of  land 
in  England,  and  the  plaintiff  claimed 
it  as  his  heir.  It  was  contended  in 
his  behalf  that  his  legitimacy  was  a 
question  of  status  to  be  determined  by 
U)e  law  of  Scotland,  and  by  that  law 
he  was  the  eldest  legitimate  son  of  his 
father.  This  was  not  disputed;  but 
it  was  answered,  and  the  decision  was 
put  upon  the  ground,  that  it  was  a  rule 
of  English  law  with  respect  to  the  de- 
scent of  land,  that  a  person  claiming 
to  inherit  land  in  England  as  the  son 
of  another  must  be  a  son  born  after 
actual  marriage  between  his  father  and 
mother.  Although  this  rule  was  laid 
down  in  respect  only  of  the  descent 
of  land,  which  was  the  subject  of  the 
case,  yet  it  is  difficult  not  to  think  that 
the  real  foundation  of  the  rule  was  in 
the  meaning  which  the  law  of  England 
attaches  to  the  word  «on,  and  that 
the  reason  of  the  rule  is  that  a  person 
is  not  what  is  called  a  son  in  Eng- 
lish law  unless  he  was  born  in  wedlock. 


It  is  to  be  noticed  that  the  Mirror  of 
Justices,  p.  70,  the  earliest  authoritj 
cited  by  Tindal,  C.J.,  in  the  opinion 
delivered  to  the  House  of  Lords 
(7  CI.  &  F.  9l>6)  states  the  prin- 
ciple  in  these  words :  *  thai  the  common 
law  only  taketh  him  to  be  a  son  whom  the 
marriage  prooeth  to  be  so.^  The  role 
applied  in  Birtwhistle  r.  Vardill  seems 
to  be  nothing  else  than  this  princii^ 
stated  solely  with  reference  to  the  de- 
scent of  land.  The  decision  is  8ome> 
times  supposed  to  have  depended  upon 
the  statute  of  Merton,  which  related 
only  to  inheritance  of  land.  But  Tin- 
dal, C.J.,  showed,  by  authorities  be- 
fore that  statute,  that  the  rule  had  an. 
earlier  existence.  The  statute  was  in 
terms  nothing  but  a  refusal  by  the 
barons  to  change  an  existing  role  of 
law.  Lord  Brougham,  who  alone  op- 
posed the  decision  in  Birtwhistle  r. 
Vardill,  said  in  Fenton  o.  Livingstone, 
3  Macq.  p.  532,  that  the  former  case, 
*  in  some  of  the  opinions  of  the  learned 
judges  below  is  supposed  to  haTe 
been  decided  in  consequence  of  a 
statutory  provision;  but  the  statute 
of  Merton  is  only  declaratory  of  the 
common  law,  or  rather  it  is  a  refusal 
to  alter  that  law.' 

In  Pennsylvania  and  Alabama,  Birt- 
whistle V.  Vardill  was  followed,  in 
Smith  V.  Derr,  34  Pa.  St.  126;  Lingen 
v.  Lingen,  45  Ala.  410;  and  was  cited 
with  approval  in  Maryland,  in  Bamom 
V,  Barnum,  42  Md.  251,  307. 

In  Boyes  v,  Bedale,  1  H.  &  M.  708, 
an  illegitimate  daughter,  who  was 
bom  in  France,  and  whose  parents 
were  domiciled  there,  was  legitimated 
according  to  the  French  law  upon  their 
subsequent  marriage.  Her  father's 
uncle,  a  domiciled  Englishman,  had 
bequeathed  a  sum  of  money  to  her 
father's  *  children.'  Wood,  V.C,  held 
that  she  could  not  take  under  the  will 
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ome  residents  in  France  and  there  intennarry  without 
itnralized,  and  sajs  that  the  child  is  not  legitimated  by 


He  mil}:  *  Wlien  lbtte»> 
,  of  tlie  crhUdpen  of  his 
k  Ml  frlfupUcit«rp  and  he 
■  '^--^  Mi  ma  Hie  law  of 
iH  lb<^  nephew*9 
i»*»uiu»r  csiniiot  be  a»- 
'  that  Uiere  in  any  otVier 
Fditkl  CJiUuit.*      He  SKlded: 
timl  tbe  IftnguiLge  of  Uie 
IticttioiiJt  inrould  l>e  d^iilt 
hy*     it  au  inteslate 
in    England*  llie  di- 
hb    i^ifK-rty   b    governed 
EniirhBh  law,   and  no 
talce   by  rt»jtre«entation 
iiti!  Utiles  legillfDaU^  by 
nd/ 
rt  Wiltoo^i  Truatm  L*  R. 
UOa.    KlDdenley*   V.C.. 
(  raW  til  %kife&6  worda:  '  Now« 
p  a  will  madc^  in  England 
domtciJed  in  Eng- 
immuirmid  aoeonliug  to 
Efitry  term  in  it 
T  rotation  wbtcb 
<i|^  to    English 
|IIm  ttitrrpretaiion  Mrhich 
gtrva  to  the  word 
lly  children  law- 
iii^tl*    nuptiia  pro- 
be 0ome> 
aipHai  the 

KTli   to  tUM» 

Iman'n  Trtwta, 

D.  2m,  mined 

r  ihn  atoiute  of 

•  >f  unmar- 

.     ;tjLnd,  who 

I  afiKtnlktg  io  ih^  Patch 

wal  iaamag«, 

I  of  Ibf  fmomd  cut&te 

tor*  wIm>  luul  di«d  in- 

in  Eos^*"!-    "^o 
■liil«    viidrr  which 

M  Jt«  held  thAl  tha 
ia  Um  ilalato  ntoaoi 


exactly  ^hat  Wood,  V.C.»  said  it 
meant  in  the  will  uf  a  domiciled  Eng- 
lishman (Boyea  p.  Bedale,  supni)^  thai 
ia,  children  according  to  the  English 
law,  and  he  therefort*  decided  that  she 
waa  not  entitled  to  a  ^hare.  He  re- 
ferred to  the  dictum  of  Wood,  V.C, 
with  regard  to  tlio  atntute  of  distri- 
butions, and  said:  *  If  J  hiid  any  doubt 
iijion  the  subject  in  Ihia  case,  I  should 
follow  the  dictum;  but  in  fact  I  feel 
no  doubt  whatever/  He  aluo  quoted 
with  approval  the  re  mark  i$  of  Kindera- 
ley,  V.C.,  in  In  r©  Wilson's  Truata 
(BUpra). 

This  decision  of  Jcssel,  M^R.,  in  In 
re  Goodman *8  Tniuts,  was  reversed  on 
appt*al  by  Jamea  and  Cotton,  L.JJ*, 
Lush.  L. J., dissenting  (17  Ch.  U.  26Q). 
Cotton,  LJ.,  said  in  dcjiviering  judg- 
ment: *  It  waa  urgfd  in  support  uf  the 
decision  of  the  Masb^r  of  the  KoUi 
that  the  law  of  England  rccognisces  aa 
legitimate  those  children  only  who  are 
bom  in  wedlock.  Ttii;i  is  correct  aa 
regards  the  children  of  persona  who  at 
the  time  of  the  children's  birth  are  do- 
miciled in  England.  But  the  qne&tion 
a.^  to  legitimacy  is  on«  of  status,  and 
in  my  opinion  by  th<i  law  of  England 
questions  of  status  do^iend  on  the  law 
of  domiciL*  Further  on  ho  said:  *  I 
am  of  opinion  that,  if  a  child  is  legiti- 
mate by  the  law  of  the  country  where 
at  the  time  of  its  birth  \is  parents  wer« 
domiciled,  the  law  of  England,  except 
in  Uic  cose  of  jiuecesaion  to  real  eetate 
in  En  gland  V  recogntxei  and  acts  oa  the 
status  thus  declared  by  the  law  of  the 
domicil.  In  fact  iJie  respondents  wish 
to  use  the  proposition  *  that  *4o  aa 
English  act  of  parliament  tlioee  only 
are  next  of  kin  or  children  of  a  de- 
ceased brother  whom  thr5  law  of  Eng- 
land reco^iisccs  as  legitimate/*  as  if  it 
were  '*  whom  the  law  of  England  would 
recognixe  as  legitimate  if,  at  the  time 
of  their  birtli,  their  domtciK  thtt  it* 
10 
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such  subsequent  marriage,  but  remains  illegitimate,  as  he  was  by 
the  law  of  the  country  of  his  birth.     The  converse  case  of  a 


the  domicil  of  their  parents,  had  been 
English."  *  James,  L.J.,  concurred 
in  the  judgment  of  Cotton,  L.J., 
*  both  in  the  conclusion  and  reason- 
ing.* The  above  extracts  show  that 
it  placed  the  decision  upon  the  ques- 
tion of  iegitimacy.  Legitimacy  means 
lawfulness;  and  the  law  which  it 
suggests  is  the  law  that  governs  the 
status,  that  is,  the  law  of  their  domi- 
cil. By  that  law  it  must  be  deter- 
mined whether  the  status  was  lawfully 
establislied  or  not.  But  it  is  clear 
that  one  may  be  the  lawful  child  of 
another  by  the  law  of  their  domicil, 
and  yet  not  be  his  child  at  all  in  the 
sense  attached  to  the  word  in  another 
country.  It  would  be  so  if  in  an  act 
of  the  legislature  of  the  latter,  in 
which  the  word  chUd  was  used,  an 
interpretation  clause  should  provide, 
'  the  word  child  in  this  act  means 
a  son  or  daughter  bom  in  wedlock.' 
And,  without  any  statutory  definition, 
this  may  be  its  meaning  in  both  the 
common  and  statute  law  of  a  country. 
Wood,  V.C,  Kindersley,  V.C,  Jes- 
sel,  M.R.,  and  Lush,  L.J.,  decided 
that  it  had  that  meaning  in  the  law 
of  England.  Jessel,  M.R.,  decided 
this  case  upon  the  word  child.  The 
judgment  of  Cotton,  L.J.,  places  the 
decision  upon  the  word  legitimate.  Its 
effect  however  is,  that  whenever  a  per- 
son is  the  legitimate  child  of  another 
by  the  law  of  the  country  where  he  was 
domiciled  at  his  birth,  he  will  be 
deemed  a  child  of  that  person  in  the 
sense  attached  to  the  word  in  the 
law  of  England,  except  in  cases  of 
succession  to  real  estate.  According 
to  this  decision,  the  word  child  as 
used  in  the  English  law  cannot  be 
defined  more  precisely  than  as  mean- 
ing whoever  may  be  called  a  child 
according  to  the  law  of  the  country 
of  the  domicil.  If  legitimated  child- 
ren are  entitled  as  children  to  share 


in  a  distribution  under  the  Engiiih 
statute,  it  seems  to  follow  that  the 
offspring  of  a  connection  that  would 
not  be  treated  as  a  marriage — lor  ex- 
ample, a  polygamous  marriage— would 
also  be  entitled  as  children,  and  thik 
adopted  children  would  have  the  stme 
right.  It  will  thus  be  in  the  power  of 
any  country,  by  adoption  or  decree  or 
otherwise,  to  confer  on  any  one  domi- 
ciled there  at  his  birth  the  status  of  i 
child,  which  will  give  him  the  right  to 
succeed  to  property  under  the  law  of 
England,  although  that  kind  of  child- 
ren is  unknown  to  English  law. 

Although  Cotton,  L.J.,  says  that 
the  question  as  to  legitimacy  is  one  of 
status,  and  that  questions  of  statoi 
depend  on  the  law  of  the  domicil,  jet 
it  will  be  noticed  that  he  afterwardi 
says  that  the  question  whether  a  pe^ 
son  is  legitimate  depends  on  the  law 
of  the  place  where  his  domicil  was  it 
the  time  of  his  birth.  As  a  child  boia 
out  of  wedlock  is  not  legitimate  at  the 
time  of  his  birth,  it  is  difficult  to  lee 
why  the  law  of  the  place  where  he  wn 
domiciled  then  should  determine  whe- 
ther he  is  legitimated  by  an  act  dooo 
after  his  status  has  become  eabjeet 
to  a  different  law.  This  point  is  dis- 
cussed in  the  latter  part  of  this  note. 

The  decision  of  the  Court  of  App*l 
in  In  re  Goodman's  Tnists  must  be 
taken  as  the  expression  of  the  law  of 
England  until  questioned  before  ti* 
House  of  Lords,  but  it  leaves  that  lav 
in  a  most  unsatisfactory  state.  It ' 
the  decision  of  two  Lords  Justices  op* 
posed  to  the  opinion  of  the  other  hA 
Justice  and  the  Master  of  the  BoU'' 
The  four  judges,  who  heard  the  can 
in  the  first  instonce  and  on  apfflt^ 
were  thus  equally  divided.  The  two 
whose  opinion  did  not  prevail  no* 
supported  in  their  opinion  by  the  pr^ 
vious  decisions  of  Wood,  V.C,  uA 
Kindersley,  V.C. 
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hlld  born  in  France,  and  the  parents  subsequently  iotermarrying 
England,  he  holds  equally  clear,  and  that  thereby  the  child 


In  a  preriotts   case  of  Goodman  v. 

Goodman*  3  Gi£f.  643,  the  same  le^ti- 

diiuj^hter  was  held  to  be  entitled^ 

5^iie  of  her  father*a  children,  to  a 

ihare  of  her  g^ran df ather's  estate.     But 

tbe  only  quention  raised  in  this  Cfwe 

wu  whether  her  father  was  domiciled 

in  Qolland  at  the  time  of  her  birth. 

Un&a  assumed  that  if  he  was  domi- 

Kled  there,  she  would  be  entitled  m  a 

duld,  bat  the  question  was  not  raised 

ordedtled.     This  was  pointed  out  by 

Kiudersley,  V.C,  in  In  re  Wilson's 

TruiU.  L,  R.  1  Eq,  205,  and  by  Jessel, 

H.H.,  in  lu  re  Goodman's  Trusts,  14 

ve  r.   Young,  L.  R.  11  Eq. 

I  i^Li*e  of  leg-nry  duty.     An 

1 1   liomicilefl  in  France  de- 

^1  iii     r  .il  entute  in    England   to 

1 'i  I  -  to  .oil  ami  to  divide  the  pro- 

^^  I'   iTuong  his   daughtjers.      They 

^w    U>ru  in   France   and  had  been 

legitimtitwl  according  to  Uie  French 

^1  upon  the  subsequent  marriage  of 

*^T   parent^^       The    question    was 

tkethcr  they  were  to  be  considered, 

*^  toig    the    amoiuit    of     legacy 

dllty*  M  his  childrtn  or  as  Mtnnytrt  in 

**»wf    It  was  admitted  that  the  sub- 

htf  gift  was  liable  to  legacy 

'^umably  l)ecause  it  was  the 

of  land  in  England,  as  the 

estate  of  a  |jerson  domiciled 

foTtfign  eountry  is  not  liable  t*:i 

dutr  or  succession  duty.   Thom- 

t.  Adr^'GeoM  12  CL  &  f".  1 ;  Wal- 

p.  Att-Gcrn.,   L,    R.   1    Ch.    1, 

Stoart,  VX\,  held  that  \k\ey  were  to 

bl  ootujjder«i  as  chUdrrn.      lie  said, 

*J£,  fts  seejus  dear,  the  daughters  of 

ttfl  tntator  are  If ^^timate  by  the  law 

if  fViiiee<  and  iTin*t  therefore  in  this 

V  red  as  huving  the 

cf  .   it  is  diflicult  to 

hoWt  m  »«»y  sense*  they  can   be 

in  ifoor/.'     Tills   decision   is 

if  thmi  of  the  Court  of  Appeal 


in  In  re  Goodman's  Trusts  m  right, 
but  not  otherwise*  The  words  c/tj/rf- 
ren  and  airantjers  in  Uood^  were  those 
of  an  English  statute,  and  unless 
they  had  any  meaning  that  might  be 
given  to  them  in  a  foreign  country,  the 
daughters  were  strangers  in  blood  and 
not  children.  It  has  sirjce  been  held 
that  natural  children  whose  parents 
were  never  married,  were  utrangera  in 
blood  to  their  father,  although  their 
parents  were  domiciled  in  Italy  when 
the  children  were  born,  and  after- 
wards recognized  them  as  their  child- 
ren, and  by  the  law  of  Italy  natural 
children  who  have  been  recognized  are 
entitled  as  such  to  a  right  of  succfssion. 
Atkinson  v,  Anderson,  21  Ch.  D.  100, 

In  Maryland,  in  Barnum  v,  Barnum, 
42  Md,  251,  Mm,  an  illegitimate  child 
of  a  son  of  a  testator  domiciled  in 
Maryland  claimed  a  share  of  property 
which  the  testator  had  given  by  his 
will,  after  the  decease  of  his  children, 
to  their  children  or  descendants.  The 
child  was  born  in  Arkansas,  and  by  an 
act  of  the  legi^^lature  of  that  state  it 
was  enactetl  that  he  was  thereby  con- 
stituted the  lieir  of  his  father.  The 
Maryland  court  held  that  this  act  had 
no  operation  out  of  Arkansas,  and 
added  that,  even  if  it  had  professed  to 
legitimate  the  child  without  reference 
to  previous  marriage,  no  rights  under 
the  testator*B  will  could  be  affected  by 
it.  and  that  thit*  seemed  clear  botli 
upon  reason  and  authority* 

In  Illinois,  where  the  laws  provide 
for  the  adoption  of  children,  a  child 
adopted  in  another  state  is  treated,  for 
the  purpose  of  inheritance,  as  a  child 
of  his  parents  by  adoption  so  far  only 
as  a  child  adopted  in  Illinois  would  be 
so  treated,  what-ever  maybe  tlie  law  of 
the  stat«  where  he  was  adopted.  A 
child  adopted  in  Illinois  is,  for  the  pur- 
pose of  inheritance  from  his  parents 
by  adoption,    their   child.      But  the 
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will  become  legitimate.^     BouUenois  has,  as  we  have  also  seen, 
pushed  his  doctrine  much   further,  further  indeed  than  seems 

1  Ibid. ;  1  BouUenois,  obs.  4,  p.  62,  63. 


adoption  creates  no  relation  between 
him  and  their  kindred.  Accordingly 
a  daughter  adopted  in  another  state 
cannot  succeed  to  real  estate  in  Illinois 
as  the  sister  of  a  daughter  born  in  wed- 
lock to  the  father  by  adoption.  Keegan 
V.  Geraghty,  101  111.  26.  This  is 
strictly  in  accordance  with  what  is 
above  suggested  as  the  true  principle. 
If  adoption  did  not  exist  in  Illinois,  a 
child  adopted  in  another  state  would 
not  be  a  child  at  all  within  the  mean- 
ing of  the  laws  of  Illinois  concern- 
ing the  succession  to  property.  So 
if  legitimation  per  subsequens  matri- 
monium  did  not  exist  there,  a  child 
legitimated  elsewhere  by  a  subsequent 
marriage  would  not  be  a  child  within 
the  meaning  of  such  laws. 

In  Louisiana  a  different  principle 
was  acted  upon  in  Scott  r.  Key,  11  La. 
An.  232.  A  child,  whose  parents  were 
never  married,  had  been  legitimated 
by  an  act  of  the  legislature  of  Arkan- 
sas, where  he  and  his  putative  father 
resided.  A  majority  of  the  court  held 
that  the  personal  status  thus  acquired 
gave  him  the  right  to  inherit  real  es- 
tate in  Louisiana,  although  legitimate 
children  only  could  inherit,  and  that 
mode  of  legitimation  was  unknown  in 
I^uisiana.  Merrick,  C.J.,  dissented, 
and  expressed  the  opinion  that  if  they 
allowed  such  an  act  to  have  extra- 
territorial effect,  they  would  allow 
another  state  to  provide  a  new  class 
of  heirs  for  immovables  and  succes- 
sions in  Louisiana;  but  he  thought 
that  they  ought  to  give  effect  to  a  fo- 
reign legitimation  *  where  our  own 
statute  recognizes  a  mode  of  legitima- 
tion by  acknowledgment  by  notarial 
act  and  subsequent  marriage,  although 
the  form  in  which  it  has  been  done  in 
another  state  differs  from  our  own.* 
See  Succession  of  Caballero,  24  La. 
An.  573. 


In  the  cases  that  have  thus  far  been 
mentioned,  a  child  who  has  been  legiti- 
mated or  adopted  according  to  tbe  law 
of  his  domicil,  has  claimed  to  succeed 
to  property  in  the  character  of  a  child, 
under  the  laws  of  a  country  where  le- 
gitimation or  adoption  does  not  prerail 
or  does  not  confer  the  same  rights  as 
in  the  place  of  his  domicil.    There  is 
another  class  of  cases  in  which  legiti- 
mation per  subsequens  matrimoniam 
prevails  in  the  country  where  tbe  right 
of  succession  is  claimed,  but  not  in  the 
country  of  the  domicil.     In  these  cases 
a  subsequent  marriage  does  not  legitif 
mate  a  child  born  before  marriage,  for 
the  law  of  his  domicil  governs  his 
status.     Therefore  he  cannot  daim  to 
be  recognized  as  a  child  even  where 
legitimated  children  answer  tbe  de- 
scription  of    children.      Shedden  v. 
Patrick,  Morison  Diet.  Dec.  Foreign, 
Appx.  no.  6;  5  Paton,  194;  SfaiUhmore 
Peerage  Case,  4  Wils.  &  S.  Appx.  89; 
6  Paton,  645;  Rose  o.  Ross  or  Manro 
V.  Saunders,  4  AVils.  &  S.  289;  6  Bligh, 
468;  Smith  p.  Kelly,  23  Miss.  167.  It 
is  sometimes  contended  that  it  follows 
from  this  class  of  cases,  that  if  a  child 
is  legitimated  according  to  the  law 
of  the  domicil,  he  must  be  recognised 
as  a  child  in  every  country.    He  will 
be  recognized  as  a  child  wherever  le- 
gitimation per  subsequens  matrioMh 
nium  prevails.     But  it  by  no  means 
follows  that  in  a  country  where  sueh 
legitimation  is  unknown  to  the  law,  a 
legitimated  child  will  answer  the  de> 
scription  of  child  in  the  laws  giring  a 
right  of  succession  to  children. 

The  Indiana  case  of  Harvey  p.  Ball, 
32  Ind.  98.  should  be  mentioned,  though 
it  does  not  touch  the  general  queataon 
under  consideration,  since  it  tamed 
entirely  on  the  construction  of  a  stsk 
tute.  The  court  held  that  by  the  Indi- 
ana statute  of  descent  an  iJlegiUinate 
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>nsistent  with  any  just  principle,  especially  in  giving  a  retro- 
tive  effect  to  a  subsequent  naturalization  in  another  country.^ 

Ibid*;  Merlin,  in  hU  Quest  de  Droit,  art.  LdgitimatioD,  a.  2,  n.  1,  com- 
\  this  doctrine  of  Bouilenoig. 


bild,  acknow!e<1ged  bj  his  father  after 
Inkarriage  >»ith  the  mother,  iniierited 
'land  in  tfidiaua  &3  heir  to  hh  father, 
•Ikbough  by  the  law  of  his  own  state 
he  WAS  not  legiti mated.  The  i  nterpre- 
Utiau  of  tlie  statute  is  alone  open  to 
crtticigm« 

When  adoption  prevails  in  the  coan- 
tryol  the  dooiicil  and  iu  the  country 
wii«r«  a  right  of  succesaion  i&  claimed 
by  virtue  of  it,  and  the  adoption  has 
i^&iilar  effect  in  botii,  the  status  of 
AQ  adopted  cliiid  acquired  in  the  for- 
lurt  a  recogtiixed  iu   the  latter.     It 
W3i«  v-rordingly  held  in  Massachusetts, 
1:1  adopted  iu  Pennsylvania 
>»d  to  inherit  land  in  Alassa* 
cbu^tu  AM  a  chiid  of  his  father  by 
option,     lloss  i\  Ro63,    120   JMass. 
lliJ.    Gray,  C,J»,  in  delivering  judg- 
Ornt  says,  •  It  ia  a  general  priticiple 
^  tlie  itatus  or  condition  of  a  per- 
>"ti«  Uii!  relation  in  which  he  stands  to 
tttuhcr  person,  and  by  which  he  ia 
1    or    made    capable    to   take 
-hU  in  that  other's  property, 
1-  i  law  of  tlie  domicil ;  and 

^^■-'  ^  and  capacity  are  to  be 

I  upheld  in  every  other 
_  L-s  tliey  are  not  inconsis- 

rwiih  its  own  laws  and  policy.' 
r.  Geraghty,  101  IlL  26, 
^I*:h  ih  nientioned  above,  the  court 
^  thai  they  were  not  disposed  to 
Hitttifio  the  general  principle,  so 
«flnotinc>t*d,  with  its  limitation,  but 
Wd  that,  according  to  this  princi- 
i  child  adopted  in  the  place 
domicil  could  not  take  under 
)  f  tatute  of  descent  if  a  child 
\  Illinois  could  not  have  taken 
-  Ircumatance-s. 
tw  of  a  country  recog- 
'  >se  who  have  been 
kU'  ng  to  the  law  of  a 

ociantry,  there  is  a  question 


whether  their  legitimation  depends 
upon  the  law  of  the  domicil  at  the 
time  of  their  births  or  ujkju  that  of 
the  domicil  at  the  time  of  the  act  con- 
stituting the  legitimation,  or  upon 
both»  The  opinion  of  Savigny  and  of 
Bar  is  that  legitimation  depends  on  the 
law  of  the  domicil  at  the  time  of  the 
act  constituting  the  legitimation.  Sa- 
vigoy,  Priv.  Int  Law,  s.  ad<)  (Guth- 
rie*a  trans.)  250,  260.  Seo  also  Jn  re 
Goodman's  Trusts,  U  Ch.  D.  p.  tJ2."J; 
RoMs  t»,  Ross,  129  Mass,  p.  256.  But 
Wood,  V.C,  held,  in  In  re  Wright's 
Trusts,  2  K.  &  «L  505^  that  there  could 
be  no  legitimation  except  when  it 
could  be  effected  in  the  country  where 
the  father  was  domiciled  at  the  time 
of  the  child's  birth.  The  same  judge, 
in  L'dny  v.  Udny,  L.  R.  1  H.  L.  Sc. 
p.  447,  said  that  he  saw  no  reason  to 
retract  that  opinion.  The  judgments 
of  James  and  Cotton,  L.J  J,,  in  In  re 
Goodra tin's  Trusts,  17  Gh.  D.  2G0,  con- 
tain dicta  to  the  same  effect.  The 
reasons  for  this  doctrine  are  not  clear* 
The  principle  stated  by  Cotton,  L.  J.^ 
in  the  case  last  mentioned  seems  to  be 
opposed  to  it.  He  says  (p.  291)  that 
the  question  as  to  legitimacy  is  one  of 
status,  and  tlmt  questions  of  status 
depend  on  the  law  of  the  domicil. 
He  states  (p.  202),  as  the  opiuion  of 
Lord  Sto^vell,  that  *  the  status,  or  con- 
dition of  a  claimant  must  be  tried  by 
reference  to  the  law  of  the  country 
where  that  status  originated.'  In 
cases  of  legitimation  by  a  subsequent 
marriage,  the  status  of  legitimacy 
originates  at  the  time  of  the  marriage, 
and  does  not  relate  back  to  the  birth. 
Shedden  ik  Patrick,  1  Macq.  5;j5,  tJ23, 
64 1 .  It  would  seem  to  follow  that 
the  status  should  be  ascertained  by  a 
reference  U>  tlie  law  of  the  domicil  at 
the  time  of  the  marriage,  and  that  the 
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98  u.  Merlin  supports  the  same  general  doctrine,  holding  tkt 
it  is  impossible  to  consider  as  legitimate  in  Finance  a  natural 


law  of  England  should  withdraw  alto- 
gether and  leare  the  question  of  status 
to  that  law.  Jessel,  M.R.,  said  in  In 
re  Goodman's  Trusts,  14  Ch.  D.  p.  623, 
that  if  the  daughter  who  was  bom 
after  her  parents  had  become  domiciled 
in  Holland,  and  who  was  legitimated 
according  to  the  Dutch  law  upon  their 
subsequent  marriage,  was  entitled  to 
share  in  the  distribution,  he  did  not 
see  on  what  ground  the  other  children 
were  excluded,  who  were  bom  when 
their  parents  had  an  English  domicil, 
and  who  were  also  legitimated  by  the 
Dutch  law  upon  the  marriage  of  their 
parents,  which  took  place  after  the 
domicil  in  Holland  had  been  ac- 
quired. 

The  decision  of  Wood,  V.C.,  in  In 
re  Wright's  Trusts,  2  K.  &  J.  695, 
seems  to  have  proceeded  upon  the 
theory  that  the  law  of  the  father's 
domicil  fastened  on  the  child,  and 
could  not  be  shaken  off  upon  a  change 
of  domicil.  In  other  cases  where  the 
law  of  the  domicil  determines  the 
validity  or  effect  of  an  act,  the  domicil 
referred  to  is  that  which  exists  at  the 
time  of  the  act,  and  it  is  not  easy  to 
see  why  it  should  not  be  so  in  ques- 
tions of  legitimation.  Wood,  V.C., 
considered  that  Munro  v.  Munro 
(infra)  was  a  conclusive  authority  for 
his  decision. 

In  Munro  v.  Munro,  7  CI.  &  F. 
842;  1  Rob.  App.  492;  16  Shaw,  18; 
and  Dalhousie  v,  M*Douall,  7  CI.  & 
F.  817;  1  Rob.  App.  475;  10  Shaw,  6, 
it  was  held  that  an  illegitimate  child 
of  a  Scotchman  whose  domicil  was 
Scotch  at  the  time  of  the  birth,  and 
continued  to  he  so  at  the  time  of  his  sub- 
sequent marriage  with  the  mother,  was 
legitimated  by  the  marriage,  and  so  was 
entitled  to  succeed  to  Scotch  estates  as 
heir  to  the  father,  although  the  child 
was  bom  in  England,  and  the  marriage 
was  celebrated  in  England,  and  the 


mother  had  an  English  domicil.  Lord 
Cottenham,  L.C.,  said  that,  'as  the 
laws  of  every  country  generally  affeei 
all  those  who  have  their  domicil  in 
such  country,  it  would  appear  that,  in 
order  to  bring  any  particular  cue 
within  this  rule  of  the  law  of  Sooi* 
land  [as  to  legitimation],  it  oooU 
only  be  necessary  to  show  that  the 
domicil  of  the  parties  was  Scotch. 
...  It  can  hardly  be  oonteoded 
that  the  country  in  which  the  ma^ 
riage  takes  place  is  material.  . .  * 
But  if  the  place  of  the  marriage  be  Doi 
material,  still  less  can  the  place  of  the 
birth  be  so  considered.  The  law  d 
Scotland  assumes  that  what  in  that 
country  is  considered  as  eqnivaleot  to 
a  marriage  took  place  before  the  biith 
or  conception  of  the  child.  If  that 
be  assumed,  how  can  it  be  miterial 
in  what  country  the  child  was  horn? 
...  It  has  been  assumed  in  argu- 
ment that  any  of  such  children  bom 
in  a  country  which  allowed  legituna- 
tion  per  subsequens  matrimoniiUB 
would  be  legitimate  in  Scotland,  hot 
not  if  bom  in  England,  or  in  any 
other  country  which  did  not  reoogniie 
Bucli  legitimation.  This  argument  is 
founded  u{)on  the  supposed  indelibili^ 
of  bastardy,  and  seems  to  have  iti  ori- 
gin in  the  circumstance  of  some  fe>7 
learned  persons  having  used  ezpr^ 
sions  applicable  to  English  law  upon  t 
question  of  purely  Scotch  law.  1* 
English  parents  have  a  child  bom  in 
another  country,  could  the  Intimacy 
of  such  child  in  England  be  affecteo 
by  any  law  of  such  country?  Tb* 
effect  of  a  Scotch  marriage  mnrt  be 
judged  of  with  reference  to  Scotch  la^« 
and  that  law  not  only  does  not  adffli^ 
the  doctrine  of  the  indelibility  A 
bastardy,  but,  on  the  contraiy,  holdi 
that  no  bastardy  is  indelible,  DnkM 
the  parents  were  at  the  time  of  the 
birth  incapable  of  marrying.   If  ther** 
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liildf  bom  in  England  of  English  parents  who  afterwards  inter- 
narry  in  England  ;*  but  that  a  natural  child,  born  in  France  of 
rench  parents  who  should  afterwards  remove  to  England  and 
ihera  intermarry  without  being  naturalized,  would  by  such  sub- 
fiequent  marriage  be  made  legitimate.*    In  each  case  he  holds  that 

*  MerliHf  Quest,  de  Droit,  art.  Legitimation,  a.  1,  n.  1. 
"  Ibid.  a.  2,  n.  1,  2. 

the  law  of  England  be  ini ported 
into  tUe  oonsiderationf  the  e^ect  o£ 


Ibe  Scotch  marriage  is  judged  of,  not 

fcy  the  law  of  Scotland,  but  by  tlie  law 

ol  England/     He  came  to  the  con- 

eluBion  (p.  S74)  *that  the  child  of  a 

Sftitdiman,  though  born  in  England, 

would  become  legitimate  for  all  civil 

fttrposes  in  Scotland  by  a  subbequent 

nuTiage  of  the  parents  in  England, 

if  thti  domicil  of  the  father  was  and 

oootinued  throughout  to  be  Scotch,' 

Alttie  end  of  his  judgment  he  said 

tlftt  tlie  claimant,  *  being  the  child 

of  1  tiomicUed  Scotchman,  had,  at  the 

ftiom^tit  of  her  birth,  a  capacity  for 

om\^  legitimated  by  tbe  suWquent 

oiMTiftge/  and  that  she  accordingly 

^  the  subsequent  marriage   l>ecaxue 

Intimate  aud  capable  of  succeeding 

*"  the  property.     Lord  Cottenham-tj 

'•pinloD  was   that  the  child    became 

lefitiniflf»»  if  the  domicil  of  the  father 

^'^-  rth,  and  continued  to  be 

*'  ; I ge,  Scotch,     He  did  not 

ipiy  that  it  would  not  be  so 

micil  wail  EngUah  at  the  time 

^  Uie  lirth  and  Scotch  at  the  time  of 

^1)^  "It triage.     The  principles  stated 

'em  to  lead  to  the  conclusion 

— >  uie  result  would  he  the  same  in 

^b  caiicjt.     As  the  domicil  of  the 

**thcr  at,  tlie  time  of  the  marriage  was 

^Ach,   Uie   marriage   waa   a   Scotch 

Kivnj^,'*.  and  the  tdfecU  of  it  must  be 

jofJni)  <^f   with  reference  to    Scotch 

h-  I^foutrham,  who  delivered 

tJ'  r  judgment  in  the  ca&e, 

pL  n  entirely  upon  the 

di'.^  ne  of  the  marriage. 

He  «taf*^d  tbe  question  to  be  (p.  882), 

'iri^fher,   supposing  the  domicil  of 

Hie  fttiiies  at  the  time  of  the  marriage 


to  have  been  in  Scotland,  that  mar- 
riage bad  the  effect  of  legitimatiziDg 
iasue  bom  ia  England  before  the  mar* 
riage,* 

It  should  be  noticed  that  in  this 
ea»e.  although  tbe  father  was  Ui rough- 
out  domiciled  in  Scotland,  the  domicil 
of  the  mother  at  the  birth  and  until 
the  marriage  was  English.  As  the 
child  waa  illegitimate  until  the  mar- 
riiige,  its  domicil  waa  the  same  as  the 
mother's.  Ant^,  s.  46 ;  Dicey  on  Domi- 
cil, 69,  97.  At  the  time  of  the  mar- 
riage therefore,  the  status  of  the  child 
was  govenied  by  tbe  English  law. 
The  Scotch  law  could  not  affect  tlje 
status  of  the  child,  unless  its  domicil, 
following  that  of  the  mother,  became 
Scotch  ujKJU  the  marriage.  The  mar- 
riage then  must  have  had  the  effect  of 
changing  the  domicil  of  the  child,  and 
of  giving  it  a  status  which  it  could 
not  have  acquired  by  the  law  of  its 
former  domic iL  The  cliild  was  five 
years  old  at  the  time  of  the  marriage. 
If  tbe  cliild  had  attained  her  majority 
at  Uiat  time 4  &o  tliat  her  domicil  would 
not  have  been  affected  by  a  change  of 
her  TOother-fl  domicil,  perhaps  the  re- 
sult might  have  been  different.  There 
was  no  such  difficulty  as  this  in  In  re 
Wright's  Trusts,  supra.  The  motlier 
and  child  were  domiciled  in  France 
until  the  marriage.  The  father  waa 
domiciled  in  England  at  the  birth,  but 
had  become  domiciled  in  France  at 
the  time  of  the  marriage.  The  parties 
were  consequently  all  domiciled  in 
France,  and  it  would  seem  that  the 
effect  of  the  marriage  upon  their 
status  should  have  depended  on  the 
French  law. 
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the  law  of  the  place  of  the  birth  of  the  child  gives  the  rule  as  to 
legitimacy  by  a  subsequent  marriage. 

93  V,  Merlin  supposes  that  Hertius  holds  a  different  doctrine, 
and  affirms  that  the  law  of  the  place  of  marriage  gives  the  rule 
as  to  legitimacy,  and  not  that  of  the  place  of  the  birth  of  the 
child.  I  do  not  so  understand  Hertius.  To  me  it  seems  clear 
that  Hertius  was  only  contemplating  the  case  of  a  marriage  and 
birth  both  in  England.  ^  In  Anglia,'  says  he, '  legitimationi  per 
subsequens  matrimonium  locus  non  est.  Qusestio  est  igitur,  An 
filius,  quem  pater  ante  legitimum  connubium  in  Anglia  genuerat. 
succedere  possit  patri  huic  natural!  in  bonis  extra  Anglia  sitis  i 
Affirmatum  hoc  in  Auditorio  Parisiensi.^  Rectius  negatur,  nia. 
lex  alterius  populi  etiam  illegitimos  ad  successionem  admittat 
neque  enim  lex  ilia  Anglorum  pugnat  cum  sequitate  naturali.* 
It  is  highly  probable  that  Hertius  understood  the  case  referred  te 
as  Boullenois  had,  by  mistake,  as  a  case  where  the  child  was  bori 
in  England,  whereas  he  was  born  in  France.' 

94.  Marriages  of  Priests  and  Nuns.  —  These  cases  may  sufiSce 
in  relation  to  the  question  of  legitimacy  or  illegitimacy.  We 
may  now  pass  to  another  class  of  disabilities  imposed  by  foreign 
laws,  in  order  to  illustrate  the  difficulty  of  maintaining  the  doctrine 
as  a  universal  rule  obligatory  upon  all  countries  under  all  circum- 
stances, that  the  capacity  or  incapacity  of  a  person  is  to  be 
governed  solely  by  the  laws  of  his  birth  and  domicil,  and  that  is 
the  class  of  persons  whose  marriages  are  void  or  voidable  by  rea- 
son of  their  profession.  Thus,  by  the  law  of  England,  imtil 
after  the  Reformation,  monks  and  nuns  were  deemed  incapable  of 
contracting  marriage  (as  they  still  are  in  many  parts  of  the  conti- 
nent of  Europe),  and  their  contracts  for  this  purpose  were  held 
nullities.  The  marriages  of  priests  are  also  in  some  countries 
voidable  in  law,  as  contrary  to  their  office,  at  any  time  during 
their  lives.*  And  to  this  very  day  in  Catholic  countries  mar- 
riages are  prohibited  to  the  priesthood  and  to  persons  in  monastic 
orders.     Yet  it  would  be  extremely  difficult  to  maintain  that  the 

1  Ante,  8.  89  «.     The  case  of  De  Conty,  in  1668. 

«  Hertii  Opera,  de  Collis.   Leg.  s.   4,  n.  15,  p.  129;  Id.  p.   183,  1S4, 
ed.  1716. 

•  Merlin,  Quest,  de  Droit,  s.  2.  n.  2,  p.  151,  4to  ed.,  Paris,  1828;  ante, 
8.  93  8,  note  2. 

*  2  Inst.  686,  687;  Com.  Dig.  Baron  and  Feme,  B.  2;  1  Wooddee.  Lect  16, 
p.  422. 
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of  a  nun,  or  a  monk,  or  a  priest,  celebrated  in  America, 

vli€f«  DO  &uch  prohibition  exi^td,  ought,  eausa  profes&ioni^,  to  be 

b«ld  a  mere  nullitj  on   account  of  such  foreign   prohibitiona, 

especially  where  the  other  party  is  at  the  time  of  the  marriage 

dm&Muled  here,  and  as  such  is  entitled  to  the  protection  of  our 

95,  Other  ProkAitcd  MarriageM,  —  By  tbe  laws  of  some  countries 
Um  tiilriecta   tberiiof   are   prohibited   from    intermarrying   with 
fn^gncni,  or  with  persons  of  another  religious  sect ;  and  some 
ctTUtaiu  have  held  that  such  laws  are  of  universal  obligation,  and 
mbcnmfftaxj  tbu  person  everywhere.'     Bat  it  can  hardly  be  sup- 
pond  lliai  any  uUier  nation  would  suffer  a  marriage  celebrated  in 
ilAowQ  domiuiona,  according  to  its  own  laws,  between  such  per- 
toi%  and  eapecially  where  one  of  them  was  a  citizen  or  subject 
UieiMf,  to  be  deemed  a  nullity  in  its  own  courts.     Such  a  nai*row 
IfDtubitioD  would  justly  be  deemed  odious  and  be  rejected. 
I  ML  Saiut  4ff  SaveM,  —  Another  case  may  be  put  of  even  a 
•triktng  ohanuiter.     Suppose  a  person  to  be  a  slave  in  his 
I  ommtrj^  hAvmg  no  personal  capacity  to  contract  there,  is  he, 
ip«i  hii  ranoiral  to  a  foreign  country,  where  slavery  is  not  tolc- 
ntoi,  to  be  ilill  deemed  a  slave  ?     If  so,  then  a  Greek  or  Asiatic 
ydmalavery  in  Turkey  would,  upon  his  amval  iu  England  or 
ia  MiMarhtiaetlgt  be  deemed  a  slave,  and  be  there  subject  to  be 
taled  a»  ,  and  be  under  the  uncontrollable  des- 

potic powt  r.     The  same  rule  would  exist  as  to 

46ieiii«  and  others  held  in  slavery  in  foreign  countries.    But  we 
thai  DO  teral  effect  has  in  priictice  ever  been  attri- 

I  III  the  su-,^     .  slavery*     There  is  a  uniformity  of  opinion 
jlmigit  jtirisia  and  foreign  tribunals  in  giving  no  effect  to 
thiiUteof  alarery  of  a  party,  whatever  it  might  have  been  in 
At  eaoQifj  of  kta  birth  or  of  that  in  which  he  had  been  pre- 

*i»  P*  VoH,  im  Staiiit  m,  5.  c-  2.  u,  1.  p.  178,  179.  ed.  lOai;  Vnttel. 


ti)  Wemkke  ieyi  ia  the  l^i  L^itou 
\  nf  lui  book  (p.  5a),  *  Although 
ikm^mdduAeammk  tJie  point,  I 
i  M  mmf  bi  ilaled  wf Ui  eaa0tl«uee 
to  nuury  impoMkl 
I  lav  In  virtue  of  reU- 
or  orderi  would  eqaAtly 
ia  the  eaie  ol  m  pemoti 
al^  Ipjlwiiritif  to  »arr7  io  Eng- 


laiid.  Tbe  resenalion  iu  favor  of  any 
Atrio^nl  fioQi^^tic  |hiI)cv,  with  which 
all  Tul^A  for  gtviii|^  iiflvH  to  foreign 
laws  mtuit  l*e  timlerstood,  would  IhertJ 
o|)enite.     ^  i  le  of  English  po- 

licy can  Ik»  i  be  more  »triugeni 

than  that  which  would  ritfu!*©  to  ex- 
etude  a  whole  cIoM  of  ih<»  population 
from  the  podjiibility  of  marriagi*.* 
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viously  domiciled,  unless  it  is  also  recognized  by  the  laws  of  the 
country  of  his  actual  domicil,  and  where  he  is  found,  and  it  is 
sought  to  be  enforced.    Christinaeus  states  this  is  a  clear  role, 
affirmed  by  judicial   decisions,   ^propter  libertatis  personarom 
usum  hie  per  aliquot  saecula  continue  observatum.' ^     Groene- 
wegen,  speaking  of  slavery,  says :  *  Ejusque  nomen  hodie  spud 
nos  exolevit.     Adeo  quidem,  ut  servi,  qui  aliunde  hue  addu- 
cuntur,   simul  ac  imperii    nostri  fines    intrarunt,  invitu  tpttf 
dominis^  ad  libertatem  proclamare  possint     Id,  quod  et  alionim 
Christianorum  gentium  moribus  receptum  est.' '    In  Scotland  the 
like  doctrine  has  beenr  solemnly  adjudged.^    The  tribunals  of 
France  have  adopted  the  same  rule,  even  in  relation  to  slaveB 
coming  from  and  belonging  to  their  own  colonies.     This  is  also 
the  undisputed  law  of  England.^    It  has  been  solemnly  decided 
that  the  law  of  England  abhors,  and  will  not  endure,  the  exis- 
tence of  slavery  within  the  nation ;  and  consequently,  as  soon  as 
a  slave  lands  in  England,  he  becomes  ipso  facto  a  freeman,  and 
discharged  from  the  state  of  servitude.^     Independent  of  the 
provisions  of  the  constitution  of  the  United  States  for  the  pro- 
tection of  the  rights  of  masters  in  regard  to  domestic  fugitive 
slaves,  there  is  no  doubt  that  the  same  principle  pervades  the 
common  law  of  the  non-slaveholding  states  in  America;  that 
is  to  say,  foreign  slaves  would  no  longer  be  deemed  such  after 
their  removal  thither.®  (a) 

^  ChristinaBus,  vol.  4,  decis.  80,  p.  114,  115,  n.  4;  1  Burge,  CJoL  4  For. 
Law,  c.  10,  p.  739. 

*  Groenewegen  ad  Iiistit.  lib.  1,  tit.  8,  n.  3,  p.  5;  cited  also  in  1  Burge,Col- 
&  For.  Law,  c.  10,  p.  739.  Groenewegen  cites  many  authorities  in  support  <^* 
his  opinion. 

«  Knight  r.  Wedderbern,  1778,  20  Howell,  Stat«  Trials,  1-15,  note, 

*  See  cases  cited  20  Howell,  State  Tnals,  12-14,  note;  and  Causes  CMlibie^» 
vol.  13,  p.  492,  ed.  1747;  1  Burge,  Col.  &  For.  Law,  c.  10,  p.  739,  740. 

»  Somerset's  Case,  Lofft,  1;  11  State  Trials  (Hargrave  ed.)  339;  20  Howei* 
State  Trials,  1-79;  Co.  Lit.  79,  Harg.  note  44;  1  Black.  Com.  424,  41^^ 
Christian's  note,  and  Coleridge's  note;  Forbes  v.  Cochrane,  2  B.  &  C.  44^ 
The  Amedie,  Acton,  240;  1  Dodson,  84;  Id.  91,  95;  Le  Loui8,2  Dod8on,21^ 
The  Slave  Grace,  2  Hagg.  Adm.  94,  104-107,  109-111,  118;  1  Burge,  CcA' 
&  For.  Law,  pt.  1,  c,  10.  p.  734-752. 

*  See  the  opinion  of  the  court  delivered  by  Mr.  Justice  Pbrter,  in  Sanl  ^' 
Ilis  Creditors,  5  Mart.  N.S.  (La.)  598;  In  re  Francisco,  9  Amer.  Jurist,  49^» 
Butler  17.  Hopper,  1  Wash.  C.  C.  499;  Ex  parte  Simmons,  4  Wash.  C.  C.  890- 

(a)  Lemmon  v.  People,  20  N.  Y.  dore  v.  Prince,  1  Ware,  402;  Jackaoo 
502;  5  Sandf.  081 ;  20  Barb.  270;  Poly-     v,  Bulloch,  12  Conn.  88. 
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i  a.  Il  ill  quite  a  lUfferent  question,  how  fur  rights  acquired 
Aid  wTQiigs  doiie  to  slave  property,  or  contracts  made  redpecting 

S«  ite  Batter  9.  Dekplune,  7  S^rg,  k  R,  <Ta.)  878;  Commonwealth  v,  Hol- 
\BW%r.  ^  Bi«Ti  (Pn  )  9!JI;  9  Sftrg,  &  It  J}05;  Luiwfonl  r.  Ccn^uUIou,  2  Mart. 
^  ^  n%,  1  La.  170.  172 ;  1  Uurge,  CoL  &  For.  Law, 

I*  r'    Cominouwealtb.    16   Pet.  541,  611,  012, 

li  %m  ricmt  mam  of  (Jofji  ili  p,  Avm  (18d0),  18  Pick.  193,  before 

Ifr.  ChklJiislioe  Sli&w.  in  1  .^^.isetta,  it  was  expressly  held  that  a  elav^ 
tnigbl  lhtf>  MaKiiacbujieiU  vohintorily  by  his  master  from  a  slaye  state  of  the 
HallKt  SUied,  was  free  belt;,  and  could  not  be  recovered  or  carried  back  as  a 
il»«-  rpoii  that  occ««uin  tho  learned  judge  said :  *  The  question  now  before 
lliaivn  anw^  upon  a  return  to  a  hat)ejui  c^^rpus,  orig^inaUy  issued  in  vocation 
WMr,  Joatioe  Wlldo.  for  Uie  jiurptjse  r>f  bringing  up  the  person  of  a  colored 
wM  wmmA  lf#fl,  and  inftlUnling  a  lagivX  inquiry  into  tlie  fact  of  her  deteu- 
%m^  lod  the  eeo«@«  for  which  Bhe  \va§  declined.     By  the  pniyisions  of  the 


IfVaH  OOfle, 
Ifcepvt^  QOtr 

itnkvfitli 
Aipifty.oironr 
iMi,  reqs3  - 


^wm%  or  1 
^orelatin  : 


iiceup)n  habeas  corpus  is  somewhat  altered.  In  ease 
or  in  behalf  of  whom  complaint  in*  ma<le,  on  the  grouud 
I'nt,  i,-*  not  in  the  <TU?ttody  of  an  uflicer,  as  of  a  shcrilT  or 
t^  oilicrr  of  the  rnitt'd  Stat+?s,  thtj  writ  is  directed  to  the 
T  hb  deputy  to  tnki?  the  body  of  the  person  thus  cuin* 
*i  whom  cainplaint  i»  thus  nKide,  and  have  him  biefore 
issuing  tlio  writt  and  to  Fummon  the  party  alleged  le 
....>! J y  of  wnth  pcnwjn,  to  appear  at  the  same  time,  aiid  show 
^  CUM  of  Ihv  dctientbn.  The  pennon  thus  iuinmoned  is  to  make  a  statement 
Abr  oatb,  atttlti^  forth  all  the  facts  fully  and  particularly;  and  in  case  he 
Aiei  (I10  ea«tof!y  uf  «iich  party,  the  ground  of  ench  claim  must  be  fully  set 
hilk  no  etfttsnivisi  ia  in  the  nature  of  a  n^turn  to  the  writ,  as  made  under 
^Ummt  finede**  and  will  usually  present  tiit;  matc^rial  fnct5  upon  which  the 
pMlona  ariae.  Such  rvtum,  however,  is  not  conciliative  of  the  facts  stated  lu 
It  bit  the  eoifirt  iji  tr»  prvy^ocHi  and  inquire  into  all  the  alleged  causes  of  deten- 
t  in  a  summary  manner.  But  the  court  may,  if 
it  th(?  examination,  and  in  the  meantime  bail  the 

^>t|;  tr eoaimii  ^  d  or  «peei»l  custody,  as  the  age,  healtli,  sex, 

'  ■ioUiar  dfrmsiKt  :  l-**?  may  require.     It  is  further  provided  that, 

I  vnl  ii  iamad  by  one  judfpe  of  the  court  in  vacation,  and  in  the  mean* 
]  fkciaion*  the  court  shall  meet  in  the  same  county^  the  pro- 
*MIm  VMy  lie  adjouroed  Into  tlic  court,  and  there  be  conducted  to  a  final 
^1.  m  tlk*  eaiwi  nuntier  as  if  tliey  had  been  originally  commenced  by  a 
^laeid  ffom  tb*  euvirt.  1  have  stated  tlic*se  provisions  the  more  minutely 
^^^iie  there  Itefs  been  eiyrt  but  few  proceedings  under  the  Ilevlbied  Statutes, 
*>ilUMi  i^ieiiae  la  jrel  to  \w  eMtablihlied.  Tpon  the  return  of  this  writ  before 
fc  Jirttew  Wihle»  e  atatemeiil  wm  made  by  Aveji,  tlie  rcs[*ondent;  the  case 
^  thpo  pQglpviod*  II  haa  iin^  been  fully  and  very  ably  argu«>d  Wfoi^e  all 
^mpB»  e»il  If  wnr  tranilerred  to  and  entered  in  couit,  and  standn  here  for 
Jii^pHiil,  la  the  aene  neaoer  as  if  tho  writ  had  Ix^en  originally  returnable 
haafl.  Tlie  etalcoMQl  on  oath  is  now  to  bo  c^nnidorod  in  tlie  same  a^sj^ct 
■  t  imli  tigr  Mr.  Staler*  ll  b  made,  in  fact,  by  Avei^,  claiming  the  cuji»tody 
if  ^  aievs  in  rlfhi  of  Slater,  and  that  claim  is  j»anction(Mi  by  81at«>r,  who 
4|eHi  hf  hie  attorney  lo  maintain  and  enforce  it,  lie  claims  to  have  the 
iMi  m  maitrr,  aAd  cerr^r  her  back  to  New  Orleans^  and  whether  the  claim 
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such  property  in  countries  where  slavery  is  permitted,  may  be 
allowed  to  be  redressed  or  recognized  in  the  judicial  tribunals  of 

has  been  made  in  terms  or  not,  to  hold  and  return  her  as  a  slave,  that  intent 
is  manifest,  and  the  argument  has  very  properly  placed  the  claim  upon  that 
gi'ound.  The  case  presents  an  extremely  interesting  question,  not  so  much  on 
account  of  any  doubt  or  difficulty  attending  it,  as  on  account  of  its  important 
consequences  to  those  who  may  be  affected  by  it,  either  as  masters  or  slaves. 
The  precise  question  presented  by  the  claim  of  the  respondent  is,  whether  a 
citizen  of  any  one  of  the  United  States  where  negro  slavery  is  established  by 
law,  coming  into  this  state  .for  any  temporary  purpose  of  business  or  pleasure, 
staying  some  time,  but  not  acquiring  a  domicil  here,  who  brings  a  slave  with 
him  as  a  personal  attendant,  may  restrain  such  slave  of  his  liberty  during  his 
continuance  here,  and  convey  him  out  of  this  state  on  his  return,  against  his 
consent.  It  is  not  contended  that  a  master  can  exercise  here  any  other  of  the 
rights  of  a  slave-owner  than  such  as  may  be  necessary  to  retain  the  custody  o£ 
the  slave  during  his  residence,  and  to  remove  him  on  his  return.  Until  this 
discussion,  I  had  supposed  that  there  had  been  adjudged  cases  on  this  subject 
in  this  commonwealth;  and  it  is  believed  to  have  been  a  prevalent  opinion 
among  lawyers,  that  if  a  slave  is  brought  voluntarily  and  unnecessarily  within 
the  limits  of  this  state,  he  becomes  free,  if  he  chooses  to  avail  himself  of  the 
provisions  of  our  laws ;  not  so  much,  because  his  coming  within  our  territorial 
limits,  breathing  our  air,  or  treading  on  our  soil,  works  any  alteration  in  his 
status  or  condition,  as  settled  by  the  law  of  his  domicil,  as  because,  by  the 
operation  of  our  laws,  there  is  no  authority  on  the  part  of  the  master,  either  to 
restrain  the  slave  of  his  liberty  whilst  here,  or  forcibly  to  take  him  into  ciu- 
tody  in  order  to  his  removal.  There  seems  however  to  be  no  decided  case  on 
the  subject  reported.  It  is  now  to  be  considered  as  an  established  rule,  thst 
by  the  constitution  and  laws  of  this  commonwealth,  before  the  adoption  of  the 
constitution  of  the  United  States  in  1789,  slavery  was  abolished,  as  being 
contrary  to  the  principles  of  justice  and  of  nature,  and  repugnant  to  the  pro- 
visions of  the  Declaration  of  Rights,  which  is  a  component  part  of  the  consti- 
tution  of  the  state.  It  is  not  easy,  without  more  time  for  historical  research 
than  I  now  have,  to  show  the  course  of  slavery  in  Massachusetts.  By  a  very 
early  colonial  ordinance  (1641)  it  was  ordered  that  there  should  be  no  bond  . 
slavery,  villenage,  or  captivity  amongst  us,  with  the  exception  of  lawful  captives 
taken  in  just  wars,  or  those  judicially  sentenced  to  servitude  as  a  punishment 
for  crime.  And  by  an  act  a  few  years  after  (1646),  manifestly  alluding  to 
some  transaction  then  recent,  the  General  Court,  conceiving  themselves  bound 
to  bear  witness  against  the  heinous  and  crying  sin  of  man-stealing,  &c., 
ordered  that  certain  negioes  be  sent  back  to  their  native  country  (Guinea)  at 
the  charge  of  the  country,  with  a  letter  from  the  governor  expressive  of  the 
indignation  of  the  court  thereabouts.  See  Ancient  Charters,  &c.,  52,  c.  12, 
s.  2,  3.  But  notwithstanding  these  strong  expressions  in  the  acts  of  the  colo- 
nial government,  slavery  to  a  certain  extent  seems  to  have  crept  in ;  not  pro- 
bably by  force  of  any  law,  for  none  such  is  found  or  known  to  exist ;  but  rather, 
it  may  be  presumed,  from  that  universal  custom,  prevailing  through  the  Euro- 
pean colonies,  in  the  West  Indies,  and  on  the  continent  of  America,  and  which 
w^as  fostered  and  encouraged  by  the  commercial  policy  of  the  parent  state. 
That  it  was  so  established  is  shortly  shown  by  this,  that  by  several  provincial 
acts,  passed  at  various  times  in  the  early  part  of  the  last  century,  slavery  was 


VlfJ 


CIPACITT  OF  PERS0X3. 


157 


lypfciiioients  wliioh  prohibit  slavery.*    And  it  is  also  a  very  diffe- 
i  queetioii,  how  ht  the  original  state  of  slavery  might  reattach 

1  UmAmo  w,  WiWm,  SB.  k  A.  353;  Forb^  v.  Cochrane,  2  B.  &  C.  418; 

'  Mik,  2  tkidaon,  *ilO:'nie  Antelope,  10  Wbeat.  60;  Wharton,  Digest,  Ser* 

f  tad  SImrait  A.  D.     S««  1  Burg^p  CoL  &  For.  Law,  pt.  1,  c.  10,  p.  735- 


m«t1fig  in  fact,  and  vartaus  regulations  were  prefcrihed  in 

to  it,     Thrt  act  pamed  June,  17(>3,  imposed  certain  restrictions  upm 

a,  and   »«l»j<^t*»d   the  muf^U^r  to  the   relief  and  supjiort  of   the 

iiw*M^  DOtwilhiOandin^  such  manunUMion,  if  the  regulations  were  not  coin- 

ffiiid  wttik.     Tb«»  art  of  f>ctc>her»  1706,    Anc.  Charters,  kc,  748,  740,  levied 

•  4«tf  sud  impofted  rarious  restrictions  upon  the  importation  of  negroes, 

mi  illffirad  m  drawback  npon  any  negi-o,  thus  imported,  and  for  whom  the 

iitj  Ind  been  paid,  If  eifmrted  within  the  space  of  twi:'lve  months,  and 

i  ida  told  Iq  wif  otli'  fion,     How,  or  by  what  act  paUicuhirly, 

f  vas <abollflilid  in  ^>  tt^t.  whether  by  the  a^Joptiun  of  an  opi- 

i  in  fiomenet*!  Caae,  aa  a  n  and  moditication  of  tlie  common 

v^or  hf  tbe  Declaration  of  I  > nee,  or  by  the  constitutiun  of  1780, 

lliaot  oow  Tfry  t«airy  to  determine,  and  it  is  rather  a  matter  of  curioeity 

I  4l  alitity;  it  being  agreetl  on  all  hatidi  t)iat,  if  not  alx)li^hed  before,  it 

ni«o  by  U»e  lleciaration  of  Rights.     In  the  case  of  Winchendon  v.  Hatfield, 

1  EftML  \'J3t  which  was  a  ca^e  between  two  towns  respecting  the  support 

cf  i|U|«T.  Chief  Justice  Pantons^  in  giving  the  opinion  of  llit*  court,  states 

^  h  thf  ftr»l  action  which  came  before  the  court  afler  the  estiiblishment 

il  Aieonatttalion,  the  judges  dednred  that,  by  virtue  of  the  DeclarAtion  of 

tAMwwTj  in  lhi«  state  was  no  more.     And  lie  mentions  another  case, 

I  w.  Tattle,  4  Mass.  12S«  note,  in  which  it  was  stated,  as  the  unanimous 

I  el  iImi  court,  that  a  negro  born  within  the  state  before  the  conKtitu- 

M  horn  frw,  it**»iij»li  born  of  a  female  slave.     The  chief  justice  however 

Unl  file  5:  u'tice  nnd  common  usage  have  been  opposed  to  this 

U  Iia7»  \<*^n  stated  as  a  fact,  that  there  were  judicial  deci- 

•^b  tills  eliil«,  prior  to  the  adoption  of  the  present  conslitution,  holding 

*Me%imi»  binti  lirrp  of  slave  i»arents,  were  free.     A  fact  is  stated  in  tlie 

t^t*t  opillloo  of  Chief  JiiKttce  Parsons  which  may  account  for  this  suggestion, 

Biitetei  tb»»<  witr^i-J  ri.i'i.**-,  bi>m  in  this  country  of  imported  slaves,  had 

ti  r  niastefs  by  suits  of  law,  and  obtained  it  by  a 

^  ,1^  M- ..  Hue  of  the  master,  he  says,  was  faintly  made,  for 

)«r  ol  the  times  that  a  restless,  discontented  slave  was  woHh 

b,  mtyi  mi\^n  liie  ffeeclom  was  obtained  in  a  course  of  legal  proceedings,  his 

leu  for  his  xu^iptrt  tf  he  became  poor,     it  Ls  vim^  piohable 

rtlwl  ikle  wttviUe  is  correct,  and  that  records  of  jadginr^ntJi  to  this 

BMy  Ifll  inqad;  b«ii  thf»y  would  throw  vt-ry  little  li^^ht  on  the  Hubjoct. 

pmfitdiif  tliia  iti<  h'.ir,  it  is  sutltcient  for  the  puri^ortc?*  of  (ha 

,  hy  Ut^  I  Hju  adopted  in  1780,  slavery  was  alMjlinhed 

i,  ttpoii  the  {ground  tliat  it  is  contrary  to  natural  right  and  the 

ikiB  niiiei|Jei  of  Jaatiee.     The  terms  of  the  first  article  of  the  declaration  of 

larefiteiit  atid  exfklidt.     **  All  men  are  lK>rn  frfe  and  equal,  and  have  cer^ 

ntlai,  and  unalienable  rights,  among  which  nre  the  right  of 

I  delendinf  tlietr  Itvce  and  libertiee,  that  of  acquiring,  possessing. 
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ii[K>n  the  party,  if  he  should  return  to  the  country  by  whose  lair« 
tie  wan  dechtred  to  be,  and  was  held  as,  a  slave.    Lord  StowelX  ^ 

urifl  f»r<»t«ctiiiff  property."    It  would  be  difficult  to  select  words  more  preeiseB~3 
u*U\*tfi\  to  tho  al>olition  of  uegro  slavery.     According  to  the  laws  prevailing ii^^ 
tell  tho  HtatcH  ^iiore  slavery  is  upheld,  the  child  of  a  slave  is  not  deemed  to  Ids' 
Uitii  Uiu\  a  Hlavo  has  uo  right  to  enjoy  and  defend  his  own  liberty,  or  -^B 
ht'4\u'iTi\  iHuim^fiH,  or  protect  property.     That  the  description  was  broad  enoa^gg 
III  iU  tiTiiiM  U>  embrace  neg^roes,  and  that  it  was  intended  by  the  framerB  of  tfc 
(^iiiittitutioii  to  oinbraee  them,  is  proved  by  the  earliest  contemporaneous  < 
fetf  iK^tioii,  by  an  unbroken  series  of  judicial  decisions,  and  by  a  uniform  ] 
iU-M  fH'iii  tho  adoption  of  the  constitution  to  the  present  time.     The 
l4tiMit  of  our  iiollcy,  of  our  legislation  and  jurisprudence,  from  that  time  tot^H 
|M«Mtiitt,  htoi  Unmi  oonsistent  with  this  construction,  and  with  no  other.    Suf^h 
Ix^inU  Umi  Kotinral  rule  of  law,  it  becomes  necessary  to  inquire  how  far  it 
fiiftflHWid  or  (u  in  trolled  in  its  operation  either,  (1)  By  the  law  of  other  natic^  i 
aiHl  tottttdH,  HM  adinittiHl  by  the  comity  of  nations  to  have  a  limited  operatL^si 
wilhiM  a  partUMilar  sUito;  or,  (2)  By  the  constitution  and  laws  of  the  Unifc:.«d 
hiiiUi^.     lu  <MiiiMhl»riug  the  first,  we  may  assume  that  the  law  of  this  stata     k 
uitHlc^oiiM  Ui  thn  law  of  England  in  this  respect;  that,  while  slavery  is  considercii/ 
it«  unlawful  and  inadniittsible  in  both,  and  this  because  contrary  to  nstars/ 
il^<hi  niid  to  lawM  doHiguod  for  the  security  of  personal  liberty,  yet  in  both  the 
r  %  uUMiiHi  of  ulavt^ry  in  other  countries  is  recognized,  and  the  claims  of  foreigners 
1  iiWiiiK  <***t  of  that  condition  are  to  a  certain  extent  respected.     Almost  the 
I'mIv  lo.ittim  aMMigiiod  by  lA)rd  Mansfield  in  Somerset's  case  was,  that  slaveiyis 
4<l  Mituli  a  iiatuv«t  that  it  in  incapable  of  being  introduced  on  any  reasons  moral 
Hi  |Hilitloal,  tiut  only  by  iKisitive  law;  and  it  is  so  odious  that  nothing  can  be 
toiilfnuiil  t«i  tiu|iiMirt  it  but  |x^sitive  law.     The  same  doctrine  is  clearly  stated  in 
lliM  full  uud  abUi  (tpinion  of  Marshall,  C.  J.,  in  the  case  of  The  Antelope,  10 
U  lii.iit.  1*M).     Utt  U  Hi^eaking  of  the  slave-trade,  but  the  remaric  itself  shows 
tlial.  It  afiiliuM  t(t  the  state  of  slavery.     **That  it  is  contrary  to  the  law  of 
ii.iluiit   will  boart^tily  be  denitnl.     That  every  man  has  a  natural  right  to  the 
liiiiu  (it  hit  o\\n  lalK)r  is  generally  admitted,  and  that  no  other  person  can 
ilKiiily   4t«t|itiv«t  him  <»f  those  fruits,  and  appropriate  them  against  his  will, 
iH.iiii.i  l-i  l««  tho  nrn'oMsary  nwilt  of  the  admission."     But  although  slavery  and 
I  liM  nl.i  V  <t  ti  luht  aro  duomod  contrary  to  natural  right,  yet  it  is  settled  by  the  jadi- 
it.il  il.tciniiMHi  I'f  thirt  (Hkuntry  and  of  England  that  it  is  not  contrary  to  the  law 
ill  inilli'ii'i      I  ho  uitthorities  are  cited  in  the  case  of  The  Antelope,  and  that 
i..iMi«  i>i   It'titlf  M\  authority  directly  in  point.    The  consequence  is,  that  each 
hiili  |ii.iiit«uit  (uiuimuiilty,  in  its  intercourse  with  every  other,  is  bound  to  act 
i«u   tli*k    |iiiMitl|ilii   that  Huoh  other  country  has  a  full  and  perfect  aathority 
t'l  umliii  MUi'h  liiwM  for  tho  gm-ernment  of  its  own  subjects  as  its  own  jndg^ 
nil. III.  mIi.iII  ilidtulo  and  itt*  own  conscience  approve,  provided  the  same  are 
iMiiMlihint  mill  tho  law  of  nations;  and  no  independent  community  has  any 
iti^ht  !••  luliuliiro  v^llh  tho  act.s  or  conduct  of  another  state,  within  the  ter- 
iil>.iii.i  h1  Munh  titaUs  or  on  the  high  seas,  which  each  has  an  equal  right  to 
II. f.  loi'l  •••••ii|i.vi  and  that  oaoh  sovereign  state  governed  by  its  own  laws, 
iililioiah  <"ui|iolout  and  woll  authorized  to  make  such  laws  as  it  may  think 
in  .  I.  i.^|Hultttut  to  Iho  oxtiMit  of  its  own  territorial  limits,  and  for  the  govern- 
!,.>  ui  .il  lt>i  i*yiiu  Nulijool^,  yot  boyond  those  limits,  and  over  those  who  are  not 
1 1 .  iu\n  uuhJiM.tM,  luM  uo  autliority  to  enforce  its  own  laws,  or  to  treat  the  laws 
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iftiGisa  of  this  sort,  held  that,  upon  such  a  return  of  the  slave 
to  liis  orijgitial  dotntcil,  the  stata  of  slavery  would  reattach  upon 

^foid,  altbou^h  eoTitrnry  to  its  own  viewe  of  niOTality.     This 
tut  with  most  of  th0  l^adi ug  caisefl  on  the  subject.     Somer- 
J'*  Stat43  TiiaU,  1,  m  already  cited,  decides  that  slavery, 
f  Oiliow  smi  ■^inpt  rmtnml  right,  c^nuot  exist  except  by  force  of  positive 
Bui  H  deai '  it  may  exist  by  force  of  fKi^itive  law.     And  it 

fbi  i«Biwi]f<l  tve  lawt  in  this  connection,  may  tie  as  ^e\l 

ew^tnamry  Inw,  as  the  eiiactiiieTit  of  a  statute;  and  the  word  is 
I  Id  dangttailo  rules  established  by  tacit  acquiescence,  or  by  the  legislative 
Itlnfiiali^t  anti  which  derive  their  force  and  authority  from  aequiencence 
St.  ri):il  n  r  h.H  riTtso  they  are  the  dictates  of  natural  justice,  and  as 
isA  wi  s&i^  El.     Le  Louis,  2  Dodsou,  2<i(3.     This  was  an  etabo* 

till €fiiiitOfi  i'v  >  ..    /. II ii  Scott.     It  was  ilie  case  of  a  French  vessel  seized 

hf  m  Eoj^IUli  veasel  iu  time  of  jieace,  whilst  engaged  in  the  slave-trade. 
Si  fioiswled  ttpon  the  ground  that  a  rig^ht  of  visitation  by  the  vessels  of  one 
t  of  Um  ¥CM(!is  of  another,  could  only  be  exercised  in  time  of  war,  or 
»  ami  that  the  slave-trade  was  not  piracy  by  the  laws  of  nations, 
'  I  by  whose  gorernments  it  has  been  so  declared  by  law  or 
IgrlMiv.    .V  -nsel  was  delirertHl  up.    The  Amedie*  1  Acton,  210.    Tlie 

t  of  m  (inuit  in  thi»  cjise  upon  the  point  on  which  the  case 

,  Uia!  nrden  of  proof,  has  been  doubted »     But  upon  the 

*\  li  he  says:  **  But  we  do  now  lay  down  as  a  principle 

kiim  Irsde  wiueb  eaimot,  abstractedly  speaking,  bo  said  to  have  a  lo 
w^rHftrr:  I  mj^  abstractedly  speakings  because  we  cannot  legiKlnte 
^tltbtf  QoantHos;  tior  has  thin  country  a  right  to  control  any  foreign  legisla- 
iBtlkil  May  give  perminicion  to  its  subjects  to  prosecute  this  trade/*  lie 
~  I  in  ooaaecinenoe  of  the  principles  declared  by  the  British  gci> 
;  lie  WM  bound  to  hold  prima  facie  that  the  traffic  was  unlawful, 


^  ttftw  <m  Clie  clatnsant  the  burdou  of  proof  that  the  tratBc  waj^  i^>ermitted 
H  Ibi  lev  ci  hk  own  ooantTy.     The  Diana,  1  Dodson,  95«     This  case  strongly 


tbe  geoetAl  principle  that,  though  the  slave-trade  is  contrary  to 
^fH&eftpiea  of  jttallae  an>^  v,  it  ci^nnot  with  truth  be  said  that  it  is 

lo  llie  lawi  of  all  •  i^ation^*  and  that  courts  will  respect  the 

6l  pcnoae  COglg^  m  it  under  the  sanction  of  the  laws  of  their  own 
Two  OMMi  ftrs  eited  from  the  dfv^i^ions  of  courU  of  common  law 
^HiBllUbfoir  mull  Uglli  tipoo  the  subject,  .^(adrazo  e.  AVill^s,  3  H.  Jk  A.  353* 
Ikvii  ia  mtden  brought  by  a  8p4kiiiard  agaiuAt  a  Itritif^h  subject  who  had 
iMMrfeitj,  aad  withool  JnsUfiable  cmse,  c^^ptured  a  ship  with  throo  hundred 
ilMi  flo  boerd*  T1^'<*  •^'"1^  oitf^tion  was,  the  amount  of  damage>.  Abbott, 
CI  J.«  wbo  tried  t  i»irence  to  the  rery  strong  language  of  tlie  nets 

(t  detL.. MiVj  M.'  ti.tiiio  in  slaves  a  violation  of  right,  and  contrary 
prJn^ples  of  justice  and  humanity*  doubted  whether  the  owner 
in  an  Knglish  court  of  juatioe  for  the  value  of  theilaree 
',  aad  dlitwstwl  tbe  ship  and  the  slaves  to  be  separately  valued.    On 
be  and  the  whole  court  were  of  opinion  that  the  [*Iaintiif 
Id  vaoovar  f or  tbe  Taluc  of  the  i^laves.     That  opinion  went  u|>on 
tlia  IraJie  in  sJavcji*  however  wmng  in  itst*lf ,  if  prosecuted  by 
Spain  and  th«  coAxt  of  Africa,  and  if  prnuitted  by  Uie 
%mm  of  Spalttp  aod  aoi  fHiTatiied  by  treaty,  could  not  be  lawfully  interrupted 
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him.  (a)     On  that  occasion  he  said :  ^  The  entire  change  of  the 
legal  character  of  individuals,  produced  by  the  change  of  local 

by  a  British  subject  on  the  high  seas,  the  common  highway  of  nations.  And 
Mr.  Justice  Bayley  in  his  opinion,  after  stating  the  general  rule,  that  a  fo- 
reigner is  entitled  in  a  British  court  of  justice  to  compensation  for  a  wrongful 
act,  added*  that,  although  the  language  used  by  the  statutes  was  very  strong, 
yet  it  could  only  apply  to  British  subjects.  It  is  true,  he  further  says,  that  if 
this  were  a  trade  contrary  to  the  laws  of  nations,  a  foreigner  could  not  maintaiiL. 
this  action.  And  Best,  J.,  spoke  strongly  to  the  same  effect,  adding  that  th» 
statutes  **  speak  in  just  terms  of  indignation  of  the  horrible  traffic  in  human. 
beings,  but  they  speak  only  in  the  name  of  the  British  nation.  If  a  ship  be 
acting  contrary  to  the  general  law  of  nations,  she  is  thereby  subject  to  confis- 
cation; but  it  is  impossible  to  say  that  the  slave-trade  is  contrary  to  what-may 
be  called  the  common  law  of  nations."  Forbes  r.  Cochrane,  2  B.  &  C.  448,* 
3D.  &  R.  679.  This  case  has  been  supposed  to  conflict  with  the  one  last 
cited ;  but  I  apprehend,  in  considering  tbe  principles  upon  which  they  wen 
decided,  they  will  be  found  to  be  perfectly  reconcilable.  The  plaintiff,  i 
British  subject  domiciled  in  East  Florida,  where  slavery  was  established  by 
law,  was  the  owner  of  a  plantation  and  of  certain  slaves,  who  escaped  thence 
and  got  on  board  a  British  ship  of  war  on  the  high  seas.  It  was  held  that  he 
could  not  maintain  an  action  against  the  master  of  the  ship  for  harboring  the 
slaves  after  notice  and  demand  of  them.  Some  of  the  opinions  given  in  this 
case  are  extremely  instructive  and  applicable  to  the  present.  Holroyd,  J.,  in 
giving  his  opinion,  said  that  the  plaintiff  could  not  found  his  claim  to  the 
slaves  upon  any  general  right,  because  by  the  English  law  such  a  right  cannot 
be  considered  as  warranted  by  the  general  law  of  nature ;  that  if  the  plaintiff 
could  claim  at  all,  it  must  be  in  virtue  of  some  right  which  he  had  acquired  by 
the  law  of  the  country  where  he  was  domiciled;  that  where  such  rights  are 
recognized  by  law,  they  must  be  considered  as  founded,  not  upon  a  law  of 
nature,  but  upon  the  particular  law  of  that  country,  and  must  be  co-extensire 
with  the  territories  of  that  state;  that  if  such  right  were  violated  by  a  British 
subject  within  such  territory,  the  party  grieved  would  be  entitled  to  a  remedy; 
but  that  the  law  of  slavery  is  a  law  in  invitum,  and  when  a  party  gets  out  of 
the  territory  where  it  prevails,  and  under  the  protection  of  another  power, 
without  any  wrongful  act  done  by  the  party  giving  that  protection,  the  right 
of  the  master,  which  is  founded  on  the  municipal  law  of  the  place  only,  does 
not  continue.  So,  in  speaking  of  the  effect  of  bringing  a  slave  into  England,  he 
says,  he  ceases  to  be  a  slave  in  England  only  because  there  is  no  law  which 
sanctions  his  detention  in  slavery.  Best,  J. ,  declared  his  opinion  to  the  sane 
effect.  »*  Slavery  is  a  local  law,  and  therefore  if  a  man  wishes  to  preserve  his 
slaves,  let  him  attach  them  to  him  by  affection,  or  make  fast  the  bars  of  their 
prison,  or  rivet  well  their  chains,  for  the  instant  they  get  beyond  the  limits 
where  slavery  is  recognized  by  the  local  law,  they  have  broken  their  chains, 
they  have  escaped  from  their  pri.son,  and  are  free."  That  slavery  is  a  relation 
founded  in  force,  not  in  right,  existing,  where  it  does  exist,  by  force  of  positive 
law,  and  not  recognized  as  founded  in  natural  right,  is  intimated  by  a  defini- 
tion of  slavery  in  the  civil  law:  "  Servitus  est  constitutio  juris  gentium,  qua 

(a )  Liza  v.  Puissant,  7  La.  An.  80;    Lewis  v.  Fullerton,  1  Rand.  (Ya.)  15; 
Maria  p.  Kirby,  12  B.  Mon.  (Ky.)  542 ;    Hunter  r.  Fulcher,  1  Leigh  (Va.)  172. 
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iti<m»  is  far  from  being  a  novelty  in  the  law.     A  residence  in 
I V  cottotry  of  ten  intFciduces  a  change  of  legal  condition,  which 


>  wUkmo  «ontra  aaiuratn  aubjicitar."    Upon  a  g«nerul  review  of  the 

npmi  nil  &p{>liciition  of  the  well-eeitarblUht'd  firinciples  upon 

inlijeelt  mr  ihitik  Xhm  fully  miiiiitaiu  Ihe  ^toiiit  stateii.  UmL  tliough slavery 

W  OBtAry  Co  nalural   right,  aind  to  the  priueiples  of  ju»tjc»,  humanity,  and 

Ipolir^r,  M  w«  adopt  tljem  and  foutid  our  own  bws  ujxin  ihem,  yet  not 

f  fOBtrmry  (o  tlw  laws  of  uutjohs,  if  any  utht?r  fitate  or  ctitnmunity  aee  fit 

1  eonttnifts  tlavery  by  law,  ikj  far  o^h  tlje  legislative  fwwer  of  thai 

B  am  boutid  to  take  noticf!  of  the  exuttence  «jf  those  laws,  and 

i«  &n  mA  at  Mber^  to  dooiare  and  bold  an  Act  done  within  ihoae  limits  unlaw- 

tilcai  ¥»»"*    itr-^n  our  ri«iwa  d  morality  and  policy,  whicli  the  sovereign  and 

i^'  f  th#  phu^  has  pronounced  to  be  lawful.     If  therefort»  an 

AiaU-it  i^iji^iiVretM^  and  wrong  is  done  by  our  citizens  to  a  foreigner  act- 

il|ia4or  tli#  laticikiti  of  «uch  lawsi  and  witliin  their  proper  limits,  that  ia^ 

9  local  tiwitaaf  tha  power  by  whom  they  are  thus  established,  or  on 

lb  l%k  laaa,  whtdi  aach  and  every  nation  baa  a  right  in  common  witli  all 

ftloiKVBpy,  ci«r  law*  would  no  douV*t  nfTord  a  remedy  again«t  the  wrong 

So  in  pawoanct  of  a  well-known  maxima  Uiat,  in  the  construction  of 

tbi  bx  k>d  cooiractos  ahaU  govern,  if  a  person,  having  in  other 

ili  a  figbl  lo  •«•  ill  oar  eoorta,  ahall  bring  an  action  against  another, 

f  la  ^ifcar  nafiicli  to  be  aocKi  in  our  courts,  upon  a  contract  made  uix)n 

tfciwbfitlol  alaf«7  in  a  ttate  where  ulavery  is  allowed  by  law,  the  law  would 

b»^rt  14  alfaol^     Aa  if  a  note  of  hand  made  in  New  Orleatm  were  sued  on 

bnv  «nI  t^t  4timim  abooM  be  that  it  waa  a  bad  consideration,  or  without 

■■Mifilliiii,  bawaoie  g1v(^  for  tK«  prict»  of  a  slave  nold,  it  may  well  beadmit- 

iiillal  mkIi  a  dcfeiict  eould  not  prevail  because  the  contract  was  a  legal  one 

If  Ili  law  of  ibe  place  wbent  it  wan  madts^     This  view  of  the  law  applicable 

^yiMiy  laarka  atrongly  iba  di^ttnetion  between  the  relation  of  master  and 

^^Mlai  lataliiblwMl  by  the  local  law  of  particular  states,  and  in  virtue  of  that 

M^vll^  power  and  iiiil«|Mmclaiit  authority  which  each  independent  state  con- 

ilacvary  tillMf*  and  tboM  natural  and  social  relations  which  are  every- 

•  aad  lif  all  t"*o|ile  faoogniMd,  and  whicb,  tliough  they  may  h^  modiiii'd 

M  Wf^talaii  by  nNiaicipal  law»  are  not  foundip^d  ufM^n  it,  »uch  a«  the  relation 

i|  pmat  and  ffhEld,  and  biiaband  and  wife.     8ut  h  aljM>  'i»  Uie  piinciple  upon 

vlirli  ihm  fwfiefal  ri|cbt  o^  pmprrty  is  fi>unded,  U>ing  in  itnme  form  univer- 

\:ntj^«i  aa  a  nataral   ri^ht,  indej^etidently  of  municipal  law.     Tliis 

x^  4>ii  aatwer  to  the  argnm<*nt  drawn  from  the  maxim  that  thti  right  of 

fwiifierty  fiiUowi  IM  pcrjion.  and  tlierefore,  where  by  the  law  of  a 

a  pftMii  lli«w  domieikd  aequin^  prrfsonal  property,  by  the  comity  of 

■i  tl«  fttOMi  nml  ba  dawiiad  his  pmi^rty  everywhere.     It  in  obvious  that 

if  ^  w««  troPt  ki  the  extent  in  which  the  argnmoiit  employs  jt»  if  slavery 

anywbave«  ftnd  if  by  th«  Uwn  of  any  pla^e  a  prop*»rty  can  be  acquir«?d  in 

»lliekwof  alaTrr  xtend  to  every  place  wh»»re  such  slaves  may 

la«nlad.    The  aiaxin  •  and  the  ari?um««nt,  can  apply  only  to  those 

»  are  «v»^#y  where  and  by  all  nations  treatini  and  deented 

I  of  fovfwrty.     B«l  It  la  not  ipeaking  with  strict  aocumcy  to  say  that  a 

i  ba  ai^virMl  ia  liuman  betngsi  by  local  laws.    Each  state  may,  for 

t  Bat  ace  post,  •«  250* 
11 
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imposes  rights  and  obligations  totally  inconsistent  with  the  former 
rights  and  obligations  of  the  same  persons.     Persons  bound  bj 

its  own  convenience,  declare  that  slaves  shall  be  deemed  property,  and  that  the 
relations  and  laws  of  personal  chattels  shall  be  deemed  to  apply  to  them;  as, 
for  instance,  that  they  may  be  bought  and  sold,  delivered,  attached,  leried 
upon,  that  trespass  will  lie  for  an  injury  done  to  them,  or  trover  for  conTerdng 
them.  But  it  would  be  a  perversion  of  terms  to  say  that  such  local  laws  doio 
fact  make  them  personal  property  generally ;  they  can  only  determine  that  the 
same  rules  of  law  shall  apply  to  them  as  are  applicable  to  property,  and  thk 
effect  will  follow  only  so  far  as  such  laws  proprio  vigors  can  operate.  The 
same  doctrine  is  recognized  in  Louisiana.  In  the  case  of  Lunsford  r.  Coqoil- 
lon,  2  Mart.  N.S.  (La.)  404,  it  is  thus  stated:  **  The  relation  of  owner  and 
slave  is,  in  the  states  of  tliis  union  in  which  it  has  a  legal  existence,  a  creaton 
of  the  municipal  law.*'  See  Story's  Conflict  of  Laws,  02,  97  [Isted.  a.  W, 
101].  The  same  principle  is  declared  by  the  court  in  Kentucky,  in  the  caae 
of  Rankin  v,  Lydia,  2  A.  K.  Marsh.  470.  They  say,  slavery  is  sanctioned  bj 
the  laws  of  this  state;  but  we  consider  this  as  a  right  existing  by  positive  law 
of  a  municipal  character,  without  foundation  in  the  law  of  nature.  The  con- 
clusion to  which  we  come  with  this  view  of  the  law,  is  this:  That  by  the  gene- 
ral and  now  well-established  law  of  this  commonwealth  bond  slaveiy  cannot 
exist,  because  it  is  contrary  to  natural  right,  and  repugnant  to  numerooa  pro- 
visions of  the  constitution  and  laws,  designed  to  secure  the  liberty  and  per- 
sonal rights  of  all  persons  within  its  limits*  and  entitled  to  the  protection  of 
its  laws.  That  though  by  the  laws  of  a  foreign  state,  meaning  by  foreign^ 
in  this  connection,  a  state  governed  by  its  own  laws,  and  between  which  and 
our  own  there  is  no  dependence  one  upon  the  other,  but  which  in  this  respeet 
are  as  independent  as  foreign  states,  a  person  may  acquire  a  property  in  a 
slave,  such  acquisition,  being  contraiy  to  natural  right  and  affected  by  local 
law,  is  dependent  upon  such  local  law  for  its  existence  and  efficacy,  and  being 
contrary  to  the  fundamental  law  of  the  state,  such  general  right  of  property 
cannot  be  exercised  or  recognized  here.  That,  as  a  general  rule,  all  peraoBi 
coming  within  the  limits  of  a  state  become  subject  to  all  its  municipal  laink 
civil  and  criminal,  and  entitled  to  the  privileges  which  those  laws  confer;  that 
this  rule  applies  as  well  to  blacks  as  whites,  except  the  case  of  f  ufs^tives  to  be 
afterwards  considered;  that  if  such  persons  have  been  slaves  they  become  free, 
not  so  much  because  any  alteration  is  made  in  their  status,  or  condition,  •• 
because  there  is  no  law  which  will  warrant,  but  there  are  laws,  if  they  chooie 
to  avail  themselves  of  them,  which  prohibit,  their  forcible  detention  or  forcible 
removal.  That  the  law  arising  from  the  comity  of  nations  cannot  applyt 
because  if  it  did  it  would  follow  as  a  necessary  consequence  that  all  those  pef- 
sons  who,  by  force  of  local  laws  and  within  all  foreigrn  places  where  slavery  i» 
permitted,  have  acquired  slaves  as  property,  might  bring  their  slaves  here  and 
exercise  over  them  the  rights  and  power  which  an  owner  of  property  migW 
exercise,  and  for  any  length  of  time,  short  of  acquiring  a  domicil ;  that  andi 
an  application  of  the  law  would  be  wholly  repugnant  to  our  laws,  entirely 
inconsistent  with  our  policy  and  our  fundamental  principles,  and  is  therefore 
inadmissible.  AVliether  if  a  slave  voluntarily  brought  here,  and  with  hisomi 
consent  returning  with  his  master,  would  resume  his  condition  as  a  sUve,  ia* 
question  which  was  incidentally  raised  in  the  argument,  but  is  one  on  which 
we  are  not  called  on  to  give  an  opinion  in  this  case,  and  we  give  none.    Pn« 
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irticular  contracts  which  restrain  their  liberty,  debtors,  appre  ri- 
ces, and  others,  lose  their  character  and  condition  for  the  time. 


princij»le  above  atated,  on  which  a  slave  broright  hero  Ijecomes  frets,  to  wit, 
Ri  he  becomes  eutitled  to  the  protection  of  our  Jaw&»  and  there  is  no  law  to 
)r  is  forcible  arrest  and  removal,  it  would  seem  U*  follow,  as  a  necessary 

I*  I ,  that  if  the  slave  waives  the  protection  of  those  laws*  and  return!*  to 

b«  state  where  he  is  held  as  a  slave,  hU  condition  is  not  changed^     In  the 
hs«  of  The  Slave  Grace,  2  Hagg.  Adm.  94,  this  <:juei*tion  was  fully  considen^d 
ly  Sir  William  8eott  in  the  case  of  a  slave  brought  from  the  West  Jndiess  to 
England,  and  afterwards  voluntarily  returning  to   the  West  Indieei;  and  he 
kid  that  *he  was  reinstated  in  her  condition  of  slavery.     A  different  decision 
I  believe  has  been  maile  of  the  question  in  sotne  of  the  United  States;  but  for 
the  reasons  alrea*iy  given  it  is  not  necessary  to  consider  it  further  here.     The 
ijuestiou  ha?  thus  far  been  considered  a»  a  general  one,  and  applicaljle  to  cases 
nf  flav(»s  brou^jht  from  any  foreign  state  or  country;  and  it  now  becomes  neces- 
sary to  consider  how  far  this  result  differs,  where  the  person  is  claimed  a>*  a 
_ikr??  |jy  a  citixen  of  another  state  of  this  Union,,    As  the  several  states^  in  all 
^■ttbBjikof  local  and  domestic  jurisdiction,  are  sovereign  and  independent  of 
^fjk  other,  and  regulate  their  ix)licy  by  their  own  laws,  the  eame   rule  of 
tcmity  applies  to  them  on  these   subjects   as  to  foreign   states,    except  so 
iv  u  the  respective  rights  and  duties  of  the  several  states  and  their  respec- 
tir?  pjlisteus   are  affected  and  modified  by  the  constitution  and  laws  of  the 
CnW  States.     In  art,  4,  s.  2,  the  constitution  declares  that  no  person  held 
toierriee  or  lal»or  in  one  state  under  the  laws   thereof,  escajung  into  another, 
•bill  in  conse<jueDce  of  any  law  or  regulation  tlierein  be  discharged  from  such 
WTiee  or  laboi-,  but  shall  be  delivered  up  on  claim  of  the  party  to  wliom  sucli 
«nioe  or  lal>or  may  be  due,     The  law  of  congress  made  in  pursuance  of  this 
trticle  pnmd«^s  that   when  any  person  held  to  labor  in  any  of  the  I'nited 
SUlfti,  &c  ♦  shall  escjvfw  into  any  otlier  of  the  said  states  or  territories,  the  per- 
•nn»ntit>d   he,  is  emtxjwered  to  arrest  the  fugitive,  and  upon  proof  made 
thsf  ^  HO  seized,  under  the  law  of  the  state  from  which  he  or  she  fled, 

Dw^-  vc.     Act  of  F'i'brtiary  12,  17f)3,  c.  7,  s,  3,     In  regard  to  these 

P»^n*ions  the  court  are  of  opinion  that  ris,  by  the  general  law  of  this  common- 
^M\.  -Ini-ery  cannot  exist,  and  the  rights  and  powers  of  slave-owners  cannot 
d  therein,  the  effect  of  this  provision  in  the  constitution  and  laws  of 
1  States  is  to  limit  and  restrain  the  operation  of  this  general  rule,  so 
donr  by  the  plain  meaning  and  obvious  intent  and  import  of  the 
'  ti^ed,  and  no  further.     The  constitution  and  law  manifestly  refer  to 
of  a  slave  escaping  from  a  state,  where  he  owes  service  or  labor,  into 
pfcate  or  t<*rritory,     He  is  termed  a  fugitive  from  labor;  the  proof  to 
that  he  owed  senrice  or  labor  under  the  laws  of  the  state  or  terri- 
tthich  he  fr<i,  and  the  authority  given  is  to  remove  such  fugitive  to 
tt^  f  r^m>  *rhfrh  he  f/^d .     This  language  can  by  no  reasonable  construction 
se  of  a  slave  who  has  not  flf^l  from  the  folate,  but  who  has 
rds  istate  by  his  master.     The  same  conclusion  will  result 
r«.i  II  of  the  well-known  circumstances  under  which  this  con- 

<h     Before  the  adoption  of  the  constitution  the  states  were 
in  extent  snvereijni  and  independent,  and  were  in  a  condition  to  set*- 
t4snn»  upon  which  they  would  form  a  more  perfect  union.     It  has  been 
died  Ijy  *otoe  over-zeoIouB  philantliropista  that  such  an  article  in  the 
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when  they  reside  in  another  country,  and  are  entitled  as  persone 
totally  free,  although  they  return  to  their  original  servitude  anm^ 

constitution  could  be  of  no  binding  force  or  validity  because  it  was  a  stipiiL  ^^ 
tion  contrary  to  natural  right.     But  it  is  difficult  to  perceive  the  force  of  th»  J 
objection.     It  has  already  been  shown  that  slavery  is  not  contrary  to  the  la^^w 
of  nations.     It  would  then  be  the  proper  subject  of  treaties  among  sovereLgB 
and  independent  powers.     Suppose,  instead  of  forming  the  present  constiCo. 
tion  or  any  other  confederation,  the  several  states  had  become  in  aU  respeed 
sovereign  and  independent,  would  it  not  have  been  competent  for  them  to  stipir- 
late  that  fugitive  slaves  should  be  mutually  restored,  and  to  frame  wdiiik 
regulations  under  which  such  a  stipulation  should  be  carried  into  effoei? 
Such  a  stipulation  would  be  highly  important  and  necessary  to  secure  peaee 
and  harmony  between  adjoining  nations,  and  to  prevent  perpetual  oollinoM 
and  border  wars.     It  would  be  no  encroachment  on  the  rights  of  the  fngitive; 
for  no  stranger  has  a  just  claim  to  the  protection  of  a  foreign  state  againflt  its 
will,  especially  where  a  claim  to  such  protection  would  be  likely  to  involve  tbe 
state  in  war;  and  each  independent  state  has  a  right  to  detennine  by  its  own 
laws  and  treaties  who  may  come  to  reside  or  seek  shelter  within  its  limits,  lod 
to  prescribe  the  terms.    Now  the  constitution  of  the  United  States  partakes  both 
of  the  nature  of  a  treaty  and  of  a  form  of  government.     It  regards  the  sUtei 
to  a  certain  extent  as  sovereign  and  independent  communities,  with  fall  power 
to  make  their  own  laws  and  regulate  their  own  domestic  policy,  and  fixes  the 
terms  upon  which  their  intercourse  with  each  other  shall  be  conducted.   In 
resjiect  to  foreign  relations  it  regards  the  people  of  the  states  as  one  commn- 
nity,  and  constitutes  a  form  of  government  for  them.     It  is  well  known  thati 
when  this  constitution  was  formed,  some  of  the  states  permitted  slaveiy  and 
the  slave-trade,  and  considered  them  highly  essential  to  their  interest,  indthii 
some  other  states  had  abolished  slavery  within  their  own  limits,  and,  from  tbe 
principles  deduced  and  policy  avowed  by  them,  might  be  presumed  to  desirt 
to  extend  such  abolition  further.     It  was  therefore  manifestly  the  intent  ind 
the  object  of  one  party  to  this  compact  to  enlarge,  extend,  and  secure  asfarn 
possible,  the  rights  and  powers  of  the  owners  of  slaves  within  their  own  limitii 
as  well  as  in  other  states,  and  of  the  other'party  to  limit  and  restrain  them. 
Under  these  circumstances  the  clause  in  question  was  agreed  on  and  introdoced 
into  the  constitution ;  and,  as  it  was  well  considered,  as  it  was  intended  to 
secure  peace  and  harmony,  and  to  fix  as  precisely  as  langruage  oould  do  it,  the 
limit  to  which  the  rights  of  one  party  should  be  exercised  within  the  UmUKJ 
of  the  other,  it  is  to  be  presumed  that  they  selected  terms  intended  to  expreii 
their  exact  and  their  whole  meaning;  and  it  would  be  a  departure  from  the 
purpose  and  spirit  of  the  compact  to  put  any  other  construction  upon  it  tbtt 
that  to  be  derived  from  the  plain  and  natural  import  of  the  language  uaei 
Besides,  this  construction  of  the  provision  in  the  constitution  gives  to  it  a  lati- 
tude sufficient  to  afford  effectual  security  to  the  owners  of  slaves.    Tbe  state! 
have  a  plenary  power  to  make  all  laws  necessary  for  the  regulation  of  sUverj 
and  the  rights  of  the  slave-owners  whilst  the  slaves  remain  ¥rithin  their  torri* 
torial  limits ;  and  it  is  only  when  they  escape  without  the  consent  of  tbeir 
owners  into  other  states  that  they  require  the  aid  of  other  states  to  enable  them 
to  regain  their  dominion  over  the  fusfitives.      But  this  point  is  supported 
by  most  respectable  and  unexceptionable  authorities.     In  the  case  of  Butler  R- 
Hopper,  1  Wash.  C.C.  499,  it  was  held  by  Mr.  Justice  Washiugton,  in  term^ 
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lions  upon  coming  back  to  the  country  they  had  quitted ; 
even  in  the  case  of  slavery,  slaves  themselves  possess  rights 

the  provision  in  the  constitution  which  we  ai-e  now  considering  does  not 
|Hui  to  the  CABe  of  a  slave  volonuirily  carried  by  his  master  into  another 
^bd  there  leaving  him  under  the  protection  of  some  law  declaring  him 
^Hln  this  case  however  the  master  claimed  to  hold  the  slave  in  virtue  of 
^■Pennsylvania  which  permitted  members  of  congress  and  sojourners  to 
Hnteir  domestic  slaves,  and  it  was  held  that  he  did  not  briuj^  hiniHelf 
ian  either  branch  of  the  exception »  because  he  had  for  two  yeai's  of  the 
iodeeaxed  to  be  a  member  of  congress,  and  ao  lost  the  privilege;  and  by 
nag  become  a  resident  could  not  claim  as  a  sojourner.  The  case  is  an 
Ibority  to  this  point,  that  the  claimant  of  a  slave,  to  avail  himself  of  the 
m\mn  of  the  constitution  and  laws  of  the  United  States,  must  bring  him- 
h»'ir  plain  and  obvious  meaning,  and  they  will  not  be  extended  by 
and  that  the  clause  in  the  constitution  is  confined  to  the  case  of 
srig  from  one  state  and  fleeing-  to  another.  But  in  a  more  recent 
,  liL  was  decided  by  the  same  eminent  judge.  Ex  parte  Simmons, 
l^'i&b.  U.C  390*  It  was  an  application  for  a  certiBcate  under  s.  3  ol  the  act 
J'oK  12,  1793.  He  held  that  both  the  constitution  and  the  laws  of  the 
lit^  States  apptly  only  to  fugitives  escaping  from  one  state  and  fleeing  to 
>ther,  and  not  to  the  case  of  a  slave  voluntarily  brought  by  his  master, 
itither  questiun  was  made  in  that  case  whether  the  slave  was  free  by  the 
f»of  ?ennsyh*anla,  which,  like  our  own  in  effect,  liberate  slaves  voluntarily 
^ttfbt  within  the  state;  but  there  is  an  exception  in  favor  of  members  of 
ngTe!5s»  foreign  ministers  and  consuls,  and  sojourners :  but  this  provision  is 
iW^tni  ^  to  sojourners  and  persons  passing  through  the  stale  in  such  manner 
It  from  the  benefit  of  the  exception,  if  the  slave  was  retained 
r  than  six  months.  The  slave  in  that  case  having  been  de- 
the  pute  more  than  six  months  was  therefore  held  free.  This  case  is 
ity  Ui  this  point,  —  the  general  rule  being  that,  if  a  slave  is  brought 
He  where  the  laws  do  not  admit  slavery,  he  will  be  held  free,  the  jier- 
him  as  a  slave  under  any  exception  or  limitation  of  the  general 
ow  clearly  that  the  case  was  within  such  exception,  I1ie  same 
substantially  decided  by  the  state  court  of  the  same  state  in  the 
Commonwealth  t?.  Hollo  way,  2  Serg.  &  R.  305.  It  was  the  case  of  a 
I  fugitive  slave  born  in  Pennsylvania,  It  was  held  that  the  constitu- 
be  rnited  States  was  not  inconsistent  with  the  law  of  Pennsylvania; 
I  constitution  of  the  United  States  did  not  include  the  issue 
lin  terms,  it  did  not  embrace  them  by  construction  or  impli- 
^^iottrt  considers  the  law  as  applying  only  to  those  who  f^cape. 
i  lif  the  operation  of  the  maxim  which  obtains  in  all  the  states  wherein 
'wy  h  permitted  by  law,  partus  sequitur  ventrein,  the  offspring  would  fol* 
tihe  condition  of  the  mother,  if  either  the  rule  of  comity  contended  for 
HKor  if  Ihe  law  of  the  United  States  could  be  extended  by  construction* 
■He  d<?cirion  has  been  made  in  Indiana,  3  Amer.  Jurist,  404.  In  Louisi* 
li  had  been  held,  that  if  a  person  with  a  slave  goes  into  a  s tit te  to  reside 
re  il  is  deelaned  that  slavery  i^hall  not  exist,  for  ever  so  short  a  time,  the 
t  ip^  facto  beeomes  ttve,  and  will  be  so  adjudged  and  considered  after- 
li  to  all  other  states;  and  a  person  moving  from  Kentucky  to  Ohio  to 
th^^by  became  free,  and  were  so  held  in  Louisiana.     This 
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and  privileges  in  one  character  which  they  are  not  entitled  to  in 
another.     The  domestic  slave  may,  in  that  character,  by  law  ac- 

case  also  fully  recognizes  the  authority  of  states  to  make  laws  dissolmg  the 
relation  of  master  and  slave ;  and  considers  the  special  limitation  of  the  general 
power  by  the  federal  constitution  as  a  forcible  implication  in  proof  of  the  ex- 
istence of  such  general  powers.  Lunsford  v,  Coquillon,  2  Mart.  N.S.  401. 
And  in  the  above-cited  case  from  Louisiana  it  is  very  significantly  remarked 
that  such  a  construction  of  the  constitution  and  law  of  the  United  States  can 
work  injury  to  no  one,  for  the  principle  acts  only  on  the  willing,  and  volenti 
non  fit  injuria.  The  same  rule  of  construction  is  adopted  in  analogous  cases 
in  other  countries,  that  is,  where  an  institution  is  forbidden,  but  where,  for 
special  reasons  and  to  a  limited  extent,  such  prohibition  is  relaxed,  the  exemp- 
tion is  to  be  construed  strictly,  and  whoever  claims  the  exemption  must  show 
himself  clearly  within  it,  and  where  the  facts  do  not  bring  the  case  within  the 
exemption,  the  general  rule  has  its  effect.  By  a  general  law  of  FraDoe,aIl 
persons  inhabiting  or  being  within  the  territorial  limits  of  France  are  free. 
An  edict  was  passed  by  Louis  XIV.  called  Le  Code  Noir,  respecting  aixnrj 
in  the  colonies.  In  1716  an  edict  was  published  by  Louis  XV.  concerning 
slavery  in  the  colonies,  and  reciting,  among  other  things,  that  many  of  the 
colonists  were  desirous  of  bringing  their  slaves  into  France  to  have  them  con- 
firmed in  the  principles  of  religion,  and  to  be  instructed  in  various  arts  and 
handicrafts,  from  which  the  colonists  would  derive  much  benefit  on  the  retom 
of  the  slaves,  but  that  many  of  the  colonists  feared  that  their  slaves  would  pre* 
tend  to  be  free  on  their  an-ival  in  France,  from  which  their  owners  would  sus- 
tain considerable  loss,  and  be  deterred  from  pursuing  an  object  at  once  so 
pious  and  useful.  The  edict  then  provides  a  series  of  minute  regulations,  to 
be  observed  both  before  their  departure  from  the  West  Indies  and  on  their 
arrival  in  France,  and  if  all  these  regulations  are  strictly  complied  with,  the 
negroes  so  brought  over  to  France  shall  not  thereby  acquire  any  right  to  their 
freedom,  but  shall  be  compellable  to  return;  but  if  the  owners  shall  neglect  to 
comply  with  the  prescribed  regulations,  the  negroes  shall  become  free,  and  the 
owners  shall  lose  all  property  in  tliem.  20  Howell's  State  Trials,  15,  note.  The 
constitution  and  laws  of  the  United  States,  then,  are  confined  to  cases  of  slaves 
escaping  from  other  states  and  coming  within  the  limits  of  this  state  without 
the  consent  and  against  the  will  of  their  masters,  and  cannot  by  any  sound 
construction  extend  to  a  case  where  the  slave  does  not  escape  and  does  not 
come  within  the  limits  of  this  state  against  the  will  of  the  master,  but  by  bit 
own  act  and  permission.  This  provision  is  to  be  construed  according  to  it* 
plain  terms  and  import,  and  cannot  be  extended  beyond  this,  and  where  th« 
case  is  not  that  of  an  escape,  the  general  rule  shall  have  its  effect.  It  ia  upoa 
these  grounds  we  are  of  opinion  that  an  owner  of  a  slave  in  another  stats 
where  slavei-y  is  warranted  by  law,  voluntarily  bringing  such  slave  into  this 
state,  has  no  authority  to  detain  him  against  his  will,  or  to  carry  him  ootd 
the  state  against  his  consent,  for  the  purpose  of  being  held  in  slavery.  Tbis 
opinion  is  not  to  be  considered  as  extending  to  a  case  where  the  owner  of  » 
fugitive  slave,  having  produced  a  certificate  according  to  the  law  of  the  United 
States,  is  bona  fide  removing  such  slave  to  his  own  domicil,  and  in  so  doing 
passes  through  a  free  state  \  where  the  law  confers  a  right  or  favor,  by  neoea* 
sary  implication  it  gives  the  means  of  enjoying  it.  Nor  do  we  give  any 
opinion  upon  the  case  where  an  owner  of  a  slave  in  one  state  is  bona  fide  r»* 
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company  his  master  or  miatiess  to  any  part  of  the  world.     But 

thiit  privilege  exists  no  longer  than  hiss  cbaraeter  of  domestic  dave 
jftttaches  to  him  ;  for  should  the  owner  deprive  him  of  the  charac- 
ter of  being  a  domestic  blave  by  employing  him  as  a  field  slave, 
he  would  be  deprived  of  the  right  of  accompanying  his  ma^ster 
out  of  the  colony,'  ^ 

9T*  Scotch  Law  ng  to  Capacity.  —  Struck  with  the  inconveniences 
of  the  doctrine  of  the  ubiquity  of  the  law  of  the  domicil,  as  to  the 
cipacity,  state,  and  condition  of  persons,  as  an  absolute  and  gen- 
eral doctrine,  a  leamed  judge  in  the  Scottish  courts^  has  not  hesi- 
tilted  to  hold  that  no  such  doctrine  is  recognized  as  of  univeE^al 
obligation  in  Scotland.  'Would  a  marriage  here/  says  he,  *be 
declared  void  because  the  parties  were  domiciled  in  England  and 
were  minors  when  they  manned  here,  and  of  course  incapable,  by 
tte  law  of  that  country,  of  contracting  marriage  ?  This  category 
of  Uw  does  not  affect  the  contracting  individuals  only,  but  the 
public,  and  that  in  various  ways.  And  the  consequences  would 
prove  not  a  little  inconvenient,  embarrassing,  and  probably  even 
niextricable,  if  the  personal  incapacities  of  indi™Uui1s,  as  of  majors 
And  minors^  the  competency  to  contract  marriages,  and  infringe 
^utrimonial  engagements,  the  rights  of  domestic  authority  and 
wrvice,and  the  like,  were  to  be  qualified  and  regulated  by  foreign 
lAWiand  customs,  with  which  the  mass  of  the  population  must  be 

^lOnng  to  another  state  where  slavery  is  allowed,  and  in  so  doing  necessarily 
!••»  through  a  free  state,  or,  arriving  by  accident  or  necessity,  he  is  com- 
piled to  touch  or  land  therein,  remaining  no  longer  than  uecesaaiy.     Our 
S*>p^ph.ical  poaition  exempts  us  from  the  probable  necessity  of  considering 
^  a  cacie,  and  we  give  no  opinion  respecting  it.     The  child  who  is  the 
wiljject  of  this  habeas  corpus,  being  of  too  t^^nder   years  to  have  any  will 
W  pr<\  any  consent   to   l>e   removed,   and   her   mother  being   a  slave  and 
'''Hn^j  no  will  of  her  own  and  no  power  to  act  for  her  child,  she  is  ueces- 
i   in  the  custody  of  the  law.     The  respondent  having  claimed  the 
1  Uiu  child*  in  behalf  of  Mr.  and  Mrs.  Slater,  who  claim  the  right  to 
back  to  Louisiana,  to  be  hc^ld  in  a  stat«  of  slavery,  we  are  of  opinioti 
.^n^tody  is  not  to   be  deemed  by  the  court   a  proper   and  lawful 
^^  ler  a  suggestion  made  iu  the  outset  of  this  inquiry,  th&t  a  pro- 

twii   .  II  would  probably  be  appointed,  we  shall  for  the  preeent  order  the 

child  if) to  a  temporary  custody,  to  give  time  for  an  application  to  be  made  to 
rlif  II.. I, ^«  of  probate/ 

Slave  Grace,  2  Hagg.  Adm.  94, 113,  114.     It  seems  that  Christinseua 
held  the  same  opinion  as  Lord  Stowell      See  Christina?U3,  voL  4, 
a*  4,  p.  115;  cited  also,  1  Burge,  Col.  &  For.  Law»  pt,  1,  c.  10» 


*•  Lord  Meadowbaolc:  Fergusson  on  Mar,  and  DIvoree,  Appx,  361,  862. 
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utterly  unacquainted.  Accordingly,  the  laws  of  this  description 
seem  nowhere  to  yield  to  those  of  foreign  countries ;  and  accord- 
ingly, it  is  believed,  no  nation  has  hitherto  thought  of  conferring 
powers  and  forms  on  its  courts  of  justice,  adequate  for  enabling 
them  to  execute  over  foreigners  regular  authority  for  enforcing 
the  observance  by  them  of  the  laws  of  their  own  country  when 
expatriated.  In  fact,  the  very  same  principles  which  prescribe  to 
nations  the  administration  of  their  own  criminal  law  appear  to 
requii'e  a  like  exclusive  administration  of  law  relative  to  the  do- 
mestic relations.  Hence,  both  in  England  and  Scotland,  the  most 
regular  constitution  abroad  of  domestic  slavery  was  held  to  afford 
no  claim  to  domestic  service  in  this  country,  though  restricted  for 
only  such  service,  and  under  such  domestic  authority,  as  our  laws 
recognized.  The  whole  order  of  society  would  be  disjointed,  were 
the  positive  institutions  of  foreign  nations  concerning  the  domestic 
relations,  and  the  capacities  of  persons  regarding  them,  admitted 
to  operate  universally,  and  form  privileged  castes,  living  each  on- 
der  separate  laws,  like  the  barbarous  nations  during  many  cen- 
turies after  their  settlement  in  the  Roman  empire.'  * 

98.  ConcltLSions, — These  diversities  in  the  practical  jurisprudence 
of  different  countries,  as  to  the  effect  of  personal  ability  and  dis- 
ability, and  personal  capacity  or  incapacity,  abundantly  establish, 
in  the  first  place,  that  there  is  no  general  rule  on  the  subject, 
which  is  admitted  by  all  nations ;  and,  in  the  next  place,  that  the 
very  exceptions  introduced  or  conceded  by  those  who  most  strenu- 
ously contend  for  the  universal  operation  of  the  law  of  the  domidl 
of  the  party,  either  native  or  acquired,  in  cases  of  this  nature,  as 
satisfactorily  establish  that  no  general  rules  have  been  or  can  be 
established,  which  may  not  work  serious  inconvenience  to  the 
interests  or  institutions  of  some  particular  countries,  or  to  some 
particular  classes  of  capacities  or  incapacities.     The  proper  con- 
clusion, then,  to  be  drawn  from  this  review  of  the  subject  is,  that 
the  rule  of  Haberus  is  correct,  that  no  nation  is  under  any  obli- 
gation to  give  effect  to  the  laws  of  any  other  nation  which  are 
prejudicial  to  itself  or  to  its  own  citizens  ;  that  m  all  cases  every 
nation  must  judge  for  itself  what  foreign  laws  are  so  prejudicial 
or  not ;  and  that,  in  cases  not  so  prejudicial,  a  spirit  of  comity  and 
a  sense  of  mutual  utility  ought  to  induce  every  nation  to  allow  foil 
force  and  effect  to  the  laws  of  every  other  nation.     This  is  the  doc- 

^  Lord  Meadowbaok:  Fergosson  on  Mar.  and  Divoroe,  Appx.  861,  802. 
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by  Mr,  Chancellor  Kent ;  and  it  certainly  has  a  mont 
Ibmulatioti  in  tlie  actual  practice  of  nations.  'Tliere  is  no 
ibl»*  mjB  he,  ♦of  the  truth  of  the  general  propOHilioii  that  the 
wm  of  a  country  liave  no  binding  force  beyond  its  own  territorial 
DilA;  ftQcl  their  authority  is  admitted  in  other  sstiites,  nut  ex 
vigore,  but  ex  comitate  ;  or,  in  the  language  of  Haberus, 
ftttie  prs!Judicio  indnlgentlum  fieri  jjotebt/"  Every  in- 
dit  ooiDmunity  will  judge  for  itself  how  {at  the  coinitas 
r  oommutiitmtea  is  to  be  permitted  to  interfere  with  its  domed- 
tnterestii  and  policy^  &o ;  the  maxim  k^  that  locus  contractuii 
ttnlasa  the  intention  of  the  parties  to  the  contrary  be 
hlBl^  stiowii*  ,  *  *  It  is  however  a  necessar}'  exception  to  the 
^Bptmtity  of  tbe  ntle,  that  no  people  are  bound  or  ought  to  en- 
^Hb  Of  iidd  fulid  in  their  courts  of  justice,  any  contract  which  is 
^^■rioitti  to  tbdr  public  rights,  or  offends  their  morals,  or  contra- 
^fkei  their  policy^  or  violates  a  public  law/  ^ 

"*Ml  Htmgniti^n  of  Foreiffn  IncapacitieB.  —  In  discussing  this 
■hjeolt  oor  attention  has  been  more  particularly  drawn  to  the 
liiim  oaaes  of  incapacity  resulting  from  minority,  and  mar- 
ia(e«aiid  legitimacy*  Rut  the  principles  which  apply  to  them  are 
Waaterialljr  different  from  those  which  apply  to  cases  of  iilioey, 
fcMikjr,  aod  prodigality.  The  extent  of  Uxe  rights  and  authori- 
^  of  {piardianji,  curators,  parents,  and  masters  over  persons 
WfciWad  to  llieir  control,  or  committed  to  their  charge,  may,  in 
>|Bl8fal  6et»e«  be  naid  to  depend,  so  far  as  they  are  to  be  recog- 
*ind  Of  enlcircfid  ^  by  and  io  foreign  nations,  upon  the  same 
fmsKill  gromid  of  international  jurisprudence,  that  is  to  say, 
ipsa  agiineiml  comity,  founded  in  tbe  sense  of  mutual  interests, 
Mutl  benefits,  and  mutual  obligations  to  cultivate  peace  and 
mmttnf.  It  was  said  on  a  recent  occasion,  with  great  force  and 
flDpmiT,  by  Mr*  Chief  Jui^tice  Taney,  in  delivering  the  opinion 
4  fbi  Sopieme  Court :  •  The  comity  thus  extended  to  other 
Miiuyi  ii  no  impeachment  of  sovereignty.  It  is  the  volunuiry 
Ml  of  the  natioo  by  which  it  is  offered,  and  is  inadmissible  when 


I  f  K#til  Cooi.  457.  458;  po«l«  ». 
iJlHi.  ITS*  ITS.    ThU  nib}<>f*t  U  i 
Mr*  fmptmam  on  JklArnafit  - 
mtt^i  G«4oa  w.  f^re*  in  1  - 

I  lie  Seolliftii  eoorU^  atvi  pnriicuUrW  worthy  of  eiAi 
sad  sbilitj.     Fergus^oa,  Appx.  i 


244-250.     6se  also  Grwirwoo*)  i^.  Ciirti*, 

fi  )*nrw)  ff^fcftt  diiruased  in  tho  able  work  of 

niioag  of  thiD  jndgoA  in  the 

-ton^t  anii  othf^r«  in  1 8  hi, 

from  tlieir 

'*.    See  alfto 
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contrary  to  its  policy  or  prejudicial  to  its  interests.  But  it  con- 
tributes so  largely  to  promote  justice  between  individuals,  and  to 
produce  a  friendly  intercourse  between  the  sovereignties  to  which 
they  belong,  that  courts  of  justice  have  constantly  acted  upon  i( 
as  a  part  of  the  voluntary  law  of  nations.^ 

100.  Rules,  —  In  concluding  this  discussion  as  to  the  operation 
of  foreign  laws  on  questions  relating  to  the  capacity,  state,  and 
condition  of  persons,  it  may  be  useful  to  bring  together  some  of 
those  rules  which  seem  best  established  in  the  jurisprudence  of 
England  and  America,  leavmg  others  of  a  more  doubtful  character 
and  extent  to  be  decided,  as  they  may  arise,  in  the  proper  forum. 

101.  Acts  in  the  Country  of  DomiciL — Fii-st:  The  capacity, 
state,  and  condition  of  persons  according  to  the  law  of  their  domi- 
cil  will  generally  be  regarded  as  to  acts  done,  rights  acquired,  and 
contracts  made  in  the  place  of  their  domicil,  touching  property 
situate  therein.  If  these  acts,  rights,  and  contracts  have  validity 
there,  they  will  be  held  equally  valid  everywhere.  If  iuTalid 
there,  they  will  be  held  invalid  everywhei-e.* 

102.  Acts  in  other  Countries. — Secondly:  As  to  acts  done, and 
rights  acquired,  and  contracts  made  in  other  countries,  touching 
property  therein,  the  law  of  the  country  where  the  acts  are  done-» 
the  rights  are  acquired,  or  the  contmcts  are  made,  will  generally 
govern  in  respect  to  the  capacity,  state,  and  condition  of  peiT'- 
sons.^  (a)     In  affirmance  of  this  doctiine  the  Supreme  Court  o< 

1  Bank  of  Augusta  v.  Earle,  13  Pet.  589. 

^  See  Male  v.  Roberts,  3  Esp.  163;  Thompson  v.  Keteham,  8  Johns.  (S.T^l 
189;  ante,  s.  64-68;  s.  87.  See  Foelix,  Conflit  des  Lois  Bevue  Stnog.  ^ 
FrauQ.  torn.  7,  1840,  s.  38,  p.  342-344. 

»  Ante,  s.  69,  70-74;  s.  80-«2,  87. 

(a)    Capacity  to   contract,  —  There  law  of  that  coantry,  and  that  if,  t^^ 

is  a  remarkable  absence  of  decisions  the  law  of  Scotland,  such  a  oontrw^ 

upon  the  question  by  what  law  capa-  could  not  be  enforced  against  the  i^*' 

city  to  contract  is  to  be  determined,  fant,  that  should  have  been  given  ^ 

The  only  English  case  is  Male  v.  Ro-  evidence.     See  Dicey  on  Domicil,  17^- 

berts,  3  Esp.  163,  a  decision  of  Lord  The  same  rule  was  laid  down  in  Nc^ 

Eldon's  at  nisi  prius  in  1790.     The  York  in  1811  in  Thompson  r.KetchJuUt 

action  was  brought  to  recover  money  8  Johns.  189,  in  which  the  judgment 

advanced  in  Scotland  to  pay  a  debt  of  was  delivered  by  Kent,  C.J.     In  more 

the    defendant's    when    both    parties  recent   American  cases,  it  has  bea 

were  in  Scotland.     The  defence  w^as  held  that  the  capacity  of  a  married 

infancy.     Jx)rd    Eldon   eaid  that,   as  woman  to  contract  depends  on  the  lav 

the  cause  of  action  arose  in  Scotland,  of  the  place  where  the  contract  is  made, 

the  contract  must  be  governed  by  the  Pearl    v,    Hansborough,    9    Humph. 
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uisiaoa,  in  a  case  where  the  direct  question  came  before  the  in, 
xprejH^ly  stated  that  they  had  no  difficulty  in  assenting  to  the 
jropoaition  that  contracts  entered  into  in  other  states,  as  it  relates 
^  their  validity  and  the  capacity  of  the  contraciiug  parties,  are 
Bto  be  tried  in  Louisiiana  by  the  lex  loci  celebrati  contractus.  And 
that  if  a  contract  was  entered  into  in  another  «tate  in  conformity 
lo  the  local  law  to  have  its  effects  and  execution  there,  the  courts 
of  Louisiana  cannot  declare  it  a  nullity  on  the  ground  that  it 
would  nut  be  valid  according  to  the  system  of  jurisprudence  of 
that  slate,  even  if  one  or  both  the  contractiug  parties  were  not 
citizens  of  such  foreign  state. ^ 

^\lr.  Jujitice  Buliard,  iu  Andrews  v.  His  Lreditors,  11  La.  464;  aDte,  a.  95, 
note  3,  »,  96  a. 


(Teiitt,)  426;  Alilliken  v  Tratt,  125 
Mm,  874;  BeH  v.  Packard,  69  Me, 
ItKl     See  Dicey  oi\  Domicil,  loa. 

lu  Done  of  these  ernes  was  any  place 
«I»cially  appointed  for  the  perfoiin- 
•nee  of  th^  contract.  Th«3  decisions 
»ere  pUced  upon  tbe  ground  that  the 
*»Iiiiity  of  the  contract  Ut-j^nded  on 
tii^  law  of  the  piacje  where  it  was  luiuie, 
Thia  b  the  principle  which  det^rrmines 
validity  of  a  contract  when  the 
for  it«»  performance  lr  not  speci* 
But  when  it  is  to  be  performed 
i&  1^  {Kirtieuhiur  place^  the  contract  id 
valid  if  it  is  prohibited  by  the 
i  the  place  of  perform  a  nee.  Post, 
a,  260,  2m.  209  a.  If  therefore 
c*l*cit)'  depends  upon  the  principle 
governs  tlie  validity  of  con* 
_  iu  other  matters  of  substance, 
•  ^be  eat«e«  seem  to  indicate,  a  con- 
^^^  i»  not  valid  unless  the  parties 
ca|>ac?ily  by  the  law  of  the  j>lace 
rfortnance.  Story  says  tliat,  in 
ferg  of  immovables^  the  lex  situs* 
gnverns  the  transfer  in  other  re- 
,  rtet^rmine^  aleo  capacity.  Post^ 
j<'51.  It  may  be  that  capacity 
toact  will  be  regarded  as  a  mat- 
to  be  giiivemed  by  the  law  of  the 
pboe  to  which  the  contract  is  deemed 
^Moag,  See  Westlake  (ed.  1880), 
'237;  Foot**.  Priv.  Int.  Law,  297; 
f«r.  Den.  Mass.  ai8J323, 

The  cose  oi  ,,  or  v.  I>e  Barros, 


3  P.  D.  1,  5,  contains  this  dictum  by 
Cotton,  L.J.,  viz.,  *But  it  is  a  well- 
recognized  principle  of  law  that  the 
question  of  personal  capacity  to  enter 
into  any  contract  is  to  be  decided  by 
the  law  of  domicile'  and»  ^  as  in  otJier 
contracts,  so  in  that  of  marriage,  per- 
gonal capacity  must  depend  on  the  law 
of  domicil/  The  point  decided  was 
that  tlie  law  of  Portugal  which  pro- 
hibited marriages  between  first  cousins 
as  incestuous,  made  persons  so  rf  lati*d 
and  domiciled  in  Portugal  incapable 
of  marrying  one  another,  wherever  the 
marriage  might  be  solemnijced*  No 
authority  is  referred  to  for  the  general 
proposition  that  capacity  to  enter  into 
any  contract  depen<is  on  the  law  of  the 
domicib  but  if  the  projx>sition  had 
been  limited  to  con  tracts*  of  marriage, 
there  would  have  lieen  authority  for 
it.  Brook  v.  Brook,  9  H.  L.  c/l93. 
Marrif^jfe  creates  a  status,  and  ques- 
tions of  status  depend  upon  the  law  of 
the  domicil.  Ante,  s.  50,  note.  In 
contracts  of  marriage,  too»  the  matri- 
monial domicil  is  the  place  with  re- 
ference to  which  the  contract  is  made 
and  in  which  its  ohligations  are  to  be 
performed;  consequently,  if  the  prin- 
ciple that  governs  otlier  contracts  be 
applied,  the  contract  is  not  valid  un- 
less it  is  lawful  by  the  law  of  the  ma- 
trimonial domicil     See  note,  s.  124  a, 
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102  a.   It  has  been  well  remarked  by  Mr.  Burge :  *  This  doo» 
trine  promotes,  whilst  that  to  which  it  is  opposed  is  inconsistent^ 
with,  those  principles  of  mutual  convenience  which  induce  th^ 
recognition  of  foreign  laws.     The  obstacles  to  commercial  inter^ 
course  between  the  subjects  of  foreign  states  would  be  almost^ 
insurmountable,  if  a  party  must  pause  to  ascertain,  not  by  th^^ 
means  within  his  reach,  but  by  recourse  to  the  law  of  the  domicLT^ 
of  the  person  with  whom  he  is  dealing,  whether  the  latter  hn    ■  j 
attained  the  age  of  majority,  and,  consequently,  whether  he  L^ 
competent  to  enter  into  a  valid  and  binding  contract.     If  th.  ^ 
country  in  which  the  contract  was  litigated  was  also  that  in  whic^ 
it  had  been  entered  into,  and  if  the  party  enforcing  it  were  tlm. « 
subject  of  that  country,  it  would  be  unjust,  as  well  as  unreasons^- 
ble,  to  invoke  the  law  of  a  foreign  state  for  the  benefit  of  tk^e 
foreigner,  and  to  deprive  its  own  subject  of  the  benefit  of  the  lik'^Tr 
of  his  own  state.'  ^ 

102  h.  He  adds :  '  It  has  been  hitherto  assumed  that,  according 
to  the  law  of  the  domicil,  the  person  was  a  minor,  and  incapable 
of  contracting,  although  he  had  attained  the  age  which,  in  loco 
contractus,  constituted  majority,  and  where,  according  to  that  law, 
he  was  competent  to  contract.  In  such  a  case  it  has  been  sub- 
mitted that  the  lex  loci  contractus  ought  to  be  followed.  It  ought 
also  to  be  followed  if  the  convei-se  of  that  case  occurred,  and  he 
had  attained  majority  according  to  the  law  of  his  domicil,  bat 
was  a  minor  according  to  that  which  prevailed  in  loco  contractas. 
It  is  true,  in  the  latter  case,  the  party  was  subject  to  no  greater 
liability  than  he  would  have  incurred  in  the  place  of  his  domicil. 
But  if  the  principle  be  correct,  that  the  lex  loci  contractus  ought 
to  determine  the  validity  of  a  contract  when  that  validity  depends 
on  the  capacity  of  the  contracting  party,  it  must  be  uniformly  sp- 
])lied,  whether  the  law  prevailing  in  the  domicil  be  that  which 
capacitates  or  incapacitates.  For  it  would  not  be  reasonable  that 
two  different  laws  should  be  applied  to  one  and  the  same  contracts 
and  that  the  liability  of  one  of  the  parties  should  be  decided 
by  the  lex  loci  contractus,  and  that  of  the  other  by  the  lex  loci 
domicilii.'  * 

103.   Lex  Loci  Actus. —  Thirdly :  Hence  we  'may  deduce,  as  ^ 
corollary,  that  in  regard  to  questions  of  minority  or  majontjT 

1  1  Barge,  Col.  &  For.  Law,  pt.  1,  ch.  4,  p.  132. 
«  Id.  p.  133. 


] 


CAPAaXY  OF  PERSONS. 


173 


ncy  or  incompetency  to  marry,  incapacities  incident  to 
'e,  guardianship,  emancipation,  and  other  personal  quali- 
disabilities,  the  law  of  the  domicil  of  birth,  or  the  law  of 
)T  acquired  and  fixed  domicil,  is  not  generally  to  govern, 
lex  loci  contractus  aut  actus,  the  law  of  the  place  where 
ract  is  made  or  the  act  done. (a)  Therefore  a  person  who 
Dr  until  he  is  of  the  age  of  twenty-five  years  by  the  law 
»micil,  and  incapable,  as  such,  of  making  a  valid  contract 
ay  nevertheless,  in  another  country  where  he  would  be  of 
wenty-one  years,  generally  make  a  valid  contract  at  that 
n  a  contract  of  marriage.^ 

Penal  IHsabilities.  —  Fourthly :  Personal  disqualifications, 
ng  from  the  law  of  nature,  but  from  the  principles  of  the 
•y  or  positive  law  of  a  foreign  country,  and  especially 
ire  of  a  penal  nature,  are  not  generally  regarded  in  other 
3,  where  the  like  disqualifications  do  not  exist.^  Hence, 
salifications  resulting  from  heresy,  excommunication,  po- 
isancy,  infamy,  and  other  penal  disabilities,  are  not  en- 
1  any  other  country,  except  that  in  which  they  originate. 
3  strictly  territorial.^  So,  the  state  of  slavery  will  not  be 
3d  in  any  country  whose  institutions  and  policy  prohibit 

Legitimacy,  —  Fifthly:  In  questions  of  legitimacy  or  il- 
3y,  the  law  of  the  place  of  the  marriage  will  generally 
IS  to  the  issue  subsequently  born.     If  the  marriage  is 

the  law  of  that  place,  it  will  generally  be  held  valid  in 
her  country,  for  the  purpose  of  ascertaining  legitimacy 
»hip.  If  invalid  there,  it  will  generally  (if  not  universally) 
nvalid  in  every  other  country.^ 

Legitimation  per  Subsequens  Matrimonium. —  Sixthly: 
»ue  bom  before  the  marriage,  if,  by  the  law  of  the  country 
ley  are  bom,  they  would  be  legitimated  by  the  subse- 

%  8.  75,  79,  80,  81,  82. 
e,  8.  91,  92,  94,  95. 
'6,8.79,80,81,86. 

re  HeUmann'8  WiU,  L.  R. 
^,  it  was  held  that  legacies 
^  hy  an  English  will  might 
^o/egatees  domiciled  abroad 
/)eca.me  of  age  according  to 
ror  according  to  the  law 


«  Ante,  8.  91-96. 
*  Co.  Lit.  79  6,  Harg.  n.  44;  ante,  8.  96. 


of  their  domicil,  whichever  first  hap- 
pened. The  legatees  were  domiciled 
at  Hamburg,  where  girls  became  of 
age  at  eighteen,  and  boys  at  twenty- 
two. 
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quent  marriage  of  their  parents,  they  will  by  such  siibseque 
marriage  (perhaps  in  any  country,  but  at  all  events  in  the  sac    3 
country)  become  legitimate,  so  that  this  character  of  legitima^  ^ 
will  be  recognized  in  every  other  country.     If  -illegitimate  the^K- 
the  same  character  will  belong  to  them  in  every  other  country.^ 
106.  Evasion  of  Laws  of  the  Domicih  —  Seventhly:  No  natio 
being  under  any  obligation  to  yield  up  its  own  laws  in  regard  t  -^ 
its  own  subjects,  to  the  laws  of  other  nations,  it  will  not  suflfe  ^ 
its  own  subjects  to  evade  the  operation  of  its  own  fundamental^ 
policy  or  laws,  or  to  commit  frauds  in  violation  of  them,  by  anjr"^ 
acts  or  contracts  made  with  that  design  in  a  foreign  country ; 
and  it  will  judge  for  itself  how  far  it  will  adopt,  and  how  far  it 
will  reject,  any  such  acts  or  contracts.     Hence  the  acts  of  prodi- 
gals, of  minors,  of  idiots,  of  lunatics,  and  of  married  women, 
escaping  into  foreign  countries,  are  not  to  be  deemed  as  of  course 
absolutely  obligatory,  even  if  sanctioned  by  the   foreign  law, 
unless  the  laws  of  their  own  country  adopt  such  foreign  law  as  a 
rule  to  govern  in  such  cases.^     Hence,  too,  a  person  born  before 
wedlock,  who  in  the  country  of  his  birth  is  deemed  illegitimate, 
may  not,  by  a  subsequent  marriage  of  his  parents  in  another 
country,  by  whose  laws  such  a  marriage  would  make  him  legiti- 
mate, cease  to  be  illegitimate  in  the  country  of  his  birth.^    Hence, 
also,  if  a  marriage  is  by  the  laws  of  a  country  indissoluble  when 

1  Ante,  8.  87,  87  a;  Munro  v.  Saunders,  6  Bligh,  468. 

*  An  apt  illustration  of  this  rule  may  be  found  in  the  present  law  of  France. 
By  that  law,  a  marriage  contracted  in  a  foreign  country  between  Frenchmen, 
or  a  Frenchman  and  a  stranger,  is  valid  if  celebrated  according  to  the  forms 
used  in  that  country,  provided  it  is  preceded  by  a  proper  publication  of  banns, 
and  the  Frenchman  does  not  contravene  the  other  provisions  of  the  Frendi 
law.  Upon  this  law  Toullier  remarks  that  the  conditions  required  to  be  com- 
plied with  are  those  of  the  code  respecting  the  contract  of  marriage ;  for,  as  the 
laws  respecting  a  person  follow  a  Frenchman  everywhere,  it  results  that  even 
in  a  foreign  country  he  is  held  to  conform  to  the  French  laws  relative  to  the 
age  of  the  contracting  parties,  their  family,  and  the  impediments  to  marriage.  . 
1  Toullier,  Droit  CivU  Fran^ais,  art.  575,  p.  484.  So  that  French  minors,  who 
are  incapable  of  contracting  a  marriage  in  France,  are  disabled  everywhere, 
even  though  the  marriage  would  be  good  by  the  law  of  the  place  where  the 
marriage  is  celebrated.  The  English  and  American  courts  would  hold  such  a 
marriage  good.  Code  Civil,  art  144,  148,  170;  Merlin  Rupert,  tit.  Loi,  8.  6, 
n.  1.  See  also  2  Kent  Com.  93,  note.  The  doctrine  of  France,  in  this  respect, 
is  but  an  illustration  of  the  general  rule  prescribed  by  the  Civil  Code  of  France 
(art.  3),  that  the  laws  respecting  the  state  and  condition  of  Frenchmen  gofeni 
them,  even  when  resident  in  a  foreign  country.     Ante,  s.  54. 

»  Ante,  s.  79,  87,  87  a,  105  a. 


IT] 


CAPACITY  OF  PEHSOKS. 


between  its  own  subjects,  they  may  not,  by  a 
into  another  coiintr}^,  at  least  without  a  change  of 
dotnicfl,  be  deemed  capable  of  contracting  a  new  marriage  after 
•  divorte^  lawful  by  the  law  of  the  place  to  which  they  have  re- 
HiOTcd.^  In  short,  every  nation,  in  these  and  the  like  ca^es,  will 
gurera  itself  by  such  rules  and  principles  as  are  best  adapted  in 
tia  own  jodgmeot  to  subserve  its  own  substantial  interests  nnd 
fixed  polJcyf  and  to  uphold  its  own  institutions,  as  well  as  to 
firoQiote  a  liberal  intercourse,  and  a  spirit  of  confidence  and  re* 
€tpn>eal  oofoity  with  all  other  nations*  But  this  subject  will  be 
fully  considered  in  the  succeeding  chapters,  (a) 


»  Soi  Hex  r.  tolley,  Rnss.  &  Ry.  237;  Torey  e.  Lindsay,  1  Dow,  124; 
Cosvmy  r-  iteaxley,  s'lljigg.  Ecc.  mil;  ilX'arthy  v.  Docaix,  lb31,  2  Russ.  & 
lif.  6B0.  But  sea  Worrender  r.  Warrertder,  9  Bligh,  80;  peat,  a.  215- 
8». 


(i)  Cmp0r9ihnJi,^  A  corporation 
ontad  aailsr  Ibo  Iawb  of  one  couDtry 
II  neefnisBd  ni  soch  in  other  cotin- 
tiiik  The  powi^rs  vested  in  it  by  its 
iMOiportlioD«  wliea  there  ia  no  re- 
mktioa  ••  to  Ihe  place  where  it 
mt^  meU  n«j  be  exerciJic^  in  any 
ffaei  tke  Uws  c>(  which  do  nut  pro- 
yUt  il9  letitig  ihtire.  Baiecnaii  p. 
Sirte,  a  A|«p.  Ciiet.  380  (P.  C\) ; 
Bmk  <if  Aagtifftii  p.  £arl(!«  13  Pet. 
Iil;llmick  r.   Van   Sa&iToord.  34 

\t.  3W;    morion    Doraicil   198; 

Ituky*  rte^'(ith  cd )  \m.  It 

I  ktf  bean  vHiled  thai  n  corporn- 

hmmf  Mi  and  be  iiiiid  in  other  coun- 

bm  tiiaA  In  wliich  it  ori^natisd. 

W^i  India  Co*   r.   Moneji,   I 

*p.  Ml:  n«iri«pitti  e,   Dutch  West 

I  Co.  2  lA.  RjiTm.  1532;  Xewl.y 

rt  rifTMrmn  Co.,  L.  R.  7  Q*  B. 

Brtta»!i    *       -'    iTi    Land   Co*   r, 

i^Wm,§U*^  I    Z9\;  Smith   i^* 

*<•!  fciriij^.^lAcrimo  Co.»  26  Ohio 

*•  W ;  Fanmwoftli  r.  Tprre  lljiute 

>i  COl.  ItO   Mo.  75 ;    St.  l^uh  v. 

^Iq!^  Fifnj  Cow,  40  Mo.  58fK     It  b 

^flMfmtlx  cilabliiiied  ikftt  it  mny 

^  trwenf  boiliMn.aiid  enter  into 

iMiete*     Batik  of  Aii^sUi  r.  Earie, 

ttj^  019;  Cawell  r.  SpnngPi  Co., 

^9  IT.  6*  M;  Balemaa  v*  Serrice,  6 


App.  Cas.  386  (P.  C);  Kennebec  Co. 
V.  Augusta  Ins.  Co.»  6  Gray  (Mass.) 
201;  New  burg  Petroleuna  Co.  ». 
Weare,  27  Ohio  St.  343;  Bank  of  Cin- 
cinnati V.  Hall,  3o  Ohio  St  158; 
Howe  Machine  Co*  i7.  Walker,  35 
U.  C.  Q.  B.  37.  It  may  hold  land. 
Runyan  v.  Coeter,  14  Pet.  122;  Chns- 
iian  Union  v.  Yoont,  101  U,  S.  352. 
It  may  take  real  or  personal  estate  by 
will.  White  p.  Howard,  38  Conn. 
312;  Thompson  p,  Swoope,  24  Pa.  St» 
474;  American  Bible  Society  r.  Mar- 
ahull,  15  Ohio  St.  537;  Sherwood  tr* 
American  Bible  Society,  4  Abb.  App. 
Dec.  (X.  YO  227. 

The  power  of  a  corporation  to  act 
in  a  foreign  country  depends  both  on 
the  law  of  the  country  where  it  waa 
creat<*d,  and  on  the  law  of  the  country 
where  it  a5.sumea  to  act.  It  haa  only 
such  powers  as  were  given  to  it  by  ilie 
authority  which  cr^at^d  it.  It  cannot 
do  any  act  by  virtu*?  of  those  power*  in 
any  country  where  the  law.-*  forbid  it  so 
to  act.  It  follows  that  every  country 
may  itnpoHe  conditions  and  reetric- 
tiouH  upon  foreij^in  corporations  which 
tmnsact  bu9ine«8  witliin  its  liraila, 
Liverpool  Ins,  Co.  v.  Masftachusetta. 
10  Wall  506;  Att.*Gen.  v.  Bay  State 
Miuin^  Co.,  ^  Mass.  14d;    Bard  o. 
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Poole,  12  N.  Y.  495;  Phoenix  Ins.  Co. 
V,  Commonwealth,  5  Bush  (Ky.)  68. 

In  Canada,  it  was  intimated  in 
some  early  cases  that,  although  a 
foreign  corporation  might  sue,  yet 
it  could  not  transact  business  or  en- 
ter into  a  Valid  contract  out  of  its 
own  country.  Bank  of  Montreal  v, 
Bethune,  4*  U.  C.  K.  B.,  O.S.  341; 
Genesee  Ins.  Co.  v,  Westman,  8  U.  C. 
Q.  B.  487.  The  point  actually  de- 
cided in  these  cases  was,  that  the  fo- 
reign corporation  had  not,  by  its  char- 
ter, authority  to  transact  business  in 
other  countries  than  its  own.  See  2 
Lindley,  Partn.  (4th  ed.)  1484.  In 
the  later  case  of  Howe  Machine  Co. 
V.  Walker,  35  U.  C.  Q.  B.  37,  it  was 
held  that  a  foreign  corporation  could 
enforce  a  promissory  note  payable  to 
it,  made  and  delivered  in  Canada,  and 
it  was  strongly  intimated  that  such 
corporations  could  carry  on  their  busi- 
ness and  make  contracts  in  Canada. 

In  Kansas  it  was  held  that  a  cor- 
poration, constituted  in  Pennsylvania 
with  power  to  do  business  anywhere 
except  in  Pennsylvania,  could  not  act 
in  Kansas,  though  it  could  have  acted 
there  if  it  had  not  been  excluded  from 
Pennsylvania.  Land  Grant  Ry.  v, 
Coffey  County,  6  Kans.  245.  The  rea- 
soning by  which  this  result  was 
reached  is  not  satisfactory.  It  was 
not  suggested  that  any  law  of  Kansas 
prohibited  such  a  corporation  from 
acting  there.  As  it  was  conceded  that 
Pennsylvania  might  give  it  general 
power  to  act  anywhere,  it  is  difficult 
to  see  why  that  state  might  not  limit 
the  operations  of  the  corporation  to  any 
place  within  or  without  Pennsylvania. 

It  is  sometimes  a  question  of  diffi- 
culty whether  a  foreign  association  is 
to  be  deemed  a  corporation  or  not. 
It  is  considered  a  corporation  if  the 
shareholders  are  not  individually  liable 
in  respect  of  causes  of  action  against 
the  association.  General  Steam  Navi- 
gation Co.  t».  Guillou,  11  M.  &  W.  877, 
895.  In  Liverpool  Ins.  Co.  r.  Massa- 
chusetts, 10  Wall.  566,  the  Supreme 


Court  of  the  United  States  held  thai 
an  association  might  be  a  corporadon, 
although  the  members  were  individu- 
ally liable,  and  the  statutes  from 
which  its  powers  were  derived  ex- 
pressly provided  that  it  should  not  be 
deemed  to  be  incorporated.  The 
question  in  this  case  was  whether  the 
association  was  an  '  insurance  com- 
pany incorporated  or  associated  under 
the  laws  of  *  a  foreign  state,  in  the 
sense  of  a  statute  which  imposed  a 
tax  upon  every  such  company.  It 
was  held  to  be  a  corporation,  because 
it  had  these  qualities  of  a  corporation, 
viz.,  a  distinctive  name,  the  power  to 
sue  and  be  sued  in  the  name  of  one  of 
its  officers  as  the  representative  of  the 
whole  body,  perpetual  succession  of 
members  by  transfer  and  transmission 
of  its  shares,  and  an  existence  apart 
from  its  shareholders  which  enabled 
it  to  sue  them  and  be  sued  by  them. 
Bradley,  J.  agreed  with  the  rest  of  the 
court  in  holding  that  the  company  wis 
liable  to  the  tax ;  he  thought  however 
that  it  was  not  a  corporation,  and 
could  not  maintain  an  action  or  be 
sued  as  a  corporation  in  this  country; 
but  that  it  was  a  company  associated 
under  the  laws  of  a  foreign  country, 
and  so  came  within  the  scope  of  the 
statute.  The  Massachusetts  court  had 
decided  in  the  same  case  (nom.  Oliver 
t;.  Liverpool  Ins.  Co.,  100  Mass.  531) 
that  the  company  was  liable  to  the 
tax  on  the  ground  that  although  it 
was  not  a  corporation  in  the  full  sense 
of  the  term  as  defined  by  the  caor 
mon  law,  yet  it  was  an  associatkm 
formed  by  legislative  authority,  and 
so  far  clothed  with  corporate  powera 
that  it  might  be  treated,  for  the  pmw 
poses  of  t>axation,  as  an  artificial  body. 
In  other  cases  it  has  been  held  that  a 
company  is  a  mere  partnership,  and 
not  a  corporation,  where  the  members 
are  individually  liable,  althoDgh  the 
statutes  under  which  the  oompany 
was  formed  provide  that  it  may  sue 
and  be  sued  in  the  name  of  its  presi- 
dent or  treasurer,  and  that  no  actum 


CBAp.  nr] 


cjLPAcrrr  of  persons. 


177 


ifci!lbe^"^-v^»  ^5*aln3t  the  members 
SHtil  ki'  >Q  ag^aiiist  the  com- 

pttj  iliui  uAv«  imrM  returned  unsatis- 
fii  lid  Ibo  InltreeitA  of  the  niembera 
ii»lildlttfbftrai4iMij.'xiftbli9  like  those 
^oponlioii ;  the  {irorifliojuiooiioeni- 
if  ac^OM  lure  botto  dMined  to  hhre 
mfHitiMM  beyimil  tbtt  liiiiits  of  the 
Ml  tkal  cnBcied  ibem,  and  actions 
fiMiiutaiiiuil  in  oCber  states  directly 
apiBit  tbs  members.  Taft  r.  Ward, 
J0IUi».6ia;  6oiii»,  Dinsmore,  111 
llMi  1^;  Bosloit  &  AJUny  Rid.  Co. 
•  humm^  128  Mass.  415;  Frost  v. 
WiJbr,  90  lie.  498,  Tho  question 
■a  aMoeiatJon,  form^  under 
noi  firicUy  a  corporation, 
^Wf^pvdadas  an  artiadal  body 
ir  qmd  eag^cnUkm  so  far  la  to  en* 
A  H  Id  sue  and  be  sued  as  such, 
ttns  ooi  Co  luife  been  dtreotlf  de- 
liM  Sas  AHTon  v,  Furniral  I  C. 
Jt4  It  277,  296;  Wc^tcott  i.  Fargo, 

ef  a  Corpofnarjon*  —  As  a 
is  an  artificial  and  in  cor- 
fOMil  liel&g,  it  cannot  strictljr  have 
li|  looalalj«  Carron  Iron  Co.  v. 
6  H.  L.  C  p.  441.  It 
be  said  to  nwidc  or  to  be  pre- 
Mi  attfubere  ia  tlie  sense  in  which  a 
penon  reddes  al  place  or  is 
Eni  as  Uie  rights  and 
id  tiatttral  persons  often 
pan  tlieir  rssidenoe,  and  cor- 
inqaeuttj  have  the  same 
id  obligations,  it  becomes 
lo  attribute  to  a  coiporaiion 
•  aMeoae  1^  asalogj  U>  a  natural 
fevfti  TW  oaly  way  in  which  a 
^ftmkam  can  iBatiifest  Ha  prosenoe 
b  a  flaee  k  by  Innaaetang  its  busi- 
^i  ikmt,  Tbe  plaoe  where  the 
^iiMioC  Iba  ccvporatioo  is  carried 
ii  ll  IJHwfMii  ileened  Ibe  residence 
^%  aatpnrailnn  ficit  the  business 
^idb  drtSTBUMB  ila  lesidnice  is  not 
^  Iti^ttf  or  auuittfactnring  which 
l^«i}DnHlioci  doaat  but  the  manage- 
of  llie  affairs  of 
Coaepa  Snlphiir  Co. 
^  MolKo,  1  £z.  D.  428.     Asacor- 


12 


poration  can  carry  on  its  business  in  a 
foreign  country  as  well  in  that  where 
it  was  constituted,  subject  to  tbe  limi- 
tation that  it  ia  not  prohibited  by 
either  country,  there  seems  to  be  no 
reason  why  a  corporation  may  not  be 
said  to  reside  in  a  different  country 
from  that  by  which  it  was  inoorpo* 
rat<?d.  In  Ceseua  Sulphur  Co.  u. 
Nicholson,  1  Ex.  I).  428,  453,  in 
which  a  company  incorporated  in 
England  under  the  Companies*  Acts, 
was  held  to  reside  in  England  and 
consequently  to  be  liable  to  income 
tax«  because  the  real  business  was 
carried  on  there,  although  the  trading 
and  the  property  were  in  Italy,  Hud- 
dleston,  B,,  said,  *  The  attorney- 
general  advanced  a  proposition  to 
which  I  cannot  asBent.  He  suggested 
that  the  registration  of  a  company 
was  conclusive  of  its  residence,  that 
if  a  company  was  registered  in  Eng- 
land, it  must  be  held  to  reside  in 
England.  I  think  the  answer  which 
was  given  during  the  argument  is  a 
good  one.  It  is  this:  Registration, 
like  the  birth  of  an  individual,  is  a 
fact  which  must  be  taken  into  con- 
sideration in  determining  the  question 
of  residence.  It  may  be  a  strong  cir- 
cumstance, but  it  is  only  a  circum- 
stance«  It  would  hf^  idle  to  say  that 
in  the  case  of  an  individual  the  birth 
was  conclusive  of  the  residence.  So, 
drawing  an  analogy  between  a  natural 
and  an  artificial  person,  you  may  say 
that  in  the  case  of  a  corporation  the 
place  of  its  registration  ia  tlie  place  of 
its  birth,  and  is  a  fact  to  be  consi- 
dered with  all  the  others.  If  you  find 
that  a  company  whicli  is  registered  in 
a  particular  countiy,  acts  in  that 
country,  has  its  office  and  receiveti 
dlvidendji  in  that  country,  you  may 
say  tlmt  those  fncts,  coupled  with  the 
registration,  lead  you  to  the  conclu- 
sion that  ita  residence  is  in  that  coud* 

try' 

Tbe  case  of  the  Bank  of  Augusta  i;* 
Earle,  13  Pet  519,  588,  contains  a  dic- 
tum by  Taney,  C*J.|  to  tbe  effect  that 
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a  corporation  can  have  no  existence  out 
of  the  state  by  which  it  was  created. 
The  point  decided  in  this  case  was 
that  a  corporation  could  make  con- 
tracts in  other  states.  It  was  urged 
in  the  argument  that  a  corporation 
was  incapable  of  making  a  contract 
out  of  the  state,  because  it  was  the 
mere  creature  of  the  law  of  the  state, 
and  could  have  no  existence  beyond 
the  limits  in  which  that  law  operated. 
Taney  C.J.,  referred  to  this  argument 
and  said,  *  It  is  very  true  that  a  cor- 
poration can  have  no  legal  existence 
out  of  the  boundaries  of  the  sovereign- 
ty by  which  it  is  created.  It  exists 
only  in  contemplation  of  law,  and  by 
force  of  the  law ;  and  where  that  law 
ceases  to  operate,  and  is  no  longer  ob- 
ligatory, the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to 
another  sovereignty.  But  although  it 
must  live  and  have  its  being  in  that 
state  only,  yet  it  does  not  by  any 
means  follow  that  its  existence  there 
will  not  be  recognized  in  other  places ; 
and  its  residence  in  one  state  creates  no 
insuperable  objection  to  its  power  of 
contracting  in  another.'  These  dicta  are 
open  to  this  further  observation,  which 
always  weakens  the  force  of  any  judi- 
cial dicta,  that  they  were  made  in  the 
way  of  concession  to  the  party  against 
whom  they  were  about  to  decide. 
James,  L.J.,  in  Occleston  t;.  FuUalove, 
L.  R.  9  Ch.  p.  160.  The  dicta  have 
often  been  quoted  as  if  they  were  the 
expression  of  a  self-evident  truth,  yet 
it  is  difficult  to  find  any  sufficient 
P'ound  for  the  proposition  contained 
ill  them.  Why  cannot  a  corporation 
exist  in  a  place  where  the  laws  of  the 
state  that  created  it  do  not  operate? 
The  status  of  marriage  created  by  the 
laws  of  one  state  does  not  cease  to 
exist  when  the  husband  and  wife  go 
into  another  state.  A  contract  con- 
tinues to  bind  the  parties  although 
they  depart  from  the  state  the  laws  of 
which  created  the  obligation  of  the 
contract.   Rights  of  property  in  a  chat- 


tel, which  have  been  created  by  tbe 
laws  of  one  state,  do  not  cease  to  exiit 
upon  the  removal  of  the  chattel  into 
another  state.    In  these  cases  the  lii 
that  created  the  status,  the  obligation, 
and  the  rights  of  property,  does  noi 
operate  in  the  other  state,  yet  tbt 
furnishes  no  reason  why  the  effect  pro- 
duced by  that  law  in  the  state  where 
it  did  operate  should  not  be  reoognind 
in  other  states  as  a  fact.    There  seeni 
also  to  be  no  reason  why  the  existenee 
of  a  corporation  should  be  neoesstiily 
confined  within  the  state  where  it  oii- 
ginated.     The  court  decided  in  ihe 
case  before  it  that  a  corporation  oooU 
exercise  its  powers  in  another  ititft 
through  agents.     But  the  powenof 
the  corporation  were  derived  entir^ 
from  the  laws  of  the  state  where  it  wis 
created,  and  the  court,  in  deciding 
that  the  powers  might  be  exercised, 
elsewhere,  admitted  that  the  effect  »^ 
the  laws  which  granted  the  powera* 
was  not  confined  to  that  state.   In  bcs^ 
the  decision  that  a  corporation  eooLcl- 
suo  in  another  state  established  tlm^ 
principle  that  the  corporation  wis  no^ 
incapable  of  exercising  its  powers  tber^ 
by  reason  that  the  laws  of  the  stafc^ 
which  created  it  had  no  force  or  efie^^ 
in  the  other  state.    That  reason  cooEo 
not  afterwards  be  alleged  as  a  T»li>^ 
reason  why  the  corporation  could  no*^ 
transact  business,  or  make  contnct^^ 
or  establish  its  place  of  business  o<' 
'  residence '  out  of  the  state  of  i^^ 
origin. 

Jurisdiction.  —  A  court  may  exerds* 
jurisdiction  over  a  defendant  who  5* 
present,  when  process  is  served  opo** 
him,  within  the  country  to  which  tli^ 
court  belongs,  although  he  is  not  d^^ 
miciled  there,  nor  in  any  way  subject 
to  the  juiisdiction  except  by  reason  of 
his  presence.    Schibsby  v.  Westenboht 
L.  R.  6  Q.  B.  155,  161;    Pteabody  i. 
Hamilton,    106  Mass.   217;   post,  b. 
541,  554.     A  corporation  may,  by  its 
presence  or  residence  in  a  foreicm  coufr 
try,  make  itself  subject  to  the  jurisdie-     I 
tion  of  its  courts.     Newby  r.  Cotfi     < 
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Firearms  Co.,  L,  R.  7  Q.  B.  293;  Car- 
TOO  Iron  Co.   t\  IVlacIaren,  5  H.  L,  C. 
p.  44&»  450.  459 :  Bank  of  Commerce 
r.  Hurititigtou.  129  Ma^s.  Ml;  March 
p.  EasUTM  Kid.  Co.,  40  N.  11,  548,  577; 
81.   Louis  IK  Wiggitis   Ferry  Co.,  40 
"*^      580;  McNiciioi  tj.  United  States 
ortiug  Agency,  74  Ma.  457;  Han- 
nUiftl  k  St.  Joseph  RJd.  Co.  v.  Crane, 
102  TIL  LM9;  Fitliian  v.  New  York  & 
Em  Rid.  Co.,  31  Pa.  St.  114;  Brauser 
(.  Xew  England  Ins.  Co.,  21  Wia.  oO(5; 
Monliii  P.  Insurance  Co.,  24  N,  J.  L. 
222:  Moch   p.  Virginia  Ins,  Co.,  10 
Fed.  R  (S&6.     If  the  corporation  mere- 
1,V  employs  an  agent   in   the  foreign 
mmittj,  or  transacts  only  a  eubordi- 
iwitfi  part  of  it^  biisrneRs  there,  it  will 
act  th»?n?fore  l>e  considered  as  resident 
to  that  Puuntry.    Newby  u.  Colt's  Fire- 
inns  Co.,  L.  R.  7  Q.  B.'21J3,  295;  Mat> 
kereih  r.  Glasgow  &    South-We«tern 
Ry-  Co.,  L,  R.  8  Ex,  140.     Hut  it  will 
fc«  held  to  reside  in  the  foreig"n  coun- 
try •  and  to  be  subject  to  the  jurisdic- 
tiOTi  of  the  courts,  if  it  haA  a  principal 
I^Ace  fif  liasine^s  or  head  ottice  there, 
feotii  ^liich  the  business  of  the  corpo- 
T»tion  or  a  branch  of  it  is  managed 
tt4  directed.     See  the  two  cases  last 
^ted,  wid  Bank  of  Commerce  i\  Hun- 
tington, 129  Ma.HS.  444;  Cesena  8ul- 
phTif  Co,  r,  Nicholson,  1  Ex.  D.  428. 
^  ^ffporation  may  thus  reside  in  seve- 
^  countries. 
'Hiii  %nme  point  has  been    decided 
he  statutes  of  the  United  Statea 
iiiig  the  jurisdiction  of  the  fo» 
urta.     These  statutes  provide 
I  civil   suit  shall  be   brought 
^  an  inhabitant  of   the   United 
1  it  in  ti^e  district  *  of  which 
ihitant  or  in  which  be  is 
time  of  serving  the  writ.* 
..■'  Court  has  held  that  a 
lou  of   on©  state  is  found  in 
when   it   has    appointed   an 
to  receive  service  of  pro- 
rdance  with  the  laws  of 
I  lyj  tnaking*  such  appoint- 

^'  'itioo  of  its  doing  business 

Itee,  or  wbfu   it  hm  exercised  its 


powers  in  another  state  with  the  ex- 
press consent  of  the  legislature  of  that 
state,  it  being  considered  an  implied 
condition  of  the  consent  that  the  cor- 
poration may  be  sued  there*  Ex  parte 
Schollenberger,  »0  U.  S.  :im);  Railroad 
Co.  V,  Harris,  12  Wall.  65.  See  also 
Mohr  V,  Insurance  Cos.,  12  Fed.  R. 
474:  M*Coy  t'.  Cincinnati  Rid.  Co., 
13  Fed.  R.'3;  Wilson  Packing  C^.  tr. 
Hunter,  7  Reporter,  455;  8  Cent.  L.  J. 
833.  In  Hayden  u.  Androscoggin  Mills 
1  Fed.  R.  m;  0  Rejiorter,  270,  a  manu- 
facturing corporation  chartered  in 
Maine  had  a  principal  phtoe  of  busi- 
ness in  Massachusetts,  w^here  most  of 
the  business  except  the  actual  manu- 
factme  was  done,  and  from  which  the 
manufacture  itnclf  was  controlled  and 
directed;  and  it  wtis  held  that  the  cor* 
poratioii  was  found  in  Massachusetts, 
Ix)well,  J.,  said,  *1  think  a  trading 
corjxiration  may  be  said  to  be  j^erfio- 
nally  present  for  the  purposes  of  an 
action  wherever  it  has  an  established 
place  of  trade.*  These  decisions  seem 
seriously  to  impair  the  metaphysical 
doctrine  that  a  corporation  cannot  ex- 
ist  out  of  the  state  where  it  origi- 
nated. 

Westlake  says  (cd.  1880,  p.  290}  •  The 
English  court  will  not  interfere  in  tlie 
internal  disputes  of  foreign  coqx) ra- 
tions.* It  did  interfere  in  Pickering 
V,  Stephenson,  L.  R.  14  Eq.  322,  where 
a  shareholder  of  a  Turkish  railway 
oorponition  filed  a  bill,  on  behalf  of 
himself  and  the  other  shareholders, 
against  the  directors  and  the  corpora- 
tion, to  prevent  the  misapplication  of 
the  funds  of  the  cor|Toration*  West- 
lake  says  that  *  it  does  not  seem  to 
have  been  strenuously  argxied  that  tlie 
Turkish  courts  had  exclusive  jurisdic- 
tion,' and  that  » for  the  credit  of  Uie 
company  it  may  not  have  been  desir- 
able to  take  such  a  line.'  The  point 
however  does  seem  from  the  report  to 
have  been  strongly  urged  (T^.  R,  14  Eq. 
p.  Sy),  and  the  report  gives  no  indi- 
cation that  the  defendants  omitted, 
out  of  regard  to  the  credit  of  tlie  cojn- 
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pany,  to  avail  themselves  of  any  point 
in  their  favor.  See  also  Lewis  t;.  Bald- 
win, 11  Beav.  153.  In  Sudlow  v.  Dutch 
Rhenish  Ry.  Co.,  21  Beav.  43,  the  case 
cited  by  We«tlake  in  support  of  his 
proposition,  a  shareholder  of  a  Dutch 
corporation  filed  a  bill  against  the  cor- 
poration, the  directors,  and  the  secre- 
tary at  the  London  office,  to  prevent 
the  forfeiture  of  his  shares.  The  go- 
verning body  was  in  Holland,  and 
there  was  a  secretary  and  office  in  Lon- 
don, where  a  copy  of  the  register  of 
shares  was  kept,  the  original  register 
being  in  Holland.  The  plaintiff  in- 
sisted that  by  the  company's  articles 
bis  shares  were  not  forfeited,  but  the 
defendants  proved  that,  according  to 
the  decision  of  the  Dutch  courts  in  a 
similar  case,  the  shares  were  forfeited. 
Romilly,  M.R.,  said,  during  the  argu- 
ment, that  he  felt  great  difficulty  in 
seeing  how  the  plaintiff  could  have 
any  decree,  as  the  case  was  that  of  a 
Dutch  contract,  and  the  Dutch  courts 
had  given  to  it  a  construction  opposite 
to  that  insisted  on  by  the  plaintiff.  It 
was  admitted,  he  said,  that  all  the 
plaintiff  could  have  would  be  *a  de- 
claration in  favor  of  the  plaintiff 
(which,  in  point  of  fact,  would  be  op- 
posite to  the  decision  of  the  Dutch 
courts),  and  then  to  make  a  declara- 
tion that  the  register  of  shareholder 
here  shall  not  be  varied  by  tlie  omis- 
sion of  the  name  of  the  plaintiff ; 
although  it  is  admitted  that  the  regis- 
ter of  shareholders  here  is  only  a  copy 
of  the  original  .register  in  Holland, 
and  that  it  is  the  duty  of  the  secretary 
here  to  keep  the  copy  conformable  with 
the  original  register.'  The  counsel  for 
the  plaintiff  declining  to  argue  the 
point  further,  the  bill  was  dismissed. 
The  case  therefore  appears  to  have  gone 
off  on  the  point  that  the  Dutch  law 
which  controlled  the  case  was  against 
the  plaintiff.  It  is  difficult,  too,  to  see 
how  the  court  had  any  jurisdiction  of 
the  corporation,  or  of  any  of  the  di- 
rectors except  one  who  resided  in 
England.     Lindley  (Partn.  (4th  ed.) 


1486)  cites  the  case  simply  as  an 
authority  for  the  proposition  that,  if 
disputes  between  the  members  hxn 
arisen  and  been  adjudicated  upon  by  a 
foreign  court  of  competent  jurisdic- 
tion, its  decision  will  not  be  reviewed 
in  England  at  the  instance  of  a  share- 
holder resident  there,  and  not  a  par^ 
to  the  proceedings  abroad. 

In  Smith  v.  Mutual  Ina.  Co.,  14 
Allen  (Mass.)  336,  the  MassachuaettB 
court  declined  to  entertain  a  bill  in 
equity  by  a  non-resident  against  a 
mutual  life  insurance  company,  in- 
corporated in  another  state,  to  prevent 
the  forfeiture  of  his  policy.  Process 
had  been  served  upon  an  agent  in 
Massachusetts  appointed  by  the  com- 
pany, in  compliance  with  a  statute,  to 
receive  service  of  process  against  it 
The  court  expressed  the  opinion  that 
jurisdiction  of  the  defendant  obtained 
by  service  of  process  did  not  warrant 
it  in  assuming  authority  over  the  sub- 
ject-matter. It  doubted  whether  ju- 
risdiction could  be  acquired  by  service 
upon  the  agent,  when  the  residencs 
of  the  plaintiff,  the  place  of  the  con- 
tract, and  the  property  or  life  insured 
were  out  of  the  state ;  but  this  doabt 
has  since  been  overruled  in  Johnston 
V.  Trade  Ins.  Co.,  132  Mass.  432. 
The  court,  too,  appears  to  have  been 
influenced  by  the  opinion  that  juris- 
diction of  a  foreign  corporation  conld 
not  be  obtained  except  by  an  attach- 
ment of  its  property,  which  was 
afterwards  more  distinctly  stated  in 
Andrews  v,  Michigan  Rid.  Co.,  99 
Mass.  534,  but  was  disapproved  in 
Bank  of  Commerce  o.  Huntington, 
129  Mass.  446,  450.  The  dedsioB 
seems  really  to  have  been  placed  opon 
the  ground  that,  aside  from  the  ques- 
tion of  jurisdiction,  it  was  within  the 
province  of  the  court  in  its  discretioa 
to  decline  to  exercise  jmrisdiction  in 
such  cases.  It  was  expressly  said  that 
the  court  did  not  define  the  jurisdic- 
tion of  the  court  in  a  case  where  the 
conti-act  was  made  witiiin  the  stats, 
with  a  citizen  thereof,  and  insuring  a 
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Iifi  V  profiert  y  the  rein.  It  can  hardly 
b  mU  tlijii  tli«  court  comtnitted  it- 
■tf  10  aiijthittg  «soept  ibat  under  tlie 
jwtiwkr  ciTr"—*—-f*j%  of  that  case 
avimM  not  •  i  ruidiciion.     In 

tfcifltfliarGaAe  oi  \\ liiwtonv,  Micbi- 
m  RIL  Co.,  Id  AlUn  (Mm,)  400, 
tttOQit  rvfittad  to  aUpw  the  owner  of 
^■iliiied  ahtttuft  to  change  an  action 
illiv  far  Qot  declaring  and  paying 
MIniIi^  into  a  iuit  in  ei]uitj,  under 
A  Mall  MlbOfisiog  auch  changes. 
It  Hb  mm  IIm  oomi  had  acquired  no 
]nfiliiott  of  Hm  oorporatiun,  except 
tolbttlealcif  oiarlatn  property  in  Uie 
rtite  whhth  had  b6i*n  attached «  and 
tkit  VM  the  ^rmind  of  the  decision. 

It  it  difiriill  to  understand  bow  the 
^ikbrtkm  of  the  court  over  a  fo- 
i^«or|K]ciiiioo  CBB  be  liintled  to  any 
of  caaea,  if  it  haa 
jmikStition  over  the  ourpora- 
ti^itelf.  800  Bandy  reinsurance  Co., 
ffOUoSL  aaH;  Johnston  r  Trade 
hL  Cht,  t92  Umb.  02.  There  seems  to 
^m  |«ai^liaal  iHAcoUy  in  thi>  exercise 
•t1ki}«riMli0tloii>   Th<  that 

ft|cv|«ridon  mayr  (»c  ,  :^rnent 
withdraw  from  the  juris- 
and  that  it  may  be  inirwv^wihi.^ 
tiarfaaoa  tbt  teiaiont  may 

h  •y  aaaa  *''^™ ''*■  tM_4 

laniilaaii  fipf  1  (in^^ 

ri  i  rit^re  is 
ttif»n  may  not 
or  iusol* 
-*  In  re 
U  It  U  Eq.  517; 
Wifc  li  81^  l.*Mii^  Tft^.  Co,,  fj  Lei^ 
(7ttft.)»l.    ^  ach 

Wwiimlya  r^n 


Miilopayit 

UalCiai^Co.,  L.  B.  5Ch  at  p.  :i«0. 
fc*  fc  aaorta  of  ooe  country  can 
^  as  foa^ar  lo  ^laotra  a  corporation 
■**al  |p^  tha  b.ari  of  anoUier  country. 
^S  Umd^,  Pkrta.  (lUi  sd.)  H$d. 

A  fa^  UabOttjr  taipoaad  by  ttA- 
^i^  Iba  oAoaia  or  aliaraholders 
^  ^vrpqiailon  will  not  be  enforced 
hmttkm  aiAte.    Balaiy  a.  McLaao, 


12  Allen  (Mass.)  438;  Derrickson  p. 
Smith,  27  N.  J.  L.  166;  First  Na^ 
tional  Bank  i?.  Price,  33  Md.  487; 
Woods  J?.  Wicks,  7  Lea  (Tenn.)  40. 
See  ante,  s,  92 ;  post,  a,  620.  Where  the 
laws  make  shareholders  individually 
liable  in  certain  cases  for  tlie  debts  of 
the  corporation,  tlie  liability  will  not 
be  enforced  in  another  state,  if  it  is 
impracticable  to  proceed  in  the  manner 
prescribed  by  the  laws  creating  the 
liability.  Erickson  v.  Neomith,  4  Allen 
(Mass  )  233. 

A  corporation  is  not  considered  a 
citi2«u  or  subject  of  a  state  or  coun- 
try in  the  sen^e  of  the  provisions 
of  the  constitution  and  laws  of  the 
United  States  which  define  the  juris- 
diction of  tlie  federal  ctmrts.  The 
jurisdiction  dej^ends  upon  the  citizen- 
sliip  of  the  members  of  the  c<:»rpo- 
raCioD.  But,  by  a  fiction  of  taw  for 
the  purposes  of  junsdiction,  the  mem- 
bers are  pratumed  to  be  citizens  or 
subjects  of  the  state  or  c<:)untry  where 
the  corporation  originated,  and  no 
averment  to  Uie  contrary  is  admitted. 
Ohio  k  Mississippi  Rid,  Co.  v. 
Wheeler,  1  Black,  286,  2m  ;  Steam- 
ship Co,  r.  Tugman,  106  U*  S.  11^, 

Statute  of  LimitationM.  —  In  New 
York  it  is  held  that  a  corporation 
created  in  another  state  is  necessarily 
a  non-resident,  and  therefore  cannot 
avail  itself  of  the  statute  of  limits 
lions,  Olcott  I'.  Tioga  Rid.  Co., 
20  N. T.  210.  This  decision  has  been 
followed  in  Nevada.  Robinson  t\  Im- 
jjcrial  Sih-er  Mining  Co.,  5  Nev.  41, 
74.  It  was  also  followed  by  the  Su- 
preme Court  of  the  United  Statps  in 
ise  depending  upon  the  New  York 
Ltute  of  limitations,  the  court  con- 
sidering itself  bound  by  the  oouitruc- 
tion  put  upon  the  statute  by  the 
state  courts.  Tioga  Kid.  v.  Biosa- 
burg  &  Corning  Rid.,  20  Wall,  187. 
Bradley,  J.,  in  dt'tivering  the  judg- 
ment of  the  court,  intimates  that  the 
decision  of  the  state  court  was  un- 
sound, and  Miller  and  Strong,  JJ., 
who  dissented,  denied  ita  authority 
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and  correctness.  In  M^Cabe  v.  Illi- 
nois Central  Rid.  Co.,  13  Fed.  R.  827, 
and  Lawrence  v.  Balloa,  50  Cal.  258, 
it  was  held  the  statute  of  limitations 
was  a  defence  to  a  foreign  corporation 
that  was  subject  to  the  jurisdiction  of 
the  courts. 

Meetings  of  Shareholders  and  Di- 
rectors, —  An  important  question  is, 
whether  the  members  of  a  corpora- 
tion, or  the  directors,  may  meet  out 
of  the  state  where  the  corporation  was 
created.  There  would  seem  to  be  no 
doubt  that  they  could  do  so  were  it  not 
for  the  decisions  of  some  of  the  Ameri- 
can state  courts.  In  Princess  of  Reuss 
V.  Bos,  L.  R.  5  H.  L.  176,  the  ques- 
tion was  whether  a  company,  the  ob- 
jects of  which  were  principally  foreign, 
was  properly  incorporated  under  the 
Companies  Acts ;  the  articles  of  asso- 
ciation provided,  among  other  things, 
that  the  first  general  meeting  should 
be  held  at  a  time  and  place  on  the 
continent  of  Europe,  or  at  London,  to 
be  appointed  by  the  directors,  and 
subsequent  general  meetings  were  to 
be  held  at  such  time  and  place  as 
might  be  appointed  by  the  directors. 
Ix)rd  Hatherley  noticed  this  provision, 
and  said  that,  although  London  was 
pointed  at  in  this  clause,  the  meetings 
might  be  held  in  London  or  in  any 
other  place  the  directors  might  think 
fit.  Lord  Cairns  said  that  the  articles 
of  association  were  regular  in  all  re- 
spects but  one,  which  was  that  certain 
shares  might  be  made  payable  to 
bearer.  The  company  was  held  to  be 
regularly  incorporated.  In  Att.-Gen. 
V.  Alexander,  L.  R.  10  Ex.  20,  the 
question  was  whether  a  banking  cor- 
lK)ration  created  by  Turkish  law  was 
a  '  person  residing  within  the  United 
Kingdom '  so  as  to  be  liable  to  income 
tax  upon  its  whole  profits;  the  cir- 
cumstance that  the  annual  general 
meetings  of  shareholders  had  always 
been  held  in  London  was  mentioned 
by  one  of  the  judges  as  pointing 
in  the  direction  that  the  whole  busi- 
ness was  carried  on  in  London,  and 


that  the  corporation   resided  tb.^ 
Its  residence  was  held  to  be  at  Oc 
stantinople,  because  by  its  chart^s-  y 
'seat'  was  fixed    there.     No  ^oub 
whatever  was  suggested  as  to  the  jm. 
priety  of  the  meetings  being  held  1b 
London.     In  Connecticut,  Venaool^ 
Missouri,  and  Indiana  it  has  been  held 
that  directors  may  meet  out  of  tbe 
state  in  which  the  corporation  or^ 
nated.     McCall  v.  Byram  Mfg.  Co., 
6  Conn.  428;  .Ohio  &  Mississippi  Bid. 
Co.  17.  McPherson,  35  Mo.  13;  Aran 
V.   Conant,   36  Vt.   744;    Wright  v. 
Bundy,   11   Ind.  404.    See  also  Coe 
V.  Midland  Ry.   Co.,  31  N.  J.  £q. 
105,   117.      In    Maine  it  has  been 
held  that,   though   the  directon  cw 
meet   out  of   the   state,  the  share- 
holders cannot.     Miller  v.  Ewer,  27 
Me.  509.     There  is  a  similar  dedsioii 
iu  Indiana  (Aspinwall  o.  Ohio  &  Mis- 
sissippi Rid.  Co.,  20  Ind.  492,  497), 
and  a  dictum  to  the  same  eifoet  in 
New   Jersey  (Hilles    v.  Pairieh,  U 
N.  J.  Eq.  383).     In  New  York  Uhn 
been  held  that  neither  the  directon 
nor  the  shareholders  can  meet  oat  .of 
the  state.    Ormsby  v,  Vermont  Cop* 
per  Co.,  56  N.  Y.  623,  625.    In  the 
case  last  mentioned  no  judgment  ii 
reported.     The  report  states  only  thit 
it  was  *  held  that,  according  to  the 
settled  law  of   corporations,  neither 
stockholders  nor  directors  can  do  * 
corporate  act  out  of  the  jurisdicdoo 
creating  the  corporation,  which  shall 
have  any  force  to  bind  those  who  ^ 
not  participate  in  it.'    This  seeoe  ^ 
be  tiie  first  case  in  which  it  has  ^^^^ 
held  that  directors  cannot  meet  oat  ^ 
the  state.    The  case  however  see*** 
right  in  putting  directors'  meetirm^ 
upon  the  same  ground  as  sharehold^^ 
meetings,  for  any  reason  why  eha-^^ 
holders  cannot  meet  out  of  theet^^ 
would  seem  to  apply  equally  to    ^^ 
rectors.    But  if  the  shareholden  ^^ 
directors  cannot  do  *  a  corporate  »^^ 
out  of  the  state,  it  is  difficult  to  nnc^^ 
stand  how  any  one  else  can;  je^  ^^ 
probably  was  not  intended  that  a  <  ~ 
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lOfX^ktion  could  not  contract  and  trans- 
xst^     Easiness  in  another  state.     The 
Ijoctarine  that  the  shareholders  cannot 
[xi.eet#  out  of  the  state  was  first  asserted 
Lti  Iblilkr  v.  £wer,  27  Me.  509,  both  as 
^o  &  first  meeting  to  organize  the  cor- 
poration under  its  charter,  and  as  to  a 
Bubeequent  meeting.     The  court  held 
that   the  charter  only  conferred  upon 
the   x^rsons  named  in  it  an  authority 
to    l>ring  the  corporation  into  exis- 
tence, and    that    an    authority  con- 
ferred  by  law   cannot  be  exercised 
beyond  the  bounds  of  the  sovereignty 
nhich  confers  it.    It  was  also  held 
that  if  the  corporation  could  be  con- 
sidered as  having  existence,  a  subse- 
qoent  meeting    could    not   be   held 
out  of  the  state,  because  the  corpora- 
tion could  not  have  any  existence  or 
ptesenoe  without  its  limits.    Neither 
of  these  reasons  will  bear  examination. 
An  authority  conferred  by  law  is  exer- 
dsed  beyond  the  bounds  of  the  sove- 
mgnty  every  time  that  a  corporation 
nu^es  a  contract  or  transacts  business 
oot  of  the  state.     Admitting  that  a 
OQ^ratioD  cannot  exist  or  be  present 
in  another  state,  that  does  not  apply 
totheahareholders.    The  shareholders 


are  not  the  artificial  being  which  ex- 
ists only  in  contemplation  of  law ;  and 
there  is  no  principle  upon  which  it  can 
be  said  that  the  artificial  being  must 
be  present  in  order  that  there  may  be 
a  valid  meeting  of  the  shareholders. 
As  this  decision  was  based  upon  the 
impossibility  of  the  existence  of  a  cor- 
poration or  of  the  exercise  of  an  autho- 
rity conferred  by  law  beyond  the  limits 
of  the  state,  a  meeting  of  shareholders 
out  of  the  state  would  not  be  valid, 
according  to  the  decision,  even  if  the 
charter  gave  express  authority  for 
holding  meetings  out  of  the  state.  In 
Bridge  Co.  v.  Mayer,  31  Ohio  St.  317, 
it  was  held  that  where  a  corporation 
was  chartered  in  two  states,  the  share- 
holders might  meet  in  either  state,  and 
that  the  acts  done  at  such  a  meeting  iu 
one  would  be  valid  in  both.  Yet,  ac- 
cording to  the  decisions  of  the  Supreme 
Court  of  the  United  States  (Railway 
Co.  V.  Whitton,  13  Wall.  270,  283; 
Muller  V.  Dows,  94  U.  S.  444,  447),  a 
corporation  created  by  the  laws  of  two 
or  more  states  is  in  each  state  a  cor- 
poration existing  under  the  laws  of 
that  state  alone. 
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CHAPTER  V. 

MABBIAGE. 

107.  Subject  of  the  Chapter.  —  Having  treated  of  the  capacity 
and  incapacity  of  persons,  as  affected  by  foreign  law,  and  espe- 
cially in  relation  to  their  capacity  or  incapacity  to  contract  nlfl^ 
riage  in  a  foreign  country,  ^  we  shall  next  proceed  to  consider 
more  fully  the  nature  and  effect  of  the  relation  of  marriage  con- 
tracted by  and  between  persons  who  are  admitted  to  be  sui  jniiB, 
and  to  possess  competent  capacity  everywhere.^  We  shall  then 
discuss  the  manner  in  which  that  relation  may  be  dissolved,  and 
the  effect  of  such  dissolution. 

108.  Legal  Aspect  of  Marriage.  —  Marriage  is  treated  by  tU 
civilized  nations  as  a  peculiar  and  favored  contract  (a)  It  is  in 
its  origin  a  contract  of  natural  law.^    It  may  exist  between  two 

1  Ante,  8.  79-90. 

>  On  this  subject  consult  1  Burge,  Ck)l.  &  For.  Law,  pi.  1,  c  5;  8. 1-S« 
p.  13&-201. 

*  I  have  throughout  treated  marriage  as  a  contract  in  the  common  sense  of 
the  word,  because  this  is  the  light  in  which  it  is  ordinarily  viewed  by  jnristftv 

(a)  Marriage^    as    understood    in  Ross,  129  Mass.  p.  247.     See  WsD  v* 

Christendom,  means   *  the    voluntary  Williamson,  8  Ala.  51.     'It  may  be* 

union  for  life  of  one  man  and  one  and  probably  is,  the  case   that  tb^ 

woman,  to  the  exclusion  of  all  others.'  women    [in    polygamous    countriB03 

The  term  is  therefore  not  applicable  there  pass    by  some  word  or  ^lua^ 

to  the  union  of  a  man  and  a  woman  which  corresponds  to  our  word  rafP'^ 

as  practised  among  the  Mormons,  by  But  there  is  no  magic  in  a  nam^  ^ 

whose  faith  polygamy  is  lawful.     Per-  and    if   the   relation   there    existing 

sons  so  united  will  not  be  considered  between  men  and  women  is  not  th.'^ 

husband  and  wife,  although  both  were  relation  which    in    Christendom  w^ 

single  at  the  time  of  their  union,  and  recognize  and   intend  by  the  wor^^ 

they  are  not  entitled  to  the  benefit  of  husband  or  wife,  but  another  and  altc^"^ 

the  laws  providing  for  the  dissolution  gether  different  relation,  the  use  of  i^^ 

of  marriage  or  the  enforcement  of  its  common  term  to  express  these  tw*^^ 

duties  in  a  country  where  polygamy  is  separate  relations  will  not  make  thei^^ 

not  lawful.     Hyde  v,   Hyde,  L.  R.  one  and  the  same,  though  it  may  ten^^ 

1  P.  &  M.  130;   Harvey  v,  Farnie,  to  confuse  them  to  a  superficial  ( ~ 

6  P.  D.  p.  53;  Warrender  v.  Warren-  server.'    Hyde  v,  Hyde,  L.  R.  1  P. 

der,  2  CI.  &  F.  p.  531,  532;  Ross  i;.  M.  p.  134. 


iQl. 


of  difiTerent  aexes^  although  no  third  person  existed  in 
as  happened  in  the  case  of  the  coi3;3mon  ancestors  of 
i  b  the  parent  and  not  the  child  of  society  i  princi-* 

qoasi  seminarium  reipublicie.     In  civil  society  it 

ivtl  contract  regulated  and  prescribed  by  law,  and  ^ 

vil  consequenceis.     In  many  civilized  countries, 

of  the  force  of  sacred  obligations,  it  has  had  ^ 

of  religion  superadded.     It  then  becomes  a  reli- 

ell  M  a  natural  and  civil,  contmct ;  for  it  is  a  great  mis- . 

ippoee  that,  because  it  is  the  one,  therefore  it  may  not 

the  other.*    The  common  law  of  England  (and  the 

exists  in  America)  considei-s  marriage  in  no  other  light 

f  civil  coutract.     The  holiuess  of  the  matrimonial  state 

\y  to  ecclesiastical  and  religious  scrutiny.^    In  the 

tries,  and  in  some  of  the  Protestant  countries,  of 

ia  tireated  as  a  sacrament.^ 

lere  are  some  remarks  on  this  subject,  made  by  a  dls* 

Soottii»b  judge,  so  striking  that  they  deserve  to  be 

Urge*^    *  Marriage  being  entirely  a  personal,  consensual 

t  may  be  thought  that  the  lex  loci  must  be  resorted  to  in 

Ig  ©very  question  that  arises  relative  to  it*     But  it  will 

id  that  marriage  is  a  contract  sui  generis,  and  differing 

i8p0Ct§  from  all  other  contracts  ;  so  that  the  rules  of  law 

I  applicable  in  expounding  and  enforcing  other  contracts 

kpply  to  tins.     The  contract  of  marriage  is  the  most  ira- 

(  all  human  transactions.     It  is  the  very  basis  of  the 

lio  of  civilized  society.     The  status  of  marriage  is  juris 

md  IIm  fo»if  t     '      of  it,  like  that  of  all  other  contracts, 

MMQtrat^H  .  >.     But  it  differs  from  other  contracts 

^■the  rights,  obligations,  or  duties  arising  from  it  are 

mrely  to  be  regulated  by  the  agreements  of  parties,  but 


wM  Ml  foTfeign.  Rut  ii  appears  to  me  to  be  something  more  than 
mat.  It  U  mtbffr  to  be  deemed  an  institution  of  soctHty*  founded 
Mmnt  and  ooiitmct  of  the  jmrtie^;  and  in  this  view  it  has  some 
I  la  iu  nature,  character,  operation,  and  extent  of  obligation 
m  wiial  lirlong  to  ordinaij  contracts. 
iple  9*  Halrympiat  d  Hagg*  Cona*  63 ;  Lindo  v.  Belisario,  1  Hagg. 

lu  Com.  ISS. 

Df4c  r.  Datrfrnple.  2  Hagg.  Cons.  6S-65. 

t  la  FefgUMOO  on  Mar*  and  Divorce,  397-Sd9. 
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are,  to  a  certain  extent,  matters  of  municipal  regulation,  o^>^= 
which  the  parties  have  no  control  by  any  declaration  of  their  irlU 
It  confers  the  status  of  legitimacy  on  children  bom  in  wedlocJSc; 
with  all  the  consequential  rights,  duties,  and  privileges  then^^ 
arising ;  it  gives  rise  to  the  relations  of  consanguinity  and  affini^  9 
in  short,  it  pervades  the  whole  system  of  civil  society.     Unlit^ 
other  contracts,  it  cannot,  in  general,  amongst  civilized  nations,  b^ 
dissolved  by  mutual  consent,  and  it  subsists  in  full  force,  even 
although  one  of  the  parties  should  be  forever  rendered  incapaU&t 
as  in  the  case  of  incurable  insanity,  or  the  like,  from  perfonniii^ 
his  part  of  the  mutual  contract. 

110.  'No  wonder  that   the  rights,  duties,  and   obligatioDS« 
aiising  from  so  important  a  contract,  should  not  be  left  to  ike 
discretion  or  caprice  of  the  contracting  parties,  but  should  b^ 
regulated  in  many  important  pailiculars  by  the  laws  of  every 
civilized  country.     And  such  laws  must  be  considered  as  fonK»' 
ing  a  most  essential  part  of  the  public  law  of  the  countiy.    A^ 
to  the  constitution  of  the  marriage,  as  it  is  merely  a  peisonaXs 
consensual  contract.  It  must  be  valid  everywhere,  if  celebrato^ 
according  to  the  lex  loci ;  but,  with  regard  to  the  rights,  dc»^ 
ties,  and   obligations  thence   arising,   the  law    of  the  domie^l 
must  be  looked  to.    It  must  be  admitted  that  in  eveiy  oooi:''' 
try  the  laws  relative  to  divorce  are  considered  as  of  the  v^*^^ 
most  importance,  as  public  laws  affecting  the  dearest  intere^^ 
of  society. 

111.  *  It  is  said  that  in  every  contract  the  parties  bind  thee*** 
selves,  not  only  to  what  is  expressly  stipulated,  but  also  to  wik^^ 
is  implied  in  the  nature  of  the  contract,  and  that  these  stipul*^ 
tions,  whether  express  or  implied,  are  not  affected  by  any  s**^* 
sequent  change  of  domicil.     This  may  be  true  in  die  gene*.*" 
case,  but,  as  already  noticed,  marriage  is  a  contract  sui  generic* 
and  the  rights,  duties,  and  obligations  which  arise  out  of  it,  9X^ 
matters  of  so  much  importance  to  the  well-being  of  the  state,  tb^^ 
they  are  regulated,  not  by  the  private  contract,  but  by  the  public    ^ 
laws  of  the  state,  which  are  imperative  on  all  who  are  domicilaff 
within  its  territory.    If  a  man  in  this  country  were  to  confine  bi* 
wife  in  an  iron  cage,  or  to  beat  her  with  a  rod  of  the  thickneBS 

of  the  judge's  finger,  would  it  be  a  justification  in  any  court, 
to  allege  that  these  were  powers  which  the  law  of  England 
conferred  on  a  husband,  and  that  he  was  entitled  to  the  exe^ 
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cLs^  of  them,  because  his  marriage  had  been  celebrated  iu  that 

country  ? 

112.  ^In  short,  although  a  marriage  which  is  contracted  ac- 
cording to  the  lex  loci  will  be  valid  all  the  world  over,  and 
although  many  of  the  obligations  incident  to  it  are  left  to  be 
regulated  solely  by  the  agreement  of  the  parties,  yet  many  of  the 
rights,  duties,  and  obligations  arising  from  it  are  so  important  to 
the  best  interests  of  morality  and  good  government  that  the 
parties  have  no  control  over  them,  but  they  are  regulated  and 
enforced  by  the  public  law,  which  is  imperative  on  all  who  are 
domiciled  within  its  jurisdiction,  and  which  cannot  be  controlled 
or  Affected  by  the  circumstance  that  the  marriage  was  celebrated 
in  a  country  where  the  law  is  different.  In  expounding  or  en- 
forcing a  contract  entered  into  in  a  foreign  country,  and  executed 
according  to  the  laws  of  that  country,  regard  will  be  paid  to  the 
lex  loci,  as  the  contract  is  evidence  that  the  parties  had  in  view 
the  law  of  the  country,  and  meant  to  be  bound  by  it.  But  a 
party  who  is  domiciled  here  cannot  be  permitted  to  import  into 
this  country  a  law  peculiar  to  his  own  case^  and  which  is  in  oppo- 
sition to  those  great  and  important  public  laws  which  our  legisla- 
ture has  held  to  be  essentially  connected  with  the  best  interests 
of  eociety.'  ^ 

113.  Validity  of  Marriage.  —  The  general  principle  certainly 
^  8s  we  have  already  seen,  that  between  persons  sui  juris,  mar- 
ria.ge  is  to  be  decided  by  the  law  of  the  place  where  it  is  cele- 
^^^ted.'  If  valid  there,  it  is  valid  everywhere.  It  has  a  legal 
^tfciqoity  of  obligation.  If  invalid  there,  it  is  equally  invalid 
^v^ry^here.'  The  grounds  of  this  doctrine  we  shall  have  occa- 
*^oii  presently  to  consider.*    It  is  only  necessary  here  to  state 

^  Lord  Robertson,  in  Fergoason  on  Mar.  and  Divorce,  397-399. 
'  Ante,  8.  80,  81.     See  Kent  v.  Burgess,  11  Sim.  361;  Patterson  v,  Gaines, 
^  Bow.  650. 

•  Ryanr.  Ryan,  2  Phillim.  Ecc.  332;  Herberts.  Herbert,  3  Phillim.  Ecc.  58; 
*^aliyinple  v.  Dalrymple,  2  Hagg.  Cons.  54;  Ruding  v.  Smith,  2  Hagg.  Cons. 
^,  391 ;  Scrimshire  o.  Scrimshire,  2  Hagg.  Cons.  395 ;  Munro  v.  Saunders, 
^  Bligh,  478,  474;  Dderton  v.  Ilderton,  2  H.  Bl.  145;  Middleton  v.  Janverin, 
2  Hagg.  Cons.  437;  Lacon  v.  Higgins,  3  Stark.  178;  2  Kent  Com.  91-93; 
kedway  V.  Needham,  16  Mass.  157;  Putnam  v.  Putnam,  8  Pick.  433;  West 
Cimbridge  o.  Lexington,  1  Pick.  506;  1  Burge,  Col.  &  For.  Law,  c.  5,  s.  3, 
^  184-201;  2  Karnes  on  £q.  b.  3,  c.  8,  s.  1;  Kent  v.  Burgess,  11  Sim. 
361. 
«  Post,  8.  121.    See  also  ante,  s.  80. 
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.--.7'     ^    -J  :f^c'«.    jati"  J'-^fTuhiicd  Marriaga.— 

r —  -"-  i  ^-  z^  n.-  £3i:vTi  eioeptions  to  the 
-r    -  .^n-^Te   z:-.^=^  j  ^7-rEirj  and  incest,  those 

=r=:.    -  i-r  ^:^_  -.T  a:  l  cr'nntiy  from  motives 

-    1- —     -_r-  r=^>^  3  zrrti,jx  ?:»ciiX3ies  by  Bubjects, 

ii=rz -=r-. :-    "-ni^   -iriTniHaiiPe&i  to  the  benefit 

:    ^:nr     —.     -:^:r —     '  -=5=-  £la=5iative  of  each  of 

T'.  -.X  1  •  r. — li  r'-^^en  !;•  :be  first  exception, 
r-ijr—    -     -~~  '    "ri=i"~  aiL  hii-egu  Christianity  is 

.  ^  _  :  -^  -^.:r-  i^  niirsss.  and  therefore  no 
— :r-  -r  : '-    ^—^  ?— '"^^-^lt  cr  incestuous  nuff- 

^  :z    -._r£i   -tt  -Tr-^  ii:  iiu'£&;:;:k:*:2s  marriages,  care 

:-«  1     ■ iir   ^  -Ti-:ii±  zi  5a:i  cases  as  by  the 

lir-:^    :i  ^   I'-^-^zz-z^-ji  iiTr    i»f^.=ked  incestuous.  (0 

r  ■  '    — -f  -  -  '    -?^-  ■  Ante,  8.  89. 

l.-v    ~-_  -  i.-iz  Jnn,   ?::  1  Black.  Com.  486. 

^  ^        :.— .T  .  -       -  irai^J  l^MB-  57S:  1  Buige,  C«L 

,  -.  '      '^^    .7*.  !.■•?    iiSsra*.  ]ib.  1,  tit  3,  s.  ft. 


v-^  r^fsTTiZ'*  ibfe  opinion,  in  which 

:>t  >c<n:"  .^j*?  1  run  of  wiiat  is  sud 

:  -  ^   ." ::so»  5«»:rT  as  to  marriages 

T  ijji.  ij^  v  :«  h-z'A  void  on  the  ground 

-L   -i-.-^sss.     TLXi  reiT  learned  writer 

ijzz-:  ^cir=-^  ^j^  113.)  that  marriages 

-i^'i  v^tr*  liiey  are  contracted  are, 

SI  ^«c-il  :o  Se  beld  valid  everywhere, 

7''  oe*i5  iL:i*:  "Tbe  most  prominent, 

1  z*:z  '^-i  xlj  known  exceptions  to 

L:«i  njf.  arv  marriages  involving  pdy- 

-izrj  :r  :r«*x:  iho?e  positively  prohi- 

■:::i-i  rj  the  public  law  of  a  conn  try 

;«.  .-...-•:    :v;C      >-t  ^.rj-  *«  life--     f-;=  =>:dT«  of  policy,  and  those  cele- 

.^^  rri:«M  in  foreign  countries  by  subjects 

<^  .^^,  .  y-^   .^   };  7   >ii.-<:,     fc:::!:::^  chemselves,  under  special  di^ 

VH  ^  i  .  ^-S'      Sf:  ^VjI:  ■  W_'_ic:-    .-rrzitAT-oes.  to  the  laws  of  their  own 

^•:  .  >  V.4    -tS.  V.  M  ccw.iry."    And  then   he  adds  that, 

.^  -  .  xt^v^v      ':^.x*5.  ?  H    L- C-     -  A*  :o  Jhe  first  exception,  Christianity 

..    >;-    *.,^r•\'  A-  *. *:'.>.  sju.:.  "I  .-Ju:-    i*  understood  to  prohibit  polygamy 

.\,*\^.^\^....  -*,  -.i:v  f-.:!!  exvres*::^:    ar-vl  incest,  and  therefore  no  Christian 

U-' .  J..^  L .  V v;i  :iA:  va.-*,  of  Sir  Ctwb^    countiy  would  recognize  polygamy  or 
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cull  to  ascertain  exactly  the  point  at  which  the  law  of 
»ltoT  the  authority  of  Chriistiamty  ceasea  to  prohibit  mar- 
fm  between  kindred,  and  Christiau  nations  are  by  no  means 
itTBlljr  agreed  on  this  subject,*  In  most  of  the  countries  of 
rope  in  which  the  canon  law  has  had  any  authority  or  in- 
me^f  mairiages  are  prohibited  between  near  relations  by  blood 
>y  narrtage,  or,  in  other  words,  by  consanguinity  or  by  aflSuity ; 
.  the  canon  and  the  common  law  seem  to  have  made  no  dis- 
!lion  on  this  point  between  consanguinity  or  relation  by  blood, 
affinity  or  relation  by  marriage,  although  there  certainly  is  a 
f  dtalerial  difference  in  the  cases,^  Marriages  between  rela- 
tfi  I7  blood  in  the  Hneal  ascending  or  descending  line  are  uni* 
latty  held  by  the  common  law,  the  canon  law,  and  the  civil 
•  to  be  unnatural  and  unlawful.^    So  are  marriages  between 

Gfotinu  h.  2,  c,  5,  8.  12-14-  See  1  Brown,  Civ.  Law»  61-65;  1  Barge, 
k  For.  Uw,  c.  5.  s.  3,  p.  188. 

f  KmAi  Com,  8l»  Sl>;  I  BUck.  Com.  -114.  See,  on  this  subject,  The 
te  Qnmrtcrly  I*&w  MagaJtine  for  Msiy*  183tK  vol.  21,  p.  371-iJ8:2;  The  Lon- 
MoiitJiljr  Law  Magazine  for  Maj,  1B40,  vol.  7,  p.  330,  332,  and  the  London 
ll  CHiwnif  for  Janu»t7,  18^^10. 

W%btoi&n  P.  Wightman,  4  Johns.  Ch,  (S.  Y.)  343;  2  Kent  Com.  81-«  ; 
~      (tell,  Vaughon,  206;  2  VenL  0;  Grotiufl»  b.  2,  c»  5,  s.  12,  n,  1, 


boi  when  we 
nuurioges,  c&re 
to  confine  the  dttctrine 
aa^  Ijy  the  general  ccni- 
istendom*  are  deemed 
With  the  latt4er  portion 
r^DdflM  of  Mr.  Justice  Story, 
CiiMVtIlCfvMweU  doc^  not  agree. 
it  WNrf«  thai  thi*  pMsoge,  when 
■ed^  ittt»rpf«t«iJ,  »  strictly  com- 
HI  to  tlw  1a w  of  nations.  Story, 
Pi*  ii  mat  iipcaking  of  mnmi^ea 
MkiHd  w  inccwinocu  by  the  muni- 

Kr  ot  tlM*  ooontry.  If  so  pro* 
tlifiy  would  be  yoid  under  his 
im  of  •rscepttoniU  coKes;  no 
pitf  WDiild  ba  open  as  to  the  ge- 
altfiiiiofi  iif  Chi  .      But 

Ute  lSi#  otfv  of  a  '  ooun- 

'.livlikb  ibfrt  arv  nu  hiwa  prrihi- 
j%  AvriaiSW  within  any  uprcificd 
I^HHboilMiigmnity  or  affinity, 
Pm^r  4«fininf;  what  Im  incest; 
ttilB  thtiit  inctttttoos  marriages 


would  be  held' void,  as  polygamy  would 
lie  held  void,  being  forbidden  by  the 
Christian  religion.  But  then,  to  ascer- 
tain what  marriages  are,  within  that 
rule,  incestuous,  a  rule  not  depending 
on  municipal  laws,  but  extending  ge- 
nerally to  all  Chrijitian  countries,  re- 
course must  he  had  to  what  is  deemed 
incestuoxis  by  the  general  consent  of 
Christendom.  It  could  never  be  held 
that  the  subjects  of  such  a  country 
were  guilty  of  incest  in  contriicting  a 
marriage  allowed  and  approved  by  ft 
large  portion  of  Christendom*  merely 
because,  in  the  contemplation  of  otiier 
Christian  countries,  it  would  be  con* 
sidered  to  be  against  GcmI's  laws.  I 
have  thought  it  right  to  enter  into  this 
explanation,  l)ccau.se  it  is  important 
that  a  writer  so  highly  and  justly  re- 
spected as  Mr.  Justice  Story  should 
not  i>e  misunderstood,  as.  with  all  de- 
ference, I  think  he  has  been  in  the 
paasage  nndcr  oooaideration*' 
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brother  and  sister  in  the  collateral  line,  whether  of  the  whole 
blood  or  of  the  half-blood ;  ^  and,  indeed,  such  marriages  seem 
repugnant  to  the  first  principles  of  social  order  and  morality.  It 
has  been  well  remarked  by  Mr.  Chancellor  Kent  that  it  will  be 
found  difficult  to  carry  the  prohibition  further  in  the  collateral 
line  than  the  first  degree  (that  is,  beyond  brother  and  sister),  un- 
less where  the  legislature  have  expressly  provided  such  a  prohibi- 
tion.^   Grotius  has  expressed  an  equally  strong  opinion  upon  the 

2;  Id.  8.  13,  D.  4;  Id.  s.  14,  n.  1;  2  Heinecc.  Elem.  Juris.  Nator.  b.2,e.8f 
8.  40,  by  Turnbull;  1  Surge,  CoL  &  For.  Law,  pt.  1,  c.  5,  8.  1,  p.  187, 14^ 
147;  Com.  Dig.  Baron  and  Feme,  B.  4  ;  2  Inst.  693.     Lord  Brougham,  in 
Warreuder  ©.  Warrender,  9  Bligh,  112,  113,  speaking  on  this  subject,  W^'- 
*  But  this  rule  extends,  I  apprehend,  no  further  than  to  the  ascertaining  ol  the 
validity  of  the  contract  and  the  meaning  of  the  parties,  that  is,  the  existenoe 
of  the  contract  and  its  construction.     If,  indeed,  there  go  two  things  under oM 
and  the  same  name  in  different  countries,  if  that  which  is  called  marriage  ii  <ii 
a  different  nature  in  each,  there  may  be  some  room  for  holding  that  we  treto 
consider  the  thing  to  which  the  parties  have  bound  themselves,  according  to 
its  legal  acceptation  in  the  country  where  the  obligation  was  contracted.    Bot 
marriage  is  one  and  the  same  thing  substantially  all  the  Christian  world  o^* 
Our  whole  law  of  marriage  assumes  this;  and  it  is  important  to  observe  that 
we  regard  it  as  a  wholly  different  thing,  a  different  status,  from  Torkish  or 
other  marriages  among  infidel  nations,  because  we  clearly  never  should  recog- 
nize the  plurality  of  wives,  and  consequent  validity  of  second  marriages,  stand- 
ing the  first,  which  second  marriages  the  laws  of  those  countries  authorize  and 
validate.     This  cannot  be  put  upon  any  rational  ground,  except  our  holding 
the  infidel  marriage  to  be  something  different  from  the  Christian,  and  our  alio 
holding  the  Christian  marriage  to  be  the  same  everywhere.     Therefore,  ail 
that  the  courts  of  one  country  have  to  determine,  is,  whether  or  not  the  thing 
called  marriage,  that  known  relation  of  persons,  that  relation  which  those 
courts  are  acquainted  with,  and  know  how  to  deal  with,  has  been  validly  eon- 
tracted  in  the  other  country  where  the  parties  professed  to  bind  themaelvei. 
If  the  question  is  answered  in  the  affirmative,  a  marriage  has  been  had;  the 
relation  has  been  constituted ;  and  those  courts  will  deal  with  the  rights  of  the 
parties  under  it,  according  to  the  principles  of  the  municipal  law  which  they 
administer.'     See  also  Id.  114. 

^  2  Kent  Com.  83,  84.  See  also  Butler  v.  Gastrin,  Gilb.  Eq.  150;  1 
Burge,  Col.  &  For.  Law,  pt.  1,  c.  6,  s.  1,  p.  127;  Id.  s.  3,  p.  188;  Grotiiu,  dt 
Jure  Belli,  lib.  2,  c.  5,  s.  12,  n.  2;  Id.  s.  13,  n.  3-7. 

«  Wightman  i'.  Wiffhtman,  4  Johns.  Ch.  (N.  Y.)  348.  The  whole  lemaikf 
of  the  learned  Chancellor  on  this  occasion  deserve  to  be  cited  at  large.  *  B»> 
sides  the  case  of  lunacy  now  before  me,  I  have  hypothetically  mentioned  tilt 
case  of  a  marriage  between  persons  in  the  direct  lineal  line  of  oonsangoinifej  ai 
clearly  unlawful  by  the  law  of  the  land,  independent  of  any  chnrch  canon,  or 
of  any  statute  prohibition.  That  such  a  marriage  is  criminal  and  void  by  the 
law  of  nature  is  a  point  universally  conceded.  And  by  the  law  of  natnre  I 
understand  those  fit  and  just  rules  of  conduct  which  the  Creator  has  prescribed 
to  man  as  a  dependent  and  social  being,  and  which  are  to  be  aeoertained  fnm 
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Ictiltj  of  the  snliject.     *De  conjugiis  eoruin  qni  san- 
>  ftffinitate  satis  gravis  est  quiestio,  et  non  raro  magDis 

>  of  right  reaaon.  thongh  they  may  be  more  precisely  known,  and 
deeUred  by  diyitie  revelation.  There  ib  one  other  case  in 
r  would  be  eqimlly  void,  eausa  consaugniuitatisT  and  that  is 
brT  and  sister;  and  since  it  naturally  arisej  in  the  consideration 
I  will  venture  to  add  a  few  incidental  observations.  I  am 
rben  we  lejive  Uie  lineal  line,  and  come  to  the  relation  by  blood  or 
!  collatenil  linv,  it  is  not  bo  easy  to  ascertain  tlie  exact  point  at 
^jwtnTTtl  law  hns  ceased  to  discountenance  the  union,  Thongh  there 
>^  in  the  theories  of  different  writers  on  the  law  of  nature^ 
>'(*i,  yet  th**  general  current  of  authority  and  the  practice 
ofis,  and  certainly  of  the  whole  Christian  world,  have  con- 
awstinu  in  the  second  caae  which  has  been  supposed,  as  grossly 
and  incestuous,  and  inimical  to  the  purity  and  happiness 
'aimI  an  forbidden  by  the  law  of  nature.'  Grotius,  de  Jure,  &c. 
^6,*.  U;  Puffend.  de  Jure  Gent.  lib.  0,  c.  1,  n.  3i;  Id.  d©  Qjl.  llom. 
8;  Heinecc.  Oper,  torn,  8,  pars  2,  p*  203;  Taylor's  Elera*  Civ. 
Ksp,  dea  Loi^,  liv.  26,  c,  U;  Paley's  Moral  Fhilosopby,  b.  8, 
linglyfind  auch  connections  expressly  prohibited  in  diffe- 
J,  18;  23,  2,  M,  2;  45,  1,  35, 1;  Just.  Inst,  1, 10;  De  Nup- 
I'  I  c.  ubi  supra;  Code  Civil  de  France,  n*  101-104;  lost. 
.u  -lonea,  c  3,  s,  o;  Staunton,  Ta-Ts in g^ Leu- Lee,  s,  107, 
I  Kifimit  o.  4;  Marsden^s  Sumatra,  p.  VM^  22L  And  whatever  may 
prtctlce  of  Home  ancient  nations,  originating,  as  Montesquieu 
t  is*  tiM  lliid]i«80of  9U  persist  ill  on,  the  objection  to  such  marriages  is, 
jr«  foaiidftcl  in  reason  and  nature.  It  grows  out  of  the  institutions 
,  mmI  Uifl  rightJi  and  duties,  habits  and  affections,  flowing  from  that 
I  Mid  vhtch  may  justly  be  considered  as  part  of  the  law  of  our  nature 
I  and  ioelal  l>etngs.  Marriages  among  such  near  relations  would  not 
I  lodottltfttic  1^  •"  ^'iiess;  but,  by  blending  in  one  object  duties  and 
ihk'  '  other,  would  j>erple3t  and  confound  the  duties, 

I  ftfftetions  pnH^(»(>(ii[ig  from  the  family  state,  impair  Uie  perception, 
1 1^  pttritj  of  tooral  taste,  and  do  violence  to  the  moral  sentiments 
Indeed  we  tiiight  infer  the  sense  of  mankind,  and  the  dictates 
1  natorei  from  the  language  of  horror  and  dete^station  in  which 
eooaectioDM  have  been  reprobated  and  condemned  in  all  ages. 
I  Img.  lib   ^:  Cif   Oral,  pro  Mil,  27;  Hermion.  in  Eurip.  Androm.  v. 
Tacit,  Ann.  lib.  12,  c,  4;  VeL   Paterc.   Hist 
I    Imp.  Prefat.     Tiie  general  usage  of  mankind 
i€Uie  ih«  question,  if  it  were  possible  to  have  any  doubt  on  the 
iQil  have  proceeded  from  some  strong  uniform  and  natural 
lonaof  the  natural  law  are  of  absolute^  uniform,  and  uni- 
Tb0j  become  ndes  of  common  law,  which  is  ftmnded  in 
and  ackn*»wkHiged  duty  of  mankind,  sanctioned  by  imme- 
IS  ruch,  are  clearly  binding.     To  this  extent,  then,  I  appre- 
tn  the  power  and  within  tlje  duty  of  tliis  court  to  enforce  tlie 
ntarriagVN  ihould  be  declared  void,  as  contra  bonos  mores. 
ooUateial  degrees  beyond  brother  and  sister,  1  should  in* 
of  iiie  judgei  in  Harrison  v,  Buswell,  Vaugh.  200;  2 
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motibus  agitata.  Nam  causas  certas  ac  naturales,  cur  talia  coo- 
jugia,  ita  ut  legibus  aut  moribus  vetantur,  illicitata  sint,  assignare, 
qui  voluerit,  experiendo  discet,  quam,  id  sit  difficile,  imo  prsestaii 
non  possit."  ^ 

114  a.  At  all  events,  in  other  cases  of  consanguinity  not  in 
the  lineal  line,  or  in  the  first  degree  of  the  collateral  line,  there 
is  much  room  for  diversity  of  opinion  and  judgment  among 
jurists,  and  of  practice  among  nations.  Grotius  has  taken  notice 
of  this  distinction,  and  says :  '  Quae  manifesta  expressio  ostendere 
videtur  discrimen,  quod  est  inter  hos  et  alios  remotiores  gradus.'' 
Thus,  he  says  that  it  is  forbidden  to  marry  an  aunt  on  the  father's 
side,  but  not  the  daughter  of  a  brother,  who  is  of  the  same  de- 
gree. *  Nam  ducere  amitam  agnatam  vetitum  est.  At  filiam  frft* 
tris,  qui  par  est  gradus,  ducere  vetitum  non  est.'  ^  In  England  it 
has  beeft  declared  by  statute  that  all  persons  may  lawfully  many 
but  such  as  are  prohibited  by  God's  law,  that  is,  such  as  are 
within  the  Levitical  degrees.^    Under  this  general  provision  it 

Vent.  9,  already  cited,  that  as  we  have  no  statute  on  the  sabject,  and  no  tnin 
of  common-law  decisions  independent  of  any  statute  autlibiity,  the  LeritietL 
degrees  are  not  binding  as  a  rale  of  municipal  obedience.  Marriages  onlof 
the  lineal  line,  and  in  the  coUateral  line,  beyond  the  degree  of  brothers  ^ai. 
siBters,  could  not  well  be  declared  yoid  as  against  the  first  principles  of  socie^. 
The  laws  or  usages  of  all  the  nations  to  whom  I  have  referred  do,  indeed,  ex- 
tend the  prohibition  to  remoter  degrees;  but  this  is  stepping  out  of  the  familj 
circle ;  and  I  cannot  put  the  prohibition  on  any  other  ground  than  posiUTe  iii> 
stitution.  There  is  a  gpreat  diversity  of  usage  on  this  subject  Neque  teneo, 
neque  dicta  refello.  The  limitation  must  be  left,  until  the  I^slature  thinki 
proper  to  make  some  provision  in  the  case,  to  the  injunctions  of  religion,  and 
to  the  control  of  manners  and  opinion.*  See  also,  2  Kent  Com.  83,  8i;  1 
Burge,  Col.  &  For.  Law,  pt.  1,  c.  6,  s.  1,  p.  188. 

^  Grotius,  de  Jure  Belli,  lib.  2,  c.  5,  s.  12. 

3  (rrotius,  de  Jure  Belli,  lib.  2,  c  5,  s.  14,  n.  1.  *  Ibid. 

«  Com.  Dig.  Baron  and  Feme,  B  2,  B  4;  1  Black.  Com.  485;  LeHtieoi, 
c.  18.  Mr.  Burge  states  the  prohibitions  in  England  arising  from  the  Leviticil 
law  in  the  following  terms:  '  Cognatio,  consanguinity,  or  relationship  by  bloodi 
and  affiuitas,  affinity,  or  relationship  by  marriage,  constitute  impediments  lo  a 
lawful  marriage.  Marriages  between  parties  related  by  blood  or  by  affinity  ia 
the  direct  ascending  or  descending  line,  in  infinitum,  are  prohibited  bj  tks 
civil  and  canon  law.  This  prohibition  prevents  that  confusion  of  civil  datisi 
which  would  be  the  necessary  results  of  such  marriages.  The  codes  of  Emope 
concur  in  this  prohibition.  In  the  collateral  line  the  prohibition  is  oonftned  to 
those  who  stand  in  certain  degrees  of  consanguinity  or  affinity  to  eaeh  oUmt. 
In  the  computation  of  these  degrees  there  is  a  difference  between  the  eivil  and 
canon  law.  Thus,  those  who  according  to  the  civil  law  are  in  the  second  d^ 
grree,  are  placed  by  the  canon  law  in  the  first  degree;  and  those  who  are  plaee& 
by  the  civil  law  in  the  fourth  degree,  are  by  the  canon  law  placed  in  the  i 
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Id  that  a  marri^e  between  an  uncle  and  a  niece  by 
inceatuous  (it  being  in  the  tliird  degree)*  upon  the 
it  ia  against  the  law  of  Go<l  atid  sonnd  morals,  that 
to  endlesB  confui^on,  and  that  the  sanctity  of  pri- 
lld  be  polluted,  and  the  proper  freedom  of  intercourse 
would  be  destroyed,  if  such  practices  were  not  dis- 
tn  ill©  atrongest  manner.*  Yet  Grotiua  not  only  deems 
perfectly  unexceptionable,  but  adds  that  there 
iplea  of  it  among  the  Hebrews.^  (aj  But  marriageii 
i  firit  couiiins  by  blood*  or  cousins-german,  being  in  the 
are,  accortling  to  English  jurisprudence,  lawful ; 
prohibitions  in  the  collateral  line  stop  at  the  third 
The  same  rule,  as  to  the  marriage  of  first  cousins,  has 
[lied  by  the  Protestant  countries  of  Europe-  But  the 
prohibited  such  marriages,  although  a  dispensation 
lined  thereof.^  Incestuous  marriages  by  the  English 
however  deemed   by  the  common  law  absolutely 

( digrees  pmluhitefl  by  the  Levilical  law  are  all  within  the  fourth 

Eiguinity,  according  to  the  computatiou  of  the  civil  law;  all 

rfore  in  that  degree,  or  beyond  it,  may  marry.     First  couaina 

pre©  by  the  civil  law^  and  therefore  may  marry*     Nephew 

||ir»cc  and  great-uncle,  are  also  in  the  fourth  degree,  and 

^M^d  though  a  man  may  not  many  his  grandmother,  it  is  cer^ 

*  he  ma  J  marry  her  sister.     All  these  fourth  degrees  in  the  civil 

digree«  in  the  canon  law.     By  the  civil  law,  perdona  in  the 

K'  [III  intermarry  with  each  other.  Such  ia  the  law  of  England, 
,  and  the  colonies*  1  Burge,  Coh  &  For.  Law,  pt.  U  c.  5, 
There  aeems  to  be  a  mistake  of  the  presa  in  one  part  of  the 
tirj;«*'»  remarlcBi  as  to  tlio  difference  between  the  civil  law  and 
IV*  The  Imtter  counted  the  degrees  only  up  to  the  common  ancea- 
tmer  who  down  to  the  propositus.  8o  that  the  6rst  degree  in  the 
wmM  fhm  wceond  in  the  civil  law,  and  the  second  in  the  canon  law 
rth  in  th«  cifil  law.  2  Black.  Com.  221;  Ersk.  Inst.  h.  1,  tit,  6, 
%^  Keclet.  Law,  tit.  Marriage,  I,  See  also  the  London  Monthly  Law 
If  Feb.  ISIO,  roL  7,  p.  44^6.  Mr.  Burge*9  text  reverses  the  state- 
Col  &  For.  Law,  pt.  1,  c.  5,  s.  1,  p.  147. 

s,  I  riagg,  Cons.  384,  38«;  1  BL  Com.  435;  Butler  p. 
Ilia,  t5S;  2   Kent  Com.  84;  Com.  Dig.  Baron  and  Fen3i\ 

BelU,  lib.  2,  c.  5,  ».  14,  n.  1. 
4415;  Rum,  Eccles.  Law,  tit.  Marriage,  L;  Harrison  v. 
1 210;  2  Vent.  9;  2  ImL  084. 
tlAW,  tit.  Marriage,  L;  1  Burge.  CoL  &  For*  Law,  pt  1, 

a)  See  Botiham  r.  Bodgley,  2  Oilman  (lU.)  022. 
13 
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void  ;  but  they  are  voidable  only  during  the  lives  of  the  '^ 

and  if  not  so  avoided  during  their  lives,  they  are  deemed  nLM-^ 

to  all  intents  and  purposes.^  (a) 

115.  Affinity.  —  Hitherto  we  have  been  speaking  of  cases  C^^ 
relation  by  consanguinity,  between  which  and  cases  of  relatic^xa 
by  affinity  there  seems  to  be  a  clear  and  just  moral  differeno^' 
The  English  law  however  has  treated  both  classes  of  cases  au9 
falling  within  the  same  predicament  of  prohibition  by  the  LeTiti* 
cal  law.     Hence  it  has  been  there  held  that  a  marriage  between 
a  father-in-law  and  the  daughter  of  his  first  wife  by  a  former  m&r* 
riage  is  incestuous  and  unlawful;^  and,  indeed,  there  seems 
something  repugnant  to  social  feelings  in  such  marriages.    The 
prohibition  has  also  been  extended  in  England  to  the  marriages 
between  a  man  and  the  sister  of  his  former  deceased  wife,  but 
upon  what  ground  of  Scriptural  authority  it  has  been  thought 
very  difficult  to  affirm  .^  (6)     In    many,    and   indeed   in  moA 
of  the  American  states,  a  different  rule  prevails,  and  mairiagei 

1  1  Black.  Com.  434,  435.  By  a  recent  act  of  Parliament,  Act  of  5^1 
Will.  4,  c.  M  (1835),  all  future  incestuous  marriages  are  declared  to  be  nUalf 
void,  and  not  merely  voidable. 

3  Blackmore  v.  Brider,  1  Ilagg.  Cons.  303,  note;  2  Fhillim.  £oe.  850. 

*  Bum,  Eccles.  Law,  tit.  Marriage,  I. ;  1  Black.  Com.  434,  435,  Chri^ 
tian's  note  (2),  citing  Gibson's  Codex,  412;  Harris  v.  Hicks,  Salk.  518;  0 
V.  Good,  Vaughan,  302,  312;  Faremouth  v,  Watson,  1  Phillim.  £oc.  S5S; 
Chick  17.  Ramsdale,  1  Curteis,  34;  Com.  Dig.  Baron  and  Feme,  B  2,B4; 
2  Inst.  683;  Bac.  Abridg.  Marriage,  A.  Lord  Chief  Justice  Vaogfaan,  b^ 
livering  the  opinion  of  the  court  in  Harrison  v.  Burwell,  Vangfaao,  206;  t 
Vent.  9,  says  that  a  man  is  prohibited  by  the  statute  32  Hen.  8,  e.  tt^  ^ 
marry  his  wife's  sister.  But  within  the  meaning  of  Leviticus  (e.  18,  ▼.  14)* 
and  the  constant  practice  of  the  commonwealth  of  the  Jews,  a  man  was  pn* 
hibited  to  marry  his  wife's  sister  only  during  her  life;  after  he  might  Sothv 
text  is.  Vaughan,  241;  2  Vent.  17.  There  seems  a  discrepancy  betvMB 
what  is  here  said,  and  his  judgment  in  the  subsequent  case  of  Hill  fL  Goodf 
Vaughan,  302,  312,  320.  The  opinion  of  Lord  Chief  Justice  Vanghan,  in  birtk 
cases,  and  the  case  of  Butler  v,  GastriU,  Gilb.  £q.  156,  are  full  of  learning  ni 
instruction  on  the  subject  of  the  canonical  and  ecclesiastical  prohibitioMil 
marriage.  Dr.  John  H.  Livingston,  of  New  Jersey,  has  written  an  dabonAl 
dissertation  upon  the  subject  of  the  marriage  of  a  man  with  his  Bu>ter^iihlM 
(wife's  sister),  which  was  printed  at  New  Brunswick,  N.  J.,  in  1810.  liboUl 
the.  doctrine  that  such  marriages  are  scripturally  incestuous.  The  oppoAl 
doctrine  has  been  maintained  by  many  able  writers.     See  also  2  Kent  Coik 

(a)  See  Fenton  r.  Livingstone,  3  prohibiting  marriages  on  the  gioud 

Macq.  497.  of  consanguinity  or  affinity.    Reg.  w. 

(6.)  Illegitimacy  makes    no    diffe-  Brighton,  1  B.  &  S.  447 ;  Reg.  v.  St 

rence  in  the  application  of  the  rules  Giles-in-the-Fields,  11  Q.  B.  173. 
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.^  -  former  deceased  wife  are 

"^  'awful,  but  are  deemed   in 

-L'nse  lawful,  and    exceed- 

of  the  states  the  English 

iriit  of  Europe  most  of  the 

irine  that  such  marriages  are 

*w      '*t  ^  P^*»  ^^^^  *  marriage,  per- 

tbe  sister  of  his  former  deceased 

ije  held  invalid  in  Virginia,  or  in 

i  lies  originally  belonged  to  or  were 

tate.    But  as  to  persons  not  so  born 

r  the  most  dangerous  consequence 

jf  either  of  them  would  assume  the 

ges  a  nullity,  merely  because  their 

not,  in  a  local  celebration  of  marriage 

ilistinction  between  marriages  incestu- 

.  and  such  as  are  incestuous  by  the  posi- 

iuw  of  a  state,  has  been  fully  recognized 

lied  American  courts.    ^  If,'  say  the  court,** 

m^.         -  of  marriages  incestuous  by  the  law  of 

irent  and  child,  such  marriage  would  not 

\  validity  here.    But  marriages  not  natu- 

.'••hibited  by  the  law  of  one  state  and  not 

—  veiy  able  artideB  on  this  subject  in  the  London 

for  May,  1889,  vol.  21,  p.  371;  in  the  London  Legal 

^IM;  and  in  the  London  Monthly  Law  Magazine  for 

.irticles  are  designed  to  show  that  the  most  learned 

•ri  this  sabject^  and  to  establish  that  the  doctrine  is  ill 

•■  abolished.    Grotios  maintains  in  strong  terms  that 

for  the  prohibition.    '  Certe  canonibus  antiquissimis, 

■  ■■.  4|ui  dnas- sorores  alteram  post  alteram  duxisset  aut 

.1  aut  sororis  filiam,  tantum  a  clero  arcetur.'    Grotius, 

5,  8.  14,  n.  2. 

the  law  in  all  the  New  England  States  and  in  New  York. 

*i  Mass.  878,  379.    In  Virgrinia  the  English  rule  prevails. 

i*  rn-man,  2  Leigh,  717;  2  Kent  Com.  85,  note  (n.)    Dr. 

I  >ir  William  Jones  both  contend  that  the  Levitical  degrees 

•  •{  God  bind  Christians  to  their  observation.    See  London 

vine,  vol.  21,  p.  373,  374.     In  Pnissia,  Saxony,  Hanover, 

<irir.  Hamburg,  Denmark,  and  in  most  other  of  the  Protes- 

>r<i|te,  the  mle  prevails  that  a  man  may  lawfully  marry  the 

.'-r  wife.    Id.  p.  376.    It  is  otherwise  in  Scotland.    Ersk.  Inst. 
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of  another,  if  celebrated  where  they  are  not  prohibited,  would  be 
holdeo  valid  in  a  state  where  they  are  not  allowed.     As  in  thk 
state,  a  marriage  between  a  man  and  his  deceased  wife's  sister  is 
lawful ;  but  it  is  not  so  in  some  states.     Such  a  marriage  cele- 
brated here  would  be  held  valid  in  any  other  state,  and  the  par- 
ties  entitled  to  the  benefits  of  the  matrimonial  contract'^ (a) 
Indeed,  in  the  diversity  of  religious  opinions  in  Christian  coon- 
tries,  a  large  space  must  be  allowed  for  interpretation,  as  to  re- 
ligious duties,  rights,  and  solemnities.^    In  the  Catholic  countries 
of  continental  Europe  there  are  many  prohibitions  of  marriage 
which  are  connected  with  religious  canons  and  establishments; 
and  in  most  countries  there  are  some  positive  or  customary  pro- 
hibitions which  involve  peculiarities  of  religious  opinion  or  of 
conscientious  doubt.     It  would  be  most  inconvenient  to  hold  aD 
marriages  celebrated  elsewhere  void,  which  are  not  in  scrupulous 
accordance  with  the  local  institutions  of  a  particular  country. 

116  a.  In  the  cases  of  incest  hitherto  discussed,  it  has  been 
supposed  that  the  parties  marrying  were  either  natives  of,  or  w- 
tually  and  bona  fide  domiciled  in,  the  country  where  the  marriage 
was  celebrated.  But  suppose  the  case  of  a  mamage  incestuous  by 
the  law  of  the  country  where  the  parties  are  bom  or  are  bom 
fide  domiciled,  and,  without  changing  their  domicil,  for  the  pa^ 
pose  of  evading  that  law,  they  go  to  a  foreign  country  where  a 
different  rule  prevails,  and  the  marriage,  which  would  not  be  in- 
cestuous by  its  laws,  is  there  celebrated,  and  the  parties  afie^ 
wards  return  to  their  own  country.  Ought  such  a  marriage  to 
be  held  valid  in  such  country?  Huberus  has  put  the  very  caae, 
and  held  that  it  ought  not  there  to  be  held  valid.  ^  If,'  says  btti 
*■  a  Brabanter,  who  should  marry  within  the  prohibited  degreei 
under  a  dispensation  from  the  pope,  should  remove  here  (into 
Holland),  the  marriage  would  be  considered  valid.      Yet  if »   \ 

•  I 

1  Greenwood  v.  Curtis,  6  Mass.  378,  379 ;  Medway  o.  Needham,  16  Ita 
157,  161;  Sutton  v.  Warren,  10  Met.  (Mass.)  451.  But  see  Habems,  lib.  li 
tit.  3,  s.  8;  Wightman  v,  Wightman,  4  Johns.  Ch.  (N.  Y.)  343. 

*  See  on  this  point,  2  Kent  Com.  85;  Harrison  v.  Burwell,  Yaugfa.  205; 
2  Vent.  9;  Co.  Litt.  149;  Grotius,  lib.  2,  c.  5,  8.  12,  13,  14;  Ruthcrf.  Imt 
b.  1,  c.  15,  s.  10;  Wightman  v,  Wightman,  4  Johns.  Cb.  (N.  Y.)  343. 

(a)  See  the  remarks  of  Lords  Camp-  (Va.)  858,  867;  State  o.  Kennedy,  79 

bell  and  Cran worth  upon  these  cases  N.  C.  251;   Commonwealth  «.  LaMi 

in  Brook  v.  Brook,  9  H.  L.  C.  218,  113  Mass.  458.    See  also  note,  8. 134 d 

229;   also   Kinney's    Case,  30    Grat.  post. 
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Fshould  many  the  daughter  of  his  brother  in  Brabant, 

(brate  the  Duptiak  there,  returning  here,  he  would  not 

iwledged  as  a  married  man,  because  in  this  way  our  laws 

evaded  by  the  worst   examples/      *  Brabantua  uxore 

j^tione  Poutificis,  in  gradu  prohibito,  si  hue  migret 

ir.     Attamen,  si  Fiisius  cum  fratris  iilia  se  conferat  iu 

%m^  ibique  nuptius  eelebret,  hue  reversus  non  vitletur 

;  quia  sic  jus  nostrum  pessimis  exeraplis  eluderetur."  ^ 

iher  Prohibitions.  —  In  respect  to  the  second  exception, 

prohibitions  depending  upon  positive  law  of  a  particuhir 

lliey  of  course  can  apply  strictly  only  to  the  subjects  of 

>try.    An  illustration  of  this  nature  may  be  found  in  the 

Je  of  France,  which  annuls  marriages  by  Frenchmen  in 

[lun tries  who  are  under  an  incapacity  by  the  laws  of 

law  of  a  similar  nature  may  be  foiilid  in  the  act  of 

IJI5.  lit  respecting  the  royal  family,  by  which  they  are 

from  contracting  marriage  unless  under  special  circum- 

[>inted  out  in  the  act ;  *  and  the  provisions  of  that  act  have 

lly  applied  to  the  case  of  a  foreign  marriage  contracted 

'  ibe  royal  princes.     The  doctrine  of  the  English  courts, 

Itided  to,^  in  regard  to  the  indissolubility  of  Engli2»h 

pM,  lib.  1»  tit.  3,  a*  8;    port.  8.  123;    1   Burge,  Col.  &  For.  Law, 
1 1*  1»  |>.  147;  IcL  8.  3,  p,  18S-29L     Mr-  Burge  maintains  this  to  be 
loeiriiit,  Mid  s»ay8:    *  The  law  which  prohibits  persons   related  to 
ill  a  certain  deg^ree  from  intermarrying,  and  declares  their  inter- 
im Im  tiitU,  imposes  on  them  a  personal  incapacity  quoad  that  act; 
betfMcity  must  continue   to   affect   them   so  long  aa  Uiey  retain 
ieH  la  tlie  country  in  which  that  law  prevails.     The  resort  to  atiother 
MM  Ihera  wat  no  such  prohibitory  law  for  the  mere  purpose  of  cvad- 
rof  llMirown  country,  and  with  the  intention  of  returning  thither 
nttffilg^  bad  taken  place,  cannot  be  considered  a  change  of  their 
blcU  or  the  aoquisition  of  a  domicil  in  the  country  to  whicli  they 
mL     Th«j  fouat  therefore   be  regarded  as  still  subject  to  the  per- 
meklf  ftmpQMd  by  the  law  of  their  real  domicile     See  poat,  s.  123, 
m  ifo  oerbua  piirta  of  the  opinion  of  Sir  George  Hay.  in  Harford  r. 
i^nr*  Coo«.  431,  i32,  435,  from  which  it  may  fairly  be  d<*duced  as 
llwl  the  law  of  the  place  of  marriage  was  the  rule  only  when  the 
1  domieil^  there;  and  that  if  they  went  from  their  own  country 
lidiffBle  the  marriage  in  a  foreif^i  country,  and  immediately  to  re- 
llifl  law  of  8uch  country  would  not  govern,  but  the  taw  of  .the 
Ibeir  domicile     Po8t,  8.  124 1  note. 

Com.  m;  Code  Civil  of  Franca,  art  170;  Merlin,  Bdpen*  Loi, 


22$, 


^  Ante,  B.  68* 
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marriages  celebrated  in  England,  notwithstanding  a  subsequent 
divorce  in  a  foreign  country,  affords  a  still  more  striking  iUustn- 
tiou,  as,  in  its  practical  effects,  it  may  render  the  issue  of  a 
second  marriage  illegitimate,  so  that  a  son,  the  issue  of  the  second 
marriage  in  Scotland,  may  be  legitimate  there  and  illegitimate  in 
England ;  he  may  be  a  lawful  Scotch  peer,  and  yet  lose  the 
English  estates  which  support  his  peerage.^ 

118.  Other  Ca%e%,  —  In  respect  to  the  third  exception,  that  of 
marriages  contracted  and  celebrated  in  foreign  countries  by  sub- 
jects under  peculiar  circumstances,'  it  has  been  deemed  to  arise  in 
cases  of  a  sort  of  moral  necessity,  and  it  has  been  held  to  apfdy  to 
persons  residing  in  foreign  factories,  in  conquered  places,  and  in 
desert  or  barbarous  countries,  or  in  countries  of  an  opposite  reli* 
gion,  who  are  therefore  permitted  from  necessity  to  contract  mar* 
riage  there  according  to  the  laws  of  their  own  country.  In  shorty 
wherever  there  is  a  local  necessity  from  the  absence  of  laws,  or 
from  the  presence  of  prohibitions  or  obstructions  in  a  foreign 
country,  not  binding  upon  other  countries,  or  from  peculiarities 
of  religious  opinion  and  conscientious  scruples,  or  from  circum* 
stances  of  exemption  from  the  local  jurisdiction,  marriages  will 
be  allowed  to  be  valid  according  to  the  law  of  the  native  or  of 
fixed  actual  domicile.^  (a) 

119.  The  doctrine  upon  which  this  exception  from  necessity 
is  founded  will  be  best  explained  by  a  quotation  from  the  opt* 
nion  of  Lord  Stowell  in  a  case  already  referred  to,  in  which  tb* 
question  of  the  validity  of  a  marriage  celebrated  at  the  Cape  oC 
Good  Hope  between  English  subjects,  by  a  chaplain  of  tho 
British  forces  then  occupying  that  settlement  under  a  capitolfti-* 
tion  recently  made,  came  before  him  for  decision.*    After  cit 


1  See  Conway  v.  Beazley,  3  Ha^i;.  Ecc.  639 ;  Rex  o.  LoUey ,  Rofls.  h  By.  St7; 
Tovey  v.  Lindsay,  1  Dow,  117;  McCarthy  v.  Decaix,  cited  8  Hagg.  Eoe.  MK 
note;  2  Russ.  &M.  620. 

>  Ante,  8.  113  a. 

*  See  Rudingv.  Smith,  2  Hagg.  Cons.  371,  884-386;  ante,  a.  70;  LaatiMr 
t;.  Teesdale,  8  Taunt.  830;  2  Marsh.  243;  Rex  r.  Brampton,  10  Eart,S81 
See  also  Harford  v.  Morris,  2  Ha^g.  Cons.  432,  where  Sir  George  HiJ,  li 
delivering  judgment,  spoke  of  this  exception  of  foreign  English  iMioriit 
Ante,  s.  79,  and  Id.  p.  79,  note  1. 

*  Ante,  s.  79, 

(a)  See  Hynes  r.  McDerroott,  82    the  acts  oonstitatiiig  the  nuuTUfS  MW 
N.  Y.  41,  in  which  there  was  no  evi-    done, 
deoce  of  the  law  of  the  country  where 
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the  riile  that  the  law  and  legislative  government  of  every  domi- 
fiion  equally  affectt?d  all  persons  and  all  property  withia  the  limits 
thereof,  and  remarking  that  to  such  a  proposition  expressed  in 
irerj  general  term^  only  general  truth  can  be  ascribed  (for  it  is 
undoubtedly  subject  to  exceptions),  he  proceeded  to  say  that 
even  the  native  and  resident  inhabitants  are  not  all  brought 
strictly  within  the  pale  of  the  general  law.  And  m  illustration  of 
lliia  remark  he  referred  to  the  fact  that  even  in  Engliind  there 
i»  a  numerous  and  respectable  body  (referring  to  the  Jews)  dis- 
tingmshed  by  great  singularity  of  usages,  who,  though  native 
iubjecte  under  the  protection  of  the  general  law,  are  in  many  re- 
tpect^  governed  by  institutions  of  their  own,  and  particularly  iu 
their  marriages.  For  it  being  the  practice  of  mankind  to  conse* 
crate  their  marri^es  by  religious  ceremonies,  the  differences  of 
wligion  in  all  countries  that  admit  residenta  professing  religions 
easeatially  different,  unavoidably  introduce  exceptions  in  that 
loatter  to  the  universality  of  the  rule  which  makes  mere  domicil 
the  constituent  of  an  unlimited  subjection  to  the  ordinary  Jaw 
of  the  country.  He  then  added  :  *  What  is  the  law  of  marriage 
iniJl  foreign  establishments  settled  in  countries  professing  a  reli- 
poo  essentially  different  ?  in  the  English  factories  at  Lisbon, 
Leghorn,  Oporto,  Cadiz,  and  in  the  factories  in  the  East,  SmjTua, 
Aleppo,  and  others?  in  all  of  which  (some  of  these  establish- 
Wente  existing  by  authority  under  treaties,  and  others  under  in- 
dulgence and  toleration)  marriages  are  regulated  by  the  law  of 
fl>e  original  country  to  w^hich  they  are  still  considered  to  belong. 
Aa  English  resident  at  St.  Petersburg  does  not  look  to  the  ritual 
of  the  Greek  Church,  but  to  the  rubric  of  the  Church  of  Eng- 
J^ud*  when  he  contracts  a  marriage  with  an  English  woman. 
Nobody  can  suppose  that,  whilst  the  Mogul  empire  existed,  an 
Eaglij^hman  was  bound  to  consult  the  Koran  for  the  celebra- 
ftoQ  of  his  marriage.  Even  where  no  foreign  connection  can  be 
«»cribed,  a  respect  is  shown  to  the  opinions  and  practice  of  a  dis- 
tinct people*  The  validity  of  a  Greek  marriage  in  the  extensive 
dominions  of  Turkey  is  left  to  depend,  I  presume,  upon  their 
own  canotiSf  without  any  reference  to  Mahometan  ceremonies. 
Tliere  is  a  jns  gentium  upon  this  matter,  a  comity  which  treats 
Iritii  tenderness,  or  at  least  with  toleration,  the  opinion  and 
of  a  distinct  people  in  this  transaction  of  marriage.  It 
ij  be  difficult  to  say,  a  priori,  how  far  the  general  law  should 
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circumscribe  its  own  authority  in  this  matter.  But  practice  bm^ 
established  the  principle  in  several  instances,  .and  where  tb^ 
practice  is  admitted  it  is  entitled  to  acceptance  and  respect  I^'^ 
has  sanctioned  the  marriages  of  foreign  subjects  in  the  houses  c^^ 
the  ambassadors  of  the  foreign  country  to  which  they  belong  «^ 
I  am  not  aware  of  any  judicial  regulation  upon  this  point  Bv^'t^ 
the  reputation  which  the  validity  of  such  marriages  has  acquire^ 
makes  such  a  recognition  by  no  means  improbable  if  such  a  que0^ 
tion  was  brought  to  judgment.'  '  And  again  :  *  It  is  true  indee"^ 
that  English  decisions  have  established  this  rule,  that  a  fureigss 
marriage,  valid  according  to  the  law  of  the  place  where  cde^*- 
brated,  is  good  everywhere  else.  But  they  have  not,  e  converao* 
established  that  marriages  of  British  subjects,  not  good  accordb^ 
to  the  law  of  the  place  where  celebrated,  are  universally  an^ 
under  all  possible  circumstances  to  be  regarded  as  invalid  ix^ 
England.  It  is  therefore  certainly  to  be  advised  that  the  safes^^ 
course  is  always  to  be  married  according  to  the  law  of  the  couxb' 
try,  for  then  no  question  can  be  stirred.  But  if  .this  cannot  b« 
done  on  account  of  legal  or  religious  difficulties,  the  law  of  thi^ 
country  does  not  say  that  its  subjects  shall  not  marry  abroad.^  * 
And  he  accordingly  held  the  maiTiage  valid,  on  the  distinot 
British  character  of  the  parties,  on  their  independence  of  tb^ 
Dutch  law  in  their  own  British  transactions,  on  the  insuperable 
obstacles  of  obtaining  any  marriage  conformable  to  the  Dutcli 
law,  on  the  countenance  given  by  British  authority  and  BritiBb 
administration  to  this  transaction,  and  upon  the  whole  country 
being  under  British  dominion.* 

120.  In  regard  to  marriages  by  British  subjects  in  their  owb 
foreign  settlements,  the  general  rule  is,  that  marriages  good  by 
the  laws  of  England  will  be  valid  there ;  for  they  carry  thoe« 
laws  with  them  into  such  settlements,  and  are  not  to  be  governed 
by  the  laws  or  customs  of  the  natives.  Thus  it  has  been  held  tb»^ 
a  marriage  between  British  subjects  at  Madras  is  good,  if  coi>- 
formable  to  the  British  laws,  and  not  to  the  laws  of  the  natives 
of  India.^ 

121.  The  ground  however  upon  which  the  general  mlo    ^ 

*  See  Pertreis  v.  Tondear,  1  Hagg.  Cons.  136. 

2  Ruding  9.  Smith,  2  Hagg.  Cons.  385,  386.  •  Hud. 

*  Id.  p.  371 ;  ante,  e.  79. 

^  Lautour  v.  Teesdale,  8  Taunt.  830;  2  Marsh.  243. 
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larriages^  accordiDg  to  the  lex  loci  contractus,  is 

isily  vindicated.     It  cannot  be  better  exprejased 

lage  of  Sir  Edward  Simpson,  already  cited.^    All 

allow  maniage  contracts.     They  are  juria  gen- 

nbjects  of  all  nations  are  equally  concerned  in 

tnischief  and  confusion  must  necessarily  arise  to 

1  nations  with  respect  to  legitimacy,  successions, 

if  the  respective  laws  of  different  countries  were 

^ed  as  to  marriages  contracted  by  the  subjects  of 

broad  ;  and  therefore  all  nations  have  consented, 

to  consent,  for  the  common  benefit  and  advan- 

aaniages  shall  be  good  or  not  according  to  the 

itry  where  they  are  celebrated.     By  observing 

103%  inconveniences  can  arise.     By  disregarding 

5ffi  must  ensue.^     Suppose,  for  instance,  a  mar- 

n  France  according  to  the  law  of  that  country, 

void  in  England,   what  would    be    the  conse- 

party  might  marry  anew  in  the  other  country. 

ihe  issue  would  be  deemed  legitimate,  in  the 

The  French  wife  would  in  France  be  held 

[  entitled  as  such  to  all  the  rights  of  property 

hat   relation.      In  England    the  Encrhsh  wife 

cne  exclusive  rights  and  character*     What  then 

usion  in  regard  to  the  pergonal  property  of  the 

n  nature  transitory,  passing  alternately  from 

I  other!     Suppose  there  should  be  issue  of 
then  all  the  parties  should  become  domiciled 
e,  what  confusion  of  rights,  what  embarrass- 
ad  conjugal  relations  must  necessarily  be 


unc 


twts.  —  Foreign  jurists  in  general  as  strenoously 
d  rule,  as  the  tribunals  sitting  to  administer 
■id  undoubtedly  from  a  common  sense  of  the 
■Hces  which  would  flow  from  a  diiferent  doc- 
ft  is  much  discussed  by  Sanchez  to  the  follow- 
the  maxim  or  general  rule,  '  ut  non  teneantur 


bire,  2  Hiigg.  Cons,  417,  418,  and  ante,  8.  7t>»  80,80  a. 
bire,  2  Hagg.  Cona.  417,  418;  ante,  s.  80  a. 
Law,  pt.  1,  c.  5,  B,  3,  p.  184-188. 
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peregrini  legibus  et  consuetudinibus  loci  per  quern  transean*--^^ 
this  rule  has  exceptions :   (1)   ^  Quoad  contractuum  solemni^^ 
tern;  nam  quicunque  forenses,   et  peregrini  tenentur  serv^^^- 
solemnitates  in  contractu  requisitas  legibus  et  consuet udinih^r-^  ^ 
oppidi  in  quo   contrahunt.     Ratione   enim  contractus  quiliib^^ 
forum  sortitur  in  loco  contractus,  hinc  est  contractum  absolute 
initum,  censeri  celebratum  juxta  consuetudines  et  statuta  hei'w 
in  quo  initur.     Quod  ita  provenit,  quia  contractus  sequitur  coca— 
suetudines  et  statuta  loci  in  quo  celebratur/  ^    And  a  case  i^ 
put  as  to  inhabitants  of  a  place  where  the  decree  of  the  CooncEl 
of  Trent  for  avoiding  clandestine  marriages  is  not  receifed-'- 
Suppose  they  go  from  England  to  places  per  modum  transitos^ 
ubi  obligat  decretum,  and  marry  there  according  to  the  laws  o* 
their  own  domicil.     Some  think  that  such  marriage  is  good  i^^*- 
the  case  of  strangers,  as  agreeable  to  their  own  laws,  to  the  la^^' 
of  their  country  in  which  they  are  domiciled,  though  not  to  th^ 
law  of  the  place  where  they  are  married.     But  Sanchez  hdd^ 
that  a  marriage  is  void  where  it  wants  the  solemnities  prescribei^3* 
by  the  local  law.    '  What,'  says  he,  'the  law  of  the  place  require^ 
where  the  contract  is  made,  and  what  are  to  be  followed  in  ooe»-^ 
tracts,  are  to  be  decided   solely  by  the   laws  of  the  place  »-^*^ 
which  the  contract  is  celebrated : '  *  Qu»  petunt  leges  loci,  ufc^*- 
contractus  initur,  et  quoad   solemnitatem   adhibendam  in  co»-^ 
tmctibus,  solsB  leges  loci  in  quo  contractus  celebratur  inspii^"*^ 
untur.*     Locus  autem,  ubi  hoc  matrimonium  initur,  non  peti»* 
earn   parochi  et  testium   solemnitatem  ad  matrimonii  valorec*^ 
cum  ibi  decretum  Tridentini  non  obliget.*    Ea  solemnitas  adta-^' 
benda  est  quam  petunt  leges  loci,  ubi  contractus  initur ;  en.'*'* 
ergo  locus,  ubi  celebratur  matrimonium,  ab  his  peregrinis  e^-^^ 
gat  solemnitatem   Tridentini  in  eo  vigentis;  aliter  contiacti*-^'^ 
nullum  erit.'* 

122  a.  John  Voet  seems  to  affirm  the  same  doctrine  to  '^^ 
generally,  but  not  universally,  true,  and  liable  to  exceptions.  ^^^ 
puts  the  case  of  the  marriage  of  an  inhabitant  of  Holland  wiifc*  * 
female  of  Flanders  or  Brabant,  in  Flanders  or  Brabant,  acco:^^^' 

1  Post,  8.  260.  ^       ^ 

*  I  cite  this  whole  passage  from  the  case  of  Scrimshire  r.  Scrimshii  ^**  ■ 
Hagg.  Cons.  412,  413.  See  also  1  Burge,  Col.  &  For.  Law,  pt  1,  c.  6,^=^^- 
p.  18.5,  186;  Sanchez  De  Matrim.  lib.  3,  dispat.  18,  s.  10,  n.  26,  28. 

•  Cited  in  Burge,  ubi  supra,  p.  185,  186.  *  Cited  ibid. 


IfAltl^Tfftf, 


\  of  the  latter^  but  not  according  to  the  laws  of 

ska  if  it  would  be  yalid  in  Holland.     To  which 

;  prima  facie  it  should  seem  that  such  marriages 

d  to  be  held  valid,  ^  because/  says  he^ '  it  is  8uffi- 

Ls  to  follow  the  solemnities  of  the  place  ih  which 

celebrated,   although   the   solemniLies  ai-e   not 

are  prescribed  in  the  place  of  the  domicil  of  the 

B  situation  of  the  property  in  executing  the  act.* 

specie  videri  posset,  nuptias  tales  etiam  in  ipsa 

habendas  esse.     Eo  quod  sulficit  in  contrahendo 

ia  loci  illius,  in  quo  contractus  celebratur,  etsi 

ipbservata  solemnia  quae  in  loco  domicilii  contra- 

Int^,  actui  gereiido  prescripta  sunt/  ^     He  adds 

been  different  opinions  given  in  Holland  on  this 

expresses  his  own  opinion  to  be  that  such  mar- 

,ed  out  of  Holland,  ought  to  be  pronounced  in- 

i,  upon  the  very  terms  of  the  edict  of  Holland, 

gea  by  Hollanders,  without  proper  notifications 

i  in  the  place  of  their  domicil,  are  declared  to 

B  general  rule,  that  it  is  sufficient  in  negotiations 

follow  the  solemnities  required  by  the  hiw  of  the 

business  is  transacted^  does  not  apply  in  such  a 

lie  has  its  proper  place  ordy  where  the  business 

;ed  in  fraud  of  the  law,  or  where  no  statute  has 

3d  that  the  act  shall  be  void  when  done  by  a 

f  to  the  foreign  solemnities.     'Sed,  eo  non  ob- 

^  ut  matrimonia,  eo  modo  extra  Hollandiam  ab 

ita,  infirma  per  judicem  Hollandicum    pronun- 

pter  edicti  verba,  quibus  imptia),  per  Hollandum 

■bus  publicis  in  domicilii  loco  interpositis  con- 

e  jussa)  sunt     Nihil  in  coutrarlum  faciente  illo 

officiat  in  negotiis  contrahendis  adhiberi  solem- 

plus  geritur :  cum  ista  regula  locum  inveniat  si 

tatuti  quis  alio  se  eontulerit  ad  actum  celebran* 

nomiriiitim  inntum  declaraverit  actum^  a  suo 

i  solemnitate  gestum/  ^ 

It  holds  an  opinion  decidedly  in  favor  of  the 

23,  2,  4,  torn.  2,  p.  20;  cited  alsa  in  Scrimahire  v. 
om,  415.    See  also  Voet,  ad  Faud.  23,  2»  8o,  p.  55. 
3,  2,  4,  p.  20. 
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general  rule.  ^  Quid  si  de  contractibus  proprie  dictis,  et  quidem 
eorum  solemnibus  contentio ;  Quis  locus  spectabitur  ;  an  domi- 
cilii contrahentis,  an  loci,  ubi  quis  contrahit?  Respondeo  aflSr^ 
manter.  Posterius.  Quia,  censetur  quis  semet  contrahendo, 
legibus  *istius  loci,  ubi  contrahit,  etiam  ratioue  solemnium  sub- 
jicere  voluisse.'  ^  Huberus  admits  that  a  marriage,  valid  by  the 
law  of  the  place  where  it  is  celebrated,  is  binding  everywhere, 
under  the  exception,  which  he  generally  applies,  that  it  is  not 
prejudicial  to  others,  or  that  it  is  not  incestuous.  ^  Matrimonium 
pertinet  etiam  ad  has  regulas.  Si  licitum  est  eo  loco,  ubi  con- 
tractum  et  celebratum  est,  ubique  validum  erit,  effecturaque 
habebit,  sub  eadem  exceptione  prejudicii  aliis  non  creandi ;  cui 
licet  addere,  si  exempli  nimis  sit  abominandi ;  ut  si  incestum  juris 
gentium  in  secundo  gradu  contigerit  alicubi  esse  permissum.'^ 
Bouhier  adopts  the  general  rule,  hesitating  as  to  the  nature  and 
extent  of  the  exceptions.^  Hertius  lays  down  the  following 
axiom :  If  the  law  prescribes  a  form  for  the  act,  the  place  of  the 
act,  and  not  of  the  domicil  of  the  parties,  or  of  the  situation  of 
the  property,  is  to  be  considered.  *Si  lex  actui  formam  dat, 
inspiciendus  est  locus  actus,  non  domicilii,  non  rei  sitae.'  *  And 
he  puts  the  following  as  an  example.  A  marriage  contracted 
according  to  the  solemnities  of  any  place  where  the  married 
couple  are  commorant,  cannot  be  rescinded  upon  the  pretext 
that,  in  the  domicil  or  country  of  the  husband,  other  solemnities 
are  required.  ^  Matrimonium  juxta  solennitates  loci  alicujus,  ubi 
sponsus  et  sponsa  commorabantur,  contractum  non  potest  prsetextu 
illo  rescindi,  quod  in  domicilio  aut  patria  maiiti  alise  solennitates 
observentur.'  *  He  afterwards  puts  exceptions  to  this  general 
axiom ;  one  of  which  is,  that  a  contract  between  foreigners,  both 
belonging  to  a  foreign  country,  is  to  be  governed  by  the  law  of 
their  own  country,  and  not  by  that  of  the  lex  loci  contractus.* 
In  this  exception  he  has  to  encounter  many  distinguished  adver- 

1  Voet,  de  Statut.  8.  9,  c.  2,  n.  9,  p.  267,  ed.  1715;  Id.  828,  ed.  1661; 
post,  8.  261. 

'  llubenis,  lib.  1,  tit.  8,  s.  8;  ante,  s.  85. 

«  Bouhier,  Cout.  de  Bourg.  c.  27,  8.  69-66. 

«  Post,  8.  242,  260;  Hertii  Opera,  torn.  1,  de  CoUis.  L^.  ■.  4,  art.  10, 
p.  126,  ed.  1737;  Id.  p.  179,  ed.  1716. 

•  1  Hertii  Opera,  de  Collis.  Leg.  s.  4,  art.  10,  ed.  1887,  p.  126;  Id.  p.  179, 
ed.  1716.  Id.  art.  10,  p.  128,  ed.  1737;  Id.  p.  182,  ed.  1716. 

•  Id.  p.  128,  8.  10,  ed.  1737;  Non  Valet  (6). 
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^oeh  jnrists  seem  generally  to  support  the  doc- 
Ige  is  to  be  held  valid  or  oot,  according  to  the 
e  of  celebration,  except  in  cases  positively  pro- 
own  laws  to  their  own  subjects,  or  where  it  ia  in 
W&.*  And  Merlin  says  that  it  is  a  contract  so 
^tural  and  moral  law  that,  when  celebrated  by 
;  where  there  are  no  established  laws,  it  will  be 
)d  in  other  countries.^ 

n  has  been  much  discussed,  bow  far  a  marriage 

ted  iu  a  foreign  country  between  persons  belong- 

^tintiy,  who  have  gone  thither  from  their  own 

>nrpo6e,  is  to  be  deemed  valid,  if  it  is  not  cele- 

to  the  law  of  their  own  country,     Huberus,  as 

8  put  the  very  question,  and  has  applied  it  as 

unority  as  of  incest ;  and  he  does  not  hesitate 

i  marriages  invalid,  because  they  are  an  invasion 

law  of  the  country  to  which  the  parties  belong, 

f  are  domiciled.^     Bouhier  hns  advocated  the 

d  it  is  also  maintained  by  Paul  Voet.    He  states 

to  the  general  rule,  that  the  law  of  the  place  of 

t  to  govern.      *Niai  quis,  quo  in  loco  domicilii 

kliquam  vel  sumptuosam  solerauitatem ;  adeoque 

w  nulla  necessitate  cogente  alio  pro6ciscatur, 

Bomicilium,  gesto  alibi    negotio,  revertatur/  ^ 

Bve  seen,  holds  the  same   opinion.^     Pothier 

in  the  strongest  terras.    He  says  that  the  condi- 

f  prescribed  by  the  French  laws  for  the  validity 

French  subjects,  are  obligatory*  even  when 

I  celebrated  between  thera  in  a  foreign  coun- 

ears  that  they  have  gone  thither  in  fraud  of 

I  the  marriage,  under  such  circumstances,  will 

»  Post,  s,  123. 
B,  s.  1,  p.  M$,     See  aXm  2  Boullenois,  obs.  iOt 
p.  177,  c.  1 ;  Pftrdeflsa»»  vol,  5,  pt.  G,  tit.  7,  c.  2,  art. 
litd  du  Muriage,  n.  203;  Journal  des  Audiences,  torn, 
shire  p.  Scrimahire,  2  llagg.  Cons.  41 3»  414. 

3,  s.  9.     See  ante,  a*  85,  116  a^  where  the  passages 


ourg.  c*  28,  a.  60-62,  p,  557;  ante,  »,  84, 
[m,  9,  0.  2,  p.  208,  ed.  1715;  Id.  p.  323,  324,  ed,  1661. 
e,  Col.  &  For.  Law,  pt.  1,  c.  5,  b,  3,  p.  190. 
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be  a  nullity.^  This  doctrine  turns  upon  the  general  principle  that 
an  act  done  designedly  in  fraud  or  evasion  of  the  law,  by  a  mere 
change  of  locality,  is  utterly  void. 

123  a.  English  and  American  Rule. —  In  opposition  to  this  doc- 
trine it  has  however  been  settled  after  some  struggle,  both  in 
England  and  America,  that  such  a  marriage  is  good.  The  ques- 
tion in  England  was  first  solemnly  decided  by  the  High  Court  of 
Delegates  in  17G8;^  and  having  been  subsequently  recognized, 
notwithstanding  the  doubts  of  Lord  Mansfield,  it  may  now  be 
deemed  settled  there  beyond  controversy.^  Lord  Mansfield,  on 
the  occasion  alluded  to,  arguendo,  said :  *'  It  has  been  laid  down 
at  the  bar,  that  a  marriage  in  a  foreign  country  must  be  governed 
by  the  law  of  the  country  where  the  maniage  was  had,  which  in 
general  is  true.  But  the  marriages  in  Scotland  of  persons  going 
from  hence  for  that  purpose  were  instanced  by  way  of  example. 
They  may  come  under  a  very  different  consideration,  according 
to  the  opinion  of  Huberus  and  other  writers.'^  This  is  mani- 
festly no  more  than  the  expression  of  a  doubt  upon  a  point  not 
directly  before  the  court. 

123  b.  In  Massachusetts,  upon  full  discussion,  the  doctrine  has 
been  firmly  established.^  It  was  admitted  on  that  occasion  by 
the  court  that  the  doctrine  is  repugnant  to  the  general  principles 
of  law  relating  to  contracts  ;  for  a  fraudulent  evasion  of  or  fraud 
upon  the  laws  of  the  country  where  the  parties  have  their  domicil 

1  Pothier,  Traitd  du  Mariage,  n.  263. 

*  Compton  r.  Bearcroft,  cited  in  Bull.  N.  P.  114,  and  in  Harford  r.  Mor- 
ris, 2  Hagg.  Cons.  420, 430,  443,  444.  It  has  been  said  that  this  decision  may 
be  explained  upon  the  ground  that  the  English  marriage  act,  under  wbidi 
that  question  arose,  contained  an  express  exception  of  marriages  in  Scotland; 
and  that  the  marriage  of  the  parties  in  that  case,  iftho  were  English,  and  had 
gone  from  England  for  the  express  purpose  of  celebrating  the  marriage  in 
Scotland,  was  therefore  good,  as  it  was  according  to  the  law  of  SootUod. 
Admitting  this  to  be  the  true  construction  of  the  English  marriage  act,  yet 
the  question  directly  raised  by  the  libel  was,  whether  a  marriage  in  a  foreign 
country  by  British  subjects  domiciled  in  England,  and  not  changing  their 
domicil,  who  had  gone  there  expressly  to  avoid  and  evade  the  lawa  of  Eng- 
land, was  good  or  not;  and  there  is  strong  reason  to  believe  that  this  point 
was  deemed  a  material  ingredient  in  the  ultimate  judgment  of  the  eaae.  Set 
the  case  of  Compton  r.  Bearcroft,  as  commented  on  in  2  Hagg.  Cons.  449, 444^ 
and  the  reporter's  note  in  p.  444. 

«  See  Harford  r.  Morns,  2  Hagg.  Cons  423;  Robinson  r.  Bland,  3  Burr, 
1077-1080;  Fergusson  on  Marr.  &  Divorce,  6:i-65. 

<  Robinson  v.  Bland,  2  Burr.  1079, 1080;  Huber.  lib.  1,  tit.  8,  a.  8. 

•  Medway  p.  Needham,  16  Mass.  157, 161;  Putnam  v.  Putnam,  8  Fkk.  481. 
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^  ID  the  contract  of  marriage,  be  protected  under 
nciple*^  But  the  exception  in  favor  of  marriages 
ipon  principles  of  public  policy,  with  a  view  to 
istrous  consequences  to  the  issue  of  such  a  mar- 
luld  result  from  the  loose  state  in  which  persons 
Ud  live-*  The  doctrine  has  been  carried  even 
>  admit  the  legitimacy  of  the  issue  of  a  person 
divorced  a  vinculo  for  adultery,  and  had  been 
local  law  incompetent  to  maiTy  again,  but  who 

tiighboring  state,  and  there  contracted  a  new 
issue  by  that  marriage.^  The  like  rule  has 
''avor  of  the  widow  by  such  second  maniage,  so  as 
iower  in  the  real  estate  of  her  deceased  husband, 
ihusetts.* 

Iish  doctrine  in  relation  to  Scotch  marriages  by 
I  in  England  and  going  to  Scotland  to  marry, 
iolation  of  the  real  object  and  intent,  even  if  not 
the  EnglL^h  marriage  act,  seems  to  have  pro- 
ion  the  ground  of  public  policy.*     It  is  the  least 


^|mi  the  following  case:  Thus,  parties  intending  to 
■giiint  cannot  give  validity  to  a  contract  in  which  more 
Rst  of  their  country  is  secured,  by  passing  into  another 
may  be  no  restriction  of  interest,  or  where  it  is  estalilislied 
there  executing  a  oooiract  before  agreed  on.  Meilway  v, 
SO. 

iham,  10  Mass.  160,  161. 

t  ».   Lexington,  1    Pick.  fMass.)  506;  2  Kent  Com,  92, 
1188011  on  Marr.  &  Divorce,  note  R,  p.  469 ;  ante,  s.  89* 
UD>  8  Pick.  4:33. 

bl  deem  it  to  be  in  fraud  of  the  English  laws,  because 
|pet  d<:*e^  not  in  fact  prohibit  such  Scotti^sh  niarriaji^es. 
i  and  if  it  did  prohibit,  the  question  of  the  conflict  of  Iaw« 
riages  would  never  have  arisen  in  England;  for  the 
ctly  decided  the  matter.  Nevertheless,  the  whol« 
tita  class  of  marriages  plainly  is  to  evade  the  law  o£ 
^matriage  valid  by  the  law  of  the  country  where  it  in 
liging  their  own  domicile  and  thuB  getting  rid  of  nil 
!  the  statute  against  ill-ad  vi«ed  and  clandestine  mar- 
Gretna  Green  nmrriages  in  Scotland,  as  they  are 
^the  parties  to  get  rid  of  the  golemnitiea  of  the  Enijlish 
J  •The  decisions  of  the  courts  in  England,  which  have 
i  contracted  in  Scotland  by  English  pei-sons  who  had 
ffiole  purpose  of  evatling  the  prohibitions  of  the  English 
ctly  consistent  with  the  admission  of  this  exception* 
nose  it  is  not  prohibited  by  the  English  marriage 
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of  two  evils,  in  a  political  sense,  a  civil  sense,  and  a  moral  sense. 
We  have  already  seen  that  the  positive  code  of  France  has  pro- 
act.     It  is  a  misapplication  of  terms  to  describe  it  as  an  evasion,  or  in  frmod  of 
the  act;  for,  in  fact,  it  is  not  prohibited.     There  is  an  express  provision  thai 
nothing  in  that  act  shall  extend  to  marriages  in  Scotland,  or  to  any  marriaget 
beyond  sea.     The  act  therefore  left  English  subjects  at  perfect  liberty  to  resort 
to  any  country  for  the  purpose  of  contracting  and  celebrating  their  marriage. 
So  far  from  the  act  containing  a  general  and  absolute  prohibition,  and  a 
declaration  of  the  nullity  of  all  marriages  contracted  otherwise  than  in  cod- 
formity  to  its  provisions,  it  confines  such  prohibition  and  declaration  to  mar- 
riages contracted  in  England.     These  decisions  therefore  are  founded  upon 
the  right  of  the  parties,  consistently  with  the  marriage  act,  to  resort  to  the  fo- 
reign country  for  the  purpose  of  contracting  their  marriage,  and  upon  the  act 
itself  containing  no  provision  which  renders  void  a  marriage  so  contracted. 
It  is  upon  this  ground,  and  to  this  extent,  that  the  argument  of  Sanchez  must 
be  understood,  when  he  contends  that  a  marriage  is  not  void  because  the 
parties  have  resorted  to  a  country  in  which  they  have  contracted  it  for  the 
purpose  of  avoiding  ceremonies  which  aro  required  in  their  own  country. 
**  Displicet  mihi  haec  limitatio,  et  credo,  licet  adirent  eo  fine,  ut  poAsent  libera 
absque  parocho  et  testibus  contrahere,  esse  ratum  matrimonhim.     Xam  qui 
jure  suo  utitur  non  potest  dici  fraudem  committere,  ut  ea  ratione  effectos  im- 
pediatur."     **  Nullus  videtur  dolo  facere,  qui  jure  suo  utitur."     **  Est  enim 
fraus  licita,  cum  contrahentes  utantur  jure  suo;  ergo  cum  adeuntes  locum,  ubi 
non  viget  Trident,  animo  contrahendi  absque  parocho  et  testibus,  utuntur  jura 
suo,  habet  enim  jus  sic  ibi  contrahendi,  erit  fraus  licita,  nee  ea  ratione  effeo- 
tus  ac  valor  matrimonii  impedietur."     The  same  jurist,  iii  a  subsequent  pet- 
sage,  admits  the  distinction  between  a  personal  incapacity  imposed  by  the  law 
of  the  domicil,  which  would  accompany  the  party  in  whatever  courttry  he  con- 
tracted, and  a  law  which  attached  to  the  act  only  in  respect  of  its  taking 
place  in  the  country  in  which  that  law  prevailed.     '*  Die  quando  inhabilifeM 
est   constituta  absolute  et  simpliciter,  sequi  personam  quocumque  euntem; 
secus  quando  est  constituta  per  modum  legis,  sicut  enim  lex  ilia  non  obligat 
in  illis  locis,  ita  inhabilitas,  et  annullatio  actus  non  obligat  ibi,  nee  eequitur 
personam,  nisi  dum  est  in  locis,  in  quibus  ea  lex  vim  obligandi  habet  .  .  . 
non  enim  ligatur  lege  ecclesiastica  in  loco,  ubi  ex  voluntate  ac  dispoeitiooe 
ejusdem  ecclesiie  non  habet  robur  eadem  lex;  ut  contingit  in  locis,  ubi  aat 
non  recepta  aut  non  publicata  fuit."     1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  h, 
s.  3,  p.  \9'2,  193.     The  decisions  in  the  Supreme  Court  of  Massachusetts,  ai 
they  are  stated  in  the  commentaries  on  American  Law,  carry  the  doctrine 
much  further,  and  reject  any  exception  founded  on  the  purpose  for  which  the 
parties  resorted  to  the  country  where  they  contracted  the  marriage.     The  par- 
ties in  the  case  referred  to  had  left  the  state  on  purpose  to  evade  its  statute 
law,  and  to  marry  in  opposition  to  it,  and,  being-  married,  they  returned  again; 
yet  their  marriage  was  held  valid,  if  it  were  valid  according  to  the  laws  of  the 
place  where  it  was  contracted,  notwithstanding  the  parties  went  into  the  other 
state  with  an  intention  to  evade  the  laws  of  their  own.'    Ibid.     In  these  re- 
marks Mr.  Burge  is  mainly  borne  out  as  to  the  effect  of  the  English  marriage 
act,  by  the  lang^uage  of  Sir  George  Hay,  in  Harford  o.  Morrist  2  ilagg.  Cons. 
p.  42(M32.     He  there  said:  *  The  next  question  is,  whether  by  the  law  of 
England  this  marriage  is  valid  ?    It  is  stated  throughout  that  it  Is  a  marriage 
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!actrine  with  unrelenting  severity.^    The 
a  course  remains  to  be  established  ;  and  it  will 


of  the  natural  mother  of  the  party»  and  of  the  testameiitaiy 

<ord  Chancellor;  and  that  the  parties  went  into  a  foreij^n 

laws  of  this  realm.     Whether  upon  that  accuunt,  or  any 

\dy  tneidioited,  it  is  void  by  the  law  of  Etiglund,  is  the  first 

lay  go  oQt  of  England  and  many  by  necessity  or  choice; 

gn  marriage  is  not  void  upon  that  account  by  the  laws  of 

said  Lhey  go  in  violation  td  the  order  of  the  Chancellor 

enl  of  parents  and  guardians.     Whiit  Is  the  law  of  Kng- 

Boonsent  of  parents  and  guardiausV     It  is  the  marriage 

Pinteat  roi^istrates   that  ever  appeared  in   this   country 

virw  of  tlmt  act  was  to  restrain   the  abuse  tliat  was  so 

oantry  frt.>ui  clandestine  marriages,  and  to  get  proof  of 

kerwi!*e  might  become   uncertain;  as  it  is  wherever  you 

ol  the  fact  of  the  marriage  being  rightly  performed,  the 

iDoertain.     The  principal  view  of  that  taw  waa  to  affect 

B  law  does  indeed,  in  one  respect,  put  a  restraint  which 

B  common  taw  u(X}n  the  marriage  of  minors  without  ttie 

mi  it  does  not  make  all  the  marriages  of  minors  even  in 

riages  by  licence  only  are  void  for  want  of  consent  of 

I.     If  this  marriage  had  been  in  England,  and  if  instead 

iitie^  had  been  married  in  any  great  pariah  of  this  town 

IhiKl  that  marriage  have  been  good  or  not  by  the  laws 

Mys  that  it  shall  be  void.     It  is  a  marriage  by  licence 

he  law  of  England  for  want  of  consent  of  the  parents  or 

served  also  that  the  act   makes   particular   exceptions 

ttrpofle  of  the  marriage  act,   though  an  exceeding  good 

questioned  before  this  time  if  there  had  not  been  so 

m  restraint  put  upon  the  marriage  of  minors.      It  is  pro- 

El  act  shall  extend  to  marriages  in  Scotland,  nor  to 
i  beyond  sea.  Then  marriages  in  Scotland  and 
England  remain  in  the  same  fitate  as  if  the  statute 
in  Scotland,  if  not  contrary  to  the  law  of  England,  is 
lb determiiie<].  Thitt  det*»i"mination  pass*»d,  not  on  tlie 
Iftge  wa*i  valid  in  Scotlsind,  and  that  th*»refore  it  waa 
ud  before  the  court  tt)  show  that  the  marriage  was  valid 
the  act  of  ptirliament  did  not  put  atjy  restraint 
ang  married  in  Scotland,  with  respect  to  the  consent 
Dnd  it  is  that  those  marriages  are  held  good,  not  l-Teinq- 
["England.  The  same  holds  as  to  marriages  beyond 
i  going  abroad  or  to  Scotland  to  marry  English  sul»- 
Irora  that  restraint  in  the  act.  What  was  the  ca^e 
if  Will  anybody  say  that  before  the  act  a  marrioge 
Kng  over  to  Calais,  or  happening  to  be  there,  was  void 
I  taob  a  marriage  might  be  void  by  the  laws  of  France, 
Aaintiixed  by  a  Protestant  priest,  whom  they  do  not 
iray  cUindestine,  or  without  consent;  and  that  ther^ 


{Ante,  s.  M,  90,  123»  and  note. 
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be  no  matter  of  surprise  if  hereafter  we  shall  find  a  Frenchman 
with  two  lawful  wives,  one  according  to  the  law  of  the  place  of 

fore  it  should  be  set  aside  by  a  court  in  England  upon  account  of  iU 
being  void  by  the  law  of  France?  No.  The  laws  of  the  state  to  which 
the  parties  are  subject  must  determine  the  marriage,  unless  you  can  show 
that  the  law  of  the  other  country  is  that  by  which  its  validity  is  to  be 
decided.  That  brings  me  to  the  other  great  consideration  in  this  case,  whether 
the  validity  of  these  marriages,  being  solemnized  in  Ypres  and  Denmark,  are 
to  be  tried  by  the  laws  of  those  countries.  If  they  are,  the  laws  of  those 
countries  must  be  laid  before  the  court,  and  proved  in  the  best  manner  pos- 
sible; not  by  the  opinions  of  lawyers,  which  is  the  most  uncertain  way  in 
the  world,  but  by  certificates,  laying  the  ordinances  of  those  countries  before  the 
court.  Without  considering  how  far  that  law  is  capable  of  being  proved  in  the 
present  case,  the  previous  question  arises  with  respect  to  jurisdiction,  whether 
the  laws  of  that  country  in  which  the  marriage  is  celebrated  should  operate 
merely  because  it  was  celebrated  there.  I  conceive  the  law  to  be  clear  that  it 
is  not  the  transient  residence,  by  coming  one  morning  and  going  away  the 
next  day,  which  constitutes  a  residence  to  which  the  lex  loci  can  be  applied,  sq 
as  to  give  a  jurisdiction  to  the  law,  and  cause  it  to  take  cognizance  of  a  mar^ 
riage  celebrated  there.  It  is  certain  that  domicil,  or  established  residence,  that 
is,  such  a  kind  of  residence  as  makes  the  party  subject  to  the  laws  of  that 
country,  may  have  that  effect;  and,  with  respect  to  persons  so  domiciled,  the 
laws  of  the  country  must  be  adhered  to  in  contracts  made  there.  This  was 
the  case  of  Scrimshire.  All  the  proceedings  of  the  court  of  France  were  laid 
before  the  court.  I  remember  it,  though  it  was  a  long  time  ago ;  and  I  was 
counsel  for  the  lady.  The  mother  of  the  young  man  was  at  Boulogne,  where 
they  had  gone  animo  morandi.  It  was  stated  in  all  the  proceedings  that  they 
were  domiciled  in  France ;  he  went  there  to  reside  for  purposes  of  education, 
and  did  reside  there ;  and  the  mother  continued  to  reside  there  till  she  obtained 
the  sentence  that  was  pleaded  in  the  Consistory  Court.  1  do  not  in  the  least 
call  in  question  that  determination  in  the  Consistory  Court.  £very  man  has 
allowed  the  great  and  extensive  knowledge  of  the  judge;  but  he  founded  his 
judgment  upon  the  sentence  given  in  that  court  which  had  assumed  jurisdic- 
tion, and  had  a  right  to  assume  it;  he  paid  all  respect  to  the  judgment;  and 
upon  that  he  gave  his  opinion,  that  the  party  suing  should  be  dismissed.'  A 
somewhat  different  account  of  the  case  of  Compton  t;.  Bearcroft,  here  referred 
to,  is  given  by  Sir  W.  Wynne,  in  Middleton  v,  Janverin,  2  Hagg.  Cons.  441, 
444.  On  that  occasion  he  said:  *  It  is  however  contended  that  admitting  the 
law  to  invalidate  the  marriage  in  those  countries,  yet  that  is  not  the  1mm  bj 
which  this  case  is  to  be  decided  in  this  court.  It  is  not  the  lex  loci  where  the 
marriage  ceremony  is  performed  which  is  to  determine  the  question ;  but  yoe 
must  find  out  some  other  law,  and  that  is  declared  by  the  counsel  for  Mis. 
Janverin  to  be  the  law  of  England.  Now,  in  respect  to  the  lex  loci  having 
been  adopted  as  a  rule,  I  think  the  case  of  Compton  v.  Bearcroft  proves  it 
very  strongly.  In  that  case  the  Court  of  Delegates  affirmed  the  rejection  d 
the  libel  which  was  given  in  against  the  marriage,  on  different  grounds,  as  I 
have  understood,  from  those  which  were  taken  in  the  Court  of  Arches*  and 
because  the  marriage  was  a  good  marriage  in  Scotland,  and  if  all  the  fadi 
pleaded  in  the  libel  were  proved,  the  marriage  could  not  be  pronounced  void 
under  the  marriage  act,  in  which  it  is  expressly  declared  that  it  shall  not 
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-  the  other  according  to  that  of  his  domicil  of 
lactrine   in  England   has   iodeed   stopped   short 

Oo  those  grounds  it  was,  as  I  have  understood,  Umt  the 
the  libel.     The  case  of  that  marriage  was  therefore  deter- 
tocL     Those  persons  having  gone  to  Sootland,  and  bt^en 
"A  good  in  England,  but  good  in  Scotland,  and  not  affected 
it,  were  considered  to  have  contracted  a  valid  marriage.* 
er  bM  added  a  very  im|K>i'taut  note  to  2  Hagg.  Cons.  444, 
int.     It  \A  certain  that  foreign  jurists  do  not  take  any  di»> 
nolatioo  of  the  positive  prohibition  by  the  words  of  the  lawa, 
ere  evasion  or  fraud  upon  the  known  policy  of  the  laws  by 
er  country,  without  any  change  of  domicil  by  the  partie*. 
on  Marr,  &  Divorce,  417;  Id.  22^,  4G1.     It  has  always 
the  true  doctrine  of  international  pohcy  \&^  that  a  foreign 
lie  law  of  the  pl»ice  of  marriage  is  valid  eveiy^heret  i^c^t- 
srtieB  raay  be  domiciled  in  another  country,  where  the 
Ked  there,  would,  by  the  law»  thereof,  be  void,  and  the 
itber  for  the  express  purpose  of  evading  the  requisitions  of 
licil.     A  learned  writer  in  the  London  Legal  Observer  for 
Mrnimented  on  this  subject  with   great   acutenese  and 
mm  extract  may  be  gratifying  to  the  learned  reader,  aa  it 
Be  view  to  that  of  Mr.  Burge:  *  l*he  idea  of  fraud  on  the 
•ather  a  favorite  one  with  jurists.     When  examined  how- 
1  be  found  to  have  a  very  narrow  foundation  for  the  sup- 
forded  to  it  by  our  law.     By  the  courts  of  several  American 
repeatedly  overruled.     It  is  principally  grounded  on  an 
Htiber  (Hub.  de  Confl.  Leg.  lib.  1,  tit.  3,  s,  8),  supported 
fc  Mansfield,  in  Robinson  u.  Bland,  1  W.  BL  234,  256; 
Ihr^t  place  it  is  at  once  met  by  the  difficulty  that  it  has 
^n  decided  thai  Scotch  and  foreign  marriages  (between 
'  Vpould  not  have  contracted  marriage  here)  undertaken, 
y,  to  evade  our  law,  are  goo<i,  if  good  per  legem  loci, 
en,  nay  the  advocates  of  the  in  fraudem  legis  doctrine, 
at;   because  the  marriage  act  in  terms  excepts 
In  this  view  however  they  at  once  throw  over 
thoii^,  because,  as  Sir  W,  Blackstone,  who  was  counsel 
:in  of  his  rej)ort,  he  threw  out  a  **  quaere,  whether 
lare  valid.- *   Ilowevor,  as  tliis  case  is  really  the  only 
rare  aware,  the  idea  of  evasion  of  our  law  is  set  up,  we 
I  it.     The  case  was  argued  in  1700.     The  question  was 
Bge  given  in  France  by  one  English  subject  to  another, 
"England,  the  consideration  of  which  was  a  gambling 
erable  in  an  English  court.     It  was  found  not  to  be 
bat  Lord  Mansfield  (though^  on  this  plain  ground,  he 
I  had  after  all  come  to  nothing)  had  it  argued  twice  as 
law.     In  his  judgment  he  touched  on  the  rules  appli- 
l  contracts.     He  lays  down  the  general  rule  as  to  the 


RviL  art.  576;  Coda  Civil,  art.  144,  148,  170;  Merlin, 
1;  and  ante,  note,  s.  84,  117. 
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of  the  moral  mischief,  if  the  decision  promulgated  in  its  coar    ^ 
can  be  maintained  (of  which  doubts  may  justly  be  entertainecL  ^t 

lex  loci  prevailing.     But  then  he  says:  **  This  rnle  admits  of  an  exceptional 
where  the  parties  had  a  view  to  a  different  kingdom.     Contracts  are  to  k-** 
considered  according  to  the  place  where  they  are  to  be  executed."    AndMl-^- 
Justice  Wilmot  said :  **  The  place  where  the  money  is  to  be  paid  must  govec  mi 
the  law.     This  was  determined  as  to  usury  on  contracts  in  Ireland.'*    FroKB 
this  it  is  evident  that  there  is  no  ground  in  the  decision  for  the  wide  principle 
contended  for.     The  quaere  thrown  out,  merely  in  answer  to  an  illustrttive 
argument  used  by  counsel,  comes  more  to  the  point,  but  is  plainly  overrale<l. 
Burrows,  in  his  report,  says  that  Lord  Mansfield  referred  to  a  case  before  Lord 
Hardwicke  of  a  minor's  stolen  marriage  at  Ostend;  the  validity  of  whicli 
Lord  Hardwicke  doubted,  and  ordered  to  be  tried  before  an  ecclesiastical 
court;   but  tlie  trial  was  stopped  by  the  minor's  marrying  again  on  oomiii^ 
of  age.     We  have  looked  carefully  for  this  case,  and  have  no  doubt  Butler  and 
Freeman,  Ambl.  302,  is  the  one  referred  to.     It  had  been  decided  in  1750, 
four  years  before.     It  was  the  case  of  a  ward  married  at  Antwerp.    Lord 
Hardwicke  said:  *'  This  is  the  first  case  under  the  late  marriage  act    As  to 
such  a  marriage  —  I  was  going  to  call  it  a  robbery  —  there  is  a  door  open  in 
the  statute  as  to  marriages  beyond  seas  and  in  Scotland."    He  afterwards  goes 
on  to  question  the  validity  of  the  marriage:  *^  It  is  said  by  a  witness  that  be 
saw  them  married  according  to  the  rites  and  ceremonies  of  the  Church  of 
England.     But  it  will  not  be  valid  here,  unless  it  was  so  by  the  laws  d 
the  country  where   it  was  had."     The  father,  it  appears,  instituted  a  suit 
in  the  ecclesiastical   court  to  try  the  validity  according  to  the  foreign  law. 
This  case  therefore,  so  far  from  supporting  Lord  Mansfield's  doubt,  as  stated 
in  the  margin  of  Blackstone's  report,  expressly  overrules  it.     It  is  more  mite- 
rial  for  our  present  purpose,  as  being  the  first  case  under  the  marriage  act 
The  marriage  act  was  passed  in  1753.     If  Lord  Hardwicke  had  thought  thit 
before  that  act  there  was  a  principle  of  law  in  operation  that  a  party  going 
abroad  to  evade  our  laws  could  not  set  up  the  lex  loci  contractus,  but  that  the 
new  act  had  altered  this,  he  could  hardly  have  failed  to  have  said  so.   He 
treats  it  that  the  new  statute,  by  leaving  the  old  principle  of  lex  loci  con- 
tractus untouched,  had  left  the  door  open  to  evade  its  new  provisions  of  banittt 
rites,  consent  for  minors,  &c. ;  not  had  opened  a  new  door.     We  find  but  one 
other  case  before  Iy>rd  Hardwicke  bearing  on  the  subject.    It  is  Roach  ».  Garfia* 
decided  in  1748  (1  Ves.  159).     It  is  material  as  showing  the  principles  of  la* 
as  to  foreign  marriages  clearly  laid  down  before  the  marriage  act  passed.   R 
was  the  case  of  a  ward  of  court,  aged  only  eleven,  married  in  France  to  a  boy 
of  seventeen,  the  son  of  a  Frenchman.     Lord  Hardwicke  laid  down  that  the 
infant,  being  a  natural-bom  subject,  could  not  renounce  her  allegiance.   He 
said:  **The  most  material  consideration  is  the  validity  of  the  marriage.   » 
has  been  argued  to  be  valid  from  being  established  by  the  sentence  of  a  coort 
in  France  having  proper  jurisdiction.     And  it  is  true  that,  if  so,  it  is  condii' 
sive,  w  hether  a  foreign  court  or  not,  from  the  laws  of  nations  in  such  cieee; 
otherwise  the  rights  of  mankind  would  be  very  precarious  and  uncertain.' 
Now  here,  if  Mr.  Burge  is  right,  Ix)rd  llai-dwicke  was  called  upon  to  fall  back 
on  the  general  principle  Mr.   Burge  contends  for,  that  the  subject,  though 
abroad,  unless  bona  fide  domiciled  there   (which,  in  Mr.  Burge's  sense  of 
domicil,  was  not  the  case),  could  not  avail  hiiuself  of  the  lex  loci  to  aToidthe 
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^e^  after  a  divorce  in  Scotland  from  a  mar- 
ilebmted  iu  England  between  EngliiiU  subjects, 

^^tate  girl  here  was  only  eleven  years  old.     By  our  com- 

I^Wr.  Burgei  a  female  under  twelve  could  not  contract 

l«  according  to  Sir  Matthew  Hale,  the  attempt  would  have 

R>  a  conviction  for  raj>e,     1  Hale  P.  C.  G30,  and  4  Black. 

UOJ  doing  this,  in  committing  unreservedly  the  jurisdic- 

ft  foreign  court,  he  lay«  down  a  principle  quite  de^truc- 

rV  doctrines  as  to  bona  fide  domicil;  because,  as  we  shall 

fther,  if  that  principle  only  means  bona  fide,  so  far  as 

gn  law,  it  amounts  to  nothing,  and  there  i^  nobody  who 

then  be,  hy  comnjon  consent,  one  of  the  inctdenta  bearing 

e  marriage  accorditig  to  the  lex  !oci  conlractuB.     There 

ich  command  higl»er  respect  than   Mr.  Jacob's.     In  his 

pended  to  his  eflition  of  Roper's  Unshiind  and  Wife  he 

He  aay9,  as  to  the  objection  that  an  intention  to  evade 

9  validity  of  the  foreign  contract,  that,  *Hhoug)i  apparently 

tan»fi«?ld,  it  haa  not  prevailed,  eiUier  with  respect  to  mar- 

with  respect  to  marriages  in  other  places  out  of  England, 

pmr  any  exception  to  the  rule  that  a  foreign  marriage, 

I  law  of  the  place  where  celebrated,  is  good  everywhere 

b*  &  Wife,  ed.  by  Jacob,  p.  4D.j-     It  ninnt  be  ubsei'ved 

lOl  fpecifically  advert  to  ohjectiona  arising  from  affinity 

i rales  not  being  in  the  marriage  act.  The  rule  how» 
Ian  the  marriage  act,  and  is  sdways  found  without  a 
Except  the  case  of  legal  personal  disqualification 
l!1,  such  as  Lolley's,  to  which  wo  shall  soon  advert,  we 
ijtry  {France)  where  the  validity  of  a  foreign  marriage 
k  is  tried  by  its  own »  and  not  the  foreign  law.  French 
at  home  to  obtain  the  consent  of  parents,  &ti*,  are 
ify  marry  out  of  France.  Did  such  a  broad  personal 
ould  have  been  no  room  for  the  present  article ;  and 
bat  we  are  addressing  ourselves,  unless  the  rules  of 
owed  as  to  appnjve  themselves  to  the  moral  appi"oha* 
Ity,  minority  as  well  as  majority;  i.  e.,  to  those  crises 
Icommon  consent  of  the  country,  would  be  discounte- 
I  in  one  degree,  as  stef^father  and  steivdaughter.  We 
the  supposetl  second  rule,  as  to  a  foreign  bona  fide 
Our  English  supposed  limitation  of  the  general  rule  is 
1  by  such  of  the  civilians  as  have  espoused  these  \iew8 
lile,  but  one  merely  in  fraudem  legis ;  and  tljey  U^ere- 
r»n  this  sub- limitation,  that  the  qualification  will  be 
domicil  abroad.  But  sufficient  by  what  law?  The 
b*»  requirements  of  the  foreign  law  is  admitted  on  all 
aicil  prtjceeds  on  quite  different  grnunda.  But  sup 
.  ye-ar  8  residence  to  make  a  domicil  in  any  place,  and 
iuired  two  years,  and  also  required  domicil  Ui  ratify 
rtthin  it,  it  is  evident  that  we  here,  trying  the  validity 
:  require  the  two  years' residence  to  be  proved.  These 
require  us  to  fulfil  the  foreigti  law  in  all  cases.    But 


[s.  124 

h>  void,  although  such  d;T.:r:e  ai.i  second  mauriage  would  be 
UDqueiiionaKly  g>:-<i  cv  the  Liw  :f  Scotland.^  So  that  here 
there  may  r^e  i-^o  L»^:;il  -wi'.'ri  if  the  party  living  at  the  same 
time  ill  differer.t  o  jui^tri-rs.  i:.I  :^o  families  of  children,  one  of 
wiii*:h  may  i^  licemei  leci'.inij.t-r  ly  the  law  of  the  one  country, 
and  illeL'itimate  by  the  Li -a-  o:  tLe  other.^  It  is  easy  to  see  what 
various  difficulties  may  grow  ou:  ^:  f  <uch  a  state  of  things.  A 
son  by  the  second  marriage  may  l^e  eiititled  to  the  whole  real  and 
personal  estate  of  the  father  in  Seotlaad.  and  incapable  of  touch- 
ing either  in  England.     The  Massachusetts  doctrine  escapes  from 

then  they  require  a  sutEcient  dozoicil  by  our  law  as  well.     They  would  split  the 
unity  of  the  coutract.  and  dcicrrmine  ii  l-^nly  by  oue  law  aud  jiartly  by  the 
other.     Thoy  re.|uire  two  s.ru  of  disiicil  i.'  make  up  the  marriage  contract, 
— the  one  by  the  law  abroad,  to  re:  .'ver  the  l»*x  loci :  the  oue  by  our  law,  not 
as  essential  to  the  coutract.  but  as  eTidrnce  of  the  bona  fides  of  the  contract, 
and  to  get  over  the  qua^i  penjonal  dLabilicy  they  suppose;  i.  e.,  the  suspickm 
of  intention  to  evade  our  supposed  pn:>hiLiiiory  law.     It  is  clear  the  bona  fide 
domicil  they  would  exact  must  bo  by  way  of  evidence,  and  evidence  only. 
But  if  80,  how  can  it  be  an  essential?     Parties  may  marry  without  any  intended 
fraud  on  their  own  law.  where  not  domiciled  to  tlie  satisfaction  of  the  civilians; 
or,  what  is  more  likely,  may  become  so  domiciled  with  a  positive  mtention  to 
evade  their  own  law.     They  may  get  naturalized  abroad,  move  their  property 
there,  do  everything  which  wouKl  show  a  domicil  with  regard  to  the  law^ 
about  personal  estate,  and  yet  all  the  wliile  it  may  be  capable  of  clear  proo"^( 
that  they  did  this  only  because  thoy  chose  to  be  married,  and  were  not  pem^  ^, 
niitted  to  be  married  here,  and  that  they  int<:uded  and  did  all  for  evasioKrr-i. 
They  may  intend  a  permanent  resident?  also,  and  merely  because  they  do  n^^^ 
like  the  English  law  as  to  affinity.     What  would  the  civilians,  who  ooanf^:::::^ 
nance  these  refinements,  say  to  this  case?     Their  notion  seems  to  have  i 
from  viewing  the  law  as  an  individual  whose  honor  is  to  be  vindicated,  •=:. 
who  is  to  be  treated  with  at  least  outward  show  of  observance  and 
Thoy  make  it,  let  it  be  observed,  not  a  principle  of  English  law  merely,  baL.,»^=o( 
general  law ;  though  they  can  find  no  instance  in  any  one  country  to  mipp^      mil 
it,  except  Lord  Mansfield's  manifestly  erroneous  dictum  in  a  bill  of  ezc 
case.     To  us  the  whole  scheme  seems  altogether  insup|.x>rtable.     A  law, 
should  think,  is  either  local  or  it  is  i>ersonal,  and  anyUiing  between  ^ 
not  comprehend.     If  it  were  the  case  of  a  foreigner's  marriage  here, ' 
they  ask  if  he  came  here  in  evasion  of  his  own  law?  or  would  they  not  i 
say  with  Fergusson,  *'  A  party  domiciled  hero  cannot  be  permitted  to  im" 
a  law  peculiar  to  his  own  case.'*      Ferg.  on  Mar.  &  Div.  399.*     See       ate 
Iluberus,  lib.   1,  tit.  3,  de  Confl.  Leg.  s.  13;  Paul  Voet,  de  Statut.  8.  9,^^.S, 
n.  4,  p.  203,  ed.  1715;  Id.  p.  310,  ed.  1C61.     I^rd  Brouglmm,  in  Wanesrsder 
V.  Warrender,  9  Bligh,  129,  130,  manifestly  considered  that  the  doctrine   ^tMai 
a  marriage  in  a  foreign  country  was  void,  if  it  was  a  fraud  upon  the  law  of  ih§ 
domicil  of  the  parties,  was  not  maintainable  in  point  of  law. 

I  Ix)lley'8  Case,  Iluss.  &  R.  237.     See  Warrender  v.  Warrender,  9  fOigk 
89;  ante,  s.  80,  88;  post,  s.  21t>-220. 

<  Conway  v.  Beazley,  3  Ilagg.  Ecc.  839;  Rex  v.  Lolley,  Rubs,  k  Ry.  887. 
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1^;  and  appears  to  be  fouDded  upon  a  liberal  basis 
blicy,  which  deems  it  far  better  to  support  raar- 
\d  in  a  foreign  country  as  valid,  when  in  con- 
16  hiW8  of  that  country,  although  the  rule  may 
linor  inconvenience!*,  than,  by  introducing  diJitinc- 
lesigna  and  objects  and  motives  of  the  parties,  to 
ral  confidence  in  such  marriages,  to  subject  the 
3  constant  doubts  as  to  their  own  legitimacy,  and 
•enUj  themselves  to  cut  adrift  from  their  solemn 
I  they  may  become  discontented  with  their  lot, 
no  answer  to  this  reasoning  to  say  that  every 
;ht,  at  it8  pleasure,  to  impose  any  restraints  and 
n  the  marriages  of  its  own  subjects  whether  they 
without  its  own  territory.  Admitting  this  to  be 
9t  extent  to  which  it  can  justly  be  claimed  in 
I  sovereignty,  it  must  be  quite  as  true,  and  quite 
no  other  nation  is  bound  to  recognize  those  re- 

I prohibitions  as  obligatory  upon  such  subjects 
iciled  within  its  own  territory,  or  when  they 
irriages  there  according  to  the  laws  thereof, 
anicipal  restraints  and  prohibitions  must,  under 
2©s,  necessarily  tend  to  mutual  embarrassment 
ibe  intercourse  between  such  nations.  The  very 
rising  from  the  comity  of  nations,  and  a  sense 
ind  public  policy  of  giving  to  marriages  every- 
;>lemn  and  binding  obligation,  is  to  secure  all 
a  conflict  of  laws.  If  France  has  chosen  to 
irriages  celeljrated  by  its  subjects  in  foreign 
Formity  with  their  laws,  but  not  according  to  its 
p  utterly  void,  every  other  country  has  an  equal 
Itiat  such  marriages  shall  be  deemed  valid,  and 
the  dictation  of  France.  France  may  at  home 
ipon  her  own  subjects  and  their  property  when 
ritory.  But  every  other  ntition,  by  whose  laws 
:)rated  therein  would  be  valid,  would  sustain 
treat  the  claims  of  France  as  an  usurpation, 
and  a  disregard  of  the  true  duty  and  policy 
oiia  in  their  intercourse  with  each  other,  (a) 

t.  —  In  COD*    marriap^s,    it   is   important   U>  keep 
t  tha  validity  of     ia  mind  that  the  word  marria^  haa 
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two  roeanines  :  one  is,  the  ceremony 
by  which  tue  parties  are  united  in 
wedK>ck;  the  otlier  is,  the  union  in 
wedlock  which  the  ceremony  is  in- 
tended to  effect.  Much  confusion  has 
arisen  from  the  distinction  between 
tlie  two  not  having  been  observed ;  and 
the  roles  that  have  been  laid  down 
for  determining  the  validity  of  a  mar- 
riage, where  the  ceremony  was  alone 
in  question,  have  sometimes  been  used 
in  determining  whether  it  was  lawful 
for  the  parties  to  intermarry,  as  if  the 
subject  was  the  same  in  both  cases, 
instead  of  there  being  two  different 
subjects,  to  each  of  which  the  term 
marriage  was  properly  applied.  See 
Harvey  r.  Farnie,  6  P.  D.  p.  47 ;  Camp- 
bell r.  Crampton,  2  Fed.  R.  p.  424. 

It  is  an  established  rule  in  England 
and  America  that  the  ceremony  by 
which  the  parties  are  joined  in  wed- 
lock, including  all  the  forms  to  be 
observed,  depends  upon  the  law  of  the 
country  where  the  ceremony  is  per- 
formed. Scrimshire  v.  Scrimshire, 
2  Ilagg.  Cons.  395;  Dairy mple  t*.  Dal- 
rymple.  Id.  54;  Herbert  v.  Herbert, 
Id.  203,  271 ;  3  Phillim.  Ecc.  58;  Mid- 
dleton  V.  Janverin,  2  Ilagg.  Cons. 
437;  Swift  r.  Kelly,  3  Knapp,  257; 
Kent  p.  Burgess,  11  Sim.  361;  Lacon 
V.  Iliggins,  3  Stark.  178;  D.  &  R.  X. 
P.  C.  38;  Butler  r.  Freeman,  Amb. 
p.  303  0>y  Lord  Ilardwicke) ;  Patter- 
son  V.  Gaines,  6  How.  5r»0,  587-589 ; 
Phillips  p.  Gregg,  10  AVatts  (Pa.) 
158;  Hutchins  p.  Kimmell,  31  Mich. 
120;  Morgan  p.  McGhee,  5  Humph. 
(Tenn.)  13;  Dumareslv  p.  Fishlv,  3  A. 
K.  Marsh.  (Ky .)  368 ;  Wall  p.  William- 
son, 8  Ala.  48;  Ix)ring  p.  Tliorndike, 
5  Allen  (Mass.)  257,  209;  Johnson  r. 
Johnson,  30  Mo.  72.  The  formali- 
ties of  contracting  marriage  are  thus 
governed  by  the  same  rule  as  the  for- 
malities of  other  contracts  (s.  260, 
post). 

When  a  certain  consent  (as  that  of 
a  father  or  guardian)  is  required  to 
make  a  marriage  valid,  the  consent  is 
considered  one  of  the  formalities  if  it 


appears  upon  the  interpretation  of  the 
law  that  its  intention  was,  not  tu  render 
the  person  incapable  of  marr}'ing  with- 
out the  consent,  but  only  to  make  the 
consent  essential  to  a  valid  ceremony. 
In  every  case  the  question  is  one  of 
construction.  Brook  r.  Brook,  9  H. 
L.  C.  215-218,  228-229;  Compton  p. 
Bearcroft,  Bull.  N.  P.  114;  2  Ilagg. 
Cons.  444;  Steele  p.  Brad<lell,  Milw. 
(Ir.)  1,  19;  Simoniu  p.  Malhic.  2  Sw. 
&  Tr.  67;  Sottomayor  p.  De  Bancs, 
3  P.  D.  7. 

Compton  p.  Bearcroft  (Bull.  N.  P. 
114 ;  2  Ilagg.  Cons.  444)  was  the  case 
which  established  the  validity  of  the 
Gretna  Green  marriages,  notwith- 
standing Lord  Ilardwicke's  Marriage 
Act  (26  Geo.  2,  c.  38).  By  this  act  a 
marriage  without  publication  of  banns 
or  licence  was  void,  and  a  marriage 
by  licence  without  the  consent  of  the 
fatlier  or  guardian,  where  either  party, 
not  being  a  widower  or  widow,  was 
under  twenty-one,  was  also  void.  The 
consent  was  necessary  only  in  cases  of 
marriage  by  licence,  and  a  marriage 
by  banns  was  valid  without  consent. 
It  was  accordingly  held  that  the  pro- 
vision as  to  consent  applied  only  to 
such  marriages  as  must  be  celebrated 
either  by  banns  or  by  licence,  that  ia, 
to  marriages  solemnized  in  England. 
Therefore  persons  married  out  of  Eng- 
land were  not  affected  by  the  proTisioo, 
even  if  they  left  England  for  the  pur- 
pose of  being  married  where  they 
could  do  so  without  complying  with 
its  requirements.  In  Steele  p.  Brad- 
dell,  Milw.  1,  the  question  aroee  upon 
the  Irish  act  of  9  Geo.  2,  c.  11,  which 
enacted  that  all  marriages,  when  either 
party  was  under  twenty-one,  and  en- 
titled to  a  certain  fortune,  had  withool 
the  consent  of  the  father  or  guardian 
in  writing  first  obtained,  should  be 
void,  provided  that  the  father  or  guar- 
dian should  within  one  year  oommenee 
a  suit  to  annul  the  marriage,  mnd  if 
no  such  suit  were  commenced  within 
that  time,  the  marriage  should  be 
good  and  valid.    Dr.  Badcliff   held 
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-was  only  ceremony,  and  that  a  marriage  without 

idable  by  dispeDsatton  between  parties  so  related 

not    to  and  domiciled  in  Fortugul  wad  illegal 

and  that  and  void  wlierever  it  was  contracted* 
fclebrated         When  the  que^jtion  is,  not  whether 

Mallac,  the  ceremony  or  form  was  siilficieut, 
paa  one  of  but  whether  it  was  lawful  for  the  par- 
French  ties  to  intermarry,  the  rule  to  be  de- 
Itely  pro-  daced  from   the    EngUiih    autlioritien 
entf  but  seenia  to  be  that  the  validity  of  their 
^wed    the  union  must  be  determined  by  the  law 

after  a  of  the  matrimonial  dumicU.     Brook  v, 

the  coi^-  Brook,  9  H.  L.  C,  IM;  Sottomayor  t% 

lifted.     A  De  Barros,  5  1*.  D,  1  (C.  A.);  Mette 

fland  be-  p.  Mette,  1  Sw.  &  Tr.  416>   And  in  Vir- 

France  ginia»  North  Carolina,  and  Louisiana, 

iding  the  a  marriage  bet  weep  parties  domiciled 

Bked  for.  theie  is  void^  although  it  l>e  solemnised 

and  ex*  out  of  the  Atate,  if  the  law  of  the  state 

,  Brook  p.  prohibits   their    intermarriage.     Kin* 

ney's  Case,  30  Grat.  (Va.)  858;  State 

Sussex  V,  Kennedy,  76   N,  C   251;  Uupre  c, 

5,  142.  it  Boulard,  10  La.  An.  411. 

city  to        In  Mai<sachusHtta  and  Kentucky  a 

ere*  marriage  is  valid,  although  it  is  forbid- 

fMki  (12  den  by  the  laws  of  the  state  and  the 

that  no  parties  are  domiciled  there,  if  it  is 
ther  thao  solemnized  in  a  place  where  it  is  law- 
lied  into  fuh  Medway  v,  Needham,  IG  ^hiss. 
ftpableof  157;  Dannelli  p.  Dannelli,  4  Bush 
bout  the  (Ky.)  51.  See  also  Commonwealth  r\ 
^ign  in  Lane,  113  Mass.  p.  462-471;  Ross  w. 
iTiage  of  Ross,  129  Mass.  p.  247-248:  Steven- 
inch  con-  »on  t\  Gray,  17  B,  Mon.  (Ky.)  103* 
d,  lA)rd  Dicta  to  the  name  effect  are  to  be 
!  (p,  151 )  found  in  Ponsford  v,  Johnson,  2  Blatch. 
Jdkrriage  C  C.  51;  Van  Voorhis  p,  Brintnall, 
fam&Aogy  86  N.  Y.  18  (ante,  e,  92,  note). 
m  pAlti^  The  principle  that  qucstians  of  per- 
ktrimony,  sonal  stiitUH  depend  ufK>n  the  law  of 
td  Comp-  the  domicil   is  generally  estubli-'*iied. 

Ilderton  Udny  r.  Cdny,  L.   R.  1  IL  L.  Sc.  p. 

Iti  Sotto-  457;  Shaw  v.  Gould.  I-.   II.  3  IL  L. 

»  1,  it  ap-  p*  83;  Ro&h  v.  Ross,  12Q  yims.  p.  248, 

irtugal  A  248;  ante,  s.   50,  note.     It  fieem^  to 

ptna  waa  follow   from   tliis    princlnle   that   the 

pfore  null  lawfulnt*8H  of  the  union  of  two  pera<m8 

|tii  could  in  vv<'dkK!k*  tiiat  iis,  the  validity  of  & 

iftiisation*  marriage  in  essentials  or  matten^  of 

Honoould  Bubatauce  as  distitigiiiHhed   from   the 

of  form  formalities  of  contracting  it,  should  lie 

of  the  dcilermined  by  the  law  of  the  matri* 
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monial  domicil.  Lord  Westbury  said 
in  Udny  v,  Udny,  L.  R.  1  H.  L.  Sc. 
p.  457,  *  The  civil  status  is  governed 
universally  by  one  single  principle, 
namely,  that  of  domicil,  which  is  the 
criterion  established  by  law  for  the 
purpose  of  determining  civil  status. 
For  it  is  on  this  basis  that  the  per- 
sonal rights  of  the  party,  that  is  to 
say,  the  law  which  determines  his 
majority  or  minority,  his  mamage, 
succession,  testacy  or  intestacy,  must 
depend.'  Marriage  creates  a  status 
or  relation  between  the  parties.  Ni- 
Iwyet  p.  Niboyet,  4  P.  D.  p.  11.  If 
they  have  different  domicils  before 
the  marriage,  the  domicil  of  the  hus- 
band becomes  upon  the  marriage  the 
domicil  of  both.  This  is  the  matri- 
monial domicil,  by  the  law  of  which 
the  effects  and  incidents  of  the  mar- 
riage and  its  dissolution  are  governed. 
The  same  principle  seems  properly  to 
govern  the  formation  of  the  relation. 
This  is  also  Savigny's  opinion.  Priv. 
Int.  Law,  Guthrie's  trans.,  8.  379,  p. 
240,  241.     See  also  Id.  248,  note  A. 

In  support  of  the  theory  that  the 
validity  of  the  union  should  be  deter- 
mined by  the  law  of  the  place  where 
the  marriage  is  solemnized,  it  is  said 
that  the  status  of  marriage  is  based 
upon  the  contract  of  the  parties,  and 
that  the  validity  of  the  contract  is 
governed  by  the  law  of  the  place  where 
the  contract  is  made.  This  rule  go- 
verns contracts  when  no  particular 
place  is  appointed  for  their  fulfilment. 
But  when  a  contract  is  made  in  one 
place  to  be  performed  in  another, 
its  t>bligations  and  effects  are  go- 
verned by  the  law  of  the  place  of  per- 
formance. Post,  s.  280,  299,  299  a, 
301a.  See  Westlake  (ed.  1880)  p. 
234,  237.  The  obligations  of  the  con- 
tract of  marriage  are  to  be  performed 
in  the  place  where  the  parties  are 
domiciled  as  husband  and  wife,  and 
its  effect  is  to  create  a  status  which 
is  governed  by  the  law  of  that  place. 
The  law  of  the  matrimonial  domicil 
consequently  should  determine  the  va- 


lidity of  the  contract  of  marriage. 
Thus  the  principle  that  governs  the 
validity  of  contracts  would  lead  to 
the  same  result  as  the  principle  that 
governs  personal  status.  See  War> 
render  v.  Warrender,  2  CL  &  F. 
at  p.  535,  536;  Shreck  v,  Shreck,  82 
Tex.  at  p.  587 ;  Campbell  v.  Cramp- 
ton,  2  Fed.  R.  at  p.  425.  In  the 
last-mentioned  case,  an  agreement  to 
marry,  which  was  made  between  rela- 
tions whose  marriage  was  forbiddn 
by  the  law  of  the  plan's  domicil,  and 
by  which  the  marriage  was  to  be 
solemnized  in  a  state  where  it  was  not 
forbidden,  was  held  void,  on  the  groond 
that  the  place  where  the  parties  were 
to  be  domiciled,  that  is,  the  man's 
domicil,  and  not  the  place  where  the 
marriage  was  to  be  solemnized,  was 
the  place  of  performance. 

It  seems  to  be  a  matter  of  doabt 
whether  a  marriage  is  valid  when  the 
union  is  one  which  is  lawful  by  the  lav 
of  the  domicil  of  the  parties  and  mh     j 
lawful  by  the  law  of  the  ooontiy  when 
tlie  marriage  is  celebrated.    Mr.  Weit» 
lake  thinks  that  the  marriage  wosU 
be  invalid,  and  that  it  is  indispeusbk 
that  each  party  have  capacity  to  eoo* 
tract  the  marriage  both  by  the  law  d 
his  or  her  domicil  and  by  the  law  d 
the  place  where  it  is  celebrated.  Wieit- 
lake  (ed.  1880)  p.  52-54.     Mr.  Wcej 
however  thinks  that  the  invalidity  of 
the  marriage  is  not  free  from  doabty tnl 
adds  that  recent  decisions  (SotfeooiTV 
».  De  Barros,  8  P.  D.  1  (C.  A.);  Bi«* 
V.  Brook,  9  H.  L.  C.  193)  mggei^  ^ 
conclusion  that  its  validity  is  gonmti 
by  the  law  of  the  domicil  (Dicey  <* 
Domicil,  p.  216).    The  prindple  tW 
questions  of  status  depend  apoD  th* 
law  of   the  domicil  seems  oertiwl 
to  lead  to  that  conclusion.    Tbtl^^ 
of  any  country  may  of  oooits  bJ* 
it  unlawful  to  solemnize  certain  B>^ 
riages  in  that  country.   Batthenihf* 
construction  of  a  law  whidi  utti**     J 
an  incapacity  to  marry  or  forbids  B^     j 
riage  between  certain  races  or  betwe^ 
persons  related  in  certain  dflgreet,0e«^^ 
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Ise  that  which  limits  xta  application 
persona  whose  status  of  marriage  ib 
>verned  by  the  laws  of  that  couutrj. 
In  Brook  v.  Brook,  which  was  de- 
fied in  the  House  of  Lords  iu  1861 
>     IL  L.  C.  urn;   7  Jur.  N,S.  422; 
V?.  R.  401 ;  4  L.  T,  9:i).  a  widower 
adtije  sister  of  his  deceikied  wife  were 
led  in  Denmark,   where  such  a 
u^  was  lawful.     Tliey  were  both 
ticileil  in  England,  and,  bj  an  act 
of    pdirliament,    marriage   between  a 
widower  and  bis  wife's  siciter  wa^  pro- 
hibitctl    and    declared    void    on    the 
grouiid  of  its  being  contrary  to  God*B 
U*r»  The  House  of  Lord^,  aftirming  tlie 
decision  (3  Sm,  &  G,  481)  of  Stuart, 
V.  C.,m»d  Creaswell,  J.,  held  that  the 
tnarriae^c  was  void.     Lord  Campbell, 
tbo  Lord  Chancellor,  in  delivering  his 
opioioa«  said,  *  There  can  be  no  doubt 
^  the  general  rule  Uiat  '*  a  foreign 
itt&nia^^  valid  according  to  the  law 
<d  %  ooootry  where  it  U  celebrated,  is 
good  everywhere*"     But    while    the 
fcrmi  ol  entering  into  the  con  ti  act  of 
aaniagt'  are  to  be  regulated  by  the  lex 
k>ci  Contractus,  the  law  of  the  couo- 
tnr  in  which  it  is  celebrated,  tlie  essen- 
iUli  of  the  contract  depend  ui>on  the 
ki  (iomicilii,  the  law  of  the  country 
U  which  the  parties  are  domiciled  at 
^  time    of   the    marriage*  and   in 
■^   '  Oie  matrimunial   residence  is 
I  1.1  ted,      Aithoutrh   the  forms 

'  g  the  foreign   marriage 

'  :nt  from  those  requir<^d 

Jtviln:  Lw  uf  the  country  of  domicil, 
^»^  tnamage  may  be  good  everywhere, 
l*«U  if  the  contract  of  marriage  is 
«»cti  in  csftentiab  u3  io  be  contrary 
*^*lip  law  of  tlio  country  of  domicil, 
*»«!  it  it  declared  void  by  tlaat  law,  it 
^  ^  U  regarded  aa  void  in  the  coun- 
try tif  ilotnicil,  though  not  contrary  to 
*iw  Uw  of  the  country  in  which  it  was 
"''"■•'•b  Tliis  qualification  upon 
that  **  a  marriage  valid  where 
V.  I- [I rolled  is  good  every whei*e  '*  is  to  be 
fou»tl  iu  tiie  iRrritinsrs  o£  many  eminent 
jttfirtiw  v»d  the  subject,* 

I*wi  C:i..  d  to  Warreuder 


V.  Warrender,  2  CI.  h  F*  488,  and 
added,  ♦  The  doctrine  being  esta- 
blished that  the  incidents  of  the  con- 
tract of  marriage  celebrated  in  a 
foreign  country  are  to  be  determined 
according  to  the  law  of  the  country 
in  which  the  parties  are  domiciled 
aiid  mean  to  reside,  the  consequence 
seems  to  follow  tliat  by  this  law  must 
i ts  val idity  or  in %'alidity  be  determined/ 
Lord  Cranworth  said,  *  The  conclu- 
sion at  which  1  have  arrived  is  the 
same  as  that  which  my  noble  and 
learned  friend  on  the  woolsack  haa 
come  to,  namely,  that  though  in  the 
cjise  of  marriages  celebrates!  abroad, 
the  lex  loci  contractus  must,  quoad 
solennitates,  determine  the  validity  of 
the  contract,  yet  no  law  but  our  own 
can  decide  whether  the  contract  is  or 
is  not  one  which  the  parties  to  it,  be- 
ing subjects  of  liar  majesty  domiciled 
in  this  country,  micht  lawfully  make/ 

In  Mette  l\  M*^tte,  1  Sw.  &  Tr,  41  «5. 
which  wna  decided  while  the  appeal  in 
Brook  V.  Brook  was  pending,  a  Ger- 
man, who  had  been  naturalized  and 
was  domiciled  in  England,  married 
the  aister  of  his  deceased  wife  in  Ger- 
many, where  she  was  domiciled,  and 
where  marriage  between  a  widower 
and  his  deceased  wife's  sister  was 
lawful,  Cresswell,  J,,  held  that  the 
marriage  was  void  on  the  same  ground 
as  the  murriiige  in  Brook  v.  Brot^k, 
and  that  the  husband,  being  domiciled 
aiid  naturalized  in  England,  could  not 
contract  a  marriage  contrary  to  the 
act  of  parliament,  although  he  was 
not  a  natural-born  subject;  and  as  bo 
was  incapacitated  from  contracting 
such  a  marriage,  the  fact  that  the 
wife  was  a  native  of  Germany  and, 
until  the  marriage,  was  domiciled 
there,  could  not  have  any  effect, 

lo  Sottomayor  v.  l>e  Barroa,  2  P.  D, 
81;  3  P.  D.  l'(C.AO,  a  marriage  was 
contracted  in  England  between  two 
first  cousins  1  both  of  whom,  as  it  ap- 
peared, were  domiciled  in  Portugal, 
By  the  law  of  Portugal  first  cou-sins 
were  incapable  of    conti-actiug   mar- 
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riageon  account  of  consaDguinity,  and 
such  marriage  would  be  considered 
incestuous;  but  this  impediment  could 
be  removed  by  papal  dispensation. 
Sir  R.  Phillimore  said  that,  although 
it  was  established  that  when  parties 
were  by  the  law  of  their  domicil  in- 
capable of  contracting  marriage,  the 
court  of  the  domicil  recognized  the 
incapacity  as  invalidating  their  mar- 
riage, even  if  it  was  contracted  in  a 
place  where  no  such  incapacity  ex- 
isted, and  although  it  might  appear 
to  be  a  consequence  of  that  doctrine 
that  tlie  court  of  the  place  of  the  con- 
tract was  also  bound  to  recog^iize  the 
incapacity,  yet  having  regard  to  some 
decisions  which  he  mentioned,  espe- 
cially Simonin  v,  Mallac,  2  Sw.  &  Tr. 
67,  he  did  not  think  that  sitting  as  a 
single  judge  he  ought  to  pronounce 
the  marriage  void, on    that   grround. 

2  P.  D.  81.  On  appeal,  the  court 
(James,  Baggallay,  and  Cotton,  L. JJ.) 
held  that  the  marriage  was  null  and 
void  on  the  ground  that  the  law  of 
Portugal  imposed  on  its  subjects  an 
incapacity  which  affected  them  so 
long  as  they  were  domiciled  there, 
and  rendered  invalid  a  marriage  be- 
tween persons  within  the  prohibited 
degrees  domiciled  in  that  country  at 
the  time  of  the  marriage,  wherever 
such  marriage  might  be    solemnized. 

3  P.  D.  1.  Cotton,  L.J.,  in  deliver- 
ing the  judgment  of  the  court,  said, 
*•  If  the  parties  had  been  subjects  of 
her  majesty  domiciled  in  England, 
the  marriage  would  undoubtedly  have 
been  valid.  But  it  is  a  well-recog- 
nized principle  of  law  that  the  ques- 
tion of  personal  capacity  to  enter  into 
any  contract  is  to  be  decided  by  the 
law  of  domicil.  .  .  .  The  law  of  a 
country  where  a  marriage  is  solem- 
nized must  alone  decide  all  questions 
relating  to  the  validity  of  the  cere- 
mony by  which  the  marriage  is  al- 
leged to  have  ,been  constituted ;  but, 
as  in*  other  contracts,  so  in  that  of 
marriage,  personal  capacity  must  de- 
pend on  the  law  of  domicil;  and  if  the 


laws  of  any  coontry  prohibit  its  8iil>- 
jects  within  certain  degrees  of  con- 
sanguinity from  contracting  marriage« 
and  stamp  a  marriage  between  per- 
sons within  the  prohibited  degrees  ai 
incestuous,  this,  in  our  opinion,  im- 
poses on  the  subjects  of  that  couotiy 
a  personal  incapacity  which  ooDtiniiei 
to  affect  them  so  long  as  they  are  do- 
miciled in  the  country  where  this  Isw 
prevails,  and  renders  invalid  a  mU' 
riage  between  persons  both  at  the 
time  of  their  marriage  subjects  of 
and  domiciled  in  the  country  which 
imposes  this  restriction,  wherever  soeh 
marriage  may  have  been  solenmiied. 
.  .  .  Our  opinion  on  this  appesl  b 
confined  to  the  case  where  both  the 
contracting  parties  are,  at  the  time  of 
their  marriage,  domiciled  in  a  coaotiy 
the  laws  of  which  prohibit  their  mir- 
riage.  All  persons  aro  legally  boosd 
to  take  notice  of  the  laws  of  the 
country  where  they  are  domiciled. 
No  country  is  bound  to  recognize  the 
laws  of  a  foreign  state  when  tbej 
work  injustice  to  its  own  subjects, 
and  this  principle  would  prevent  the 
judgment  in  the  present  case  being 
relied  on  as  an  authority  for  setting 
aside  a  marriage  between  a  foreigner 
and  an  English  subject  domiciled  is 
England,  on  tlie  ground  of  aDype^ 
sonal  incapacity  not  recognized  by 
the  law  of  this  country.*  Asregirdi 
Simonin  v.  Mallac,  2  Sw.  &  Tr.  OTi 
by  which  Sir  R.  Phillimore  had  con- 
sidered himself  bound,  and  in  which 
the  marriage  was  held  to  be  valid,  be 
said,  *  The  objection  to  the  vsliditf 
of  the  marriage  in  that  case,  which 
was  solemnized  in  England,  was  the 
want  of  the  consent  of  parents  re- 
quired by  the  law  of  France,  but  not 
under  the  ciroumstances  by  thit  d 
this  country.  In  our  opinion,  tlui 
consent  must  be  considered  a  part  d 
the  ceremony  of  marriage,  and  not  % 
matter  affecting  the  personal  capad^ 
of  the  parties  to  contract  marriage.' 
3  P.  D.  5-7. 

Sottomayor  v.  De  Barros  was  tried 
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r.  Mallac,  2  Sw.  & 
tifjiorities  for  the 
M  that  the  validity  of  a  con- 
riage  as  well  as  of  other  con- 
.  ".Mids  upon  the  law  of  the  place 
r   contract   is  entered  into, 
idered  that  the  effect  of  the 
<  of  the  Conrtof  Appeal  was 
ileclare  a  further  condition  im- 
by  £nglish  law,  namely,  that 
u  ties  do  not  both  belong  by  do- 
to  a  country  the  laws  of  which 
liibit  their  marriage.    But  as  the 
i>ion  expressly  left  altogether  un- 
aclied  the  case  of  the  marriage  of  a 
ritish  subject  in  England,  where  the 
•Mrriage  was  lawful,  with  a  person 
•  iomiciled  in  a  country  where  the  mar- 
riage was  prohibited,  he  held  that  in 
:»uch  a  case  the  marriage,  being  good 
by  the   law   of   the  country   where 
solemnized,  must  be  deemed  by  the 
tribunals  of  that  country  to  be  valid, 
irrespective  of  the  law  of  the  domicil 
of  the  parties. 

It  will  thus  be  seen  that,  although 
the  decision  of  the  Court  of  Appeal 
did  not  extend  to  the  case  as  it  ap- 
peared at  the  second  trial,  the  rea- 
sons given  by  Sir  J.  Hannen  for  his 
decision  directly  contradict  the  prin- 
ciple of  law  laid  down  by  the  Court 
of  Appeal.  Simonin  r.  Mallac,  2 
Sw.  &  Tr.  67,  to  which  he  attached 
so  much  weifjfht,  and  which  was  ex- 
plained by  the  Court  of  Appeal  as 
relating  only  to  the  ceremony  of  mar- 
riage, had  received  the  same  explana- 
tion in  the  House  of  lA>rds  in  Brook 
r.  Brook,  9  U.  L.  C.  193.  Scrim- 
shire  V.  Scrimshire,  2  Ilagg.  Cons. 
395,  from  which  he  quoted,  was  clearly 
a  case  involving  only  the  forms  of 
marriage.  He  quoted  this  language 
from  the  judgment  of  Sir  E.  Simpson 
in  this  case:  *  This  doctrine  of  trying 
contracts,  especially  those  of  marriage, 
according  to  the  laws  of  the  country 
where  they  are  made,  is  conformable 
to  what  is  laid  down  in  our  l>ooks,  and 
what  is  practised  in  all  civilized  coun- 
tries,'  and    *  These  authorities  fully 
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show  that  all  contracts  are  to  be  con- 
Ridered  according  to  the  laws  of  the 
country  where  they  are  made.  And 
the  practice  of  civilized  countries  has 
been  conformable  to  this  doctrine,  and 
by  the  common  consent  of  nations  has 
been  so  received.'  (2  Hagg.  Cons. 
412,  413).  The  context  and  the 
authorities  cited,  as  well  as  the  facts 
of  the  case  before  him,  show  that  Sir 
£.  Simpson  was  speaking  of  the  vali- 
dity of  contracts  as  regards  forms  and 
solemnities  only.  The  passage  in  his 
judgment  in  which  the  above  remarks 
occur  is  as  follows  (the  original  is 
not  italicized) :  *  This  doctrine  of 
tiTing  contracts,  especially  those  of 
marriage,  according  to  the  laws  of  the 
country  where  they  were  made,  is  con- 
formable to  what  is  laid  down  in  our 
books,  and  what  is  practised  in  all 
civilized  countries,  and  what  is  agree- 
able to  the  law  of  nations,  which  is  the 
law  of  every  particular  country,  and 
taken  notice  of  as  such.  This  subject 
is  much  discussed  by  Sanchez,  to  the 
following  effect,  that  as  to  the  maxim 
or  general  rule,  **Ut  non  teneantur 
peregrini  legibus  et  consuetudinibus 
loci  per  quern  transeunt,''  this  rule  has 
exceptions;  **  Ist.  Quoad  contractuum 
fofemnitatem ;  nam  quicunque  foren- 
ses  et  peregrini  tenentur  servare  solem- 
nitates  in  contractu  requisitas  legibus 
et  consuetudinibus  oppidi  in  quo  con- 
trahunt ;  ratione  enim  contractus  qui- 
libet  forum  sortitur  in  loco  contractus ; 
hinc  est  coutractum  absolute  initum, 
censeri  celebratum,  juxta  consuetu- 
dines  et  statuta  loci  in  quo  initur. 
Quod  ita  provenit,  quia  contractus 
sequitur  oonsuetudines  et  statuta  loci 
in  quo  celebratur."  And  a  case  is 
put,  as  to  inhabitants  of  a  place  where 
the  decree  of  the  Council  of  Trent,  for 
avoiding  clandestine  marriacres,  is  not 
received ;  suppose  from  England  they 
go  **  per  moduni  transitus,  ubi  obligat 
decretum,'*  and  marry  there  accord- 
ing to  the  laws  of  their  own  domicil. 
Some  think  that  such  marriage  is  good 
in  the  case  of  strangers,  as  agreeable 


to  their  own  laws,  to  the  law  of  ^3^ 
country  in  which  they  are  domicile<<i. 
though  not  to  the   law  of  the  pl»<oe 
where  they  are  married.    But  Smn- 
chez  thinks  the  marriage  void,  b>e- 
cause  it  wants  the  golemnkies,  **  qnje 
petunt  leges  loci  ubi  oontractns  ioi- 
tur;  et  quoad  itolenmiiaiem   adhibezi- 
dam  in  contractibus,  8ol»  l^es  loci  in 
quo  contractus  celebrator  inspiduo- 
tur."     These  authorities  fully  sbor 
that  all  contracts  are  to  be  considend 
according  to  the  laws  of  the  coanfay 
where  they  are  made.     And  the  pno- 
tice  of  civilized  countries  has  beea 
conformable  to  this  doctrine,  and  bf 
the  common  consent  of  nationi  te 
been  so  received.'     See  also  his  cita- 
tions from  Gayll  and  Voet  at  p.  i06» 
414,  415.     Further  on  (p.  416)  Sir  R- 
Simpson  said :    *  From  the  doctrino 
laid  down  in  our  books  —  the  practice 
of  nations — and  the  mischief  udooiH-' 
fusion  that  would  arise  to  the  sobjecfte 
of  every  country,  from  a  oontraiy  do©* 
trine,  I  may  infer  that  it  is  the  ooifc* 
sent  of  all  nations,  that  it  is  tbe  ]S0 
gentium,  that  the  solemnUieM  of  the  dif- 
ferent nations  with  respect  to  mar- 
riages should  be  observed,  and  that 
contracts  of  this  kind  are  to  be  deter- 
mined by  the  laws  of  the  country  wfcef* 
they  are  made.'     The  case  of  Male  *- 
Roberts,  8  Esp.  163,  whidi  was  alao 
referred  to  by  Sir  J.  Hannen,  did  no* 
relate  to  marriage;  the  questiai  waa»    1 
whether  a  debt  incurred  in  ScoUiii" 
could  be  enforced  against  an  infu^ 
and  it  was  held  that,  *  the  law  of  tk* 
country  where    the     contract   aro* 
must  govern  the  contract  *  (see  wMf 
s.  102,  ante).     Sir  J.  Hannen's  i* 
soning  that  marriage,  like  other  eo*' 
tracts,  should  be  governed  by  the  W 
of  the  place  where  the  contract  ^ 
made,  is  answered  by  this  pi^if 
from  his  own  judgment,  *  In  tnAi  ^ 
very  many    and    serious   difficoltis 
arise  if  marriage  be  regarded  onlT  tt 
the  light  of  a  contract.     It  is  indeed 
based  upon  the  contract  of  the  partMi 
but  it  is  a  status  arising  out  of  a  ooa* 
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\  entitled  if  certain  other  formaHties  were  ob- 

both  as  served,   wliil©   by   the  law  of   Portu- 

(p.  lUl)*  gal*  maiTtage  between  fivai  couj^iris,  ua 

dge  says,  in  Sottomayor  o.  De  Barros,  was  held 

sb  nutho-  to  be  incestuous,   and  therefare  nulJ 

personal  and    void,    though    the    imjiedi merit 

Dn tract  is  might  be  removed  by  papal  dispensa- 

domicil,  tiou.    2  P.  D.  84;  3  P.  D.  4.    It  seems 

ly  in  the  to  be  a  right  interpretation     of   the 

»ndCmu-  Portugueae  law,  that,  when  it  declares 

lipra)*  for  a  marriage    null   and    void    because 

[olness  of  incestuous,  it  makes  the  parties  inca- 

po  be  de-  pable  of  contracting   that   marriuge, 

fticil.     As  even  Uiongh  it  admit  the  power  of  the 

where  a  pope  to  remove  the  impediment  by  a 

leld  to  be  dispenaation.   The  reason  why  greater 

to  the  value  is  attached  by  the  English  tri- 

f liich  was  bunals  to  the  dispensation  of  the  pope 

in  gu  is  bed  than  to  the  consent  of  the  fnther  is, 

It  WAS  not  that  the    l\jrtugtiese     law     attaches 

country  greater  value  to  the  former  than  the 

elebrated.  French  law  does  to  the  latter,  and  the 

I  if  a  f o-  English  tribunals  are  dealing  in  one 

land,   the  case  with  Portugueee  law  and  in  the 

nds  npon  other  with  French  law* 
it  i<i  cele-        Although  the  opinions  of  the  Court 

aicikrd  in  of  Appeal  and  of  Sir  J.   Ilannen  in 

her  coun-  Sottoraayor  ih  De  Borros,  3  P.  D»  1 ;  5 

HrriagG  is  P.  D.  Dl,  are  directly  opposed  to  one 

I  domicil.  another,  yet  the   actual  dtfcisiona  of 

^  of  the  l»oth  are  in  accordance  with  the  princi- 

^Uftation  pie  that,  sks  marriage  i^  a  status,  its 

asidered  a  validity  dejiends  upon  the  law  of  the 

k  the  suf*  matrimonial    domicil,   and    they  ai'e 

Hd»  Han-  likewise  consistent  with  the  decisions 

WmSk  what  in   BrcK.k   v.    Brook,  0  IL  L.  C.  193, 

khe  prohi-  and  Mette  v.  Mette,  1  Sw,  &  Tr,  410. 

I  the  con-  The  marriage  of  the  parties  was  abso- 

Hed  as  in  lutely  forbidden   by  the  law  of  the 

I  and    the  domicil  of  l>oth  parties  in  Brook  v. 

Iinless  the  Brook,  and  in  Sottomayor  t\  De  Barros, 

I  granted,  as  the  facts  appeared  in  the  Court  of 

here  be  a  Appeal,  and  by  the  law  of  the  man's 

Itnablc   to  domicil  in  Mette  f.  Mette;    but  the 

line  to  be  marriage  was  lawful  by   the  law  of 

thiR  coun-  the  man's  domicil.  which  was  the  ma- 

pof^e  tlian  triinonial  domicil,  in  Sottomayor  r,  De 

istiuction  Barros,  as  the  facts  appeared  before 

llac,  mar*  Sir  J.  Ilannen. 

}f  the  pa-         The  Court  of  Appeal  said  in  Sotto- 

iRtited  by  mayor  v.  Dc  Barros,  3  P.  D.  U  0,  *  Our 

^mutted  opinion  on  this  appeal  is  conBned  to 
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the  case  where  both  the  contracting 
parties  are,  at  the  time  of  tlieir  mar- 
riage, domiciled  in  a  country  the  laws 
of  which  prohibit  their  marriage.' 
Mr.    Dicey   (Domicil,   p.   221)   says: 

*  The  suggested  limitation,  however, 
to  the  application  of  the  principle  that 
capacity  to  marry  depends  upon  a 
person's  lex  domicilii,  cannot,  it  is 
conceived,  l)e  permanently  maintained. 
The  introduction  of  the  proposed  limi- 
tation is  not  necessitated  by  any  de- 
cided cases,  is  illogical,  and  does  away 
with  the  great  advantage  derived  from 
basing  the  validity  of  a  marriage  on  a 
broad  and  clear  ground.' 

^Ir.  Dicey  however  states  the  fol- 
lowing as  an  exception  (p.  223) :  *  A 
marriage  celebrated  in  England  is  not 
invalid  on  account  of  any  incapacity 
of  either  of  the  parties  which,  though 
im|x>sed  by  the  law  of  his  or  her 
domicil,  is  of  a  kind  to  which  our 
courts  refuse  recognition.'  One  ex- 
ample which  he  mentions  is  a  mar- 
riage celebrated  in  England  between 
a  black  man  and  a  white  woman,  who 
are  both  domiciled  in  a  country  where 
marriages  between  blacks  and  whites 
are  prohibited.  The  reason  he  gives . 
for    this  exception   in  this  case,  is, 

*  that  the  incapacity  con.stitutes  a 
penal  or  privative  status,  to  which  our 
courts  will  not  give  extra-territorial 
effect,'  and  ho  refers  to  the  rule  that  a 
status  unknown  to  English  law,  like 
slaver}',  is  not  recognized  in  England. 
It  seems  however  to  be  incorrect  to 
say  that  a  prohibition  of  a  marriage 
on  account  of  a  difference  of  race  is 
penal  or  privative  in  its  nature.  It  is 
no  more  so  than  a  prohibition  on 
accour.t  of  consanguinity  or  affinity. 
It  bears  no  resemblance  to  slavery. 
It  applies  to  both  races  alike.  It  is 
difficult  to  perceive  on  what  ground 
the  ICnglish  courts  should  not  recog- 
nize this  kind  of  prohibition.  It 
cannot  be  on  the  ground  that  the 
Enc:lish  law  does  not  prohibit  such 
marriac:es,  for  the  English  courts 
recognize  the  prohibition  imposed  by 


Portuguese  law  upon  the  marriage  of 
first  cousins,  which  the  English  law 
permits.  The  exceptions  in  the 
cases  of  penal  disabilities  and  of  in- 
capacities imposed  u|)on  monks  and 
nims  have  been  mentioned  (s.  01,  92, 
94,  ante),  and  depend  upon  different 
principles. 

In  Medway  p.  Needham,  16  Ma». 
157,  which  was  decided  in  1810,  a  mar- 
riage between  a  mulatto  and  a  white 
woman,  celebrated  in  Rhode  Island, 
where  such  marriages  were  lawful, 
was  held  valid  in  Massachusetts,  al- 
though the  parties  were  domiciled  in 
Massachusetts,  by  the  laws  of  which 
the  marriage  was  forbidden,  and  had 
gone  to  Rhode  Island  to  lie  married  is 
evasion  of  the  laws  of  tlieir  domiciL 
Parker,  C.  J.,  in  delivering  judgment 
said,  *  The  celebrated  jurist  and  ci- 
vilian Iluberus  strongly  contests  thii 
doctrine,  as  may  be  sean  in  the  pas- 
sage cited  by  Ilargrave  in  the  note  re- 
ferred to  by  the  counsel  for  the  defen- 
dants; and  he  puts  strong  cases,  to 
show  the  grounds  of  his  opinion,  fink 
his  objections  have  been  overcome  in 
England  by  the  consideration  of  the 
extreme  inconveniences  and  cnidtj 
of  applying  the  principle  he  con  tends 
for.  .  .  According  to  the  case  settled 
in  England  by  the  ecclesiastical  court, 
and  recognized  by  the  courts  of  com- 
mon law,  the  marriage  is  to  be  held 
valid  or  otherwise,  according  to  Um 
laws  of  the  place  where  it  is  con- 
tracted, although  the  i»artxe8  went  to 
the  foreign  country  with  an  intentioa 
to  evade  the  laws  of  their  own.  This 
doctrine  is  repugnant  to  the  general 
principles  of  law  relating  to  contractt; 
for  a  fraudulent  evasion  of  the  laws  ol 
the  country  where  the  parties  hav« 
their  domicil  could  not,  except  in  the 
contract  of  marriage,  be  protected 
under  the  general  principle.  .  .  .  TIm 
exception  in  favor  of  marringet  w 
contracted  must  be  founded  on  priDp 
ciples  of  policy,  with  a  view  to  prerent 
the  disastrous  consequences  to  the  Imm 
of  such  marriages,  as  well  as  to  avoid 
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in  this  report  to  thegovemor  of  Massa- 
chusetts, See  the  remarks  of  Parker, 
C,J.,  in  Putnam  v.  Putnam,  8  Pick. 
at  p.  435,  upon  the  question  whether 
the  rule  he  had  laid  dowiv  in  Med- 
way  V,  Needliam  ehould  be  changed. 
In  Brook  l^  Brwk,  9  U.  L.  C. 
p.  219,  Lord  Campbell  mentioned 
the  case  of  Med  way  r.  Needhani, 
and  said,  *  But  I  cannot  think  that 
it  is  entitled  to  much  weight,  for 
the  learned  judge  admitted  that  he 
was  overruling  the  doctrine  of  Ha- 
berus  and  other  eminent  jurists;  he 
relied  on  decisions  in  which  the  forms 
only  of  celebrating  the  marriage  in 
the  country  of  celebration  and  in  the 
coui^try  of  dondcil  were  different ;  and 
he  took  a  distinction  between  caees 
where  the  absolute  pr*)hihition  of 
the  marriage  is  forbidden  [founded  ?] 
on  mere  motives  of  policy,  and  where 
the  marriage  is  prohibited  aa  being 
contrary  to  religion  on  the  ground 
of  incest.  1  myself  must  deny  the 
dli^tinction.  If  a  marriage  is  abao- 
lutely  prohibited  in  any  country  as 
being  contrary  to  public  policy  and 
leading  to  social  evils,  I  think  that 
the  domiciled  inhabitants  of  that  coun- 
try cannot  be  permitted,  by  passing 
the  frontier  and  entering  another 
state  in  which  this  marriage  is  not 
prohibited,  to  celebrate  a  marriage  for^ 
bidden  by  their  own  state,  and,  imme- 
diately returning  to  their  own  state,  to 
insist  on  their  marriage  being  recog^ 
nized  as  lawful.*  Lord  Cran worth 
said  (p.  229):  *  I  also  concur  entirely 
with  my  noble  and  learned  friend  that 
the  American  deciKion  of  Mf^dway  p. 
Need  ham  cannot  be  treated  as  pro- 
ceeding on  wmntl  principles  of  law. 
The  state  or  provincH  of  Massachu- 
setts positively  prohibit'Ml  hy  iU  laws, 
a«  conirar\'  to  public  jxilirv,  the  mar- 
riage of  a  mulatto  with  a  whit©  woman; 
and  on  one  of  the  ground*!  of  distinc- 
tion pointed  out  by  Mr.  Justice  Story 
[».  IL3  a,  sufSVa],  sunh  a  marriage  cer- 
tainly ought  to  have  been  held  void  in 
Massachusetts,   though   celebrated   in 
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CHAPTER  VI. 


CEDENTS   TO   BiABBIAGES. 


3  he  considered.  —  Having  considered  how  far  the 

E5d  is  to  be  decided  by  the  law  of  the  place 
brated,  we  are  next  led  to  consider  the  opera- 
iw  upon  the  incidents  of  marriage*  These  may 
le  personal  capacity  and  powers  of  the  husband 
righta  of  each  in  regard  to  the  property,  pei^onal 
.  or  held  by  both  or  either  of  them  during  the 


*  p/  Law, — The  jurisprudence  of  different  na- 
Itet  infinitely  diversiBed  regulations  u|>on  the 
nutuul  obligations  and  duties  of  husband  and 
jual  capacities  and  powers,  and  their  mutual 
sts  in  the  property  belonging  to  or  acqtiired  by 
existence  of  the  marriage;  and  the  task  of  enu* 
hem  would  be  as  hopeless  a«  it  would  be  useless, 
otion  there  were  in  France  a  muliitude  of  such 
local  and  cu^^tomary  law  of  her  own  provinces, 
■d  the  states  of  Holland  and  Italy  and  the  vast 
m  and  Rus&da^  the  like  diversities  existed,  and 
Bnue  to  exist  Froland  has  enumerated  a  few 
te|by  way  of  illustrating  the  endless  embarrass- 
m  the  conflict  of  laws  of  different  provinces  and 
a  ample  work  is  mainly  devoted  to  a  considera- 
K  questions  arising  from  the  conjugal  relation, 
fcrent  laws  in  different  provinces  and  nations, 
pench  provinces  before  the  Revolution  a  married 
^,ie  power  to  contract ;  in  others  she  had  not.* 

wt  of  this  chapter,  1  Burge,  Col.  &  For*  Law,  pt.  1,  c.  6, 
Id.  c,  7,  s,  1,  p.  262-276. 
u-e«.  c,  1,  s.  7,  8. 

J  Foreign  Ljiw%  31.     See  also  1  Boolleiioia,  c.  1,  p.  421; 
f  Rupert.  Aatoris.  Maritftle,  s.  10« 


228  CONFLICT  OF  LAWS.  [s.  126-130 

In  Holland,  under  the  old  laws  thereof  (for  it  is  unnecessary  t< 
consider  whether  they  have  undergone  any  substantial  alteratioi 
in  more  recent  times),  the  husband  had  the  sole  power  to  dispoft 
of  all  the  property  of  his  wife ;  and  she  was  entirely  deprived  o 
any  power  over  it.^  In  Utrecht  her  consent  was  necessary  i 
there  were  not  children  by  the  marriage ;  and  in  some  othe 
places  whether  there  were  or  were  not  children.  In  Utrech 
the  husband  and  wife  were  disabled  from  making  donations  t 
each  other;  in  Holland  they  may,  or  might,  make  them.'  I; 
some  states  there  is  a  community  of  property  between  hosbaiK 
and  wife ;  in  others  none ;  and  in  others  again,  mixed  rights  ant 
qualified  claims.^ 

127.  Foreign  Law. — BouUenois  has  put  several  cases  sbowin; 
the  practical  dif&culties  of  this  conflict  of  laws.  Suppose  a  hoc 
band  domiciled  in  a  place  where  he  cannot  bind  his  wife,  if  b 
contracts  alone  and  without  her,  although  she  is  under  his  marita 
power  and  authority,  and  the  husband  should  go  to  and  contrac 
in  a  place  where,  by  reason  of  this  authority,  he  can  bind  his  wif 
by  binding  himself,  will  the  latter  conti-act  bind  her  ?  He  an 
swers  in  the  negative,  because  the  obligation  of  the  wife  does  no 
spring  from  the  nature  of  the  contract,  nor  from  the  place  of  th< 
contract,  but  from  the  marital  authority,  which  has  no  such  effec 
in  the  place  of  his  domicil.*  In  Brittany,  formerly,  when  a  bus 
band  and  wife  were  each  bound  in  solido  for  the  same  contraci 
or  debt,  payment  was  to  be  first  sought  out  of  the  effects  d 
the  husband.   But  in  Paris,  upon  a  like  contract,  the  effects  of  the 

»  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  7,  s.  2,  p.  276,  802. 

^  Rodenburfr,  de  Divers.  Stat.  tit.  2,  c.  5,  s.  9 ;  2  BouUenois,  Appx.  p.  9^ 
It  may  be  useful  here  to  state,  once  for  all,  that  in  referring  to  the  laws  vt, 
difTerent  countries,  I  generally  state  them  as  they  formerly  were,  withont  ao] 
attention  to  the  changes  which  they  may  actually  have  undergone.  Hie  rea 
w>ning  of  the  foreign  jurists  upon  this  subject  would  be  rendered  exoeedinglj 
oliNcure,  and  sometimes  incorrect,  in  any  other  way ;  and  the  object  of  t^ 
work  is  not  so  much  to  show  what  particular  conflicts  of  laws  may  now  ariai 
from  the  present  jurisprudence  of  a  particular  country,  as  to  illofltrmte  tin 
principl(»fl  which  different  jurists  have  adopted  in  solving  questions  relating  ti 
tho  (!r)uflicts  of  laws  generally.  See  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  7,s.2 
p.  270>3.')2,  where  there  will  be  found  a  summary  of  the  laws  of  Holland  m 
the  subject  of  this  chapter. 

•  1  Burge,  Col.  &  For.  Law,  c.  7,  s.  1-8,  p.  262-561 ;  Heniy  on  For.  Lav 
a.  I,  s.  a,  p.  10,  86,  note;  Id.  95;  1  BouUenois,  obs.  15^  p.  108;  Id.  Mae 
M\\.  H,  p.  8. 

^  1  liouUonois,  obs.  46,  p.  467. 
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)$e  were  formerly  indiscrimiuately  bound.     Sup- 

i  that  period  married  persons  domiciled  in  Brit- 

to  Paris  and  there  contracted,  or  that  married 

d  in  Farm  had  gone  to  Brittany  and  there  con- 

t   manner  should   the    creditor   seek   payment? 

ft  to  have  held  that  in  8iich  a  case  the  laws  were 

which  regulate  the  estate  and  condition  of  the 

Wiy^  the  lawii  of  her  domicil.* 

dly  possible   to   enumerate   the  different  rules 

UHtomary  law  or  in  the  positive  law  of  difiFerent 

same  empire,  upon  the  subject  of  the  rights  of 

K    In  some  places  the  laws  which  place  the  wife 

ity  of  her  husband,  extend  to  all  her  acts,  as  well 

i  as  to  acts  testamentary  ;  in  others  the  former 

sd.     In  some  places  the  consent  of  the  husband 

;e  effect  to  the  contracts  of  the  wife  ;  in  othera 

lid^  but  is  suspended  in  its  execution  during  the 

d.     In  some  places  the  wife  has  no  power  over 

ff  her  own  property;  in  otliere  the  prohibition 
ty  merely  dotal,  and  she  has  the  free  disposal 
,  which  is  called  paraphernal,'^ 
o  peiplex  ourselves  with  cases  of  a  provincial 
•e,  let  us  attend  to  the  differences  on  this  subject 
irisprudenee  of  two  of  the  most  polished  and 
of  Europe,  in  order  to  realize  the  variety  of 
lay  spring  up  and  embarrass  the  administration 
!ibunals  of  those  countries. 
Eli  code  of  France  does  not  undertake  to  regu- 
BBOciation  as  to  property,  except  in  the  absence 
act,  which  special  contract  the  husband  and 
un  limitations  make  as  they  shall  judge 
?cial  stipulations  exist,  the  case  is  governed 
ited  the  rule  of  community,  le  regime  de  la 
f  community,  or  nnptial  partnership,  generally 
jvable  property  of  the  husband  and  wife,  and 


p.  11;  1  Domat,  b.  1,  tit  9.  p.  1S(S,  167;  Id.  ».  4, 
1  Froland,  Mem.  per  tot;  Merlin,  Repert,  Aut^iris. 
Col.  k  For,  Law,  pt.  1,  c*  6,  s,  1,  p.  201-244;  Id. 
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to  the  fruits,  income,  and  revenues  thereof,  whether  it  is  in  pos- 
session or  in  action  at  the  time  of  the  marriage,  or  is  subse* 
quently  acquired.     It  extends  also  to  all  immovable  property  of 
the  husband  and  wife  acquired  during  the  marriage,  but  not  to 
such  immovable  property  as  either  was  possessed  at  the  time  of 
marriage,  or  came  to  them  afterwards  by  title  of  succession,  or 
by  pift.^    The  property  thus  acquired  by  this  nuptial  partnership 
is  liable  to  the  debts  of  the  parties  existing  at  the  time  of  the 
marriage,  to  the  debts  contracted  by  the  husband  during  the  com- 
munity, or  by  the  wife  during  the  community  with  the  consent  of 
the  husband,  and  to  debts  contracted  for  the  maintenance  of  the 
fitmily,  and  other  charges  of  the  marriage.     As  in  common  cases 
of  partnership,  recompense   may  be  claimed  and   had  for  any 
charges  which  ought  to  be  borne  exclusively  by  either  party. 
The  husband  alone  is  entitled  to  administer  the  property  of  the 
community,  and  he  may  alien,  sell,  and  mortgage  it  without  the 
concurrence  of  the  wife.     He  cannot  however  dispose  inter  vivos 
by  gratuitous  title  of  the  immovables  of  the  community,  or  of  the 
movables,  except  under  particular  circumstances,  and  testamen- 
tary dispositions  made  by  him  cannot  exceed  his  share  in  the  coro-«i^ 
inanity .*     The  community  is  dissolved  by  natural  death,  by  dvi^ 
death,  by  divorce,  b)-  separation  of  body,  or  by  separation  of  pro^ 
I)orty.    Upon  separation  of  body  or  of  property,  the  wife  resuro^^ 
lior  free  administration  of  her  movable  property,  and  may  alien  L    - 
ihit  she  cannot  alien  her  immovable  property  without  the  conse^^ 
of  her  husband,  or  without  being  authorized  by  law  upon  his  re^^t 
sal.     Dissolution  of  the  marriage  by  divorce  gives  no  right         o 
survivorship  to  the  wife,  but  that  right  may  occur  on  the  ci   ^rii 
(ItMith  or  the  natural  death  of  the  husband.     Upon  the  deaths     of 
either  party,  the  community  being  dissolved,  the  property  beloK=3g8 
(finally  to  the  surviving  party,  and  to  the  heirs  of  the  decea^k^ 
in  (Mjuul  moieties,  after  the  due  adjustment  of  all  debts,  and    -C/m 
puynuriit  of  all  charges  and  claims  on  the  fund.' 

l:U.  Such  is  a  very  brief  outline  of  some  of  the  more  iinp«r> 
tant  particulai-s  of  the  French  Code,  in  regard  to  the  property  rf 
married  pei'sons  in  cases  of  community.     The  parties  may  vaiy     , 
tlieHO  rij;hts  by  special  contract,  or  they  may  marry  nnder  ir/ist 
Ih  called  the  dotal  rule,  le  r<^gime  dotal.     But  it  woold  cany  OS 

>  (Olio  ('ivil  of  France,  art.  1087-1408;  Id.  art.  1497-1641. 

"  Jtl.  art.  1 101)-M  !0.  *  Code  Civil  of  France,  art.  1441-1498. 
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upon  the  consideratian  of  these  peculiarities,  as 
liy  to  point  out  some  of  the  broader  dLstinctiotis 
jlUh  and  the  French  law  as  to  the  effects  of 

the  personal  rights^  and  capacities,  and  dis- 
parties,  it  may  be  ntiited  that,  independently  of 
fht»  and  duties  of  conjugal  fidelity,  succor,  and 
tusband  becomes  the  liead  of  the  family,  and  the 
M5t  in  law  without  the  authority  of  her  husband. 
efoi^i  without  his  consent,  give,  alien,  sell,  mort* 
S  property.  No  general  authority,  even  though 
marriage  contract,  is  valid,  except  as  to  the  ad- 
the  property  of  the  wife.  But  the  wife  may 
lOUt  the  authority  of  her  husband.  If  the  wife 
%  she  may,  without  the  authority  of  her  husband, 
'hatever  concerns  her  business  ;  and  in  such  case 
ler  husband   if  tltere  is  a  community  between 

%€tice^fn  Englnh  and  Foreign  Law,  — If  we  com- 
l  jurisprudence^  brief  and  imperfect  as  the  out- 
b,  with  that  of  England,  it  presents,  upon  the 
examination,  very  striking  differences*  In  the 
personal  rights,  capacities,  and  disabilities,  the 

Eth  few  exceptions  (which  it  is  unnecessary 
>la€es  the  wife  completely  under  the  guar- 
Lire  of  the  husband.  The  husband  and  wife 
tion  of  law,  one  person,  lie  possesses  the  sole 
rity  over  the  person  and  acts  of  the  wife  ;  so 
ice  Blackstone  has  well  oliserved,  the  very  be- 
ne© of  the  wife  is  suspended  during  the  mar- 
incorporatod  and  consolidated  into  that  of 
this  reason  a  man  cannot  gi*ant  anything  to 
a  covenant  with  her  during  his  life,  though 
hy  wilL  She  is  inoapal«le  of  entering  into 
ting  any  deed,  or  doing  any  other  valid  act  in 
auits,  even  for  personal  injuries  to  her,  must 
(16  of  her  husband  and  herself,  and  with  his 

e,  art,  212-^6,  art.  1426,  2  TouUier,  Droit  Civ.  art. 

h  2  St<»nr,  £q.  Jur.  s.  1390-1420. 
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concurrence.  Upon  the  marriage  the  husband  becomes  liable  t»^^ 
all  her  debts,  but  neither  the  wife  nor  her  property  is  liable  fc^a 

any  of  his  debts.     In  the  Roman  law,  and  (as  we  haye  seen)  i j 

the  French  law,  the  husband  and  wife  are  for  many  purposs&a 
considered  as  distinct  persons,  and  may  have  separate  estate^ 
contracts,  rights,  and  injuries.^ 

134.  In  respect  to  property,  in  England  the  husband,  by  tbe 
marriage,  independently  of  any  marriage  settlement,  becomes  ipso 
facto  entitled  to  all  her  personal  or  movable  property  of  every 
description,  in  posesssion  and  in  action,  and  may  dispose  of  it  at 
his  pleasure.     He  has  also  a  freehold  in  her  real  estate  during 
their  joint  lives  ;  and  if  he  has  issue  by  her,  and  survives  her,  lie 
has  a  freehold  also  during  his  own  life  in  her  real  estate,  and  an 
exclusive  right  to  the  whole  profits  of  it  during  the  same  period. 
There  is  not  any  community  between  them  in  regard  to  property« 
as  in  the  French  law.     Upon  his  death  she  is  simply  entitled  to 
dower  of  one  third  of  his  real  estate  during  her  life,  and  he  mayt 
at  his  pleasure,  by  a  testamentary  disposition,  deprive  her  of  all 
right  and  interest  in  his  personal  or  movable  estate,  although  the 
whole  of  it  came  to  him  from  her  by  the  marriage.     During  the 
coverture  she  is  also  incapable  of  changing,  transferring,  or  io 
any  manner  disposing  of  her  real  estate,  except  with  his  coocor* 
rence ;  and  she  is  incapable  of  making  an  effectual  will  or  tes* 
tament.* 

135.  Now  these  differences  (which  are  by  no  means  all  iha^ 
exist),  exemplified  in  the  French  laws  and  in  the  English  hw0f 
are,  for  the  most  part,  the  very  same  as  exist  in  America  between 
the  states  settled  under  the  common  law,  and  those  settled  under 
the  civil  law  ;  between  those  deriving  their  origin  from  Spain  of 
France,  and  those  deriving  their  origin  from  England.'  We  may 
see  at  once  then  upon  a  change  of  domicil,  or  even  of  tempo- 
rary residence,  from  a  State  or  country  governed  by  the  one  law 
to  another  governed  by  the  other  law,  what  various  ques&ons  of 
an  interesting  and  practical  nature  may  —  nay,  must — grow  up 
from  this  conflict  of  local  and  municipal  jurisprudence. 

1  1  Black.  Com.  441;  2  Story,  Eq.  Jur.  8.  1366-1429;  1  Brown,  Crr.  Law, 
82;  2  Kent  Com.  129,  &c. 

*  2  Kent  Com.  129,  &c.;  2  Black.  Com.  433. 

«  2  Kent  Com.  183,  and  note.  See  1  Domat,  b.  1,  tit  9;  Id.  tit.  la 
See  Christy,  Louisiana  IHgest,  art.  Husband  and  Wife,  and  Louisiana  Code, 
art.  121-133. 
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t  of  Subject, —  The  subject  naturally  divides  itself 
(  first,  the  effect  of  the  marriage  upon  the  per- 
and  incapacities  of  the  wife,  or,  in  other  words, 
Und  her  powens,  coDsequeut  upon  tho  marriage  ; 
lie  effect  of  the  marriage  upon  the  rights  and 
husband  or  wife,  or  of  botli  of  them,  in  the  pro* 
to  them  at  the  time  of  the  marriage,  or  subse- 
l  by  them.  We  will  examine  them  under  these 
mIs,  although  (as  we  shall  presently  see)  some  of 
Ds  applicable  to  them  mutually  run  into  each 


and  DUabilittj  of  Wife, —  And  in  the  first  place 
ies  and  disabilities  of  the  wife.  It  is  extremely 
\  subject  of  the  personal  capacities  and  disabili^ 

0  lay  down  any  satisfactory  rule  as  to  the  extent 
e  or  ought  to  be  recognized  by  foreign  nations, 
i,  deemed  to  have  the  same  domicil  as  her  hus- 
an  during  the  coverture  acquire  none  other,  suo 

done  in   the   place   of  her   domicil  will    have 

1  they  are  or  are  not  valid  there.  But  as  to  her 
ere  there  is  much  room  for  diversity  of  opinion 
mg  nations.  We  have  seen  that  many  of  the 
kta  of  continental  Europe  liokl  that  the  capacity 
'  married  women,  as  iu  otlier  cases  of  the  per- 
ftceompany  them  everywhere  and  govern  their 
Z^hancellor  Kent  has  said  that  as  pei'sonal  quali- 
'ions  of  a  universal  nature,  such  a.s  infancy  and 
ed  by  the  law  of  the  domiciU  it  becomes  the 
ions  mutually  to  respect  and  sustain  that  law.^ 
general  sense.     But  every  nation  will  judge  for 

interest  requires,  and    in  framing   its  own 

ften  hold  acts  valid  within  its  own  territories 

la  foreign  domicil  might   prohibit   or  might 

doing. 

ftoZ.  —  In   considering    this   subject  it  is 

thiB  subject,  1  Burge,  CoL  &  For.  Law,  pt.  1,  c.  iS, 

S,  56,  67,  58,  60;  Henry  on  Foreign  Law,  p.  50;  Fer- 
.  3^1-^6;  Merlio,  Rupert  Autaria.  Maritale,  a.  10. 
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material,  at  least  so  far  as  foreign  jurists  are  concerned,  to  d3L^- 
tiuguish  between  cases  where  there  has  been  a  change  of  domicsil 
of  the  parties,  and  where  there  has  not  been  any  such  chan^-e 
of  domiciL     Where  the  domicil  of  marriage  remains  unchangecl, 
the  acts  of  the  wife  and  her  power  over  her  property  in  a  foreign 
country  are  held  by  many  foreign  jurists  to  be  exclusively  go- 
verned  by  the  law  of  her  domicil ;  in  other  words,  her  acts  are 
valid  or  not,  as  the  law  of  her  domicil  gives  her  capacity  or  in- 
capacity to  do  them.^    And  the  rule  is  applied  to  her  immovable 
property,  as  well  as  to  her  movable  property.     Thus  if  by  tlie 
law  of  her  domicil  she  cannot  alien  property  or  cannot  contract, 
except  with  the  consent  of  her  husband,  she  cannot  alien  ber     ^ 
property,  and  cannot  contract  without  such  consent^  in  a  fore^ 
country  where  no  such  restriction  exists.^     But  suppose  that  the 
parties  afterwards  remove  to  a  new  domicil  where  the  consent     ; 
of  the  husband  is  not  necessary,  is  the  law  of  the  new  domicil, 
as  to  the  capacity  of  the  wife,  to  prevail,  or  that  of  the  matrimo- 
nial domicil  ?     This  is  a  question  upon  which   foreign  jurists 
have  been  greatly  divided  in  opinion.^ 

138.  We  may  illustrate  this  distinction  by  a  few  examplea- 
Thus,  for  example,  the  law  of  England  disables  a  married  womaS>> 
from  making  a  will  in  favor  of  her  husband  or  any  other  persoa  5 
the  law  of  France  allows  it.     Suppose  a  husband  and  wife,  mar- 
ried in  and  subjects  of  England,  should  temporarily  or  perm^^ 
nently  become  domiciled  in  France,  would  a  will  of  the  wife  i^ 
France,  in  regard  to  her  property  in  England,  made  in  favor  o* 
her  husband  or  others,  be  held  valid  in  England  ?  *    Many  foreign* 
jurists,  among  whom  may  be  enumerated  Hertius,  Paul  Voe*'' 
John  Voet,  Burgundus,  Rodenburg,  Pothier,  and  Merlin,  hol^ 
the  opinion  that  the  law  of  the  new  domicil  must,  in  all  cases  C^* 
a  change  of  domicil,  govern  the  capacities  and  rights  of  propert;^ 
of  married  women,  as  well  as  their  obligations,  acts,  and  duties*^ 

1  Ante,  8.  51-55,  57,  64,  65;  post,  s.  141. 

*  Merlin,  Rupert.  Autoris.  Maritale,  s.  10,  art*  2;  Pothier,  Coui.  d'Or^ 
l^ans,  c.  1,  n.  7,  15;  ante,  8.  51-54,  64,  65,  69;  Le  Breton  v.  Miles,  8  Paige, 
261. 

*  See  Merlin,  Rdpert.  Effet  Rdtroactif,  8.  2,  3,  art.  5;  Aatoris.  Maii- 
tale,  8.  10;  ante,  8.  55-62.  See  also  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  5,  8. 2, 
p.  244-262. 

*  See  Merlin,  Rdpert.  Testament,  s.  1,  5,  art.  1,  2,  p.  809-319. 

»  Ante,  8.  55-62;  post,  s.  140,  141.  See  also  1  Burge,  Col.  &  For.  Law, 
pt.  1,  c.  6,  8.  2,  p.  253-261. 
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Id  seem,  would  answer  this  particular  question 
In  the  affirraative,  as  a  mere  question  of  capacity 
i status  of  the  wife  ;  for  he  holds  that  the  capacity 
F  married  women  to  do  things  changes  with  their 
Vt  acts,  valid  by  the  law  of  their  original  domicil, 
r  domicil  by  whose  laws  thej'  are  void,  axe  to  he 
!•'  Thus  he  says  that  a  married  woman,  who  is 
B  law  of  her  domicil,  where  the  Roman  law  (Droit 
of  entering  into  a  suretyship  for  another,  by  the 
am  Yelleionum,  or  of  contracting  with  her  hus- 

rdy,  if  she  goes  to  reside  at  Paris,  where  no 
there  deprived  of  that  exception.  And,  on 
a  woman  married  and  living  at  Paris,  and  after- 
"eside  in  Normandy,  or  in  any  other  country  where 
prevails  (Droit  Eerit),  loses  her  capacity  to  enter 
jontract,  which  she  previously  possessed.^  Yet 
ome  other  places  made  distinctions,  and  insisted 
lie  as  applicable  to  the  rights  of  married  women 
)f  their  husbands,  holding  that  those  rights  are 
law  of  the  place  of  the  marriage,  rather  than  by 
»qaent  actual  domiciL^ 

JurisU.  —  Other  foreign  jurists  however  have 
;  response  to  the  general  question ;  for  we  have 
;,  in  regard  to  personal  laws,  there  is  much  con- 
imong  them,  how  far  these  laws  are  affected  by 
omiciL'     Huberua  (as  we  have  seen)  holds   a 

%^  172;  ante,  a.  55. 

E1T2;  1  P^ullenois,  obs.  4,  p.  GI ;  2  Eoullenois,  ohs.  82» 
Botne  Rubtile  di*tinctiobs  on  this  subject,  which,  to  »ay 
B  not  in  ft  practical  sense  very  clear.  Lest  I  should  mis* 
hi^  remarks,  I  will  quote  them  in  the  original,  Iiftving 
icra  in  another  place,  *  Quand  il  8*agit  do  r«^t4\t  utaversel 
iction  faite  de  tonte  matii?re  rdelle,  abstracto  ab  omni 
eu  le  statute  qui  a  comm<^ncc  ^  fixer  6a  condition  r  coci' 
1  aatorit^Sf  et  la  suit  partout  en  quelque  endruit  qu'elle 
I  est  quealion  de  rhabilit6  on  inhabilitd  de  la  person ne, 
\^iby  h  fairt  une  certa'me  chnae^  alors  le  sUitnt*  qni  avait 
Tibe  enti^rement  k  f»on  dgard,  et  ciide  tout  Bon  empire  4 
»  duqael  elle  Ta  demeurer.*  1  Prolan d,  M<?m*  171,  172  ; 
Qllenois,  obs.  32.  p.  7-10;  Bouhier,  Cont.  de  Bourg, 
J;  Id.  B.  148,  140. 
.  2,  c.  4,  p.  340-^*08;  2  Boullenoift,  oba  32,  p.  22, 23,  29. 
\\  1  Bottllenois,  obs,   13,  p.  187-196;   Id.  p.  200;  2 
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>i]8  of  the  present  Civil  Code  of  France,*  His 
the  testameutury  power,  and  t!ie  manner  in  which 
the  situs  of  the  property^  also  aiforda  very  strong 
riostc  infirmity  of  all  general  speculations  on  this 

sen  already  intimated  that  the  opposite  opinion 
ned  by  many  jurists.  Let  us  briefly  refer  to  the 
r  of  them,  Hertiiia  has  put  the  following  case. 
trecht  married  persons  are  incapable  of  making 
Y  in  favor  of  each  other  ;  not  so  in  Holland.  Is 
operty  in  Utrecht,  made  by  mamed  persons  in 

Or  e  contra  is  such  a  will,  made  by  married 
jht  of  property   in    Holland,  valid  ?      He   an- 

question  in  the  negative,  and  the  latter  in  the 

iguage  of  Burgundus  is  still  more  direct,  he 
case  of  this  sort  as  to  the  rights  and  powers  of 
wife,  that  they  are  regulated  by  the  law  of  the 
roinde,  nt  soiamus,  uxor  in  (Kitestate  sit  raariti, 
cninor  eontrahere  possit,  et  ejusmodi,  respieere 
lujusque  domicilii*  Haec  enim  imprimit  (iualita- 
©adeo  naturam  ejus  afficit,  iit  quocunqne  terra- 
incapacitatem  domi  adeptain,  non  aliter  quara 
cjre  foras  circumferat*  Consequenter  dicemus, 
tcilium    persona,   novi  domicilii    conditionem 

hai  distinguished  the  cases  on  this  subject  into 
me  in  which  there  is  no  cliange  of  domieil  of 
(2)  and  those  in  which  there  is  a  change  of 
ler  ease  he  holds  that  the  capacity  and  inca- 
the  domicil  extends  everywhere*  In  the 
I  capacity  and  incapacity  of  the  new  dumicil 
cording  to  him,  the  disabiUties  of  a  wife  by 
attach  to  all  her  acts,  wherever  done,  at 

Itoaooe  pAtemelle,  b.  7,  Art.  1,  2,  S. 
I».  V.  art,  l,2»p*  8O»-310. 
s.  Leg,  s.  4,  p*  142,  a.  42, 43,  ed.  1737;  Id,  p,  201,  ed. 

in.  7,  p.  61. 

[Stat  tit  2»  c.  1,  R.  1;  Id.  pt  2,  c.  1»  s,  1;  Id.  c.  4, 

'.p.  10,  11;  Id*  p.  55,56;  Id.  p.  G3. 
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home  or  abroad,  as  long  as  the  domicil  exists.^    But  upon  al)OD& 
fide  change  of  domicil  by  her  husband,  she  loses  all  disabilities 
not  existing  by  the  law  of  the  new  domicil,  and  acquires  all  the 
capacities  allowed  by  the  latter.^    Hence  if  a  husband,  who  by 
the  law  of  his  domicil  has  his  wife  subject  to  his  marital  aathoritjr, 
changes  his  domicil  to  a  place  where  no  such  law  exists,  or  e  ooa- 
tra  if  he  changes  his  domicil  from  a  place  where  the  wife  is  ex* 
empt  from  the  marital  power  to  one  where  it  exists ;  in  each  cue 
the  wife  has  the  capacity  or  incapacity  of  the  new  domicil    ^Fac 
igitur  virum,  qui  per  leges  loci,  ubi  degit,  uxorem  habeat  in  potest 
tate,  collocare  domicilium  alio,  ubi  in  potestate  virorum  uxore0 
non  sunt ;   vel  vice  versa.     Dicendumne  erit,  induere  uxoreaa 
potestatem  qua  prius  liberata,  et  exuere,  cui  alligata  est?  U& 
affirmationem  sententiam  deduci  videmur  per  tradita  Buigondi' 
Et  recte ;  personam  enim  status  et  conditio,  cum  tota  regatur  * 
legibus  loci,  cui  ilia  sese  per  domicilium  subdiderit,  utique  mntato 
domicilio,  mutari  necesse  est  persons^  conditionem/  '    BoaUenai^ 
holds  on  this  point  the  same  opinion.^     Rodenburg  pats  anotlte^ 
case.     By  the  law  of  Holland  married  persons  may  make  a  will 
in  favor  of  each  other ;  by  the  law  of  Utrecht,  not.    Suppose   • 
man  and  wife  who  are  married  in  Holland  move  to  Utrecht,  is  tb^ 
will  between  them,  previously  made,  good  ?    And  he  decides  i^ 
the  negative.* 

142.   Boulleuois  however  has  himself  put  a  case  which  b^ 
seems  to  decide  upon  a  ground  which  breaks  in,  in  some  measurCt 
upon  the  general  doctrine.     He  supposes  the  case  of  a  wom^^ 
domiciled  and  married  in  a  country  using  the  Roman  law  (Droi^ 
Ecrit)  to  a  man  belonging  to  the  same  country.     She  has  tb^ 
right  and  capacity  by  that  law  to  enjoy  her  paraphernal  ftO' 
perty  there,  and  to  alienate  it  independently  of  her  hasbtndt* 
and  without  his  being  entitled  to  intermeddle  in  the  administtt* 
tion  of  it  in  any  manner.     He  then  puts  the  question  whether,  if 
her  husband  goes  to  reside  at  Paris,  where  no  such  law  existi, 

^  Ibid.  «  Ibid. 

*  Rodenburg,  de  Divers.  Stat.  tit.  2,  pt.  2,  c.  1,  8.  1 ;  2  Bonllenois,  App. 
p.  55,  56 ;  Burgund.  tract.  2,  n.  7. 

*  1  Boullenois,  obs.  4,  p.  61,  62;  Id.  obs.  16,  p.  205;  2  Boullenois,  db8.S2, 
p.  7-54;  Id.  p.  81,  82;  Id.  obs.  35,  p.  93-112. 

*  Rodenburg,  de  Div.   Stat.  tit.  2,  pt.  2,  c.  4,  8.  1;  2  BooUenois,  Appi. 
p.  63;  Id.  p.  81;  Id.  obs.  35,  p.  93-112. 

«  1  Domat,  b.  1,  tit.  9,  p.  167;  Id.  s.  4,  p.  179,  180. 
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marital  authority,  so  as  to  lose  from  that 
[nistration  and  alienation  of  her  paraphernal 
lenots  admits  that  she  falls  under  the  marital 
p  the  same  time  he  contends  that  she  has»  not^ 
i  right  of  administering  and  alienating  her  para- 

K^mxAQ  it  was  given  to  her  by  the  contract  of 
by  the  law  of  her  matrimonial  domicil :  and 
nnot  by  a  change  of  domicil  extinguish  her 
^n  such  authentic  titles.  And  though  she  cim- 
|he  consent  of  her  husband  in  such  administra- 
B»ii,  yet  he  is  bound  to  give  such  consent,^  But 
mpelled   to  admit  other  exceptions  to  the  doc- 

esiderations  are  mixed  up  in  the  case.     Thus 
roman  is  married  at  Paris,  and  has  a  com- 
th  her  husband  there,  and  she  has  property 
>&e,  and  her  husband  goes  to  reside  at  either  of 
1^  question  is  whether  she  is  at  liberty  to  sell  her 
Stfaout  the  authority  or  consent  of  her  husband  ; 
It  she  cannot  sell  her  property  there  without  the 
Isband,  although  she  was  mamed  at  Paris*     The 
I  is,  because,  in  the  countries  governed  by  their 
law,  the  property  of  a  married  woman  in  com- 
i  dotal  property,  and  is  presumed  to  have  been 
f  the  parties,  as  such ;  and  that  such  property, 
,  is  less  alienable  at  Aix  and  Toulouse  than  in 
ed  by  their  customary  law  ;  and  that  in  those 
i  as  in  Paris,  the  husband  has  the  right  of  the 
dotal  property  during  the  marriuge,  so  that  the 
il  does  not  make  the  right  of  the  husband  to 
dds,  if  the  woman  married  at  Paris  had  no  com- 
y,  and^  having  the  administration  thereof,  came 
jr  Toulouse,  then  she  might  sell  her  property 
ority  of  her  husband,  even  if  situate  in  Paris, 
longer  under  the  authority  of  her  husband,  who 
le  sale.     But  if  there  were  no  such  coramu- 
^at  she  might  sell.* 

p.  20,  21 ;  Id.   p.  22-28.     See  BouMer,  Cout*  de 
Id.  B.  40-45. 

32,  p.  22-24.     See  2  Froland,  Mttm.  1007-1064;  B<>a- 
^22,  •.  5-10;  Id.  8.  28-32;  J.  Voet,  ad  Pand.  5,  1, 101; 
r,  pt.  1,  c.  6,  s.  2,  p.  244-2G2. 
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143.  Common  Property  of  Husband  and  Wife.  —  Passing  from 
the  consideration  of  the  personal  capacities,  disabilities,  and 
powers  of  the  wife,  and  of  the  examination  of  the  different  opi- 
nions of  foreign  jurists  respecting  them  in  cases  where  there  has 
been  no  change  of  domicil,  and  in  cases  where  there  has  been 
such  a  change,  let  us  in  the  next  place  examine  into  the  effect  of 
marriage  upon  the  mutual  property  of  the  husband  and  wife,  and 
their  respective  rights  in  and  over  it.^  The  marriage  may  have 
taken  place  with  an  express  nuptial  contract  or  arrangement  88 
to  the  property  of  the  parties,  or  it  may  have  taken  place  with- 
out any  such  contract  or  arrangement.  The  principal  difficulty 
is  not  so  much  to  ascertain  what  rule  ought  to  govern  in  cases  of 
an  express  nuptial  contract,  at  least,  where  there  is  no  change  of 
domicil,  as  what  rule  ought  to  govern  in  cases  where  there  is  no 
such  contract,  or  no  contract  which  provides  for  the  emergency. 
Where  there  is  an  express  nuptial  contract,  that,  if  it  speaks  fuUy 
to  the  very  point,  will  generally  be  admitted  to  govern  all  the 
property  of  the  parties,  not  only  in  the  matrimonial  domicil,  bat 
in  every  other  place,  under  the  same  limitations  and  restricUons 
as  apply  to  other  cases  of  contract.^  But  where  there  is  no  ex- 
press nuptial  contract  at  all,  or  none  speaking  to  the  very  point, 
the  question,  what  rule  ought  to  govern,  is  surrounded  with  more 
difficulty.  Is  the  law  of  the  matrimonal  domicil  to  govern  ?  Or 
is  the  law  of  the  local  situation  of  the  property  ?  Or  is  the  law 
of  the  actual  or  new  domicil  of  the  parties  ?  Does  the  same  rule 
apply  to  movable  property  as  to  immovable  property  when  it  is 
situated  in  different  countries  ?  ^  Boullenois  has  remarked  that, 
even  on  the  subject  of  marriage  contracts,  the  law  of  the  place  of 
the  contract  will  not  always  decide  all  the  questions  arising  from 
it.^    Many  of  the  questions  touching  it  must  be  decided  by  the 

1  See  1  Burge,  Col.  &  For.  Law.  pt.  1,  c.  7,  s.  8,  p.  509-S40. 

'  See  Le  Brun,  Trait<S  de  la  Communaatd,  liv.  1,  c.  2,  s.  2;  Marphyv. 
Murphy,  5  Mart.  (La.)  83;  Lashley  v.  Hogg,  4  Paton  App.  Cas.  5S1;  Feu- 
bert  9.  Turst,  Prec.  Ch.  207,  208.  This  doctrine  has  been  fnlly  reoogniied  in 
England  in  the  case  of  Anstnither  v.  Adair,  2  Mylne  &  K.  513;  post,  a.  ISI; 
Le  Breton  ».  Miles,  8  Paige  (N.  Y.)  261. 

*  In  some  foreign  codes  there  are  express  provisions  that  marriage  oontFMii 
shall  not  fix  the  rights  of  the  couple  according  to  the  law  of  foreign  ooantriet. 
In  France  there  is  an  effective  prohibition  of  contracts  regulating  marriage 
rights  by  the  old  customs  of  the  provinces,  which  it  has  abolished.  Cods 
Civil,  art.  1300.    See  also  Bourcier  p.  Lanusse,  3  Mart.  (La.)  581. 

«  1  Boullenois,  Prin.  G^n.  48,  p.  11.    See  also  Dig.  5, 1,  65. 


IKCIDENTS  TO   MARRUGES. 


241 


of  the  parties,  and  sometimes  by  the  law  of 
^e  of  them.^ 

tees  of  cases  naturally  present  themselves  in  con- 
tiject.     First,   those   where  during  ilie  marriage 

tof  domicil ;  secondly,  those  where  there  is 
^  DomiciL  — Foreign  Juriits. —  And  first,  hi 
no  change  of  domiuil  and  no  express  nuptial 
VUA  lays  down  the  doctrine  in  hroad  terms,  that 

tt  of  the  marriage  itself,  properly  celebrated 
to  its  laws,  is  valid  in  all  other  places;  but 
lOid  effects  of  the  marriage  contract,  according 

PIplace,  are  to  be  held  equally  in  force  every- 
Haj's,  in  Holland  married  persons  have  a  com- 
R)perty,  unless  it  is  otiierwise  agreed  in  tijcir 
that  this  will  have  effect  in  ret»pect  to  pro- 
sland,  although  in  that  province  there  is 
f  of  the  losses  and  gains,  and  not  of  the  pro- 
^refore,  he  adds,  a  Frisian  married  couple  re- 
kiarriage  the  separate  owners,  each  of  their  own 
IloUand.  But  wlienever  a  married  couple 
province  (^Holland)  into  the  other  (Fries- 
irhich  afterwards  comes  to  either  of  them 
inity,  and  is  held  in  distinct  proprietary 
cedent  pmperty  held  in  community  re- 
right  in  which  they  originally  possessed  it. 
m  ipsi  contractus  ipsseque  nuptia;  certis  locis 
je  pro  justis  et  validis  habentur ;  sed  etiam 
ftctuum  nuptiarumque,  in  iis  locis  recepta^ 
(btinehunt.  In  HoUandia  conjuges  habent 
imunionero,  quatenus  alitcr  pactis  dotiUibus 
etiam  locum  habebit  in  bonis  sitis  in  Frisia, 
oommunio  qmestus  et  damni,  non  ipsorum 
^risii  conjuges  manent  singuli  rerura  suaruni, 
i  ftitarum,  domini ;  cum  primnm  vero  conjuges 
in  aliam«  bona  deinceps  qu£B,  alter! 


I  For.  Law,  pt.  1,  c,  7,  ».  8,  p.  699-640. 

3,  i.  9;   post,  9,  160;  1  Burge,  Col.  &  Far.  Law, 
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adveniunt,  cessant  esse  communia,  manentque  distinctis  proprie- 
tatibus ;   sic  ut  res  antea  communes  factae,  manent  in  eo  statu 
juris,  quem  induerunt.'  ^     The  example  he  thus  puts  obviously 
shows  that  his  doctrine  is  applied  to  cases  where  there  is  no  ex- 
press contract. 

145  a.  Mr.  Chancellor  Kent  has  applied  the  doctrine  of  Ho- 
berus  in  the  case  of  an  express  antenuptial  contract  between  the 
parties  ;  and  has  laid  down  the  rule  that  the  rights  dependeat 
upon  nuptial  contracts  are  to  be  determined  by  the  lex  loci  con- 
tractus.2  This  may  be  generally  correct  in  regard  to  cases  of  ex- 
press or  of  implied  nuptial  contracts ;  and  it  is  probable  that  none 
other  were  at  the  time  in  the  mind  of  the  learned  judge.  But 
we  shall  presently  see  that,  as  a  general  question,  in  regard  to 
the  universal  operation  of  the  lex  loci  matrimonii,  there  is  mucb 
controversy  upon  the  subject  among  foreign  jurists. 

146.  There  are  many  distinguished  jurists  who,  in  commox* 
with  Huberus,  maintain  the  opinion  that  the  incidents  and 
effects  of  the  marriage  upon  the  property  of  the  parties,  wher- 
ever it  is  situate,  are  to  be  governed  by  the  law  of  the  matrt' 
monial  domicil,  in  the  absence  of  all  other  positive  arrangements 
between  the  parties.^  Thus,  if  English  subjects  are  married  i«* 
England  without  any  nuptial  contract,  the  husband  being  entitle^ 
by  the  law  of  England  to  all  the  personal  or  movable  property 
of  his  wife,  will  be  entitled  to  it  wherever  it  may  be  situateA 
whether  in  England  or  in  any  foreign  country,  (a)  And  his  righta 
it  would  seem,  in  her  immovable  property,  wherever  it  may  l>^ 
situated,  would,  in  the  opinion  of  many  of  the  foreign  jurists,  l>* 
exclusively  regulated  by  the  law  of  England.*    So,  on  the  otb^r 

1  Hubenis,  lib.  1,  tit.  3,  de  Conflict.  Leg.  s.  9 ;  post,  s.  160. 

2  See  Decouche  v.  Savetier,  3  Johns.  Ch.  211 ;  2  Kent  Com.  458,  459.  Se9 
also  Feaubei*t  v.  Tiirst,  cited  in  Robertson  App.  Cas.  1,  and  Lashley  v.  Hogfr 
1804,  cited  Id.  4;  Le  Breton  v.  Miles,  8  Paige  (N.  Y.),  261. 

»  Merlin,  Kepert.  Cominun.  de  Biens,  s.  l,art.  3;  1  Boullenois,  p.  66(K-679,' 
Id.  obs.  20,  p.  732-818;  Rodenburg,  de  Div.  Stat.  tit.  2,  c.  5,  8. 12-15;  2  BonUe- 
nois,  Appx,  p.  41-46;  1  Burge,  Col.  &  For.  Law,  pt  1,  c.  6,  &  2,  p.  2U- 
253;  Id.  c.  7,  s.  8,  p.  599-609. 

*  Hertii  Opera,  de  Collis.  Leg.  s.  47,  p.  143,  ed.  1737;  Id.  p.  204,  ed.  1716. 
Many  jurists  make  no  distinction  in  the  application  of  the  doctrine  of  the  tadi 
contract  of  marriage  between  movable  and  immovable  property,  and  ( 


(a)  On  the  other  hand,  an  English-  the  law  of  England,  and  not  by  the 
man  marrying  in  England  a  lady  of  law  of  Jersey.  De  Greuchy  ©.  Wills, 
Jersey  becomes  liable  for  her  debts  by    4  C.  P.  D.  362. 
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aibjects  married  in  France,  without  any  contract 
d  hold,  as  we  have  seen,^  certain  kinds  of  their 
limunity  generally  ;  and  this  rule  would  apply  as 
k  property  situated  in  foreign  countries,  as  to  that 
pee. 

iDunds  upon  which  this  opinion  has  been  main- 

I11&    Sorae  foreign  jurists  hoUl  that  the  law  of  the 

toieil  attaches  all  the  rights  and  incidents  of  mar- 

>prio  vigore,  and  independently  of  any  supposed 

parties.^    Others  bold  that  there  is  in  such  cases 

ent  of  the  parties  to  adopt  the  law  of  the  niatri- 

hy  way  of  tacit  contract ;  and  then  the  same  rule 

died  to  express  nuptial  contracts.     Dumonlin  was 

it  least  the  most  distinguished  advocate,  of  this 

*    *  Quia    per    prajdicta   inest   tadtum   pactum, 

icrabitur  dotem  conventam,  in  casu,  et  pro  pro- 

iUiua  doraicilii,  quod  pnevidetur,  et  intelligitur; 

pactum^  uisi  con ven turn  fucrit,  intrat  in  actionem 

uxorise^  et   ilhim   informat     Itacjne  semper  re- 

initio  impressa/*    And  he  adds  that  it  applies 

wherever  situate,  and  whether  movable  or  im- 

B^um  inspiciatur  statutum  vel  consuetudo  primi 

■bonis  sub  illo  sitis,     Sed  locum  habebit  ubique 

!•  et  territorium  dicti  statuti,  etiam  interim  cor- 

tiincte,  sive  bona  dotalia  sint  mobilia,  give 
y  ill*!  law  of  the  domic il  of  marriage.  Others  again 
I  tlietn.  Foreign  jurists  commonly  in  the  t^nu  *■  bien»  ' 
projHjrty.  movable  and  immovable,  in  their  discussions  on 
Merlin,  Rupert,  Antoris.  Maritale,  b*  10,  art.  2;  Id.  Ma- 
iiRuniiutit  (le  BienB,  s.  1^  art.  3;  Voet,  de  8tatut.  s.  4,  c.  2, 
le  Dh.  Stat.  pt.  1,  tit,  2,  c,  5,  8.  lS-15;  Id.  pt.  2,  tit.  2, 
oitf,  Appx.  p.  41-46;  Id.  p.  63;  1  BouUenoia,  p.  673,  688, 
p.  bl»  88;  oba.  35,  p.  9*3,  94;  Id.  obs.  37,  p.  2m,  277; 
CoUis.  Leg.  8.  46.  47,  p.  143,  144,  ed.  1737;  Id.  p.  203; 
tDore,  Diaseri.  s*  S9,  p.  73,  74;  Huberna,  Jib.  1,  tit-  3,  s,  ^; 
429.     See  also  1  Burge,  CoL  k  For.  Law,  pt.  1,  c.  7, 


t  obs.  20,  p.  741.  750.  757,  758;  Huberus,  lib.  I,  tit.  3, 

Ip,  p.  757. 

i  lib.  1.  tit  1, 1.  1;  Opera,  torn.  3,  p.  555.  ed.  1681  j 
18;  Livermore,  Dissert.  ».  69,  p.  73,  74;  1  BouUenoi«, 
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immobilia,  ubicunque  sita,  sive  nomina.  Ratio  punctnalis  spe- 
cifica  procedat  in  vim  taciti  pact!  ad  formam  statuti ;  yelati,quod 
taciturn  pactum  pro  expresso  habetur.'  ^ 

148.  The  opinion  of  Dumoulin,  that  the  law  of  the  place  of 
the  marriage  constitutes  the  rule  by  which  the  rights  of  married 
persons  are  regulated,  by  a  tacit  contract  of  the  parties  in  the 
absence  of  any  express  contract,  according  to  the  maxim,  In  con- 
tractibus  tacite  yeniunt  ea,  quae  sunt  moris  et  consuetudinis,  has 
been  adopted  by  Bouhier,  Hertius,  Pothier,  Merlin,  and  other 
distinguished  jurists.^    It  is  opposed  however  by  others  of  no 
small  celebrity  ;  and  the  doctrine  of  tacit  contract  in  the  case  of 
marriage  (as  we  shall  see)  is  treated  by  some  of  them  as  a  mere 
indefensible  and  visionary  theory.*    D'Argentr^,  and   FrolanJ* 
and  Yander  Muelen  are  at  the  head  of  those  who  maintain  that 
the  law  of  the  situs  of  the  property  constitutes  the  rule  to  decile 
the  rights  of  the  married  couple  at  all  times  and  under  all  cir- 
cumstances.*    D'Argentr^   says :   *  Primum,  quod   Molinaeiw  » 
simplici  consuetudinis  dispositione  elicet  partium  conventionem 
et  pactum,  citra  ullam  conventionem  partium  adjectam  consue- 
tudini,  rationem  non  habet.     Alia  enim  vis  et  ratio,  aliud  et  prin- 
cipium  et  causa  obligationis,  quae  a  lege  inducitur,  alia  ejus,  qotf 
ab  pacto  et  conventione  partium  proficiscitur.'  ^ 

1  Molin.  Com.  ad  Cod.  lib.  1,  tit.  1,  L  1;  Conclus.  de  Statatis,  Oper* 
torn.  3,  p.  555,  ed.  1681;  1  Froland,  Mem.  61-63,218;  Livermore,  Diaseri 
8.  89,  p.  73,  74;  1  Boullenois,  obs.  29,  p.  757,  758. 

«  Bouhier,  Cout  de  Bourg.  c.  23,  a.  69-75,  p.  458,  459;  Id.  c  26,  p.  4(B- 
490;  1  Froland,  M^.  61-63;  Id.  178-211;  Id.  214-222;  Id.  274;  Merlin. 
Repert.  Communaut^  de  Biens,  s.  1,  art.  3;  Pothier,  Traits  de  la  Commanaut^ 
art.  1,  n.  10 ;  1  Hertii  Opera,  de  Collis.  Leg.  s.  47,  p.  143,  ed.  1737 ;  Id.  p.  204, 
ed.  1716;  post,  s.  150-152;  1  Burge,  Col.  &  For.  Law,  pt  1,  c.  7,  8.  8, 
p.  599-614. 

*  Froland,  in  opposing  the  doctrine  of  tacit  contracts,  deriyed  from  tbft 
supposed  operation  of  the  lex  loci  matrimonii,  says:  Ce  ne  sent  Ut  que  del 
paroles,  et  rien  au-delji.  Mirificum  illud  Molinsei  acumen;  des  sobtiH^ 
d'esprit;  des  id6es;  des  chim^res;  enfin  des  moyens,  que  la  seule  imaginati* 
^chaufT^e  produit.  Hac  gi'andiloquentia  etiamsi  Molinseus  personat,  tao* 
aperte  non  est  verum,  quod  dicit.     1  Froland,  Mem.  316;  post,  s.  167. 

*  D'Argentrd,  in  Briton.  Leges  des  Donations,  art.  218,  glos.  6,  n.  33,toin.^ 
p.  6.3.5-657;  Livermore,  Dissert,  s.  95,  p.  77;  1  Froland,  Mdm.  192-200;  Id* 
220,  222;  Id.  316;  1  Boullenois,  p.  673-699;  Id.  obs.  29,  p.  732-736;  li 
p.  740-750;  Id.  p.  757,  792;  2  Boullenois,  obs.  35,  p.  110;  Merlin,  Bipert* 
Communaut<$  de  Biens,  s.  1,  art.  3,  p.  110,  111;  Livermore,  Dissert. a. 92-106i 
p.  75-82;  1  Froland,  Mem.  61-64;  post,  s.  152  a,  note  2,  s.  167, 168;  1  Biirgei 
Col.  &  For.  Law,  pt.  1,  c.  7,  s.  8,  p.  609. 

*  D'Argeutre,  in  Briton.  Leg.  des  Donations,  art.  218,  gloe.  O^n.  33,1010.1* 


TO  MABRIACEa 


245 


itsefal  to  bring  together  in  this  place,  in  a  more 

OH  of  Horae   other  jurists  of  the  highest 

'Ct»  for  the  purpose  of  exhibiting  some  of 

IS  Bome  of  the  coincide uces  in  the  doctrines 

i  by  them, 

ihti  doctrine  that,  if  the  contract  of  mar- 

^}>u!aiion  for  community  of  property,  the  hiw 

Ihe  parties  are  domiciled,  and  to  which  they 

iof  marriage,  must  govern,  not  only  as  to 

in  that  place,  but  as  to  property  situate 

The  rights  of  married  persons,  he  adds,  over 

ihvy  then  have,  as  well  as  over  that  which 

Ktiire,  ought  to  be  regulated  by  an  uniform 
established  an  expresij  rule  by  the  contract 
Kto  decide  their  rights  as  to  all  their  prop- 
Me  no  stipidatioQ,  then  the  law  of  the  place 
domicil  establishes  a  rule  for  them  ;  since  they 
hubiuit  themselves  to  it,  when  they  have  not 
%  to  the  contrary. 

s  quite  as  exi^icit.  After  stating  that  the  com- 
^may  be  formed  by  an  express  contract,  or  by 
he  gives  as  a  reason  for  the  latter,  that  if  the 
lave  not  made  any  express  stipulation,  and  are 
Ittce  where  the  law  of  community  exists  when 
the  conclusion  is  tliat  they  have  referred  thera* 

^And  this  presumption  has  its  foundation  in 
sides  that,  as  to  things  omitted  in  the  con- 
cave referred  themselves  to  the  usage  or  law  of 
adds  that  as,  in  cases  of  express  contracts 
>perty,  the  contracts  reach  all  the  property 
in  other  countries,  so  iu  cases  of  tacit  con* 
I  resulting  by  ope  ration  of  law,  the  same  rule 
•  of  the  place  of  domicil  and  marriage  of  the 
a  community,  it  applies  to  all  property, 
lie*     It  has,  in  short,  all  the  character  and 


t.  02,  p,  75,  B.  95»  p,  77,  b,  106,  p.  8L    Se«  also 
f,  pt  1,  c.  7,  8,  8,  p.  6U&-614;  1  B^ultenois.  obs,  29, 

d,  p.  703,  4to  ed» 
\\a  Communautc,  lir.  1,  c.  2,  8.  2-4. 


246  coNFUcr  op  laws.  [a  151-153. 

effect  of  a  personal  law  or  statute,  although  it  regulates  pro- 
perty.^ 

152.  Hertius  has  put  a  number  of  cases  to  illustrate  the  gene- 
ral principle.     At  Li^ge,  by  law,  the  husband  by  marriage  ac- 
quires the  ownership  of  all  the  property  of  his  wife  of  every 
nature.     At  Utrecht  it  is  otherwise.     Is  an  inhabitant  of  Utrecht 
entitled,  jure  connubii,  to  take  all  the  property  of  his  deceased 
wife  situate  in  Li^ge?    He  answers  in  the  negative ;  because  the 
law  of   the  place  of  marriage,   Utrecht,   does  not  confer  it.' 
Again :  a  person,  in  whose  domicil  there  is  no  community  of  pro- 
perty between  married  persons,  possesses  property  in  another 
territory  where  such  community  of  all  property  exists,  and  he 
contracts  marriage  in   another  country  where  a  qualified  com- 
munity only  exists  (ubi  societas  bonorum  tantum,  sive  simpliciter, 
ita  dicta,  obtinet).     What  law  is  to  prevail  ?     Some  jurists  hold 
that  the  law  of  the  domicil  shall  prevail.     Others  are  of  a  dif- 
ferent opinion.     Hertius  himself  holds  that,  as  the  case  supposes 
the  place  of  the  marriage  to  be  foreign  to  both  parties,  the  law  of 
the  husband's  domicil  ought  to  prevail  as  an  implied  contract  be- 
tween the  parties.^     Again :   in  the  domicil  of  the  husband,  a 
community  of  property  exists  between   married   persons;  will 
that  community  apply  to  immovable  property,  bought  by  eiflier 
party  in  a  territory  where  such  a  law  does  not  exist  ?    Many 
jurists  decide  in  the  negative.     Hertius  holds  the  afiSrmative, 
upon   the  ground  of  an  implied   contract  resulting  from  tho 
marriage.* 

152  a.  Froland  puts  the  case  of  a  man  domiciled  at  Parisi 
who  goes  and  marries  a  woman  in  a  country  governed  bj  the 
Roman  law,  as  in  Rheims,  Auvergne,  or  Normandy,  or  e  contra; 
and  the  marriage  is  without  any  express  contract ;  and  he  tben 
asks,  in  such  a  case,  what  law  is  to  prevail  as  to  future  acquis* 
tions  (conquests)  ?  the  law  of  the  domicil  of  the  husband,  <ff 
that  of  the  wife  ?  or  that  of  the  place  of  marriage  ?  or  of  4* 

1  Id.  liv.  l,c.2,  8.  6,36-42. 

«  Hertii  Opera,  de  Collis.  Leg.  s.  44,  p.  142,  143,  ed.  1737;  Id.  p.  201,*^ 
1716. 

«  Id.  8.  46,  p.  143,  ed.  1737;  Id.  p.  202,  ed.  1716. 

*  Id.  p.  144,  8.  47,  ed.  1737;  Id.  p.  204,  ed.  1716.  The  decision  of  Mr- 
Chancellor  Kent  in  Decouclie  v.  Savetier,  3  Johns.  Ch.  (N.  Y.)  190, 211f 
treating  it  as  a  case  of  an  express  or  an  implied  contract,  would  lead  to  v^ 
same  conclusion. 
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property?     Aod   he   decides   in   favor  of  the 

I  bas  stated  the  question  iu  a  more  general  shape ! 
lomniunity  of  property  exists  by  the  law  of  the 
111  and  marriage  of  the  partieB,  it  extends  to  all 
ft  eliiewhere*  where  no  such   law  prevails?^     He 

6g  of  different  jurisU,  maintaining  opposite 
it,  and  concludes  by  stating  that  the  opinion 
le  affirmative  has  finally  prevailed,  in  cases 
an  expretis  contract  for  such  community  ;  and 
iWy  contends  for  it  in  cases  of  tacit  contract,  re- 
le  lex  loci  contractus.^  From  this  htiter  point 
kI  dissents  in  h  qualified  manner.*  He  deems  the 
itf,  independently  of  an  express  contract,  to  be  a 
erefore  confined  to  the  territory.  As  to  acquests 
J|^ethcr  of  movable  or  of  immovable  property, 
^KntrieH  where  the  law  of  community  exists,  he 
tsses  of  an  express  contmct,  tlie  law  of  the  matri- 
ought  to  prevail.  But  as  to  foreign  countries 
€  community  does  not  exist,  he  thinks  the  right 

»lt  in  vim  eonsuetudinis^  or,  in  vim  contractus  ; 
presume  a  tacit  contract ;  and  that  therefore 
governed  by  the  law  rei  sita^*^     It  would  seem 

m.  a2L     See  also  Voet«  de  Stat  s.  i,  c.  3,  s.  £>,p>  134,  i:i5, 
.  152,  ed.  1861, 

im.  p,  17S-200;  Id.  p.  211-271;  Id.  p,  272-340.  See 
p.  6d(MS3;  Id.  obs.  29,  p,  733-8 IS,  DumouJin's  words 
l>et  dabiam  quiti  Bocietas*  semel  coiitrac'ta,  complee* 
qiiB  sita,  sine  uUa  dilTtfreutm  territorii,  qutsmadmodum 
jkv^  tacitust  sire  exprei^.^u.s«  ligai  personam,  et  res  dis- 
^  obntai,  quod  htiju«nu>cli  societiiA  uon  est  expressa,  sed 
^totractu  expressw)  ptirtiuui,  sed  ex  tacito  vel  prajsutnpto 
dine  locali  introducto.*  I  Froliind,  M6m.  274,  See  aba 
[>,p.  69,  71-74;  Saul  t\  His  Creditors,  5  Mart,  N.S, 
tie  is  maintained  by  Bouhier,  » Tout  staiut/  sayn 
b^  convention  tacite  et  prednmee,  des  con trac tans,  eaU 
fCout.  de  B*jurg.  c.  32»  s.  69-74.  And  he  expressly 
of  tacit  coDtracts  ot  marriage,  following  out  the  reason- 
Ui>  c.  26,  ».  1-20.  On  the  other  hand,  D'Argentre  and 
,  all  laws  respecting  community  are  real,  and  not  per- 
'>  they  are  governed  by  the  law  rei  Kitfe*     1  BouUenois, 

♦  1  Froland,  M4m,  315-^17. 
515^17,  321-323,  339,  3U;  1  BonUenois,  oba*  2d, 
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aa^alres,  that  he  applied  his  doctrine 
■•    :::  -.  itlmitting  that  movables  should 
.     zt:   ijiruioil  of  the  parties.* 
■.    ii  I  i.y  the  same  principle  to  cases 
LiTr-ii.:  ds  to  cases  where  there  is  iioue, 
..li-.-  :he  law  of  the  matrimonial  domi- 
'.r^c:.     At  the  same  time  he  asserts 
-   -  ::•::  {lei-sonal,  hut  is  real,  and  hence 
.    r  mav  not,  directly  act  upon  pro])erty 
....".■  exists,  yet  it  will  give  a  right  of 
.>..:    .ontract,  which  may  be  enforced 
. .  :i:  :;:e  law  of  matrimonial  doniicil  in 
.  ;::•:  ■■biains  universality  of  applicaiiou 
..:ru^:.-     And  he  applies  it  equally  to 

.::   :   ::i;on  somewhat  different.    After 

.:.ivr  entertained  different  views  a"*  to 

:  :l:f  m^itrimonial  domicil  upon  the  real 

'.  :r.r  y^riies,  and  upon  that  afterwards 

N  :.:.i:  :hey  seem  generally  agreed  in  one 

«:•::>  ;heir  property  at  the  time  of  the 

c   '.iw  of  the  situs  ought  to  be  fol- 

■  yc::y  acquired  after  the  marriage  they 

..;  -.:  was  governed   by  the  law  of  the 

:  :.  .i:-.d  that  the  law  of  the  place  of  the 

T  non-community,  ought  to  govern. 

>  "..i::er  doctrine  is  not  coiTCct,  because 

:.:y  are  real,  and  that  those  who  adlici-e 

•  L  :o  resort  to  a  supposed  tacit  coiitrart 

•.•r:Tod   by  the  law  of  the  mjitrinionial 

'.:i:o  that,  without  aiming  a  blow  again."! 

:  lot,  which  on  account  of  its  equity  he 

•piiiiiui  is  that  there  is  no  necessity  for 

I!  :v.ity  to  be  a  personal  law,  in  onlerto 

v::iiie  as  to  i)r<»pcrty  acquired  after  the 

.:  s:inction.     This  distinction  is  that  the 


n;..v.  •:z.  2,  c.  5,8. 12-15;  2  Boiillenois,  Appx-P*^' 
•cv.  Id.  ol^.  29,  p.  732-735;  Id.  p.  751-757. 
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|ity  or  non-community  is  one  merely  fixing  the 
[in  of  the  married  couple,  and  therefore  not  a 
law**  Hence  he  holda  thiit  the  hiw  of  com- 
oommunity^  existing  in  the  raatrimoriial  doraicil, 
jperty  of  the  parties,  wherever  it  h  situated,  not 
id  of  any  tacit  contract,  but  proprio  vigore,  as  a 
kh  as  to  their  present  property  and  as  to  their 
kii9».  But  if  by  the  law  of  the  situs  the  law  of 
pohibited,  as  to  their  present  property,  or  as  to 

Iuibitions,  or  as  to  Ixjth,  then  he  admits  that  the 
[oyght  to  prevail  ;  for  in  all  casea  of  this  sort  the 
ilAa  to  the  real  law  of  the  situs*     '  Le  .statu t  per- 

E  occasion  au  stiitut  r<5el  de  la  situation/  ^ 
adopted  the  doctrine  of  tacit  contracts  main- 
I ;  and  therefore,  in  case  there  is  no  express 
^  if  the  law  of  the  matrimonial  domicil  creates  a 
loldft  that  it  applies  to  all  property^  present  and 
r  situated^  and  even  in  provinces  which  do  not 
(iuiuty.*  Grotius  is  also  stated  to  have  held  the 
n  ca*^  where  he  was  consulted.* 

f'Teraarked  by  the  Supreme  Court  of  Louisiana, 
mber  of  the  jurists  of  France  and  MoHaiid  are 
in  settling  the  rights  of  the  husband  and  wife, 
n  of  the  marriage,  to  the  property  acquired  by 
'  the  place  where  the  marriage  was  contracted^ 
where  it  was  dissolved  by  death,  must  be  the 
this  opinion  is,  by  most  of  them,  founded  on  the 
^ted  by  Dumoulin,  that,  where  the  parties  marry 
m  nuptial  contract,  they  must  be  presumed  to 
Hence  to  the  law  of  the  country  where  the 
aoe,  and  that  this  tacit  contract  follows  them 

tBut  that  court  are  of  opinion  that  the 
:ory,  especially  when  it  is  applied  to  cases 
.p.  786,  741,751-770. 
.  p.  736,  74 1»  750-754 ;  Id,  p.  754-757.  75^  760, 766, 
i*.  37,  p.  277;  post,  n,  1«6. 
il«  1a  Cotnt»atiaut<s  art.  Prt'liin.  n*  10-18;  post,  s.  166. 
ig^  Law,  c.  5,  p«  36,  37,  nol«;  1  Burge»  Col  &  For. 
605. 

',  in  deJirering  tlie  opinion  of  the  court  in  Saul  v.  His 
(La.)  590;  [wat,  «,  170. 
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of  property  acquired  after  a  subsequent  change  of  domicil  of  the 
parties.  Their  view  of  the  subject  is,  that,  if  the  doctrine  of  s 
tacit  contract  be  admissible  at  all,  the  contract  is  to  be  constnied 
in  the  same  way  as  if  the  laws  of  the  country  of  the  marriage 
were  inserted  in  it ;  and  that,  so  far  as  they  are  to  be  deemed 
real  laws,  and  not  to  be  personal  laws,  they  are  necessarily  terri- 
torial, and  can  be  construed  to  apply  only  to  acquests  or  acquiri- 
tions  within  that  particular  country.  The  extent  of  the  tadt 
agreement  depends  upon  the  extent  of  that  law.  If  it  has  do 
force  beyond  the  jurisdiction  of  the  sovereign  by  which  it  is  en- 
acted; if  it  is  real,  and  not  personal;  then  the  tacit  consent  of 
the  parties  cannot  turn  it  into  a  personal  statute.  The  parties 
have  not  said  so  ;  and  they  are  presumed  to  have  contracted  in 
reference  to  the  law,  such  as  it  was ;  to  have  known  its  limita- 
tions as  well  as  its  nature ;  and  to  have  had  the  one  as  much  in 
view  as  the  other.  In  one  word,  the  parties  have  t^reed  that  the 
law  shall  bind  them,  as  far  as  that  law  extends,  but  no  further.^ 

158.  Result,  —  The  result  of  this  reasoning  (and  it  certainlj 
has  very  great  force)  would  seem  to  be,  that  in  the  case  of  ama^ 
riage  without  any  express  nuptial  contract,  the  lex  loci  contractus 
(assuming  that  it  furnishes  any  just  basis  to  imply  a  tacit  con- 
tract) will  govern  as  to  all  movable  property,  and  as  to  all  im- 
movable property  within  that  country,  (a)  and  as  to  property  in 
other  countries,  it  will  govern  movables,  but  not  immovables,  the 
former  having  no  situs,  and  the  latter  being  governed  by  the  lex 
rei  sitae. 

159.  Perhaps  the  most  simple  and  satisfactory  exposition  of 
the  subject,  or,  at  least,  that  which  best  harmonizes  with  the  analo- 
gies of  the  common  law,  is,  that  in  the  case  of  a  marriage  where 
there  is  no  special  nuptial  contract,  and  there  has  been  no  change 
of  domicil,  the  law  of  the  place  of  celebration  of  the  marriage 

1  Mr.  Justice  Porter,  in  the  case  of  Saul  v.  His  Creditors,  5  Mart.  N-S* 
(La.)  509,  603-605;  post,  s.  187. 

(a)  See  Bonati  v.  WeLsch,  24  N.  Y.  phreys,  14  Smedes  &  M.  130;  Banko^ 

157;  Kendall  v.  Coons,  1  Bush  (Ky.)  Louisiana  v,  Williams,  46  MiB8.<Jl^' 

5:)0;  Townes  v.  Durbin,  3  Met.  (Ky.)  Hicks  v.   Skinner,  71  N.  Car.  5^'' 

352;  Keyser  v.  Pilgrim,  25  Tex.  217;  Craycof!  v.  Morehead,  67  N.  Car.i22. 

Parrott  v.  Nimmo,  28  Ark.  351 ;  Bond  So  of  lands  sold  after  the  change  of 

17.  Curamings,  70  Me.  125;  Smith  v.  domicil,  against  parchasera  with  i>0" 

McAtee,   27  Md.  420,  Newcomer  v.  tice.     Parrott  v.  Nimmo,  supra. 
Orem,  2  Md.  297;   Vertner  v.  Hum- 
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I  the  rights  of  the  parties  in  respect  to  all  pei^oual 
perty»  wherever  that  is  acquired,  and  wherever  it 
;  but  real  or  iniinovable  property  ought  to  be  left 
by  the  lex  rei  sitae,  as  not  within  the  reach  of  any 

law-^  Where  tliere  is  any  lipecial  nuptial  con* 
he  parties,  that  will  furnish  a  rule  for  the  case, 
•  of  contract,  ought  to  be  carried  into  eflect  every- 
le  general  limitations  and  exceptions  belonging  to 

of  contracts,* 

ext  place,  wliat  is  the  principle  to  be  adopted  in 
re  has  been  a  change  of  domieil  ?  And  thii>  ad- 
iMpect:  6rst,  in  relation  to  property  acquired  by 
tt  the  removal ;  and  iieeondly,  in  relation  to  pro- 
^f  the  parties  afterwards  in  the  new  domiciL  In 
owever  we  are  to  he  utidcrstood  to  speak  of  tlie 
iw,  where  there  is  no  express  nuptial  contract 


|av 


Foreign  Law,  c.  7,  p.  48,  49;  post,  s.  454;  Le  Breton  t% 
r.)  2«K 

Paul  Voet  Ijiys  down  tlie  foJluwing  doctnrie.  ^  Si  atatuto 
njuge.H  hona  ntnt  cnmmunia^  vel  pactii  antenuptiaUbus  ita  eoij- 
im,  ubiqiie  tocoruni  hxivi^  communia  foreiii*  etiam  ad  tllii, 
t,  11  bi  noil  nisi  quscsitoruin  est  communio,  djibitur  actio,  ut 
Voct,  de  Stttt  8.  4,  c.  2,  a.  16,  p.  VII,  ed.  1716;  id.  p,  142, 
t.  Ut  p*  131 «  ed.  1716  ;  M  p.  UO,  ML  Vet  he  deems  laws 
nunilT  of  property  to  be  rt*al  and  not  |>ers()iml  laws.  Id. 
134,  135,  ed.  1716.  See  I  Froland,  Mem.  199,  200.  Thia 
7j  may  be  reconciled  by  considering  tbiit,  though  the  law 
at,  yet  it  may  found  a  right  of  action  for  property  sitimta 

0  Rodenburg,  de  Divers.  Stat  tit.  2,  c.  5,  ».  12-15;  2  BouU 
46.  A  distinction  of  this  »ort  Reems  not  unknown  to  the 
M,  Ca9.  in  Batik.  481.  Lord  Meadowbank,  in  a  Scottish 
aaoe,  Uid  down  the  following  doctrine  aa  nnque.stionable. 
Ml  of  Iraujiference  by  contract  of  ma^rie^^e,  when  a  lady  of 
reiU  dt?al  of  money  in  Scotland,  or  stock  in  the  bank,  or 
erii  raarrit»»  in  London,  the  whole  property  is  ip»o  Jure  her 
•igncKi  to  liini.  The  legal  assignment  of  a  marriage  ope- 
to  lemVory*  all  the  world  over.*  lioyal  Bank  of  Scotland 
ift.  Bank.  Appx.  491.     Lord  Eldon  ba3  affinned  this  doc* 

1  relation  to  jiersonal  pniperty,  but  not  in  relation  in  real 
laei  of  bankruptcy  to  which  he  af>plied  it,  he  added  that 
•bligatiun  on  a  bankrupt  to  convey  his  real  estate,  situate 

>  the  Assignees.     Selkrig  i^.  Davies,  2  Hcise,  Bank.  Caa. 


r 


&  For.  Law,  pt.  L  c.  7,  s.  7,  p.  600-^40;  ante,  s.  155; 
luauxtr*  Hey,  2  Sandf.  Ch.  ^. 
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161.  Change  of  Domicil  —  Foreign  Jurists.  Upon  this  subject 
there  is,  as  we  have  already  seen,  no  small  diversity  of  opinion 
among  foreign  jurists  as  well  in  regard  to  the  rights  to  pro- 
perty acquired  after  the  change  of  domicil,  as  in  regard  to  the 
rights  to  property  antecedently  acquired.^  Bouhier  lays  down 
the  rule  in  general  terms,  that  in  relation  to  the  beneficial  and 
pecuniary  rights  (les  droits  utiles  et  p^cunlaires)  of  the  wife 
which  result  from  the  matrimonial  contract,  either  express  or 
tacit,  the  husband  has  no  power  by  a  change  of  domicil  to  alter 
or  change  them,  according  to  the  rule,  nemo  potest  mutare  con- 
silium suum  in  alterius  injuriam  ;  and  he  insists  that  this  is  the 
opinion  of  jurists  generally .^  Thus  if  by  the  law  of  the  matri- 
monial domicil  there  exists  a  community  of  property  between  the 
husband  and  the  wife,  and  they  remove  to  another  place  where 
no  such  community  exists,  the  rights  of  neither  party  are 
changed ;  and  the  community  applies  in  the  same  manuer  as 
in  the  original  domicil.^  And,  on  the  other  hand,  if  no  each 
community  exists  in  the  matrimonial  domicil,  a  transfer  of  domicil 
to  a  place  where  it  does  exist  will  not  create  it;  for  a  change  of 
domicil  would  not  add  anything  to  the  marriage  rights  in  the  case 
of  an  express  contract,  and  therefore  ought  not  to  do  so  in  that 
of  a  tacit  contract.*  This  also  is  Dumoulin*s  opinion.  He  says 
that  this  is  controverted  by  some  authors  ;  but  it  is  so  unjustly  and 
falsely.  '  Sed  controvertunt,  si  maritus  postea  cum  uxore  trans- 
tulerit  domicilium,  an  debeat  attendi  illud,  quod  erat  tempore 
contractus,  an  vero  ultimum,  quod  invenitur  tempore  mortis;  et 
istud  ultimum  tenet  Salicetus,  et  sequitur  Alexander.  Sed  hoc 
non  solum  iniquum  ;  quia  maritus  de  loco,  in  quo  nihil  lucratnr, 
vel  tantum  quartam,  posset  transferre  domicilium  ad  locum,  in 
quo  totam  dotera  lucraretur  praBmoriente  uxore  sine  liberis.  Et 
quod  sit  falsum,  probo  per  testem  dictse  legis,  Exigere  dotem/* 
Bouliier  makes  no  distinction  whatsoever  between  movable  pK>" 
perty  and  immovable  property.®  Nor  does  he  seem  to  recognize 
any  distinction  between  property  acquired  before  the  change  of 
domicil,  and  that  acquired  after  the  change  of  domicil.^ 

1  Ante,  8.  137-142;  Id.  143-159;  1  Burge,  Col.  &  For.  Law,  pt  1,  c.7,».8> 
p.  609-040. 

«  Bouhier,  Cout.  de  Bourg.  c.  22,  s.  03-72.  «  Ibid.  *  Ibid. 

*  Dig.  5,  1,  65,  de  Judiciis;  ante,  8.  147;  Molin.  Comm.  ad  Cod.  lib.  1,  tit- 
1, 1.  1;  Molin  Opera,  torn.  3,  p.  555. 

•  Bouhier,  Cout.  de  Bourg.  c.  22,  s.  79,  80.  »  Id.  o.  22,  per  tot 
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ipport3  the  like  opinion.     He  insists  that,  if 
Esial  contract  of  marriage,  the  law  of  the  place 
le  is  oelehrated  and  in  which  the  parties  are 
as  a  tacit  contract;  and  that  no  subsequent 
can  change  the  legal  rights  of  the  parties,  even 
ed  property.'     And  he  puts  the  case  of  a  mar- 
nd  a  sulisequent  change  of  doniicil  of  the  parties 
Bar*  where  the  survivor  is  by  custom  entitled 
>pfirty  in  movables  by  survivorship  j  and  holds 
b^  the  movables,  wliether  acquired  before  the  re- 
Ihe  removal,  arc  governed  by  the  huv  of  corn- 
Dot  all  remain  to  the  survivor.     ^  Le  raisnn  est, 
iHir  r^tablissement  de  cominunaut^  fait  pat'  le 
^coutume,  selon  lequel  on   a  du  partager  les 
m  que  les  conquets/  * 

rg  puts  the  case  of  a  marriage  in  a  place  where 
ntinity  of  property,  between  husband  and  wife 
ibsequent  removal  to  another  place  where  it  has 
i  he  asks  if  the  community  still  subsists  in  the 
[e  observes  that  most  of  the  Dutch  jurists  are  of 
oes;  and  in  this  opinion  he  concurs  to  this  ex- 
imtinity  will  continue  until  the  parties  have  by 
IsMsarded  it,  and  then  it  will  cease.^  And  he  ap- 
inciple  to  caset*  of  dowry  by  the  customary  law, 
matrimonial  domicil  ought  to  prevail,* 
Ota  the  following  question  :  A  marriage  is  con- 

(here  the  civil  law  governs  (i*  e.,  where  there 
lid   afterwards  the  couple  remove  to  a  place 
inmunity  exists ;  and  to  the  inquiry  whether 
ire  is  a  comrounitj^  in  the  acquisitions  of  the 
^movaK  he  answers  in  the  negative,  adopting 
lenlmrg;   and  he  gives  this  reason  for  his 
H  probable  that  the  married  couple,  who  did 
inity  of  goods  in  the  bt^ginning,  inteniled  to 
Inge  of  domicil,     *  Nam  probabile  non  est, 

I  la  Communaut^  liv.  1,  c.  2,  ».  5a,  50,  p.  20* 

iv.  Stat,  pt.  2,  tit,  2»  c.  4,  b.  3,  4;  2  Bonllenoia,  Appx. 
|.lil.  obs.  36»  p*  173;  ante,  s.  15^. 

SUi.  pL  2,  tiL  2,  0*  4,  s«  5;  2  Boullenoi»,  Appx.  p. 
15i 
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conjuges,  qui  pactis  in  societatem  bonorum  ab  initio  non  con- 
sensuerant,  sola  domicilii  mutatione  earn  inducere  voluisse.'^  In 
the  more  general  form  in  which  the  question  may  be  presented, 
whether  in  the  case  of  married  persons  removing  from  their  matri- 
monial domicil  where  a  community  of  property  exists,  to  a  place 
where  it  does  not,  they  are  to  be  governed  by  the  law  of  the 
matrimonial  domicil,  he  evidently  adopts  the  affirmative,  citing 
Rodenburg.2  And  he  applies  his  doctrine  to  immovable  property, 
as  well  as  movable  property,  making  an  exception  however  of  the 
case  where  there  is  a  prohibitory  law  of  the  country  of  the  sitoa.* 

165.  Paul  Voet  appears  to  maintain  the  doctrine  generally,  that 
a  change  of  domicil  does  not  change  the  effect  of  the  marriage 
contract,  express  or  tacit.  *  Quid,  si  maritus  alio  domicilium  peat- 
modura  transtulerit,  eritne  conveniendus,  secundum  loci  statutum, 
in  quem  postremum  sese  recepit.  Non  equidem.  Quia  non  eo 
ipso,  qui  domicilium  transferat,  censetur  voluntatcm  circa  fecta 
nuptialia  mutasse.  Nisi  eadem  solemnitas  in  actu  contrario  inter- 
cesserit.  Accedit,  quod  ilia  pacta  solus  mutare  nequeat  maritns, 
id  quod  tamen  posset,  si  per  emigrationem  in  alium  locum,  ea 
mutarentur.'^  Merlin  maintains  the  like  opinion,  saying  that  if 
a  couple  are  married  at  Paris,  meaning  at  the  time  to  live  there, 
and  afterwards  they  remove  to  Lyons,  in  such  a  case  the  com- 
munity formed  at  Paris  will  continue  as  to  property  acquired  at 
Lyons.^ 

166.  Boullenois  holds  the  opinion,  as  we  have  seen,  that  the 
law  regulating  the  community  affects  the  state  or  condition  of  the 
parties,  and  is  therefore  a  personal  law,  and  accompanies  them 
everywhere,  and  affects  property  wherever  situate.*    He  acco^ 

1  2  Hertii  Opera,  de  CoUis.  Leg.  s.  40,  p.  145,  ed.  1787;  Id.  p.  203,  ei 
1716. 

a  Id.  8.  48,  p.  145,  ed.  1737;  Id.  p.  206,  ed.  1716. 

«  Id.  8.  47,  48,  ed.  1737,  p.  144,  145;  Id.  p.  205,  ed.  1716. 

*  Voet,  de  Stat.  s.  9,  c.  2,  n.  5,  6,  7,  p.  264,  266,  ed.  1716;  Id.  p.  319,31ft 
ed.  1061 ;  Id.  8.  4,  c.  2,  n.  16,  p.  127,  ed.  1716;  Id.  p.  142,  ed.  1661;  li"-  *; 
c.  3,  n.  9,  p.  134,  135,  ed.  1716;  Id.  p.  151,  152,  ed.  1661;  post,  8.  168.  I^*" 
Voet  holds  all  such  contracts,  whether  express  or  tacit,  to  be  real  and  notp^ 
sonal  laws;  and  therefore  not  directly  affecting  property  out  of  the  territory' 
but  only  indirectly,  by  a  remedy  to  enforce  the  contract  against  extra-territon>* 
proi^erty.  Voet,  ad  Statut.  s.*4,  c.  3,  8.  9,  p.  134,  135.  ed.  1716;  Id.p.1^^' 
152,  ed.  1161 ;  post,  s.  1()8;   Livcrmore,  Dissert  s.  115-123,  p.  87-92. 

*  Merlin,  Repertoire,  Communautd  de  Biens,  s.  1,  p.  111. 

«  Ante,  8.  155;  1  Boullenois,  obs.  29,  p.  736,  741,  750-754;  Id.  p.  760-T^*^' 
2  Boullenois,  obs.  38,  p.  277;  Saul  v.  His  Creditors,  5  Mart  N.S.  607. 
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if  by  the  law  of  the  matrimonial  doniicil  a  com- 

^erty  exists,  that  conimuiiity  extends  to  all  future 

Aietber  movable  or  immovable,  even  in  places  to 

1^  have  afterwards  removed,  and  where  no  such 

ilts,^     Potlner  ha8  adopted  the  opinion  of  Boulle- 

'iw  of  community  is  to  be  deemed  a  jjersonal  law 

mr;  and  he  also  adopts  the  doctrine  of  Dumoulin 

nct8.^     So  that  he  has  no  hesitation  in  declaring, 

L  that  the  law  of  the  matrimonial  dumieil  governs 

prywhere.*    But  he  has  omitted  to  put  the  case  of  a 

KUand  the  effects  which  it  would  produce.    In  an- 

l^Jaid  down  as  a  general  principle,  that  a  change 

^■im  {tcrsonsfrom  the  empire  of  the  laws  of  their 

Una  subjects  them  to  the  new."*    Wfiat  then  ought 

o^a  removal  upon  property  ncquiied  in  the  new 


Vf^era  good  deal  of  hesitation,  lias  given  his  own 
itibject  to  this  effect.  In  cases  where  there  is  an 
►  of  community  of  propei-ty  between  the  husband 

holds  that  a  change  of  domicil  does  not  alter  the 
ties;  and  that  the  community  applies  to  property 
[ie  community  is  unknow^n  as  well  as  where  it 
lere  there  is  no  express  contract,  he  deems  the 
I'urely  real,  and  therefore  as  not  extending 

111      I  il  domicil.®     He  treatis  thu  notion  of  Du* 

»N>itlraot  in  such  a  case^  aa  a  mere  imaginary 
nothing  else ;  a  mere  subtlety,  phantom,  and 
IsoDt  Ih  que  des  paroles,  et  rien  au-del^.  Mirili- 
Bt acumen:  desaubtilit^s  d*esprit;  des  id^es;  des 
des  moyens  que  la  seole  injagination  ^^ehauffee 

Idiloquentia  etiamsi  Molinoius  personal  tiimen 
ED,  quod  dicit.'"^     The  conclusion  to  which  he 


m. 


9,  p.  277,  278,  283-283;  ante,  b,  155, 

la  Comaiatiaut(5,  art  Pnilim.  n.  10-13;  ante,  s.  156. 


rlilans^  o«  1,  n.  13;  ante,  «.  51  ( 


156. 


,  c.  I,  s.  10,  11,  p.  2(K)-210;  Id.  p.  341;  Td  p,  100. 
.  2,  c-  3,  ».  0-11,  p,  315-338;  Id  p.  341 ;  ante,  s.  148, 


.  2»  e.  8|  i.  0,  p.  316. 
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place  where  the  law  of  community  exists,  and  remove  to  anothei 
place  where  it  does  not  exist,  the  change  of  domicil  has  no  effect 
whatsoever ;  but  the  rights  of  each  are  the  same  as  if  they  bad 
remained  in  their  matrimonial  domicil ;  and  the  acquisitions  of 
immovable  property,  situate  in  the  new  domicil,  do  not  fall  into 
community,  but  are  governed  by  the  law  rei  sitse.  As  to 
movables,  he  holds  that  the  law  of  the  actual  domicil  ought  to 
govern.^ 

168.  There  are  many  other  jurists  who  maintain  that  the  law 
of  community  among  married  persons  is  real  and  not  personal; 
and  among  these  the  most  distinguished  are  D'Argentr^,  Dumoa- 
lin,  Paul  Voet,.and  Vander  Muelen.^  According  to  them,  the  law 
rei  sita)  will  govern  in  all  cases  where  there  is  no  express  or  tacit 
contract  But  then  we  must  take  this  proposition  with  the  accom- 
panying qualification,  that  those  of  these  jurists  who  admit  of 
the  doctrine  of  a  tacit  contract,  adopting  the  law  of  the  place  of 
marriage,  among  whom  are  Dumoulin  and  Paul  Voet,  also  hold, 
that  although  the  law  of  the  place  of  the  marriage  does  not 
directly  act  upon  the  property  in  a  foreign  country,  yet,  through 
the  means  of  this  tacit  contract,  it  acts  indirectly,  and  enables 
the  parties  to  enforce  it  against  that  property  by  a  proper  suit 
in  rem.3 

169.  Huberus,  as  we  have  seen,  does  not  hesitate  to  assert 
the  doctrine  that,  in  case  of  a  change  of  domicil,  future  acquisi- 
tions of  married  persons  are  governed  by  the  law  of  their  actual 
domicil  and  not  of  their  antecedent  matrimonial  domicil.^  Thus, 
after  asserting  that  in  Holland  there  is  a  community  of  propertyi 

1  1  FroUnd,  M^m.  pt.  2,  c.  3,  s.  9-11,  p.  315-323;  Id.  p.  341.  I  con- 
fess myself  under  some  difficulty  in  reconciling  what  is  here  said  with  whit 
Froland  seems  to  decide  in  the  next  chapter  (4th),  s.  3,  p.  345,  &c.,  where  b* 
appears  to  Iiold  that  a  woman  marrying  in  a  place  where  the  law  of  commu- 
nity does  not  exist,  does  not,  by  removing  with  her  husband  to  a  place  where  it 
does  exist,  acquire  any  right  of  community  to  his  acquisitions  or  movables  in 
the  latter. 

a  1  Boullenois,  obs.  29,  p.  758-761,  765;  P.  Voet,  de  Stat.  s.  4,  c.  8,  p.  134, 
135,  8.  9,  ed.  1716;  Id.  p.  151,  152,  ed.  1661.  See  also  J.  Voet,  ad  Pwd. 
5,  1,  n.  101;  Merlin,  Communautd  de  Biens,  s.  1,  art.  3,  p.  104,  IW' 
Bouhier,  Cout.  de  Bourg.  c.  33,  a.  34.  See  Saul  v.  His  Creditors,  6  Ito*" 
N.S.  (La.)  588,  598,  590;  ante,  s.  148,  149,  note. 

«  P.  Voet,  de  Statut.  s.  9,  c.  2,  n.  5-7,  p.  264-266,  ed.  1716;  Id.  p.  31>- 
323,  ed.  1601;  ante,  s.  165,  note;  ante,  s.  147;  post,  8.  169;  1  Buige,  CoL  * 
For.  Law,  pt.  1,  c.  7,  s.  8,  p.  612-614. 

*  Ante,  8.  145. 
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nd  in  Friesland  not,  he  says,  if  the  married  couple  remove  from 
he  one  province  (Holland)  to  the  other  (Friesland)  whatever  pro- 
perty is  afterwards  acquired  ceases  to  be  common,  and  remains  in 
distinct  ownership  (distinctis  proprietatibus)  ;  and  the  property 
before  held  in  community  remains  clothed  with  the  same  legal 
character  that  it  previously  possessed.^  And  he  applies  this 
doctrine  as  well  to  immovable  property  as  to  movable  property, 
relying  upon  the  doctrine  of  tacit  consent  or  tacit  contract  ;2 
and  holding  the  opinion  of  Dumoulin:  ^Quia  pactio  bene  exten- 
ditur  ubique,  sed  non  statutum  merum,  hoc  est,  sola  et  mera  vi 
statuti.'* 

170.  It  would  be  endless  to  recount  the  diversities  of  opinion 
among  foreign  jurists  on  this  subject,  following  out  the  almost 
infinitely  varied  cases  which  the  customs  and  laws  of  different 
provinces  and  countries  have  brought  before  them.  According  to 
the  opinion  of  the  Supreme  Court  of  Louisiana,  already  cited,* 
the  greater  number  of  foreign  jurists  are  of  opinion  that,  in  set- 
tling the  rights  of  husband  and  wife,  on  the  dissolution  of  mar- 
ri^e,  to  the  property  acquired  by  them,  the  law  of  the  domicil  of 
the  marriage,  and  not  of  the  place  where  it  is  dissolved  by  death, 
is  to  be  the  guide.^  It  is  probably  so  ;  but  there  is  more  diflBculty 
in  affimiing  it  where  there  has  been  a  change  of  domicil  than 
^here  there  has  been  no  such  change.  It  may  be  inferred  that  the 
Scottish  law  has  adopted  the  rule  that,  in  cases  of  community, 
^here  there  is  no  written  contract,  the  law  of  the  domicil  of  the 
P&rties  at  the  death  of  either  of  them  regulates  the  disposal  of 
the  pi-operty  of  the  parties.^ 

'  Ibid.  «  Huberus,  lib.  1,  tit.  3,  8.  9;  ante,  s.  145. 

*  Livermore,  Diss.  8.  89,  p.  73,  74 ;  1  Froland,  Mem.  63. 

*  Ante,  8.  157. 

*  Mr.  Jastice  Porter,  in  delivering  the  opinion  of  the  court  in  Saul  r.  His 
^itors,  5  Mart  N.S.  (La.)  599;  ante,  8.  157. 

•Fer^sson  on  Mar.  &  Divorce,  346,  347;  Id.  361.  There  are  some  re- 
^^h  of  Mr.  Burge  on  this  subject,  which  deserve  to  be  cited  in  this  place, 
'"hoc  igitur,'  says  he,  *conflictu  quibns  adstipulabimur?  was  the  obvious 
^l^ion  of  one  of  the  jurists  after  he  had  been  reviewing  these  discordant 
^Jiions.  The  following  considerations  will  perhaps  justify  a  concurrence 
^th  bim  in  the  answer  given  by  himself.  **  Mihi  tutius  videtur  adhaerere 
•^cunda  setentiae  (quae  negat  praedia  alibi  sita  communicari),  quam  non  solum 
^^  Talidissima  munit,  sed  et  praestantes  auctores,  et  consensus  aliquot  muni- 
Wpiorum  probant."  Ist.  The  law  which  by  its  own  force  and  operation,  and 
ndependent\y  of  contract,  gives  an  interest  in  immovable  property,  is  a  real 
iir.    2d.  Immovable  property  is  not  subject  to  the  power  of  a  real  law,  unless 

17 
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171.  Law  of  England, — No  question  appears  to  have  arisen  in 
the  English  courts  upon  the  point  which  we  have  been  discussing, 
that  is,  what  rule  is  to  govern  in  cases  of  matrimonial  property 
where  there  is  no  express  nuptial  contract  and  there  has  been  a 
change  of  domicil.  But  there  is  a  case,^  which  Lord  Eldon  is 
reported  to  have  said  was  founded  in  (a  nuptial)  contract,  and 

such  law  exists  in  the  country  where  that  property  is  situated.    Sd.  The  joint 
interest  which  the  husband  and  wife  acquire  under  the  community  in  the  im- 
movable property  of  each  other,  is  conferred  by  the  law  alone,  unless  that  law 
be  controlled  in  its  operation  by  a  tacit  agreement;  such  an  interest,  therefore, 
will  not  be  acquired  in  immovable  pro(>erty  situated  in  a  country  where  the 
law  of  community  does  not  exist.     4th.  If  a  tacit  agreement  could  be  inferred 
for  the  purpose  of  giving  to  the  law  of  community  a  more  extensive  operation 
than  belongs  to  the  quality  of  a  real  law,  it  might  with  equal  propriety  be 
inferred  for  a  similar  purpose  in  the  case  of  other  real  laws,  i.  e.  those  which 
govern  the  succession  to  real  property,  &c.     A  preference  of  the  law  of  the 
country  in  which  a  man  has  passed  his  life,  to  that  of  another  couitiy  in 
which  his  real  property  may  be  situated,  is  as  natural  a  presumption  as  that  in    , 
favor  of  the  law  of  the  matrimonial  domicil.    6th.  It  cannot  be  said  that, 
because  the  title  is  conferred  by  the  law,  as  the  consequence  of  the  marriage, 
there  is  a  ground  peculiar  to  marriage  for  admitting  the  presumption  (tf  a 
tacit  agreement;  because  no  such  presumption  is  admitted  in  respect  of  other 
titles  conferred  by  law  as  the  consequence  of  marriagiB;  e.  g.,  the  titletto 
douaire  and  droit  de  viduit<^.     6th.  The  laws  which  confer  douaire,  and  le 
droit  de  viduit^,  are  admitted  by  all  jurists  to  be  real  laws ;  and  oonsequenUj 
they  attach  on  that  property  only  which  is  situated  in  the  country  where  they 
prevail,  and  they  do  not  extend  to  that  which  is  situated  in  another  coanti7,aDd 
no  tacit  agreement  is  presumed  in  order  to  control  their  powers.    7th.  The 
law  establishing  a  community  in  immovable  property  is  not  essentially  distin- 
guished from  the  laws  of  douaire  and  viduit<5,  in  any  one  of  those  particnhtf^i 
which  in  the  opinion  of  jurists,  determine  the  reality  or  personality  of  lawSi 
and  consequently  the  extent  of  their  power.     There  does  not  therefore  appfltf 
to  be  any  substantial  reason  for  allowing  the  law  of  community  to  have  the 
effect  of  a  personal  law,  and  to  attach  on  immovable  property  in  whatcTcr 
country  it  may  be  situated.     If  this  reasoning  be  admitted,  the  cominttni*y» 
when  it  prevails  in  the  matrimonial  domicil,  will  be  confined  to  such  imwO' 
vable  property  as  is  situated  either  there,  or  in  a  country  in  which  a  simile 
law  exists;  but  it  will  not  extend  to  such  property  situated  in  a  country  where 
a  similar  law  does  not  exist.     In  the  preceding  observations  the  law  of  coi»" 
munity  has  been  considered  only  as  it  affected  immovable  property.    Its  eff^t 
on  personal  property  is  determined  by  other  principles.     According  toapfW" 
ciple  of  international  jurisprudence,  the  acquisition  of  movable  or  persoinl 
property  by  the  op(iration  of  law,  is,  as  will  be  presently  shown,  govwnedfcj 
the  law  of  its  owner's  domicil.     The  community,  if  it  prevailed  in  themif*" 
monial  domicil,  would  therefore  attach  on  the  movable  property  of  the  httf' 
band  and  wife,  in  whatever  place  it  was  situated.'     1  Burge,  Col.  &  For.  L*^» 
pt.  1,  c.  7,  8.  8,  p.  017-019;  and  Lashley  v,  Hogg,  cited  id.  p.  623-625. 

1  Lashley  t?.  Hogg,  cited  in  Robertson  App.  Cas.  4,  and  in  1  Burge,  CoL* 
For.  Law,  pt.  1,  c.  7,  s.  8,  p.  623-625;  Feaubert ».  Turst,  Preo.  Ch.  207. 
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bad  bee 


Loiuiact  the  law  of  V 


the  (1 


c^niii  il  ut   the  parties  at  the  time 


I  not- 
r  nmr- 


I  in  Fmoce^  would  have  regulated  the  rights  of  the 
and  wife,  who  were  domiciled  in  England  at  the  disso- 
^tios  of  the  mairiage  by  death* ^  So  tliat^  according  to  this  doe- 
l^ut,  the  law  of  the  actual  domicil  will  govern  ag  to  all  propertyt 
iriUiout  any  disitinctinn,  whether  it  jk  property  acquired  ante- 
Uy  or  iiuWeqneotly  to  the  removal. 

a*   In  a  more  recent  cme^  where  the  parties  were  inhabi- 

iti  of  PniMat  and  domiciled  there,  a  question  arose  in  the 

It  of  Ex  ^  r-  upon  the  dit^tribution  of  an  intc«tate*s  estate 

f  the  an  ..likm  of  the  court,  whether  the  wifo^  being  a 

lee«  waa  eistiUed  in  equity,  upon  a  petition  by  her  bus- 

the  ainount«  to  have  any  of  the  money  settled  on  her 

the  whole  waa  to  be  paid  to  him.     It  appeared  that. 

fcyikt  lawa  of  Prmaia,  the  whole  of  the  personalty  of  the  bus- 

had  and  wife  ia,  during  the  coverture,  at  the  absolute  disposal  of 

AilMibaiid ;  but  oti  the  death  of  cither  it  is  divided  between  the 

iirrtTor  and  the  heirs  of  the  deceased.    The  man  made  no  applt- 

tMipa  ta  the  conTt,  and  the  court  ordered  the  whole  money  to  be 

iBJiofer  to  ilie  hmiband.^     Here,  we  see,  the  court  adopted  the 

^Buf  their  actual  domicil  to  regulate  the  rights  of  the  parties 

^Bi  aoTable  propert}\  (a) 

^11  Comri  of  L^fmnana,  —  In  America  there  haa  been  a  ge- 
ivy  fileoee  in  the  alalea  govenied  by  the  common  law.  But  in 
l^ttUana,  wbote  jurifipnidence  \%  framed  upon  the  general  basit 
^UiiSpantih  and  Frencli  law,  the  point  haa  several  times  come 

*  hmm  9*  StalSt  1  Aaslc.  83,    Bee  al«>  Aiuitratber  r,  Adair,  2  M jlne  h 
tiUL 


(•)  la  Rr>  Lea*t  Tnista,  7  L.  R. 
k  19,  ii  mtm  hM  Ibal  (i  marHi^ 
^Na,  mUm  wm  <loinlciM  wlUi  ber 
^Mad  b  iIm  stale  of  Kew  Yoric, 
^«lltM  IS  rcrrHe  |«jnMiil  of  hm 
ol  aa  kisMale's  «•* 


^ubiioqupntly  imii  united  to  New  York 
and  became  domicilod  there.  Bee 
aIik)  Dues  r.  Smithy  Jnr.  541*  Cbtn|i* 
Grahonx  v.  Fimt  NntiotiiU  Dank,  SI 
N.  Y.  303.  It  m  thf»ro  held  that  Uw 
effect  of  poyTii«*iit  tnndtf  to  ft  htuhand 
^  it  Ijvlamd*  H  Mnf  firofed  that  of  dhidi^ndit  of  bmrik  ftock  itandjti|r 
^  IW  Isw  ol  New  York  a  marritd  b  bi«  irif«»>  niim*%,  thi*  hank  being 
^siavat  ealilM  to  reedts  a  bs*  boated  and  Ihs  -  '  '  patd  in  a 
in<  or  iluMv  ol  a«i  UtMtotA*«  #«etito    itsts  not  th*  don^  V^t^-i  Is 

^i4tw«f«9]i«vkr  to  W  f^<  iw  uf  the  ilsis 

Mttftd  al  tii#  liti^  In  whkl  were  psld«  aol 

^«^  ^wkikd  to  inOiuid.  juid  Ua    kf  tlM  kx  • 
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under  judicial  decision.  The  law  of  community  exists  in  that 
Btate,^  and  from  the  frequency  of  removals  from  and  to  that  state, 
it  is  scarcely  possible  that  some  of  the  doctrines  which  have  so 
much  perplexed  foreign  jurists  should  not  be  brought  under  r^ 
view. 

173.  We  have  already  had  occasion  to  take  notice  of  some  of 
the  views  entertained  by  the  Supreme  Court  of  Louisiana  upon 
this  subject.^  It  has  been  very  properly  remarked  by  that  court 
that  questions  upon  the  conflict  of  the  laws  of  the  dififerent  states 
are  the  most  embarrassing  and  difficult  of  decision  of  any  that 
can  occupy  the  attention  of  courts  of  justice.'  And  it  maybe 
added,  almost  in  their  own  language,  that  the  vast  mass  of  learu- 
ing  which  the  researches  of  counsel  can  furnish,  leaves  the  sub- 
ject as  much  enveloped  in  obscurity  and  doubt  as  it  would  be  if 
one  were  called  upon  to  decide  without  the  knowledge  of  what 
others  had  thought  and  written  upon  it.* 

174.  It  is  manifest  that  the  great  body  of  foreign  jurists  who 
maintain  the  universality  and  ubiquity  of  the  operation  of  the 
law  of  the  matrimonial  domicil,  notwithstanding  any  subsequent 
change  of  domicil,  found  themselves  upon  the  doctrine  of  a  tacit 
contract,  which,  being  once  entered  into,  is  of  legal  obligation 
everywhere.'^  The  remarks  of  the  Supreme  Court  of  Louisiana 
on  this  point  have  been  already  cited,  and  certainly  they  have  a 
great  tendency  to  shake  its  foundation.®  If  the  law  of  commu- 
nity be  a  real  law  and  not  a  peraonal  law,  it  would  seem  to  follow 
that  it  ought  to  regulate  all  things  which  are  situate  within  the 
limits  of  the  country  wherein  it  is  in  force,  but  not  elsewhere.^ 
The  most  strenuous  advocate  for  the  doctrine  of  tacit  contract 
must  admit  that,  if  by  the  statute  of  any  country  community  is 
prohibited  as  to  property  there,  the  law  of  the  matrimonial  domi- 
cil ought  not  to  prevail  in  such  country  in  contradiction  to  its 
own.  And  the  learned  court  above  refeiTcd  to  have  said  that 
they  can  perceive  no  solid  distinction  between  the  case  of  a  real 

1  Civil  Code  of  Louisiana  (1809),  336,  aH.  2363;  New  Code  (1825),  tft. 
23G9-2393. 

2  Ante,  8.  157,  170.  »  Ibid. 

*  Mr.  Justice  Porter  in  delivering  the  opinion  of  the  court  in  Saul  ».  HI* 
Creditors,  5  Mart.  N.S.  (La.)  571,  572. 

ft  Ante,  8.  147-170. 

•  Saul  V.  His  Creditors,  5  Mart.  N.S.  (La.)  599-608;  ante,  8.  157, 170. 
'  Mr.  Justice  Porter,  in  Saul  v.  His  Creditors,  6  Mart.  N.S.  601,  602. 
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lile  and  a  prohibitory  statute,  as  to  property  situate  in  tliat 
latfT,' 

^  But  if  the  law  of  community  be  personaU  still  there  is 
^k  grotrnd  to  contend  that  the  jier^onal  Itkw^  of  one  country 
Hi  cfiQtrol  the  personal  laws  of  another  country^  i{mo  facto^ 
wk  Ihey  extend  to  and  provide  for  property  within  the  jtirls* 
ritm  of  the  hitter.  No  one  can  doubt  that  any  country  has  a 
[bt  lo  say  that  contracts  for  community  made  in  another 
Mrf  tliaU  ha?e  do  op^nition  within  lis  own  territory*  The 
Bun  ibcn  is  reduced  to  the  mere  consideration^  whctiier  the 
^m  llie  oottntiy  does  directly  or  indirectly  provide  for  or  re- 
Hi  Um  Mnmunity  as  to  ;  locally  situate  within  it.' 
Hft  Upon  ria«onitig  to  li  t,  after  full  cont^tderutioOf 
iSapivQHi  Court  of  Luuii^inna  came  to  the  conclusion  that  the 
irof  eomfiiunity  must,  upon  ju!«t  principles  of  intfrpretatton,  be 
taed  a  real  law,  since  it  relates  to  things  more  than  to  per* 
tti,aiid  tt  has,  in  the  lan^^uage  of  I>*Aguesseau«  the  destination 
ffUfittij  to  certain  pennons  and  its  preservation  in  view,*  The 
fefore  held  that  where  a  married  couple  had  removed 
^nia  (Ibelr  matrimonial  domicil),  where  community 
0  lot  exist,  into  Louisiana,  where  community  does  exi&U  the 
itali  aod  gains  acquired  after  their  removal  were  to  be  go* 
^■bj  tba  law  of  community  in  Ltuiisiana.^ 
trt^  Thb  doctrine  appears  to  he  in  full  accordance  with  the 
iiof  Spain.    Those  laws  apply  the  same  rule  to  cases  of  ex- 

IeoolfBClt  and  lo  eaaee  of  tacit  contract  or  customary  law. 
I  diere  ii  an  express  contract,  that  governs  as  to  all  acqui- 
iaad  gains  before  the  removal  Where  there  is  no  exprees 
u,  die  euatomary  law  of  the  matrimonial  domicil  governs 
I  moner*  But  in  both  cases  all  aequiattions  and  gains 
after  Ibe  removal  are  governed  by  the  law  of  the  actual 

'  VM.  Sb»  pmU  a  440-451. 

Ilhel  r.  Hk  Crvdtton.  S  Halt  K.a  (La.)  &7$.  074-589;  I  H«tii  Optra, 

H^  Uf .  8.  47,  p.  H^,  141,  ad.  ini;  Id«  p.  2M.  sd.  1710;  pc»0li  •-  44^ 


Tfc.J 


fritter,  lit  Smml  9,  Oit  Cr«aitor«,  5  Mart  N.S.  (La.)  008* 

lI'AjfW''^*^*"  fFtqfnsi,  tuiu,  4*  pi.  54,  p.  WO*  4toed« 

Imt  of  fMtmr  Um)  id  LajuUiauji  under  His  SpaaUh  law,  and 

r  tlM>  i  •« I.  V  .'i^  ciC  UiAt  Hutii«     SmnasQ  9.  Branesu*  1>  Mart. 

of  Latttoiaea  (ISOO),  33S.  art,  88;  Rnvised  Cedn  (1825),  mrt 

m.  Bk  Ciedilon,  8  Mart.  X.S.   (La,)  578;  2  Kent  Conu  188, 
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domicil.^  The  present  revised  Code  of  Louisiaiia  adopts  a  like 
rule,  and  declares  that  a  marriage  contracted  out  of  the  state 
between  persons  who  afterwards  come  to  live  within  the  state, 
is  subject  to  the  community  of  acquests,  with  respect  to  such 
property  as  is  acquired  after  their  removal.* 

178.  This  code  of  course  furnishes  the  rule  for  all  future  cases 
in  Louisiana  ;  but  the  discussions  in  that  state  have  arisen  upon 
antecedent  cases,  and  have  involved  a  general  examination  of 
the  whole  doctrine  upon  principle  and  authority.     The  doctrine 
which,  with  reference  to  public  law,  has  been  thus  established  in 
that  state,   resolves  itself  into   two  fundamental    propositions. 
First,  where  there  is  an  express  nuptial  contract  that  there  shall 
be  a  community  of  acquests  and  gains  between  the  parties,  even 
though  they  should  reside  in  countries  where  different  laws  pre- 
vail, that  agreement  will  be  held  obligatory  throughout,  as  a 
matter  of  contract,  in  cases  of  the  removal  of  the  parties  to  an- 
other state ;  with  this  restriction,  however,  which  is  applicable 
to  all  contracts,  that  it  is  not  to  cause  any  prejudice  to  the  citi- 
zens of  the  country  to  which  they  remove,  and  that  its  execution 
is  not  incompatible  with  the  laws  of  that  country.*    Secondlj, 
where  there  is  no  such  express  nuptial  contract,  the  law  of  the 
matrimonial  domicil  is  to  prevail  as  to  the  antecedent  propertyf 
but  the  property  acquired  after  the  removal  is  to  be  governed  bj 
the  law  of  the  actual  domicil.^     This  latter  proposition  has  been 
laid  down  in  terms  unusually  strong  by  the  Supreme  Court  of 
that  state.     *  Though  it  was  once  a  question  (say  the  court),  it 
seems  now  to  be  a  settled  principle,  that  when  a  married  couple 
emigrate  from  the  country  where  the  marriage  was  contracted 
into  another,  the  laws  of  which  are  different,  the  property  which 
they  acquire  in  the  place  to  which  they  have  removed  is  9^ 
veined  by  the  laws  of  that  place.'  ^    Upon  these  propositions  the 
court  have  accordingly  decided  that  where  a  couple,  who  were 
married  in  North  Carolina,  where  community  does  not  exist,  had 

1  Saul  V,  His  Creditors,  5  Mart.  N.S.  (La.)  576-581,  007,  608. 
«  Code  Civil  of  Louisiana  (1825),  art.  2370. 

•  Mr.  Justice  Derbigny,  in  Murphy  v.  Murphy,  5  Mart.  (La.)  88;  Mr.  J"*" 
tice  Porter,  in  Saul  v.  His  Creditors,  5  Mart.  N.S.  (La.)  605,  606. 

*  Mr.  Justice  Derbigny  in  Gale  c.  Davis,  4  Mart.  (La.)  645;  Sad  »•  Btf 
Creditors,  5  Mart.  N.S.  (La.)  605,  606;  Le  Breton  r.  Nouchet,  3  Mart  (U-) 
60,  73. 

^  Mr.  Justice  Derbigny,  in  Gale  v,  Davis,  4  Mart  (La.)  645,  649. 
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moved  to  LoukiaDA,  where  it  does  exist,  the  property  acquired 
«fter  tlMi  nmioval  wtm  to  be  held  in  community^  And,  in  an* 
dlitr  euet  where  tlie  marriage  was  in  Cuba^  and  there  wag  a 
ipecial  oon timet  tltat  Uiere  should  be  a  community  according  to 
Ibi  oostDim  of  Pariis  in  whatever  country  the  parties  might  re« 
idi,iDd  Uia  parties  remove  to  South  Carolina^  where  no  com* 
eiistii,  the  contract  was  held  to  govern  the  property 
in  the  hitter  State.*  The  8ame  doctrine  ha»  been  main* 
Mttti  iu  N«w  York,  in  the  caae  of  a  umrriage  between  French 
br  a  idmilar  stipulation  of  community  and  of  mutual 
ill  eiae  of  aorvivor&hip  of  either  of  the  parties.^ 
Ill  An  instance  iUuslmtive  of  the  exception  in  cwie»  of  ex- 
piwiixni^ict  may  be  drawn  fn>m  other  decit;iions  in  I^uisinna. 
Upoa  a  marriage  celebrated  in  that  ^tate^  the  parties  stipulated 
ibtUie  rigbUof  tJie  parties  should  be  govcTued  by  the  cubtum 
'i'  I^liii.  The  qoestion  was,  whether  the  parties  ret^iding  in  the 
I^Qoatiy  were  competent  to  enter  into  a  nuptial  coutractt  &tipu- 
itoig  tlial  llie  e£kct  of  it  on  their  prciperty  should  be  governed 
ll>f  iioragn  law.  Tbe  court  held  that  they  had  no  auch  com- 
|fcttikey«  and  that  tbe  contract  was  void** 

II  IW.  A  still  more  striking  case  occurred  in  the  same  state, 
*tfas  ioina  af  tha  doctrines  of  which«  as  stated  by  the  court,  there 
l^|itrlisps  be  reason  to  pause  ;  but  the  grounds  are  neverthe- 
w  ilaled  wtlh  gremt  foree.  A  man  ran  away  with  a  young  lady 
i*(  MriBtn  f  tan  of  sge«  both  of  them  being  then  domiciled  in 
willioiit  tfao  consent  of  her  parents  or  guardian,  and 
[wrat  together  lo  Natcbes  in  Mississippi,  and  were  there 
and  ioon  after  returned  to  New  Orleans,  the  place  of 
PSftginal  domicile  The  wife  afterwards  died  while  they  were 
Louisiana ;  and  after  bur  death  her  mother  demanded 
1^  poptriy,  as  it  would  descend  l>y  the  Loui^^iana  law.  The 
ItlUt  smtatned  tho  demand^^  From  the  rlabomte  i^pinion  de< 
I^Vtoid  far  tliii  court  by  Mr,  Justice  Dcrbtgny,  the  following  ex* 

*  Mr.  Jiplto  IMiifCo^r,  la  Gale  ».  DsTfn,  4  Ifsrt.  (U.)  615. 
I    *  Mr.  Joillai  D^rliiffoj,  Is  Murphy  0.  Mnrphj,  5  Xiart.  (Ls.)  83;  Mr  Jas^ 
^Nrtv.  la  teal  9*ffb  Crsdiior*,  5  Mvt.  NS.  (U*)  005;  Mr.  Jaitice  Der- 
!  W  Is  Doarcfar  •.  Lsiio«mi.  3  MatL  (U  )  Ml,  688. 
1    •fitaoaflfcss.Bbffslkr,  8  Johns,  Cb,(K.Y)  100,311. 
I    •  Mr.  Jwika  nvNcaj.  ia  Bouiebr  t.  Uqum,  8  Mart  (La.)  081.    8is 
!<Ui  HrU  oC  r^ttca,  an  18D0, 

«  U  Bniga  a  KeadMl,  8  Msrt.  (La,)  aa,  78. 
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tract  is  made,  as  highly  interesting :  *  With  respect,*  say  the  conrt, 
*  to  the  law  of  nations,  the  principle  recognized  by  most  writers 
may  be  reduced  to  this :  that  although  no  power  is  bound  to 
give  effect  within  his  own  territory  to  the  laws  of  a  foreign  coun- 
try, yet,  by  the  courtesy  of  nations  and  from  a  consideration  of 
the  inconveniences  which  would  be  the  result  of  a  contrary  con- 
duct, foreign  laws  are  permitted  to  regulate  contracts  made  in 
foreign  countries.  But  in  order  that  they  may  have  such  effect, 
it  must  first  be  ascertained  that  the  parties  really  intended  to  be 
governed  by  those  laws,  and  had  not  some  other  country  in  con- 
templation at  the  time  of  the  contract.  This  being  previously 
recognized,  the  government  within  the  bounds  of  which  such 
foreign  laws  claim  admission,  has  next  to  consider  whether  the 
enforcing  of  these  laws  will  cause  no  prejudice  to  its  rights  or  to 
the  rights  of  its  citizens. 

181.  '  Let  us  take  the  first  exception,  and  apply  it  to  this 
case.  Did  the  parties  really  intend  to  be  governed  by  the  laws 
of  the  Mississippi  Territory,  and  had  they  not  in  contemplation 
at  the  time  of  contracting  marriage  their  return  to  this  country? 
If  we  were  to  judge  from  their  acts  alone,  there  could  be  no  hesi- 
tation in  saying  that  they  went  to  Natchez  for  the  purpose  only 
of  contracting  marriage,  and  intended  to  come  back  as  soon  as  it 
could  conveniently  be  done.  Their  remaining  at  Natchez  only  a 
few  weeks,  and  that  in  a  tavern,  their  return  to  New  Orleans 
not  long  after,  and  the  continuation  of  th^ir  residence  there  until 
the  death  of  the  wife,  would  amount  to  an  irresistible  proof  that 
they  had  this  country  in  contemplation  at  the  time  of  contract^ 
ing  their  marriage.  But  it  is  alleged  that,  however  evident  their 
intention  may  appear  from  these  facts,  the  appellant  had  really 
taken  the  resolution  to  settle  at  Natchez.  Evidence  has  been 
furnished  of  his  declarations  to  that  purpose,  both  before  his  de- 
parture and  after  his  arrival  in  the  Mississippi  Territory.  One 
of  his  brothers  has  sworn  that,  preyious  to  his  leaving  New 
Orleans,  he  told  him  and  his  other  brothers  that  he  intended  to 
stay  at  Natchez.  Other  persons  have  deposed  that  letters  ex- 
pressive of  the  determination  of  the  appellant  to  remain  there 
were  by  them  received  from  him  shortly  after  their  dates.  With- 
out questioning  the  propriety  of  the  admission  of  such  testimony^ 
the  court  is  satisfied  that  it  is  insufficient  to  counterbalance  the 
weight  of  the  facts  which  disclose  the  real  intention  of  the  parties. 
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L82.  ^But,  should  their  intention  still  remain  a  subject  of 
abt,  we  have  next  to  consider  whether,  by  permitting  the  laws 
the  Mississippi  Territory  to  regulate  this  case,  this  govern- 
snt  would  not  injure  its  own  rights  or  the  rights  of  its  citizens. 
)r,  a  foreign  law  having  no  other  force  than  that  which  it  de- 
ires  from  the  consent  of  the  government  within  the  bounds  of 
bich  it  claims  to  be  admitted,  that  government  must  be  sup- 
mi  to  retain  the  faculty  of  refusing  such  admission  whenever 
e  foreign  law  interferes  with  its  own  regulations.  A  party  to 
is  marriage  was  one  of  those  individuals  over  whom  our  laws 
atch  with  particular  care,  and  whom  they  have  subjected  to 
rtain  incapacities  for  their  own  safety.  She  was  a  minor, 
as  she  by  fleeing  to  another  country  removed  those  incapacities  ? 
er  mother  is  a  citizen  of  this  state  ;  she  herself  was  a  girl  of 
irteen  years,  who  had  no  other  domicil  than  that  of  her  mother. 
id  she  not  remain,  notwithstanding  her  flight  to  Natchez,  under 
e  authority  of  this  government?  Did  not  the  protection  of 
is  government  follow  her  wherever  she  went?  If  so,  this 
>veniment  cannot,  without  surrendering  its  rights,  recognize 
e  empire  of  laws  the  effect  of  which  would  be  to  render  that 
t)tection  inefficacious.  But  the  laws  of  the  Mississippi  Terri- 
ry,  as  stated  by  the  parties,  do  not  only  interfere  with  our  rights, 
»t  are  at  war  with  our  regulations.  By  our  laws,  a  minor  who 
arries  cannot  give  away  any  part  of  his  property  without  the 
ithorization  of  those  whose  consent  is  necessary  for  the  validity 
the  marriage.  By  the  laws  of  the  Mississippi  Territory  all 
e  personal  estate  of  the  wife  (that  would  embrace  in  this  case 
ery thing  which  she  had)  is  the  property  of  the  husband. 
fain,  according  to  our  laws,  we  cannot  give  away  more  than  a 
rtain  portion  of  our  property  when  we  have  forced  heirs.  But 
liat  our  laws  thus  forbid  is  permitted  in  the  Mississippi  Terri- 
fy. And  shall  our  citizens  be  deprived  of  their  legitimate 
[hts  by  the  laws  of  another  government,  upon  our  own  soil  ? 
'all  the  mother  of  Alexandrine  Dussuau  lose  the  inheritance  of 
r  deceased  child,  secured  to  her  by  our  laws,  because  her 
ughter  married  at  Natchez  ?  Shall  our  own  laws  be  reduced 
silence  within  our  own  precincts  by  the  superior  force  of  other 
^'8?  If  such  doctrine  were  maintainable  it  would  be  unne- 
sary  for  us  to  legislate.  In  vain  should  we  endeavor  to  secure 
persons  and  the  property  of  our  citizens.     Nothing  would  be 
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more  easy  than  to  reuder  our  precautions  useless  and  our  laws  a 
dead  letter.  But  the  municipal  law  of  the  Mississippi  Territoiy, 
which  is  relied  upon  by  the  appellant,  is  not  the  law  which 
would  govern  this  case  even  there.  The  law  of  nations  is  law  at 
Natchez  as  well  as  at  New  Orleans.  According  to  the  principles 
of  that  law,  '^  Pei-sonal  incapacities  communicated  by  the  laws  of 
any  particular  place  accompany  the  person  wherever  he  goe& 
Thus  he  who  is  excused  the  consequences  of  contracts  for  want 
of  age  in  his  country  cannot  make  binding  contracts  in  another." 
Therefore  even  if  this  case  were  pending  before  a  tribunal  of  the 
Mississippi  Territory,  it  is  to  be  supposed  that  they  would  recog- 
nize the  incapacity  under  which  Alexandrine  Dussuau  waslabo^ 
ing  when  she  contracted  marriage,  and  decide  that  such  marriage 
could  not  have  the  effect  of  giving  to  her  husband  what  she  was 
forbidden  to  give.  If  that  be  sound  doctrine  in  any  case,  how 
much  more  so  must  it  be  in  one  of  this  nature,  where  the  minor, 
almost  a  child,  has  in  all  probability  been  seduced  into  an  escape 
from  her  mother's  dwelling,  and  removed  in  haste  out  of  her 
reach?  We  cannot  here  hesitate  to  believe  that  the  courts  of 
our  neighboring  territory,  far  from  lending  their  assistance  to 
this  infraction  of  our  laws,  would  have  enforced  them  with  be- 
coming severity.  For  if,  when  an  appeal  is  made  to  those  gene- 
ral principles  of  natural  justice  by  which  nations  have  tacitlj 
agreed  to  govern  themselves  in  their  intercourse  with  each 
other,  while  nations  entirely  foreign  to  one  another  feel  bound 
to  observe  them,  how  much  more  sacred  must  they  be  between 
governments,  who,  though  independent  of  each  other  in  matters 
of  internal  regulation,  are  associated  for  the  purposes  of  common 
defence  and  common  advantage,  and  are  members  of  the  samo 
great  body  politic'  ^  (a) 

1  Mr.  Justice  Derbigny  in  Le  Breton  v.  Nouchet,  3  Mart.  (La.)  00,  (ft  71* 

(a)  It  has  been  decided  that  a  mar-  Eng.  Law  &  Eq.  288;  18  Besr.  128- 

riage  settlement  executed  in  one  state,  There  a  Scotchman,  whose  domicil  ws» 

where  the  parties  at  the  time  resided,  in  Scotland,  married  an  Englishwomso 

and  where  the  property  was  situated,  in  England,  and  a  marriage  scttlem*"' 

if  valid  by  the  laws  of  the  place  where  was   entered    into    according  to  ^ 

made,  cannot  be  affected  t)y  the  sub-  Scotch  form.     They  went  to  reside  ui 

sequent  removal  of  the  parties  to  an-  Scotland,  but  subsequently  rsfcurDS^ 

other  state.  Young  v.  Templeton,  4  La.  to  England,  where  the  husband  so- 

Ann.  254.      An  analogous  principle  gaged  in  trade  and  became  banknip|« 

was  recently  recognized  in  England  having  received  a  large  part  of  ^ 

in  the  case  of  Duncan  v.  Can  nan,  23  wife's  property  from  a  truatee  undtf 
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liS^  In  getieml,  the  doctrines  thus  maintained  in  Louisdana 
ffl  imt  proboblj  form  Uie  biusis  of  the  American  jtirit»prtidenG6 

Kmbjaet.  Tbej  have  much  to  commend  them  in  their  in- 
ooovenienod  aiid  certainty,  as  well  an  in  their  equity ;  and 
mm  ba«t  to  barmoniEe  with  the  known  principle's  of  the 
\mmm  law  in  other  ca^es.  In  concluding  thi^  topic*  the  follow- 
f  fropQaitiotsa  may  be  laid  down,  as  those  which,  although  not 
aifiitaUjr  catabUnhed  or  recognized  in  America,  have  much  of 
aoibority  for  tbeir  support,  and  have  none  in  oppoaition 


Mm 

HL  (1)  Summary.  —  Where  there  is  a  marriage  between  par- 
Bi  m  lEiragQ  country^  and  an  express  contract  respecting  their 
Pbiiid  properly*  present  and  future,  that«  a»  a  matter  of  con* 
^  wiU  be  held  equally  valid  everywhere,  unless,  under  the 
imnataiioea,  it  stands  prohibited  by  the  laws  of  the  country 
^Mit  il  b  iougbt  to  be  enforced.  It  will  act  directly  on  movable 
i9ptrty  twtrymhert^  But  as  to  immovable  property  in  a  foreign 
■ritoty^  ti  will  at  most  confer  only  a  right  of  action,  to  be  en* 

il  according  to  the  jurisprudence  rei  sita^.^  (a) 
K  (2)  Where  such  an  expi^^a  contract  applies  in  terms  or 
konly  to  present  property^  and  there  is  a  change  of  domicile 
tw  of  the  actual  domicil  will  govern  the  righti»  of  the  parties 
111  future  acquisitions.'  (i) 
m  (8)  Where  there  is  no  express  con  tracts  the  law  of  the 
iitliiiaDiAl  domieil  will  govern  as  to  all  the  rights  of  the 
irtiei  lo  their  present  property  in  that  place,  and  as  to  all  pcr- 
itii  pffopcfty  everywhere,  upon  the  principle  that  movables 
Iteiio   sttus^  or    rather    that   they  accompany   the    person 


roa  Foraga  Law,  id,  «19;  bL  1^5;  aate,  t.  US;  La  Breton  v. 
Hbls,  a.  171, 171  a. 


itlaiyr'twitl.  rpoD  a  bUl  &ied  by 
f  iissfmtnU  Ibe  tnutoa,  k>  hart 
■■Mjtaid  Ut  htff  tlie  fttnoaat  be 
^^^Uis  lia»hsfia.  it  ws»  held 
KiWTls««  Mttltn»l,  Ibaasb 
Vh  Baiglaail,  niatft  bt  mnaHmied 
la  tl»9  lav  of  ScoUand,  by 


iira  fnf  uliirK  Uv  ii  vai  made; 

...    botibftiid  utid  wila 
i  dispJiatf  to  tht  ^ 


mkmmi 


tc»P,  alt  I  n  11  ^h  ii--t  ^r»  iti  Knt:t:ind,  «uch 

aftfkf  Uis  j>itrtii.iA  ho^i  remt'vrd  to  Kiig- 
laad. 

(a)  BsM  9.  F^bdioi]x,73  Ul.  2S5; 
Turn  9.  FoJi.  21  WU,  256. 

(b)  Bmm  9.  Psl1ochcmx,mipra;  Fom 
9,  FuM,  sapra;  Ordromaas  0*  Eey,  2 
Saadt  Oi.  (K.  Y.)  45, 


i'i-?  cc-yniCT  :f  laws.  [s.  186-18a 

everj-rL-ere.^    As  to  LzuaoTable  property  the  law  rei  sits  will 
prevdil-^'a^ 

I^jT.  ^"4^  Where  there  U  no  chaise  of  d<Hnieil,  the  same  rule 
will  apply  to  tutore  ac*:uisidoas  as  to  present  property.  (5)  Bat 
where  there  is  a  cha::ge  of  doziieil.  the  law  of  the  actual  domicil, 
an  1  not  of  the  m^trizioniril  oomiciL  will  govern  as  to  all  future 
acq-^i^icions  of  movable  pr^^^ny ;  and,  as  to  all  immovable  pro- 
perty, the  law  rei  sitae.^  (  5  j 

1  See  S>rLi'3  Case.  1  Rcae.  Rirk.  Cases.  Appx.  481 :  Selkrig  v.  DaTis, 
2  R.:5e.  Bai-k.  tas  frj:  S.C.  2  I>ow.2-J»j. -:^:  1  Burge,  CoL  &  For.  Law, pt  1, 
c.  7.  3.  ^.  p.  015. 

^  Srre  H-^nrr  on  Foreign  Lav.  4?,  4d:  1  Barge,  CoL  k  For.  Law,  pt  l,e.7, 

§.  s,  p.  ^;is.  ►ns. 

*  How  will  it  be  as  to  personal  or  morable  property  antecedently  acquied? 
See  ante.  s.  17^:  a^te.  s.  157.  lo-S.  Mr.  Burge.  adreiting  to  the  diSemi 
opirtioriit  on  this  sabject.  has  nrmarked:  '  According  to  the  general  doctrine  of 
jurUts.  the  property  cf  thr-  hiL^l-aiid  and  wife,  mhether  it  be  acquired  beibre 
or  after  the  change  cf  domicil.  contii^oes  subject  to  the  law  of  oommunitjr, 
iiot'svithitaii'iin;^  thej  have  removed  to  another  domicil,  where  that  lawdoei 
not  exiit.  The  char.ge  of  the  domicil  neither  divests  them  of  any  right  which 
they  ha^l  ao^uired  ander  the  law  of  their  matrimonial  domicil,  nor  confenon 
them  any  ri::ht  vihich  they  could  not  acquire  under  that  law.  If  the  law  of 
community  existed  in  their  matrimonial  domicil.  they  will  not  cease  to  be  in 
community,  although  th'^y  should  have  acquired  another  domicil  in  aooootiy 
where  no  law  of  community  was  established  ;  and.  on  the  other  hand,  if  there 
was  no  law  of  commu!tiry  in  thtrir  matrimonial  domicil,  they  will  not 
bpc^ime  subject  to  the  law  of  ci.immunity.  because  they  have  taken  up  their 
domicil  in  a  couutry  where  that  law  does  exist.  The  concurrence  of  jurists  in 
tliis  d«x*trine  is  so  general  that  there  are  few  who  have  dissented  from  it 
This  doctrine  seems  to  result  as  a  necessary  and  legitimate  conclusion  from 
the  theory  that  the  community  exists  by  force  of  the  tacit  agreement  of 
the  parties,  and  which  is  considered  of  the  same  weight  as  if  it  had 
been  an  express  agreement;  because,  if  the  rights  of  the  parties,  either 
in  their  present  property  or  in  their  future  acquisitions,  had  been  confeired 
by  an  agreement,  they  could  not  be  varied  by  a  change  of  domicil.  Bat 
if  this  theory  be  rejected,  and  the  law  of  community  has  no  greater  open^ 
tion  than  any  other  real  law,  it  can  never  be  necessary  to  consider  the  effect 
of  a  change  of  domicil  on  the  interests  of  the  husband  and  wife  on  (heir 
real  proj>erty,  beqause  those  interests  in  their  present  property,  as  well  as  in 
their  future  acquisitions,  are  determined  by  the  lex  loci  rei  sitae.  Theappli* 
cation  of  this  doctrine  to  the  interests  acquired  by  the  husband  and  wife  m 
the  personal  property  of  each  other  under  the  law  of  their  matrimonial  domicil* 
so  far  as  it  regards  property  acquired  before  their  removal  from  their  matri- 
monial domicil,  might,  it  seems,  bo  maintained  without  the  aid  of  this  tbeoiy. 
The  matrimonial  domicil  of  the  parties  may  be  supposed  to  be  in  a  country 
where,  as  in  England,  the  marriajje  is  an  absolute  gift  to  the  husband  of  the 
wife's  whole  personal  estate;  the  subsequent  domicil  may  be  in  a  counby 


(a)  Fuss  V.  Fuss,  supra.  (h)  Fuss  v.  Fuss,  supra. 
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I  And  here  abo,  as  in  cases  of  express  contract,  the 
to  be  atider»too(],  ihat  the  law^  uf  the  [ihice  where 
esoQght  to  be  enforced  do  not  prohibit  such  arrange* 
For  if  they  do,  as  every  nation  has  a  right  to  prescribe 
Uie  gOTemment  of  all  persons  and  pro^a^rty  within  its 

Bnttth  Goiann,  the  wife,  hv  virtu««  of  the  communlo  boiiortiTii, 
in  licf  own*  Mid  Jic«]uire«  an  iiiierest  iu  her  hu^bAnd^ft  per- 
or  tbt  mamoiouial  domkil  tnay  have  been  tn  Briii)«h  GiiianiK 
nUj  aeqairMl  docnlcii  in  England.     In  the  one  case,  t}ie  w  itofe 
I  ol  the  wife  has  become  xeHUid  in  tiie  huMband ;  the  wife  brings 
I  |itop«rlj  of  her  own  into  British  (Juiana  on  which  tlic  law  of  com* 
in  the  other  case  the  wife  arrives  in  Enghind^  not  oidj 
.  in  her  own,  hut  having  acrjuirrni  an  interest  in  the  prop- 
Th«  law  of  the  nmtrimonial  donncil  ha;*^  in  this  ca^, 
m  ^gp»Hvm  of  lh#»  |iro^>erty  of  tf>o  b(i*bfifid  and  wifo  at  the 


iii<iftl>< 

'  l^fally  Aoqoiiwd*     Bnt.  i 
[*mVK  th*»  t'mfiHTty  whidi  Yui*i 

•n  Ihdr  mattimoni;) 
]rd  U»  tlielawof  tlic 


law.     In  neither 

ling  rightA  which 

>M*n  oi  the  great*»r  numl*er 

uind  by  the  huMband  and 

l>ut  even  that  acquired 

,.  uial  doinicil;  and  their 


•atictione*!  even  to  thia  extent  by  the  dectnionM  in  Fnin<7«. 
married  and  di»micited  in  L..  where  tlie  civil  law  prevailed. 
rentciveil  to  ParU,  and  eettablisiLted  hia  domicil  tliere.     On  hia 
^  dmBttnded  a  Mhare  of  bin  movables,  and  of  the  acqni^ts  made 
ilj  an  arrf^t  of  thf»  2Dth  of  March,  10  JO,  her  demand  waa 
TiitnUiar  d^ciAtrin  wa«  jn^en  in  the  ca»e  of  a  pt^rson  married  and 
tin  Xorm&nd/t  who  nfti^rwiiniai  rrmoved  to  and  establitihrd  hi*  domi- 
A  dumaiid  ) ;  >w  for  a  nhan*  of  th<*  acqueU,  miuic  fince 

I  fftmi  Nomuuidi^  <  UhL     'Vha  applicatinn  of  tlii«  di Katrine  to 

aUananl  fwraoiial  ptMimtiji  made  hf  Uie  husband  and  wife  in  Uir^ir  new 
l^aiiiieil  ^n  onl^  bo  eiMUtnad  by  mitaoa  of  the  Uicory  of  a  tacit  agieo- 
I  ita  «4t«aWta  do  ool  all  cttncur  in  aubjecting  future  acquUitions 
I  of  doiaieU  Id  tlia  law  of  the  matrioioniid  domicil    Thnn,  Uuber 
liial  llitjr  are  gfoi^rned  hj  tba  law  of  ilie  new  or  actual 
*- — TjTii  reio  coii)ng«t  migrant  ex  una  prorincia  (where  the 
in  aliam  (where  it  doea  not  prevail),  bona  qn»  deincepa 
at,  cvimmi  tmm  ciMnmunia,  manenique  dJaUnctU  pntprit^tatibuti ; 
laea  fmdm,  manent  in  eo  statu  jnria,  qti«*m  induerunt/* 
rof  oimmanilj  he  a  real  law,  itji  power  aa  la  {K^r»onal  prtq^erty 
'  rzlMiiiw  than  an  to  r«>«l  property.     Aa  it  a(f«*ct*i  only  audi 
I  ii  aetaally  aituatmf  in  the  country  whare  U  Id  efilabb»bed*  m>  il 
p»0|Tty  iifily  whi*n  ju  owner  ia  actnatly  domtctkHJ  in  Uie 
I  eodi  Itff  la  wtaN^hed,  beeaitaa  ilie  platMi  of  lib  domicil  ia  tlie 
j«Ha  of  h\%  moTable  propertj.     Tbo  real  law  aa  to  pergonal 
lltal  wbM  prpvaib  in  the  place  of  the  owi»er*A  actuitt  domiciL 
Aftd  bnlcb  it  aorarding  to  the  dtp^po^ition   of  that  law,  and  il 
tital  Uw  wbethif  he  ami  hta  wife  acquire  it  for  tJieir  joltil 
Ilia  aok  Wnvfti.'     1  Bur|^,  Ck>h  A  For.  Uw,  |>t.  K  e.  7   -   ^ 
I  ate  LadiJeir  w.  Uog^,  cited  Id.  p^  623^25;  Id.  p.  021) 
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own  territorial  limits,  its  own  law  in  a  case  of  conflict  ougbtto 
prevail.' 

189.  (7)  Although,  in  a  general  sense,  the  law  of  the  matri- 
monial domicil  is  to  govern  in  relation  to  the  incidents  and  effects 
of  marriage,  yet  this  doctrine  must  be  received  with  many  quali- 
fications and  exceptions.  No  other  nation  will  recognize  such  in- 
cidents or  effects,  when  they  are  incompatible  with  its  own  policy 
or  injurious  to  its  own  interests,  (a)  A  marriage  in  France  or 
Prussia  may  be  dissolved  for  incompatibility  of  temper  ;  but  do 
divorce  would  be  granted  from  such  a  marriage,  for  such  a  cause, 
in  England,  Scotland,  or  America.^  *  If,'  said  a  learned  Scottish 
judge,  in  a  passage  already  cited,  *  a  man  in  this  country  were  to 
confine  his  wife  in  an  iron  cage,  or  beat  her  with  a  rod  of  the 
thickness  of  the  judge's  finger,  would  it  be  any  justification  in 
any  court  to  allege  that  these  were  powers  which  the  law  of  Ei^- 
land  conferred  on  a  husband,  and  that  he  was  entitled  to  exercise 
them,  because  his  marriage  had  been  celebrated  in  that  conntiy.'' 
And  he  added,  with  great  emphasis,  ^  Marriage  is  a  contract  sui 
generis ;  and  the  rights,  duties,  and  obligations  which  arise  outof 
it  are  matters  of  so  much  importance  to  the  well-being  of  the 
state,  that  they  are  regulated  not  by  the  private  contract,  but  by 
the  public  laws  of  the  state,  which  are  imperative  upon  all  who 
are  domiciled  within  its  territory.'  * 

190.  (8)  The  doctrine  of  tacit  contract  to  regulate  the  rights 
and  duties  of  matrimony,  in  cases  where  there  is  no  express  con- 
tract, according  to  the  law  of  the  place  where  the  marriage  has 
been  celebrated,  is  questionable  in  itself;  and,  even  if  admitted, 
must  be  liable  to  many  qualifications  and  restrictions.^  We  have 
seen  that  it  has  been  much  doubted  in  Louisiana ;  ®  and  the  Scat' 
tish  courts  have  utterly  refused  (as  we  shall  fully  see  hereafteO 
to  allow  the  doctrine  of  such  a  tacit  contract  to  regulate  the  right 
of  divorce.' 

1  See  Fergusson  on  Mar.  &  Div.  358-363;  Id.  383,  392-422;  HuberoB,  lib.  1» 
tit.  3.  de  Conflict.  T^g.  s.  2;  ante,  8.  111. 

2  Fergusson  on  Mar.  &  Div.  398. 

»  Per  Lord  Robertson.     See  Fergusson  on  Mar.  &  Div.  899;  Id.  861. 

*  Id.  399;  Id.  361. 
6  Ante,  8.  147-170. 

•  Saul  V.  His  Creditors,  5  Mart.  N.S.  (La.)  598-607;  ante,  8.  157. 
^  Fergusson  on  Mar.  &  Div.  358-363;  Id.  382,  398-422. 

(a)  Comp.  McVey  t?.  Holden,  15  La.  An.  317. 
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pmud  Ihmicil  conmdrred, —  But  a  qii-i 
oociir.  What  is  to  be  deemed  in  the  jir<»{K'r  ht  n^e 
10  the  true  iDatritooaial  domicU  ?  la  it  the  place  wtiere  the 
tnamage  ia  celebrated  ?  or  that  where  the  contract  of  mar- 
jiigt is ftnienMl  into?  or  that  where  the  parties  are  domiciled,  if 
)Im  QMurrtaRe  ia  CQlebrated  elsewhere  ?  Or^  if  the  hufiband  and 
itfi  have  different  domicilsi  whose  ia  to  be  regarded?  Tliese 
^  Banjr  otbcr  perplexing  inquiries  may  be  raised  ;  and  foreign 
to  liavc  not  passed  them  over  without  examination.^ 

Where  the  place  of  domicil  of  both  the  parties  is  the  same 
of  tJie  contract  and  the  celebration  of  the  marriage,  no 
Itj  can  arise.  The  place  of  celebration  is  clearly  then  the 
domtciL  BuU  let  us  suppose  that  neither  of  the  par- 
jtM  hM  a  dofoieil  in  the  place  where  the  marriage  is  celebrated ; 
IhRii  u  a  marriage  in  tran^^itu,  or  during  a  temporary  rci^ideuce, 
lOTfia  a  joamey  made  for  that  sole  purpose*  aninto  reverlendi: 
vbt  m  theo  txi  be  deemed  the  matrimonial  diimicil  ? 
I  IW,  The  principle  maintained  by  foreign  juriste  in  such  cosea 
ii  iLii,  with  rcferenoe  to  personal  rights  and  rights  of  property* 
llieirtoal  or  intended  domicil  of  the  parties  is  to  be  deemed  the 
tai  patrimonial  domicil :  or,  to  express  the  doctrine  in  a  still 
general  form^  they  hold  that  the  law  of  the  place  where*  at 

ti  tine  of  marriage,  the  parties  intend  to  fix  their  domicil,  is 
fmrem  all  the  righta  resulting  from  the  marriage.  Hence  they 
^^Id  ansfrer  the  [)t]esttoii  proposed,  by  stating  that  in  such  a 
f^m  the  law  of  the  actual  domicil  of  the  parties  is  to  govern*  and 
Nl  tlif  fJace  of  the  marriage  in  transitu*' 
I  IH  Bol  anppofle  a  man  domiciled  in  Massachusetts  should 
a  lady  domiciled  in  l.ouii«ianat  what  is  then  to  bo  deemed 
■Urimoniial  domicil ?    Foreign  jurists  would  an^^v  ir  i 

of  the  husband*  if  the  intention  of  the  ]  i    ^ 

reridenee  there ;  and  of  the  wife,  if  the  intention  is  to 
nsidesiee  there  ;  and  if  the  rcMdence  is  intended  to  bo 
other  ptaoe,  as  in  New  York*  then  the  matrimonial  dorai- 
Vtoid  be  in  New  York.     Rodenburg  lays  down  the  doctrine 


L  *ii»  OB  lids  sabjoet  1  Unr^  Qol  k  For.  Law,  |«t  1,  c  A,  s,  2,  |>.  HH- 

I  'tlbnll<wifi4i  ela.  M.  |»*  200;  I\ith£«r,  TnM  de  k  taQiDQnaat4f.  srt. 
h^  m.  14-Kl;  VoM,  4e  Slaliit^  s*  U,  e,  2,  s.  S^  i.  p.  201,  ed.  1715;  lil. 
^I||.n^  id.  mil;  1  Bvfi,  CoL  It  Far.  Law,  pt  1. e,  6*  t.  2,  p.  244-iOI* 
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in  explicit  terms,  and  gives,  as  a  reason,  that  the  marriage  is  pre- 
sumed to  be  contracted  according  to  the  laws  of  the  place  when 
they  intend  to  fix  their  domicil.  ^  Quia  per  destinationem  in  locis 
illis  domicilii  matrimonium  contractum  esse  intelligitur.'  ^  Boulle- 
nois  states  the  same  doctrine,  and  says  that,  ordinarily,  where  the 
domicil  of  the  husband  and  that  of  the  wife  are  not  the  same,  the 
law  of  the  husband's  domicil  is  to  prevail,  unless  he  means  to  esta^ 
blish  himself  in  that  of  his  wife.*  Dumoulin  is  equally  expressive. 
*^  Hiuc  iufertur,'  says  he,  ^  ad  qusestionem  quoiidianam  de  cou- 
tractu  dotis  et  matrimonii,  qui  censetur  fieri  non  in  loco,  in  quo 
contrahitur,  sed  in  loco  domicilii  viri ;  et  intelligitur,  non  dedomi- 
eilio  originis,  sed  de  domicilio  habitationis  ipsius  viri,  de  quo  nemo 
dubitut,  sed  omnes^conseutiunt.'^  This  appears  also  to  be  the 
opinion  of  Mascardus,  Bartholus,  Bouhier,  Pothier,  Merlin,  and 
other  distinguished  jurists.* 

iy5.  i\'rei^n  Jurists,  —  Cujas  afiBrms  the  same  doctrine.  'Sed 
ex  eo  contractu  mulier  migravit  in  alium  locum,  id  est,  talis  est 
contractus^  ut  ex  eo  mulier  statim  migret  in  alium  locum.  Ergo 
turn  is  Kkus  spectatur,  sed  ille,  in  quem  sit  migratio.  Hac  ratione, 
tuulior  nou  agit«  ubi  matrimonium  contraxit ;  sed  ubi  ex  matri- 
mv>nio  migravit*  divertit,  aut  aget.'  *  And  in  so  doing  he  does 
no  more  than  iiflBrm  the  very  doctrine  of  the  Pandects.  *  Exigere 
dv>temnuiUer  debet  iUic,  ubi  maritus  domicilium  habuit,  non  ubi 
instrumentum  dotale  conscriptum  est;  nee  enim  id  genus  con- 
tractus est,  ut  euro  locum  spectari  oporteat,  in  quo  instrumentom 
dotis  fuolum  est,  quam  eum,  in  cujus  domicilium  et  ipsa  mulier 
|H*v  coiuUlionem  matrimonii  erat  reditura.'® 

*  UvHlohlmrjr,  tit.  2,  c.  5,  8.  15;  2  Boullenois,  Appx.  p.  47;  1  Boullenoisi 
U.  US2.  US  I;  ia.  ol«.  20,  p.  802;  Voet,  de  Statut.  8.  9,  c.  2,  8.  5;  p.  2G4,ed. 
l«  hi;  111.  p.  8li),  lV2i\  ed.  1661;  Le  Brun,  Traits  de  la  Communaate,  lif.  h 

>•  I  HoiiUoiuM!i»  olv*.  20,  p.  802;  2  Boullenois,  obs.  37,  p.  259,  260,265; 
Vv».  t.  ^\K^  Slat.  H.  0»  0.  2,  8.  5.  6,  p.  264.  265,  ed.  1715;  Id.  p.  319, 320.  ed.  1661. 

*  Moluiw^i.  (Vm.  ad  Cod.  lib.  1,  tit.  1,  1.  1,  Conclus.  de  Statut.  Molin- 
Op'Ma.  Umu   ii,  i*.  iW»;  2  Boullenois,  obs.  37,  p.  261. 

*  ..'  UoulUMioiji,  obs.  37,  p.  260-265;  Pothier,  Traits  de  la  Comiminant^t 
.ill.  Pioliiu.  II,  II  16;  Bouhier,  Cout.  de  Bourg.  c.  22,  s.  18-28;  Merlin. 
Ko|»oii  AutorvH.  Maritale,  8.  10,  art.  5  p.  244;  Id.  Communautd  deBieo** 
».  I.  p.  Ill;  I  \\\\r^\  (VI.  &  For.  Law,  pt.  1,  c.  6,  s.  2,  p.  244-261. 

'  r^ijjw,  Hil  Le^oin,  Kxiijere  dotem,  Dig.  5,  1,  65,  Cujaccii  Opera,  torn.  7f 
l».  Ill  I.  od.  lY.'vS.  St'o  also  Ford  r.  Ford,  2  Mart.  N.S.  577;  Le  Brun,Tr»it< 
ilv  la  V'omuimiiuito,  liv.  I,  c.  2,  s.  41  ;  post,  s.  198. 

«  hiii-  \  I.  U.^;  Pothier,  Pand.  5,  1,  n.  38. 
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fHubenm  holds  very  decisive  language  on  the  same  aub* 
'  But,*  aayv  he,  *  the  place  where  a  contract  ia  inado  is  ni^t 
I  tnctij  Ui  bo  looked  at,  but  that,  if  tlie  partiea  have  in  cou- 
RMti^  had  reference  to  aDotber  place^  that  ia  rather  to  be 
hpnied:  CaDtraxLH:»e  unui^tii^que  in  co  loco  intelligitur,  in  quo, 
I  lalrerel,  at  obligavit*^  Thert^fore  tho  place  of  the  marriage 
DStnol  ia  uol  io  much  to  be  deemed  the  place  where  the  nuptial 
Pttnet  is  made,  aa  that  in  which  the  parties  contractifig  niatri- 
laey  intend  to  live*  Thua,  it  daily  bapf^ens  that  men  in  Fnes- 
lid,aaiivea  or  aojoumera,  marry  wives  in  Holland,  whom  they 
feBiAattly  bring  into  Friesland.  If  thta  be  their  intention  at 
kl  tiaM  of  the  eootract^  Uiere  is  no  community  of  pi*of>erty, 
hhaifli  tbe  nuuriage  contract  m  silent,  according  to  the  law  of 
Irfliad;  but  the  law  of  Friesland  in  this  caae  is  the  law  of  the 
kei  of  eon  tract*'  Proindc  et  locus  matrimonii  contract!  non 
Mh  est,  ubi  oontractua  nuptialia  initus  eiit,  quam  in  quo  cx>u* 
^Alei  mutrimonium  exercere  volucrunt ;  ut  omni  die  sit, 
^■fei  in  Frii^ia  indigenaa  nut  incolas,  ducere  uxorea  in  Hoi* 
HLquaa  itade  fitatim  in  Frii»iam  dcducunt;  idque  si  in  ip^o 
Pttnetu  ineundo  propositum  habcant^  non  oritur  communlo 
liiiiaui,  etjii  j^iacta  dotalia  sileant,  secundum  jua  HoUandiiet  aed 
ItFriM  in  h(>e  caati  est  loco  oootractus/  ^ 
iJW.  L«  Brun  baa  diseosssd  the  quct»tion  at  considerable  length, 
I  arrived  at  the  aame  oonclusion.  And  he  put»  the  cane 
domiciled  in  Normandy,  where  the  law  of  community 
*  ssiati  who  marries  in  Parii^  without  any  contract,  ivhere 
^(Kfeomm unity  does  exist;  and  be  hohb  that  if  he  has  not 
iMdacnidK  but  returnn  immedijitfly  to  Normandy,  the 
tloniMUidy  will  govern,  and  no  ctiiiuuunity  of  property 
Ibl  between  himself  and  his  wife.^ 

WJLmt  tif  ls9umtina,  —  Thr  i<ame  diK'trini*  hai*  been  r<*peaU»dly 
IJfsii  by  the  Supreme  Court  of  LuuiHiuUii.  In  one  case  of  a 
*Swiy  mamafe  (already  alluded  Uj)  in  anotlier  state  by  par- 
^  domiciled  tn  t^niMtanat  who  immt « I  t  urned^ 

^  anft  bald,  as  we  bave  seen,  tii4»t  vm    ^,^^^  ^> 


ouisiana 


*  II H,  7.  fl:  Potfcm,  Paad.  41,  tit  7.  n,  2L 

*  Bitow.  Hbw  I,  tit  $,  1.  1(1;  Ferfamon  cm  Mar.  St  Div.  174;  VosI,  de 
«ll  a  H  «.  2,  t.  Ik  $.  ^  n%.  «k  sd.  171{»;  Id*  p.  did,  Z20,  nd^  imh 
^WtkmmuUh.  1.  tits.  ft.  10, 
\U iMi,  TniM dt  la CoBiattnaat^,  Ihr.  l,^%§.  le-^l,  5$. 

IS 
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governed  the  marriage  rights  and  property.^  In  another  cas 
where  the  parties  were  married  in  one  state,  intending  immed 
ately  to  remove  into  another,  which  intention  was  consummate( 
the  court  held  that  the  marriage  rights  and  property  were  p 
verned  by  the  law  of  the  place  of  the  intended  residence,  (a)  0 
this  last  occasion  the  court  said :  *  We  think  that  it  may  be  safe! 
laid  down  as  a  principle,  that  the  matrimonial  rights  of  a  wL 
who  marries  with  the  intention  of  an  instant  removal  for  res 
dence  into  another  state,  are  to  be  regulated  by  the  laws  of  h( 
intended  domicil,  when  no  marriage  contract  is  made,  or  oc 
without  any  provision  in  this  respect.'  ^  In  the  same  case  ti 
court  also  recognized  the  general  rule  that,  where  the  husban 
and  wife  have  different  domicils,  the  law  of  that  of  the  husban 
is  to  prevail ;  because  the  wife  is  presumed  to  follow  her  hui 
band's  domicil.^ 

199.  Conclusion.  —  Under  these  circumstances,  where  there  i 
such  a  general  consent  of  foreign  jurists  to  the  doctrine  tbu 
recognized  in  America,  it  is  not  perhaps  too  much  to  affirm  tba 
a  contrary  doctrine  wiU  scarcely  hereafter  be  established ;  for  i 
England  as  well  as  in  America,  in  the  interpretation  of  othc 
contracts,  the  law  of  the  place  where  they  are  to  be  performei 
has  been  held  to  govern.*  Treated  therefore  as  a  matter  of  taci 
matrimonial  contract  (if  it  can  be  so  treated)  there  is  the  rule  c 
analogy  to  govern  it.  And  treated  as  a  matter  to  be  governed  b; 
the  municipal  law  to  which  the  parties  were  or  meant  to  be  sul 
jected  by  their  future  domicil,  the  doctrine  seems  equally  capa 
ble  of  a  solid  vindication.^ 

*  Le  Breton  v.  Nouchet,  3  Mart.  60;  ante,  s.  78,  180. 

a  Ford  V,  Ford,  2  Mart.  N.S.  (La.)  574,  578.  •  Id.  577. 

*  Robinson  v.  Bland,  2  Burr.  1077;  Lanusse  v.  Barker,  3  Wheaton,  101 
4  Cowen,  513,  note;  2  Kent  Com.  459  ;  Fergusson  on  Mar.  &  Di?.  841,342 
395,  396,  416. 

*  See  Fergusson  on  Mar.  &  Divorce,  339-346. 

(a)  See    Mason     v.    Homer,    105    Arendell  r.  Arendell,  10  La.  An.  ^ 
Mass.  116;  Mason  v.  Fuller,  36  Conn.     Hayden  v.  Nutt,  4  La.  Ann.  M. 
160;  State  v,  Barrow,  14  Tex.  187; 
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CHAPTER  VII. 

DIVOBCES. 

200.  Nature  of  Marriage.  —  Having  thus  considered  the  opera- 
tion of  marriage  upon  the  pei-sonal  capacity  and  the  property  of 
the  parties  in  the  place  of  its  celebration  and  in  foreign  coun- 
tries, we  next  come  to  the  consideration  of  the  important  subject 
of  Divorce.^  Marriage  is  not  a  mere  contract  between  the  par- 
ties, subject,  as  to  its  continuance,  dissolution,  and  effects,  to 
their  mere  pleasure  and  intentions.  But  it  is  treated  as  a  civil 
institution,  the  most  interesting  and  important  in  its  nature  of 
ftuy  in  society.  Upon  it  the  sound  morals,  the  domestic  affections, 
And  the  delicate  relations  and  duties  of  parents  and  of  children, 
essentially  depend.  On  this  account  it  has  in  many  nations  the 
sanction  and  solemnity  of  religious  obligation  superadded  to  it.^ 
And  it  may  be  truly  said  that  Christianity,  by  giving  to  it  a  more 
affecting  and  sublime  morality,  has  conferred  upon  mankind  new 
hlessings,  and  has  elevated  woman  to  the  rank  and  dignity  of  an 
e<lQal,  instead  of  being  a  humble  companion  or  a  devoted  slave 
of  her  husband. 

201,  Divorce  in  Place  of  Domicil  and  Celebration.  —  It  is  not 
^y  design  to  enter  into  any  discussion  as  to  the  general  right  of 
"le  legislative  power  to  authorize  directly  or  indirectly  a  dissolu- 
^ou  of  the  matrimonial  state,  and  to  release  the  parties  from  all 
^hefuture  obligation  thereof.  It  is  deemed  by  all  modern  nations 
to  be  within  the  competency  of  legislation  to  provide  for  such  a 
dissolution  and  release  in  some  form  and  for  some  causes.  And 
there  is  no  doubt  that  a  divorce  regularly  obtained,  according  to 
the  jurisprudence  of  the  country  where  the  marriage  is  celebrated 
and  where  the  parties  are  domiciled,  will  be  held  a  complete  dis- 

^  See  on  this  subject,  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  8,  s.  1,  p.  640- 
058;  Id.  8.  2,  p.  668-694. 

s  See  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  8,  s.  1,  p.  642,  643;  post,  s.  209. 
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solution  of  the  matrimonial  contract  in  every  other  country.^  I 
say,  where  the  marriage  is  celebrated  and  where  the  parties  are 
domiciled  ;  for  both  ingredients  are,  or  may  be,  material ;  and  the 
presence  of  one  and  the  absence  of  the  other  may  change  the 
legal  predicament  of  the  case  according  to  the  junsprudence  of 
different  countries,  when  the  subject  comes  under  consideration 
therein. 

202.  Marriage  and  Domicil  in,  Different  Places.  —  The  real 
difficulty  is  to  lay  down  appropriate  principles  to  gOTem  cases 
where  the  marriage  is  celebrated  in  one  place,  and  the  parties  are 
at  the  time  domiciled  in  another ;  where  afterwards  there  is  a 
change  of  domicil  by  one  party  without  a  similar  change  by  the 
other ;  where  by  the  law  of  the  place  of  celebration  the  marriage 
is  indissoluble,  or  dissoluble  only  under  peculiar  circumstances, 
and  where  by  the  law  of  another  place  it  is  dissoluble  for  variow 
other  causes,  and  even  at  the  pleasure  of  the  parties.  By  the 
law  of  England  marriage  is  indissoluble  except  by  a  special  act 
of  Parliament.*  By  the  law  of  Scotland  a  divorce  may  be  had 
through  the  instrumentality  of  a  judicial  process  and  a  decree  on 
account  of  adultery.^  By  the  civil  law  an  almost  unbounded 
license  was  allowed  to  divorces,  and  wives  were  often  dismissed 
by  their  husbands,  not  only  for  want  of  chastity  and  for  intolera- 
ble temper,  but  for  causes  of  the  most  trivial  nature.*  In  France 
a  divorce  Inay  be  judicially  obtained  for  the  cause  of  adultery, 
excess,  cruelty,  or  grievous  injuries  of  either  party ;  and  in  cc^ 
tain  cases  by  mutual  and  persevering  consent.*  In  America  an 
equal  diversity  of  principle  and  practice  exists.  In  some  States, 
as  in  Massachusetts  and  New  York,  divorces  are  grantable  by 
judicial  tribunals  for  the  cause  of  adultery .•      In  other  States 

1  2  Kent.  Com.  107, 108. 

a  1  Black.  Com.  440,  441;  1  Burge,  Col.  &  For.  Law,  pt  1,  c.  8,8.1. 
p.  654-660. 

*  Fergusson  on  Mar.  &  Div.  1,  18;  Erskine's  Inst.  b.  1,  tit.  6,  s.  88,  48; 
1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  8,  s.  2,  p.  670-680. 

*  2  Kent  Com.  102,  103;  1  Brown,  Civ.  Law,  89-92;  1  Black.  Com.  441; 
Justin.  Novellae,  117,  c.  8;  Cod.  5,  17,8;  Merlin,  R<<pert  Divoroe,  a.  2, p.  !*•• 
150;  Pothier,  Traitd  de  Manage,  art.  463;  Van  Leeawen,  Com.  I>.l,cl5f 
8.  1-3. 

»  Code  Civil,  art.  229-233;  Id.  275,  &c.  See  in  Fergusson  on  Mar.  * 
Div.  Appx.  448,  the  Prussian  Code  on  the  subject  of  divorce;  among  others 
incompatibility  of  temper,  endangering  life  or  health,  is  a  good  cause  of  ^' 
vorce,  art.  703. 

0  This  also  is  the  law  in  Holland,  in  Prussia,  and  in  the  Protettant  states 
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tftre  gnmtalito  judicially  for  causes  o(  far  inferior  groasiMM 
nity,  ttpproftching  »ometinieJ§  ulinost  to  frivolousneas.  In 
kViMet,  divoreev  can  be  prooounced  by  the  legislature  only, 
1  far  iocb  OMitet  ai  in  its  wisdom  it  may  cliooi^ft  fix>m  time  to 

P^Hiiarratnfi^  QuewtianM.  —  Some  of  the  most  tmbarraaa- 
Ifjettiont  belougiog  to  iuternational  jurij^prudetice  nri«e  under 
ikad  of  BMHTiage  and  divorce.  Sup|icme^  for  iuBtance,  a  mnr- 
Mjielebraied  in  Engbind,  where  marriage  u  iudisMiluhlet  aud 
■ici  obtained  in  Scotland  a  vinculo  matrimonii*  a^  it  nmy 
fm  adultery  under  the  laws  thereof,  will  that  divorce  be 
ve  in  England^  so  aa  to  authorize  a  new  marriage  there  by 
party?  Suppose  a  marriage  tu  Maasa43buaetta9  where  a 
be  bad  for  adultery,  will  a  divorce  obtained  in  an- 
for  a  cauiie  unknown  to  the  laws  of  MaaaachuAetta  be 
there?  If«  in  each  of  these  caaee*  the  divorce  would 
invalid  in  the  country  where  the  marriage  in  celebrated, 
would  be  held  valid  where  the  divorce  is  obtained*  what 
iililo  govern  in  other  counlriet»  aa  to  such  divorce?  la  it  to 
valid  or  invalid  there?  Will  a  new  marriage  con- 
by  either  party  be  good,  or  be  not  good  ?  These 
0tber  perplexing  questions  may  be  put ;  and  it  i^i  diffi- 
tbe  prvaeni  moment  to  give  any  answer  to  them,  which 
the  unqualified  a)»ent  of  all  nations. 

moal  perpleiing  inquiries  may  grow  out  of  the  con* 

of  the  national  character  of  the  piirtic?^ :  whether  they 
eiliaeiia  or  aubjeels,  or  both  foreigner**,  or  one  a  citizen 
Ike  other  a  foreigner ;  whether  the  marriage  ia  celebrated  at 
ii,  or  celebrated  abmad  ;  whether  the  juri.H4liction  of  any 
it  In  pfoooaticie  a  decree  of  divorce  is  to  be  founded  upon  the 
ekaracter  of  the  parties^  or  upon  the  celebration  of  the 
Mi|»e  within  the  territorial  jurif^dicrinn.  or  upon  tlie  domicil 
\h$  pftriiei  within  it.  or  upon  the  actual  presence  or  temporal^ 
of  one  or  both  of  them  at  the  time  when  the  [irocesa 
iBioree  is  instituted.     And  if,  upon  any  of  these  grounds^  the 


•inaasy.i« 


Dsanarlfct  ami  Russia.    FergiMOn  oo  liar,  k  01?. 


lU  1  Kmml  Com,  ID^Iln.  117.  tlfl.  $«ss  alio  1  Baffs.  Col.  k  For. 
•  ft  t  c  a,  *  I.  p,  64o-msH,  iil)«*r«  am  hroai;ht  Ingilhar  ta  a  geatral 
albs  Issa  el  dtflsrsal  aaUoas  on  (be  sahjsol  ol  dlforest 
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jnr»ilr:-i''jn  is  5rL«tain^  another  not  less  importmnt  inquiry  is, 
whrth^r  the  hiw  of  -iivorc-e  of  ciie  place  of  the  marriage,  or  that 
of  the  plaoe  where  the  snit  is  insritnted,  is  to  be  administered  by 
the  conrt  r^fore  which  the  suit  Is  pending. 

205.  It  sterns  to  have  r.-een  thought  that  nnder  the  Scottish 
law  it  is  not  necessary,  to  focnd  a  jariadiction  for  divorce  in  the 
courts  of  Scotland*  that  b*:>:h  the  f*arties  should  at  the  time  of 
the  adrjlrerv  committed,  or  at  the  time  of  the  snit  brought,  have 
their  actaal  domicil  in  Scotland.  It  seems  to  be  sufficient  thit 
the  defendant,  against  whom  the  suit  is  brought,  is  domiciled  in 
that  kingdom,  so  that  a  citation  mav  be  served  upon  him,  and 
t[iat  a  flivorce  under  such  circumstances  may  be  granted,  whether 
the  a^lultenr  is  committed  at  home  or  in  a  foreign  country.  Uo- 
douhtedly  this  doctrine  is  to  be  understood  with  the  limitation 
that  the  domicil  is  reaK  and  not  pretended,  and  that  it  is  bona 
fide,  and  not  by  collusion  between  the  parties  for  the  mere  pu^ 
porie  of  maintaining  the  suit  and  procuring  the  divorce.^ 

»  Fergusson  on  Mar.  &  Div.  Introd.  p.  Id-lS:  Id.  p.  51;  Id.  p.  1H» 
115.  note;  .St.  Aubvn  r.  Obrien.  Id.  Appx.  p.  276;  Id.  note  B.  p.  36J^- 
370 :  1  Barge.  Col.  &  For.  Law,  pt.  1.  c.  S,  s.  2.  p.  6T2. 674-679, 6S8, 689.  See 
>rc<^^'arthy  r.  I>a  Caix.  cited  in  a  note  to  3  Hagg.  642,  and  in  Wirrenderp. 
Warrend'er,  9  Bli::h.  141.  14J;  Conway  c.  Beazlev,  3  Hagg.  Ecc  639,  ^ 
616:  2  Rii«s.  &  Mylne,  614.  61S-62<):"Tovey  r.  Lindsay,  1  Dow,  117, 181, 
1:^5-157:  2  Clark  &  Fin.  56!>,  note:  fosU  s.  216-218.  See  also  War- 
r^^nder  c.  Warreiider,  9  Bligh.  89.  144:  post,  s.  226a-226c.  Mr.  Chief  J»- 
tic*;  Gibson,  in  delivering:  the  opinion  of  the  supreme  ooort  of  Pennsylvantt 
in  a  ca5se  of  divorce,  use^l  the  following  lang^uage:  •  In  constructing  our  inte^ 
national  law  of  di%-orce  we  naturally  look  for  the  materials  of  it  in  the  jnrw- 
prudence  of  our  ancestors,  whose  institutions  are  more  congenial  withonrown 
than  tho«e  of  their  continental  neighbors,  and  whose  process  of  forensic  dis- 
cussion is  usually  more  exact.  But  we  find  an  irreconcilable  difference 
betwixt  the  decisions  of  the  English  and  of  the  Scottish  coarts.  The  Engliw 
judges  acknowledge  the  legitimacy  of  no  jurisdiction  which  is  not  founded  w 
the  law  of  divorce  at  the  place  of  the  marriage,  if  it  be  an  English  one;  whi» 
the  Scottish  in  the  other  extreme  are  willing  to  found  theirs  even  on  atempJ>* 
rary  residence  of  tlie  complainant  in  the  country  of  the  forum.  Of  the  W*^ 
pretensir>n  I  shall  say  little  more  than  that  it  is  in  truth  a  usurpation  of  po*^ 
to  intf^rmeddle  in  the  domestic  concerns  of  a  neighbor.  If  a  bona  fide  domicu 
in  the  strictest  sense  of  the  word  were  not  essential  to  jurisdiction,  there  vobW 
be  nothing  to  prevent  the  exhibition  of  a  libel  by  a  proctor,  and  without  tbe 
presence  even  of  the  complainant.  But  the  respondent's  presence  would  W 
more  essential  still;  for  a  sentence  against  one  who  was  not  subject  to  ti* 
jurisdiction  would  be  void  on  the  plainest  principles  of  natural  law.  MoK* 
over  it  is  not  perceived  how  the  actual  presence  of  both  of  them  could  conW' 
jurisdiction  of  a  cause  of  divorce  which  was  not  in  its  inception  subject  to  tbe 
law  of  the  forum.     It  seems  to  me  the  fallacy  in  the  reasoning  of  the  ScottiB" 
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t  A  learned  Scottigli  jurist,  in  remarking  upon  the  etnbar- 
mti  arifiitig  oat  of  this  state  of  the  hiw  of  Scotland,  has 
kBide  tho  foUowing  powerful  observations:  *  These  coneln^ions 
ftfUiitlv  di^monstrale  that  unless  the  remedy  in  this  judieatitre 
iliaO  b«  limited  either  to  that  which  the  lex  loci  contrnettm 
dbnU  or  to  that  which  the  lex  domicilii,  tiiken  in  the  same  fair 
Imnw  in  questions  of  sncoeflAion,  might  ^ive,  the  public  decrees 
;rf  Am  coXf  court  of  Scotland  which  h  competent  to  pronounce 
jftiQiliiQdi  consistorial  causies*  become  proehimutions  to  invite  all 
'  tke  Aimed  who  incline  to  be  free*  not  in  the  rest  of  the  British 

|mpii  liUadbls  though  it  ht,  const«U  in  their  nMumptioo  that  divor««  b  a 
I faiity  fff«7iihef9  ann^x^d  to  a  hreiwh  of  the  murriagis  contract,  which,  likis 
lifMcMMaf  aelioa  nUrtifliirjt  on  tho  perfkon,  may  be  eiifarc<*d  anywiierw; 
im  iDtfrttitif  that  wh^tlier  it  bo  a  [M^nalty  at  all  dejietulu  nut  on  the  ScoltiAh 
ilitiiiA  liiletprfti^  nr  avttigfr,  but  on  the  law  of  thi*  dornicil,  or  ul»e  on  thr? 
InlKi^oiiCraiellli,  whii-h  txcluaivoly  furnlNht^  the  ori^nnal  condilions.  Thr 
&VM  tetrflM  0«t  Um»  olhar  hand  la  not  iut)r«  rt^cimcilable  to  utir  pnneiple  oi 
fMi  ill^giiiioi;  for  ootwithatanding  the  doubt  and  manifest  indiuation  ot 
Ik,  Uibia^oQ  in  Conway  r*  Deiiley,  8  Ha^    Ecc.  0^9,  1  take  H  to  Ihs 


««W  b3r  Lollfy'i  Cmm,  Ea«.  It  By.  2M,  ft  r  in  Tovey  r.  Lindiiay,  1 

iia,  Ifl.  by  tlM  inwpOftdiraHttg  w«lf;hl  of  1 .  n's  name,  thai  Lhv  dUito- 

^ilia«laa  fiofllih  nutfria^  for  any  eau»e  wtialever  can  be  effrctcxl  «a  mi  to 
liiclaoirlidfail  la  thai  ^ocmry  only  by  Ent^^ti^h  authority.  Jt  was  ind^tnl 
aiiaildl  la  Conway  w,  Beaittfy  that  tiie  quevtiGn  of  junjsdioUon  in  l»lh*y^t 
C^|talia|ii  tsmed  on  the  diffrrvnoo  brtwtHsn  tcniporiiry  and  pprmanrnt 
>iMnMa:  but  tha  rtfioii  oartainly  does  not  indicate  it,  and  besides  the  con* 
*kiia  ^Ifilnri  ww  wi  miarohtable  oonsoqu^ncHs  of  thcf  Hrittsh  tcniti  ot  firr^ 
fattl  MJIagiMnm  Th<iu^  an  English  subject  aoqnire  a  foreign  character 
^^afbmlgB  domi  "  lueh  as  to  bo  trcalr^d  us  an  alien  for  oomnicroiaJ 

[^piHi;  tbnogh  he  rcnounoa  hb  primitive  aUi*$riA(K<*«   nnd  pmfi^M 

^'■iliirf  ht  It  MQCnuitad  but  an  a  sopumer  "  ^rul^  and  f 

bar  gpfWlUpawl  ts  his  bt^niif  anci  ^rj  ftllU 

H  wwohl  bt  itrmofv  did  sh«  ti^leraUT  ii  '.Tfen^iiei*   wuh  h«ff 

within  our  pale,     litmting  <»   ,  uon  of  hi*  jicpv>n, 

^^'■M  at  fMMit,  aht  ftpewaHly  rrfrards  an  Atu»m[>t  to  rhanj^ti  any  ow  nf 

b^^iii  an  iotialofi  uf  lt«r  wot^tWufuts.  i  jiml  in  that  axp^xt  it  cannot  b*"  di^nicd 
>ltenall4ir  la  within  har  |  id  h^r  poinrcr;  for.  though  thi^  staluA 
feifil^  k  JwrU  atatlaaw  tL.  ......... 'i^-  •-  i,..J.f.„n..  .  .„Kv.,t  ^f  muni* 

^  t^nlatioii.    And  ll  b  thb  peqM»t  itii  i  mt  h 

^^f^wmd  ilf  liwi, -« nei  an  loftiatol  i^;<^  fMiirAct  fmtu 

'^'HiWMHitlin  wUlaiicl  raagrratiott  of  ^  U  U  tho  root  of  thi» 

MUAocftriiia.     Uintly  aasutn  !  on  Iho  ba^iia 

MtetiM,  ttod  that  theie  fbrUld  by  thr«  anlho- 

!*%iiiayo(laprewttii|rj;  buitak  «nd 

p^liH  aw«yll>tlbinMlalkiuof  i  th» 

p"<MU  of  it  to  iorvifn  action/    iXtt^y  f 
^      }  Law  lapofter,  p.  288.  28a.    (S 
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empire  alone,  but  in  all  countries  where  marriage  is  indissoluble 
by  judicial  sentence,  to  seek  that  object  in  this  tribunal.  Adulter 
and  presence  within  our  territority  are  the  only  requisites  to  found 
the  jurisdiction  by  citation.  What  numbers  of  foreign  partief 
may  accept  such  an  oiffer,  and  may  even  commit  the  crime  hen 
for  the  very  purpose  of  aJGFording  ground  for  the  action,  it  is  im 
possible  to  conjecture.  But  it  is  manifest  that,  in  exact  prqx)! 
tion  to  their  number,  injury  to  the  morals  of  this  country  mus 
follow  ;  and,  by  setting  at  nouglit  the  laws  of  other  natioos,  re 
proach  must  be  brought  upon  our  own.  For  all  foreign  portiei 
while  matters  stand  upon  this  footing,  have  it  in  their  powe: 
with  the  help  of  evidence  as  easily  provided  as  it  may  be  d\sigQ&^ 
ing  and  impure,  to  oblige  the  Scotch  Consistorial  Court  to  entei 
tain  the  whole  mass  of  their  foreign  causes,  although  there  is  c 
fair  interest  to  insist  that  the  municipal  law  of  Scotland  shall  d 
cide  these  by  its  own  peculiar  rules.  To  what  extent  therefoi 
the  good  order  of  society  may  eventually  be  disturbed  by  th: 
compulsory  abuse  and  pollution  of  its  juiisdiction  in  consequenc 
of  the  doubts  and  contests  that  must  ensue  as  to  rights  of  legiti 
macy  and  succession,  no  calculation  can  be  made.'  ^ 

207.  Upon  the  point,  what  is  the  rule  of  divorce,  a  learnec 
Scottish  judge  has  made  the  following  remarks  in  a  case  depend 
ing  before  him  in  judgment :  *  '  With  us  the  laws  relative  U 
divorce  are  founded  on  divine  authority.  How  can  a  pewoi 
withdraw  himself  from  obedience  to  such  laws?  Are  these  law? 
relaxed  as  to  a  person  domiciled  in  Scotland,  because  his  ma^ 
riage  is  contracted  in  a  country  where  the  law  of  divorce  is  dif- 
ferent? If  two  natives  of  Scotland  were  married  in  France  (M 
Prussia  according  to  the  laws  of  those  countries,  the  marriage 
would  no  doubt  be  valid  here.  But  would  they  be  entitled  tc 
come  into  the  Commissary  Court  and  insist  for  a  dissolution  i 
vinculo  matrimonii,  merely  because  their  tempers  were  not  suit* 
ble,  which,  in  France,  was  a  ground  of  divorce,  or  for  any  of  the 
numberless  reasons  for  dissolving  a  marriage  which  are  allowed 
by  the  laws  of  Prussia  ?  But  if  we  would  not  listen  to  the  to 
loci  when  it  facilitates  divorce  to  a  degree  which  our  law  con* 
siders  as  inconsistent  with  the  best  interests  of  society,  and  9i 

1  Fergusson  on  Mar.  &  Div.  Introd.  p.  18, 19. 

^  Lord  Robertson ;  Tlie  Cases  of  Edmonstone,  of  Levett,  and  of  Foibeiy  i> 
Fergusson,  Appx.  383;  Id.  398.     See  also  Id.  415. 
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not  ^^varranted  by  the  divine  law,  on  what  principle  are  we  to  give 
effeot  to  the  lex  loci  which  prohibits  divorce,  even  adulterii  causa, 
though  permitted  in  this  country  under  the  sanction  of  the 
diviTie  law  ?  * 

208.  These  passages  are  sufficiently  significant,  as  to  the  in- 
tiiusic  difficulties  of  the  subject,  looking  only  to  the  law  of  divorce 
of  a  single  country.  But  when  we  look  at  the  almost  endless 
^versities  of  foreign  continental  jurisprudence  on  the  same  sul>- 
ject,  and  the  little  regard  which  is  habitually  paid  in  that  juris- 
prudence to  the  decrees  of  foreign  courts,  especially  in  matters 
which  concern  persons  belonging  to  any  other  continental  sove- 
reignty, it  ought  not  to  surprise  us  that  one  nation  should  hold 
iU  own  law  of  divorce  of  universal  obligation  and  authority,  and 
that  another  should  yield  it  up  in  favor  of  the  law  of  the  domicil 
of  the  parties. 

209.  Catholic  and  Protectant  Countries.  —  Upon  the  continent 
of  Europe  there  has  long  existed  a  known  distinction  between 
the  Catholics  and  the  Protestants  upon  the  subject  of  divorce. 
The  former,  according  to  the  doctrine  of  the  Romish  Church, 
consider  marriage  as  a  sacrament,  and  in  its  effects  to  be  go- 
verned by  the  divine  law ;  and  according  to  their  interpretation 
of  that  law  it  was  formerly  held  to  be  indissoluble.^  The  Pro- 
testants, on  the  contrary,  have  not  generally  considered  it  as  a 
ttcrament;  but  many,  if  not  all  of  them,  have  considered  it 
mainly  as  a  civil  institution,  and  subject  to  the  legislative  autho- 
%,  as  matter  of  public  police  and  regulation.^ 

210.  In  Catholic  France,  we  are  informed  that,  until  some 
t"ne  after  the  Revolution  (until  1792),  marriage  was  always 
*^ted  as  indissoluble.*  *  Our  church,'  says  Merlin,  *  never 
^proved  of  divorce,  properly  so  called.  It  has  always  regarded 
^^  as  contrary  to  the  precept,  Quod  Deus  conjunxit,  homo  non 

'  See  Fergnsson  on  Mar.  &  Div.  Appx.  note  M.  p.  443;  Heinecc.  Elem. 
'^  Germ.  tit.  14,  8.  328-332;  Dalrymple  p.  Dalrymple,  2  Hagg.  Cons.  63, 
Wi  87;  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  8,  s.  1,  p.  642,  643. 

*  1  Black.  Com.  433;  2  Hagg.  Cons.  63,  67;  1  Burge,  Col.  &  For.  Law, 
I*- 1,  c.  8,  8.  1,  p.  648,  649;  Id.  p.  650-653. 

*  We  have  already  seen  that,  by  the  Code  Civil  of  France,  art.  229-233, 
^^orce  i8  allowed  in  a  variety  of  cases.  Upon  the  restoration  of  the  Royal 
FmUj  in  1816,  it  seems  that  the  existing  law  of  divorce  was  abolished. 
Merlin,  Rupert.  Divorce,  8.  4,  p.  161.  Whether,  since  the  Revolution  of 
1^,  it  has  been  reinstated,  I  am  not  at  this  moment  able  to  say.  See  Du- 
nutoD,  Cours  de  Droit  Fran9ai8,  vol.  14,  p.  535,  note. 
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separet:  What  God  hath  joined  together,  let  not  man  pat 
asunder.^  It  is  therefore  a  perpetual  maxim  among  us,  that 
marriage  caunot  be  dissolved  by  means  of  a  divorce.'  *  Pothier 
says  :  Marriage  is  not  dissolved  but  by  the  natural  death  of  one 
of  the  parties  ;  while  they  live,  it  is  indissoluble.'  He  adds  that, 
though  divorce  was  permitted  by  the  Christian  emperors,  the 
church  regarded  it  as  prohibited  by  the  gospel ;  and  that  it  is  not 
permitted  by  the  French  law  for  any  cause  whatsoever.* 

211.  Protestants  have  dealt  differently  by  it.*  Ih  Scotland, 
which  proposes  on  this  subject  to  be  governed  exclusively  by  the 
scriptures,  divorce  is  allowed  for  the  scriptural  causes,  for  adul- 
tery and  for  wilful  desertion.®  In  many  other  Protestant  coun- 
tries it  is  not  treated  as  indissoluble  except  for  scriptural  causes; 
but  it  may  be  dissolved  for  other  causes.  In  England  it  is  never 
dissolved  except  by  an  act  of  parliament,  and  for  adultery.^  In 
the  Protestant  continental  nations  of  Europe,  many  other  causes 
of  divorce  are  known  ;  and  in  America,  as  we  have  seen,  it  is  gen- 
emlly  treated  as  a  matter  of  civil  regulation.® 

212.  Foreign  Jurists.  — The  conflict  of  laws  on  the  subject  of 
divorce  does  not  seem  to  have  undergone  much  discussion  among 
the  continental  jurists ;  at  least  I  have  not  been  able  to  trace  any 
systematic  examination  of  the  subject  in  those  works  which  are 
within  my  reach,  and  in  which  almost  all  other  topics  of  the  con- 
flict of  laws  are  so  amply  treated.  The  silence  of  the  French 
jurists  may  be  accounted  for,  in  a  great  measure,  from  the  uni- 
formity of  operation  of  the  Catholic  religion  and  its  canons  over 
all  the  provinces  of  that  kingdom  ;  from  the  strong  probability 
that  few  cases  of  foreign  divorces  between  French  subjects  were 
ever  judicially  examined  ;  and  from  the  natural  conclusion  that, 
as  in  their  view  Christianity  made  the  marriage  union  indissolu- 
ble, no  earthly  tribunal,  either  foreign  or  domestic,  could  right- 
fully pronounce  a  sentence  of  divorce.     The  silence  of  othet 

1  Matthew,  c.  19,  v.  6.  «  Merlin,  R<$pert.  Divorce,  8.  8,  p.  151. 

«  Pothier,  Traite  du  Manage,  n.  462. 

*  Id.  11.  464.  «  Id.  n.  465 ;  ante,  s.  209. 

«  Erskine's  Instit.  b.  1,  tit.  6,  8.  43, 44;  Fergusson  on  Marr.  and  Di?.  App^ 
note  H.  p.  423. 

T  Ante,  8.  202. 

8  See  1  Black.  Com.  441;  Code  Civil  of  France,  art.  229-233;  Fergosaou 
on  Mar.  &  Div.  Appx.  note  N.p.  448;  2  Kent  Com.  95-106;  Van  Leeuwen 
Com.  b.  1,  c.  15,  8.  1-6. 
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Catholic  countries  may  be  accounted  for  in  the  same  way.     But 
it  is  not  so  easy  to  assign  a  satisfactory  reason  for  the  omission 
of  the  Protestant  countries  of  the  continent  of  Europe  to  discuss 
the  subject  at  large.     It  is  highly  probable  that,  in  those  coun- 
tries, the  parties  have  been  referred  to  their  own  matrimonial 
foram,  either  to  furnish  the  true  rule  to  expound  the  contract, 
or  to  administer  the  law  of  divorce,  or  for  both  purposes.     This 
course  has  not  been  without  example,  even  in  our  own  country, 
upon  cases  bearing  a  close  affinity.^ 

213.  Merlin  has  treated  the  question  purely  as  one  arising 
under  the  French  law,  either  with  reference  to  the  allowance  of 
divorces  under  the  legislation  of  1792,  or  with  reference  to  the 
prohibition  of  divorces  after  the  restoration  of  thne  Bourbons  in 
1816.*  He  asks  the  question,  whether  in  virtue  of  the  new  law 
of  1792,  which  introduced  divorce,  a  marriage  celebrated  under 
the  old  law,  which  prohibited  divorce,  could  be  dissolved;  and 
vice  versa,  whether  a  marriage  celebrated  after  the  new  law, 
which  permitted  divorce,  could  be  dissolved  after  the  promulga- 
tion of  the  law  of  1816,  which  prohibited  divorce.^  He  says  that 
if  divorce  was,  as  the  state  of  the  parties  (I'^tat  des  dpoux),  the 
inainediat^  effect  and  simple  consequence  of  the  marriage,  the 
question  might  be  easily  answered.*  Upon  this  hypothesis,  as 
the  state  of  the  parties,  the  right  of  divorce  would  depend  alto- 
gether upon  the  law  at  the  time  when  the  marriage  was  cele- 
brated ;  because  then,  in  the  first  case  put,  the  contract  must  be 
deemed  one  for  an  indissoluble  union,  and  in  the  second  case,  a 
contract  dissoluble  for  the  proper  causes  of  divorce.^  But  he 
f^  on  to  state  that  divorce  does  not  depend  upon  the  intention 
^f  the  parties,  nor  is  it  a  consequence  or  interpretation  of  it. 
^e  legislature,  in  allowing  or  prohibiting  divorce,  has  regard 
^^ly  to  considerations  of  public  order,  and  not  to  the  mere  con- 
^t  of  the  parties.  They  are  not  permitted  by  private  agree- 
ment to  change  the  laws,  or  to  make  a  marriage  dissoluble  or 
indissoluble  in  contravention  of  the  policy  of  the  state.®  He, 
therefore  comes  to  the  conclusion  that  in  a  French  court  a  di- 

^  2  Kent  Com.  IDS.  *  Ante,  8.  210,  note. 

'  Merlin,  Rupert.  EfFet  B^troactif,  8.  3,  n.  2,  art.  6. 

*  Id.  8.  3,  n.  2,  art.  6,  p.  19. 
•Ibid. 

•  Merlin,  Rupert.  Effet  lUtroactif,  8.  3,  n.  3,  art.  6,  p.  19. 


284  coNFLicr  of  laws.  [a  213-218. 

Yorce  in  such  case  would  be  granted  or  denied  accordiDg  to  Ae 
law  of  France  at  the  time  of  the  suit.^ 

214.  English  and  Scotch  Decisions.  —  The  question  how  a  ma^ 
riage  in  a  foreign  country  between  French  subjects,  or  between 
foreigners,  would  be  affected  by  a  naturalization  or  domicil  in 
France,  is  not  here  touched.  In  another  work  however  treating 
of  moot  questions,  he  has  recently  discussed  the  point.  He  asb 
whether  French  subjects,  married  in  France  since  the  repealing 
act  of  1816,  who  have  abandoned  their  country,  and  become 
naturalized  in  a  country  where  divorce  is  allowed,  could  insiitnte 
a  suit  there,  and  dissolve  their  marriage  by  a  decree  of  divoioe 
pronounced  there  by  mutual  consent.  He  supports  the  afiBrmatiYe 
upon  the  general  reasoning  by  which  he  has  sustained  the  doc- 
trine in  the  preceding  paragraph.'  It  would  seem  however  from 
his  own  statement  that  this  is  quite  an  open  question  in  France. 

215.  It  is  to  the  decisions  of  the  English  and  Scottish  courts 
however  that  we  must  look  for  the  most  thorough  and  exact  di^ 
cussion  of  this  subject.  From  the  different  nature  of  the  respec- 
tive laws  of  England  and  Scotland  upon  the  subject  of  divorce, 
from  their  national  union,  and  from  their  constant,  easy,  and 
familiar  intercourse,  the  courts  of  both  countries  have  been  fre- 
quently called  upon  to  pronounce  very  elaborate  judgments 
respecting  the  jurisdiction  and  law  of  divorce  in  suits  and  contes- 
tations before  them. 

216.  Several  questions  on  this  subject  have  been  recently  dis- 
cussed in  the  courts  of  Scotland.  One  is  whether  a  permanent 
domicil  of  the  parties  is  indispensable  to  found  a  jurisdiction  in 
cases  of  divorce  in  the  Scottish  tribunals,  or  whether  a  citation 
given  formally  to  the  party  defendant,  or  left  at  his  dwelling-plac« 
in  Scotland  after  he  has  been  forty  days  there,  is  sufficient  to  sub- 
ject him  to  the  jurisdiction  of  those  courts  in  a  suit  for  divorce. 
In  the  case  in  which  this  question  was  principally  discussed  the 
marriage  was  celebrated  in  England,  the  husband  many  yea» 
afterwards  abandoned  his  wife  and  went  to  Scotland  to  i'eside,and 
the  wife  commenced  a  suit  for  divorce  against  her  husband  in  the 
Scottish  Consistorial  Court.  The  court  were  of  opinion  that »« 
the  parties  were  English,  and  never  cohabited  as  husband  and 
wife  in  Scotland,  and  there  was  no  proof  that  the  husband  h*'* 
taken  up  a  fixed  and  permanent  residence  in  Scotland,  the  su^* 

^  Ibid.        ^  Merlin,  Questions  de  Droit,  Divorce,  s.  11,  p.  350;  antO}  i-  21^ 
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[lit  to  be  dismissed  upon  the  ground  of  a  want  of  jurisdiction. 
n  a|>peal  the  decree  was  reversed  by  the  superior  tribunal^ 
id  a  decree  of  divorce  was  ultimately  pronounced,* 
217.  The  leading  grounds  of  the  reversal  were ;   *  That  the 
tUtion  of  husband  and  wife  is  a  relation   acknowledged  jure 

Kuril ;  that  the  duties,  ohligations,  and  rights  to  redress 
gs  incident  to  that  relation,  as  recognized  by  the  law  of  Scot- 
uttach  on  all  married  persona  living  within  the  territory  and 
siubject  to  that  law,  wheresoever  their  n[iarriage  may  have  been 
celebrated;  that  jurisdiction,  or  the  right  and  duty  of  the  courts 
of  S<M)tland  to  administer  justice  in  such  matters  over  persons  not 
Mtural-bom  subjects,  arises  from  the  person  sued  being  resident 
within  the  territory  at  the  time  of  their  citation  and  appearance, 
<^r  being  duly  domiciled,  and  being  properly  cited  accordingly,  at 
the  instance  of  a  person  haviujj;  a  sufficient  interest  and  title,  and 
jumeeding  in  due  form  of  law/^  The  result  of  tliis  decision  is^ 
that  permanent  doraicil,  or  the  animus  manendi,  is  not  necessary 
to  found  the  jurisdiction.  In  several  other  succeeding  cases  the 
<50urthave  followed  up  the  same  doctrine,  affirming  that  a  tempo- 
^ry  residence  is  sufficient  to  found  the  jurisdiction,  notwith- 
standing the  permanent  jurisdiction  of  the  parties  is  in  another 
tountry.* 

218,  LoUey's  Case*  —  This  doctrine  has  been  maintained  by  the 
Scottijih  judges  with  great  ability  and  learning,  and  no  one  can 
^  their  reasoning  without  admitting  its  force.  It  has  not  how- 
ever been  deemed  satisfactory  in  England.  In  a  very  important 
^e  before  the  twelve  judges  (LoUey's  Case),  where  English 
Rilijects  were  married  in  England,  and  afterwards  the  hus^band 
^«iit  to  Scotland,  and  procured  a  divorce  a  vinculo  there,  and 
then  returned  to  England  and  married  another  wife,  it  Wiis  de- 
^Med  that  the  second  marriage  was  void,  and  the  husband  was 
iSjjilty  of  bigamy.'*  It  has  been  commonly  supposed  that  this 
^HlioQ  proceeded  upon  the  broad  and  general  ground,  that  an 

'  Uitprtou  V.  Tewsh,  Fergusson  on  M&r.  &  Div*  p.  1-67. 

*  Ibid. 

*  I>«ntM  V.  Levett,  Fer^isson  on  Mar.  &  Div,  p.  68-167;  Edmcm- 
•tfnwp.  Li)ckbart.,  Id.  p.  168^208;  Butler  u,  Forbes,  Id.  p.  209-225;  Kibble^ 
►liitef.  BowUndf  Id.  p.  226-248;  Gordon  v.  Pye,  Id.  p.  276-362;  Id.  p.  383- 


*  Ullej's  Cue,  Russ.  k  U.  237. 
V,  m,  127-130,  139-U3. 


See  Warrender  «.  Warrender;  9  Bligli, 
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English  marriage  is  incapable  of  being  dissolyed  under  any  ci> 
cumstances  by  a  foreign  divorce ;  and  so  it  seems  to  have  been 
understood  by  Lord  Eldon  on  a  later  occasion.^    It  has  beensug- 

1  Tovey  v.  Lindsay,  1  Dow,  117,  131.     See  also  M'Carthy  r.  Decaix,  1831, 
cited  3  Hagg.  £cc.  642,  note;  2  Russ.  &  M.  614,  620.    Lord  Eldon  on  tfak 
occasion  (1  Dow,  137)  is  reported  to  have  used  the  following  language:  *  Hen 
then  we  have  a  case  in  which  both  parties  were  domiciled  in  England,  ud 
then  the  husband  went  to  Scotland,  where  it  was  said  he  had  a  domicil  hf 
reason  of  origin  and  his  being  heir  of  entail  of  an  estate  there,  and  instituted 
a  suit  against  his  wife,  which  she  said  did  not  affect  her  in  England;  and  if 
his  domicil  was  at  Durham,  the  answer  would  be  sufficient,  though  the  mle  d 
law  should  be  admitted,  that  the  domicil  of  the  wife  followed  that  of  the  hoi- 
baud.     But  if  the  jurisdiction  by  reason  of  the  original  domicil  could  be  nuun- 
tained,  it  would  be  attended  with  the  most  important  consequences  to  the  law 
of  marriage.     The  decision  in  the  second  case  appeared  rather  singular,  whea 
connected  with  the  decision  in  the  first.     They  stated,  as  a  main  ground  a£ 
the  judgment  in  the  second  cause,  that  the  respondent  was  c<m/e$9ediy  domi- 
ciled in  Scotland,  and  that  therefore  they  had  jurisdiction,  whidi  appeared  to 
imply  a  doubt  whether  they  had  jurisdiction  in  the  first  cause.    If  the  fint 
cause  could  be  supported,  there  was  no  occasion  for  the  second.     But|  sappose 
the  respondent  were  domiciled  in  Scotland  at  the  time  of  the  all^;ed  acts  oC 
adultery  there,  the  question  still  remained,  whether  in  1810  he  could  institnta 
a  suit  against  her  with  effect,  unless  she  had  changed  her  forum  likewisa, 
merely  upon  the  ground  of  the  fiction  which  had  been  stated.     This  was  » 
question  of  the  very  highest  importance.'    Lord  Brougham,  in  delivering  his 
own  judgment  in  M'Carthy  v.  Decaix,  2  Russ.  &  M.  614,  620,  said:  *  1  fin<i« 
from  the  note  of  what  fell  from  Lord  Eldon  on  the  present  appeal,  that  his 
Lordship  labored  under  considerable  misapprehension  as  to  the  ^ts  in  Lolli^** 
case;  he  is  represented  as  saying  he  will  not  admit  that  it  is  the  settled la^v 
and  that  therefore  he  will  not  decide  whether  the  marriage  was  or  not  prems^ 
tui-ely  determined  by  the  Danish  divorce.     His  words  are,  '*  I  will  not  witboa^ 
other  assistance  take  upon  myself  to  do  so."    Now,  if  it  has  not  validly  and  bf 
the  highest  authorities  in  Westminster  Hall  been  holden  that  a  foreign  diTor00 
cannot  dissolve  an  English  marriage,  then  nothing  whatever  has  been  esta- 
blished.    For  what  was  Lolley's  case  ?    It  was  a  case  the  strongest  possible  in 
favor  of  the  doctrine  contended  for.     It  was  not  a  question  of  civil  right,  but 
of  felony.     LoUey  had  bona  fide,  and  in  a  confident  belief,  founded  on  the  as- 
thority  of  the  Scotch  lawyers,  that  the  Scotch  divorce  had  effectually  disaolv<B^ 
his  prior  English  marriage,  intermarried  in  England,  living  his  first  wife,   fi* 
was  tried  at  Lancaster  for  bigamy,  and  found  guilty;  but  the  point  was i^ 
served,  and  was  afterwards  argued  before  all  the  most  leai*ned  judges  of  tfci 
day,  who,  after  hearing  the  case  fully  and  thoroughly  discussed,  first  at  Wert- 
minster  Hall,  and  then  at  Serjeant's  Inn,  gave  a  clear  and  unanimous  opinkA, 
that  no  divorce  or  proceeding  in  the  nature  of  divorce  in  any  foreign  count^i 
Scotland  included,  could  dissolve  a  marriage  contracted  in  England;  andthef 
sentenced  Lolley  to  seven  years*  transportation.     And  he  was  accordlDgly  sent 
to  the  hulks  for  one  or  two  years;  though  in  mercy  the  residue  of  his  sentenos 
was  ultimately  remitted.     I  take  leave  to  say  he  ought  not  to  have  gone  to  the 
hulks  at  all,  because  he  had  acted  bona  fide,  though  this  did  not  prevent  lus 
conviction  from  being  legal.     But  he  was  sent  notwithstanding,  as  if  to  ahov 


t] 


ywiGS  mroEcESw 


287 


bowerer  that  Lord  Eldon  was  not  prepared  to  carry  the 
didiioe  to  Buch  a  leogtli ;  and  certainly  there  v^m  room  in  that 
QMi  far  A  dintinction,  founded  upon  the  fact  that  neither  of  the 
pirtiei  ml  the  ttme  of  the  suit  for  the  divorce  in  Scotland  bad 
a  boaa  fide  domicU  there,  but  that  they  both  at  that  very 
^tel  bi  fret  liad  tlieir  domicil  in  England,  where  the  marriage 

•Mka<L*(«) 

■^Mtfi  lum  been  stated  by  another  learned  judge,  in  a  very 

^HHive*  that  Lolley*ii  Case  turned  upon  the  very  di^^tinction 

^Bptst  of  juri^ictioo  between  a  temporary  and  fugitive  re^- 

^H»  for  the  purpcme  of  a  divorce,  and  bona  fide  change  of  du- 

PHn  by  ihc  hmtband  and  wife  antmo  manendi.     And  upon  the 

gnwad  of  that  distinction,  in  a  caae  where  there  was  no  change 

of  domicil,  and  th«  parties  were  not  at  any  time  bona  fide  domi- 

did  la  ScciUand,  ho  declared  a  Scottish  divorce  from  an  English 

tmA^fp  QUerlj  votd.^     The  language  nf  hid  opinion   Ia  so  im* 

tiat  that  it  deserves  to  bo  quoted  at  large*     ^  A  cane,*  «aya  he, 
rUeli  all  llii»  parties  are  domiLiled  in  England,  and  resort  i* 
ta  Seotland  (with  which   neither  of  them   have  any  con- 
Mete)  for  QO  other  purpose  than  to  obtain  a  divoroe  a  vinculo, 


«iaiff  UiftI  Uia  la^iss  w^  ccmlUlfini  ai  th«  Uw  ihtnj  had  kid  ddim;  so 
wm  lavtro  a  gnmimr  tnUuko  thiui  U>  niippom  that  t\w  nrmlsftioo 
doahi  ta  tbo  iu4g«»,  £v«^n  il  Qm  paniAlituetit  hail  beim  iro- 
lbs  fvaiii^n  would  hawi  b^frd  on  th^  groutttl  that  thero  bad 
iiii  m  «riadaal  lat«ot«  Ikongh  that  had  been  done  which  the  Uw  docUroa  to 
^flioey.  I  Md  H  Id  be  psrCeetly  elitar  therefore  that  LoUey's  csm  staadi 
aiHa  tHtlad  law  of  Wwtaaaalor  Hall  at  UiU  day.  It  haa  bean  ttniformly 
liiioe ;  and  ia  farltciilar  it  waa  raptaladij  maile  th«  aubjoci  of  diacua- 
Vard  Eldm  hhaaeJI.  in  the  two  apptalaol  Tov#y  c,  Luidaay  (1  l>ow, 
bi  Ihf*  UooM  of  Lorda,  when  I  fumiahed  his  )ord»hIp  with  a  aot^  i>f 
mhmh  ba  lolbwid  la  diapoaing  of  boU]  tlioae  a{t£i«ala*  ao  far  aa  it 
Tbal  cwit  Umi  aaUlod  two  pointa;  firat«  tliat  do  fomifn  pi^ 
la  Ilia  aalart  of  a  dif«oo  ta  aa  sooloiiaslical  eoori  eoold  oflacloally 
^Mit  m  BafTiali  mairiafse;  aod  aeooadly,  Ibal  a  Sooleh  divoroe  St  aot  aueh 
^pmmim^  bi  aa  aectaaiaatkal  oourt  aa  to  briaf  lbs  esse  wittiia  the  exw\^ 
^km§  Biganiy  Acl  (1  Jao.  1«  o*  11,  a,  it)  for  whleb  notbiag  kaa  than  ih«i 
^i^aaol  aa  Caa^^b  eooMiilkal  eoori  ia  ayflekal/  Sea  alao  2  Clark  6( 
^  M«  B»la»  sad  WanmlBr  w,  Warrfuder,  $  Bllgh*  99.  Hi,  124,  127 ;  U. 
iU-lU;  poai.  t.  'iHia. 

*  UiU#y*a  i  aac.  Raaa.  &  E..  SS7 ;  3  Oark  h  Flo.  667,  aole. 

*  Or.  L^yagtM,  in  Owway  v.  fieailay,  d  fiagg .  £oe.  039,  Mt-Q47»  esa. 

(i)  iM  mmmm.  Gooldt  U  R*  3  IL    mn  Dulfihin  r.  Hohim.  7  IL  L.  C  390; 
La,  la  l«a,  wlMia  tbe  aobjici  un-     Shaw  r.  AU>(>^<,  Uw  Bap.  ^  P.  k 
aamiaaUoD.    Aud    D.  150 ;  poai,  a.  S27  a. 


288  COOTLICT  OP  LAWS.*  [si.  219-22L 

may  properly  be  decided  on  principles  which  wonld  not  altogether 
apply  to  a  case  differently  circumstanced ;  as  where,  prior  to  the 
cause  arising  on  account  of  which  a  divorce  was  sought,  the  par- 
ties had  been  bona  fide  domiciled  in  Scotland.  Unless  I  am 
satisfied  that  every  view  of  this  question  had  been  taken,  the 
court  cannot,  from  the  case  refeiTcd  to  (Lolley's  Case),  assume  it 
to  have  been  established  as  an  universal  rule,  that  a  marriage  bad 
in  England,  and  originally  valid  by  the  law  of  England,  cannot) 
under  any  possible  circumstances,  be  dissolved  by  the  decree  of  a 
foreign  court.  Before  I  could  give  my  assent  to  such  a  doctrine 
(not  meaning  to  deny  that  it  may  be  true),  I  must  have  a  dedaon 
after  argument  upon  such  a  case  as  I  will  now  suppose,  viz.,  a 
marriage  in  England,  the  parties  resorting  to  a  foreign  countij, 
becoming  actually  bona  fide  domiciled  in  that  country,  and  then 
sepai^ated  by  a  sentence  of  divorce  pronounced  by  the  competent 
tribunal  of  that  country.  If  a  case  of  that  description  had  oe- 
curred  and  had  received  the  decision  of  the  twelve  judges,  or 
the  other  high  authority  (a)  to  which  allusion  has  been  made, 
then  indeed  it  might  have  set  this  important  matter  at  rest; 
but  I  am  not  aware  that  that  point  has  ever  been  distinctly 
raised,  and  I  think  I  may  say  with  certainty  that  it  has  never 
received  any  express  decision.  ...  I  believe  the.  course  of  de- 
cision in  Scotland  up  to  the  present  hour  has  been  to  consider 
that  the  Scotch  courts  have  a  right  to  entertain  jurisdiction  with 
respect  to  marriages  had  in  England,  after  the  parties  have  been 
residents  for  a  certain  period  in  Scotland,  though  that  period  had 
been  infinitely  too  short  to  constitute  what  we  should  call  a  legal 
domicil,  and  that  those  courts  have  proceeded  in  such  cases  to 
divorce  a  vinculo.  ...  It  is  obvious  that  many  most  important 
differences  may  arise  in  cases  of  this  description.  Two  Scotch 
persons  married  in  England  may  afterwards  go  to  reside  in  Scot- 
land. Again,  one  of  the  contracting  parties  may  be  English,  the 
other  Scotch.  If  the  law  of  Scotland  continue  such  as  thdr 
courts  have  hitherto  held  it  to  be,  and  if  the  decision  in  Lolley*a 
Case  be  of  universal  application,  the  issue  of  the  second  marrisge 
may  be  legitimate  in  Scotland  and  illegitimate  in  England.  The 
son  may  take  the  real  estate  in  Scotland  and  not  the  real  estate 
in  England.     He  might  possibly  be  a  Scotch  peer  and  lose  his 

(a)  Lord  Brougham  in  M'Carthy  v.  Decaix,  2  Ross.  &  M.  614. 
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\n0\A  title,  aod  with  it  the  English  estates,  the  only  support  of 
li  Scfiteh  peerage/  ^ 

iHO*  Sooidk  Latfi^  —  Independent  of  the  point  of  general  juris- 
^pit  foosded  upon  the  fact  of  the  domicil  of  both  the  parties, 
Pdiiftt  of  the  party  d.  f  '  t  in  the  siuit  for  a  divorce,  which 
If  i  leriea  of  yLmm  was  u  irately  disctiiiHed,  and  remained 

li  fUte  of  difitrcsKing  uncertainty,  as  well  as  to  the  effect  of 
feittaDeni  dnmieil  as  to  that  of  a  temporary  domicil  to  found  a 
aliaee  of  divorce,  the  Scottb>h  courts  have  been  called  on  to 
Kjfk  other  qiii?stiottii  of  a  broader  character  and  involving  more 
MmiiTe  eomsequences*  In  the  first  placc«  tho  general  question 
lirady  hintod  tit,  whether  an  English  marriage  hetweeti  English 
» being  indi)$si»1  utile  by  the  law  of  England*  can  under  any 
imntances  \m  dissolved  by  a  decree  of  divorce  in 
In  the  next  place,  whether  a  marriage  in  Scotland  by 
mb}ect^  domiciled  at  the  time  in  England,  in  dittsciluhle 
laiiy  dn:am»taneea  by  a  decree  of  divorce  in  Scotl&nd.  In 
filaoe,  whether  in  case  of  a  marriage  in  England,  it  will 
iy  differeiice  that  the  parties  are  both  Scotch  persons, 
in  Sootlatid,  or  afterwards  become  bona  fide  and  per* 
Ldonidliid  there. 

theio  questions  the  highest  tribunals  in  Scotland 
l^moio  til  the  following  concluttions :  First,  that  a  maniage 
Engl  '  cts  in  England,  and  indl?tsoluble  there,  may 

ikwfally  dtp^v-.. .  *  by  the  proper  Scottish  court  for  a  cause  of 
tsfiet  good  by  the  law  of  Scotland,  when  the  parties  are  within 
•  pBOtaas  and  jarisdietion  of  the  court ;  or,  in  other  words,  that 
iiaof  a  valid  defence  against  an  action  of  divorce  in  Scotland 
piyoiHnmitteil  there,  that  the  marriage  was  celebrated  in 
SeooDdly,  that  a  Scotch  marriage  by  persons  domiciled 
in  England,  is  dissoluble  in  like  manner  by  tlit?  proper 
III;  or«  in  other  words,  that  it  i^  not  a  valid  d<ffence 
parties  were  domieQed  in  England  wlien  the  marriage 
itad  to  Scotland*  Tlnrdl y,  that,  in  4ta>«e  of  a  marriage 
il  will  niaks  no  diflTi^rence  that  the  partiei^  are  Scot* 
donkibd  In  Scotland,  or  are  afterw^irds  bona  fide 
rd  there ;  or,  in  other  words,  that  it  is 
a  Talid  ^'<  .«;»t.<  u..^  ;he  parties  are  Soottish  persons,  happen* 


<  Ciawir*.  BMil^,8niif.Be0LM»-4>l7,e88. 
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ing  to  be  in  England  when  their  marriage  was  celebrated,  but 
who  afterwards  returned  to  Scotland,  and  cohabited,  and  con- 
tinued domiciled  there.  The  result  of  these  opinions,  the  unani- 
mous opinions  of  the  judges  of  the  Court  of  Session,  is,  that  the 
mere  fact  of  the  marriage  having  been  celebrated  in  England, 
whether  it  is  between  English  parties  or  Scottish  parties,  or  botb, 
is  not  per  se  a  defence  against  a  suit  of  divorce  for  adolteiy 
committed  there.^ 

222.  The  reasoning  by  which  these  opinions  are  maintained,  as 
it  may  be  gathered  from  comparing  the  arguments  of  the  diffe- 
rent judges,  is  to  the  following  effect.  The  relation  of  husband 
and  wife,  wherever  it  may  have  been  originally  constituted  and 
the  parties  thereto  been  connected,  is  entitled  to  the  same  pro- 
tection and  redress  from  the  courts  of  justice  in  Scotland,  as  to 
wrongs  committed  in  Scotland,  which  belong  of  right  to  that 
relation  by  the  law  of  Scotland.^  By  marrying  in  England  the 
parties  do  not  become  bound  to  reside  for  ever  in  England,  or  to 
treat  one  another  in  every  other  country  where  they  may  afte^ 
wards  reside  according  to  the  law  of  England.  Their  obligation 
is  to  fulfil  the  duties  of  husband  and  wife  to  each  other  in  every 
country  to  which  they  may  be  called  in  the  course  of  Providence; 
and  they  neither  promise,  nor  have  they  power  to  engage,  that 
they  will  carry  the  law  of  England  along  with  them  to  regulate 
what  the  duties  and  powers  shall  be  which  they  shall  fulfil  and 
exercise,  or  the  redress  which  the  violation  of  those  duties  or 
al)use  of  those  powers  may  entitle  them  to  in  all  other  countries. 
All  these  functions  belong  to  the  law  of  the  country  where  they 
may  eventually  reside,  and  to  which  they  unquestionably  con- 
tract the  duties  of  obedience  and  subjection  whenever  they  enter 
its  territories.  Even  if  it  had  been  the  will  of  the  parties  by  any 
stipulation,  however  express,  to  make  the  lex  loci  the  law  of  their 
marriage,  it  would  derive  no  force  from  that  circumstance.  An 
action  of  divorce  could  not  be  dismissed  because  the  parties 
when  intermarrying,  had  in  the  most  formal  manner  renounced 
the  benefit  of  divorce,  and  had  become  bound  that  their  marriage 
should  be  indissoluble.  It  would  be  no  objection  to  a  divorce  at 
the  instance  of  a  Roman  Catholic,  that  his  marriage  was  to  him  a 

1  Cases  of  Edmonstone,  Levett,  and  Forbes,  Fergosson  on  Mar.  &  IHt. 
383,  392,  393;  Id.  41 1,  415. 

^  Fergussoii  on  Mai*.  &  Div.  358. 
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tut,  atid  llicrcfore  by  its  own  nature  indi**Aoluble.     Thcise 

Iff  iU  bcU  privatoram,  and  cauDot  impede  or  etnbarra&s   the 

lladj,  Quifonn  course  of  the  jus  publicum,  which  i^ith  raganl  to 

fighld  aod  cibligmtions  of  Individ uald«  affected  by  the  three 

domestic  relation^  enticta  them  from  motives  of  political 

and  public  mombty,  and  in  no  wine  confers  them  as 

jmt€  beiieflta,   renuUing  from  agreementii  concerning  meum 

H  laiOD^  which  am  capable  of  being  modified  and  renounced  at 
I 


SSI.  If  thm  mipposcd  obligation  of  indis«4>1ubtliiy  resulting  froio 
iMnct  can  derive  no  force  from  the  will  of  the  parties,  it  can- 
ipfs  any  from  the  dictatcfi  of  the  municipal  law  where  the 
in  of'marriatre  originated,  so  as  to  give  it  efficacy  ultra  tcr- 
m;  fur  the  genenil  rule  is,  Extm-lerrit^jrium  ju«  dicenti 
non  paretur.'  In  the  fulfilment  of  ordinury  contnictsi,  »w 
et  tunm,  the  lei  loci  contnictus  fonn«  an  implie<l  eondi- 
tl>e  oontract*  and  h  actconlitigly  adopted  as  furnishing  the 
of  oomCroing  ti  ariy:ht.  Rut  this»  is  merely  a  i)roceeding 
lion  of  the  will  of  the  imrtieK,  and  not  in  the  least  a  re* 
OfiitMfn  of  the  authority  of  a  foreign  law.  The  oa^e  is  there- 
fcit  quite  different  where  the  will  of  the  parties  only  conBtitutesi, 
■M  dofa  ncti  moilify,  the  relation  or  its  rightg,  and  where  of 
the  municipal  law,  deriving  nothing  from  fltipuktiou  or 
ififtsnent,  is  m* -  institution  of  the  Kovereign^  and 

direct  the  ■..-  *-..-p*^  ..;  .,»ii*ign  courts  or  the  circumstances 
within  their  own  jurisdiction.  Matrimonial  righta  and 
tUfitimia,  in  far  an  they  are  jurist  gentium,  admit  of  no  modifi- 
br  '^  "  •**  '  -  -^'^*im  ;  and  foreign  courts  are  therefore  in 
rjuire  after  that  will,  or  after  any  miini* 
apti  law  Ui  which  it  may  corre^iKind.' 

f  '^.^'    *'  ''      villi  native!^  while  resi'lent^.  :n^Mi[>- 

I  ►urse  are  under  the  piutrt  tnif*  •►!  ihe 

wm.    7*be  relationt  in  which  they  Aland  iowardft  one  another, 
been  duly  f  "       "  a  me  here,  if 

ua  rec*ignif.tu  .,       ,     .   --  :  .       is,  niuist   be 

and  tha  obltgationa  OTMiled  by  them  mui^t  be  fulfilled 
mmbty  to  the  dietalea  of  the  law  of  Scotland.     If  tk%  law  n^ 

>  Trnfrtrnm  rm  »lmr,  k  Din  ^^,  aOO;  lit  80^  SOO,  103. 

•  rmw^mm  eo  Mar.  k  IMt,  960,  Ml.  40S,  410«  USE,  41*. 
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fused  to  apply  its  rules  to  the  relation  of  husband  and  wife,  parent 
and  child,  master  and  servant,  among  foreigners  in  this  country, 
Scotland  could  not  be  deemed  a  civilized  country;  as  thereby  it 
would  permit  a  numerous  description  of  persons  to  traverse  it, 
and  violate  with  utter  impunity  all  the  obligations  on  which  the 
principal  comforts  of  human  life  depend.  If  it  assumed  jurisdic- 
tion, but  applied  not  its  own  rules,  but  the  rules  of  the  law  of  t 
foreign  country,  the  supremacy  of  the  law  of  Scotland  within  ita 
own  territories  would  be  compromised ;  its  arrangements  for 
domestic  comfort  would  be  violated,  confounded,  and  perplexed; 
and  the  powers  of  foreign  courts,  unknown  to  its  law  and  consti- 
tution, would  be  usurped  and  exercised.^  In  every  country  the 
laws  relative  to  divorce  are  considered  of  the  utmost  importance, 
as  positive  laws  affecting  the  domestic  interests  of  society ;  and 
in  some  places  they  are  treated  as  of  divine  authority.^  A  partj 
domiciled  here  cannot  be  permitted  to  import  into  this  country  i 
law  peculiar  to  his  own  case  and  in  opposition  to  those  great  and 
important  public  laws  which  are  held  to  be  connected  with  the 
best  interests  of  society.^ 

225.  English  Law.  —  That  there  is  great  force  in  this  reasoning 
cannot  well  be  denied.    For  a  long  time  it  did  not  obtain  any 
positive  sanction  in  England ;  but  as  far  as  judicial  opinions  went, 
they  were  against  the  doctrine  that  an  English  marriage  is  disso- 
luble by  a  Scottish  divorce.*    The  reasoning  by  which  this  latter 
view  was  sustained,  was  to  the  following  effect.     The  law  of  the 
place  where  the  marriage  is  celebrated  furnishes  a  just  rule  for 
the  interpretation  of  its  obligations  and  rights,  as  it  does  in  the 
case  of  other  contracts  which  are  held  obligatory  according  to 
the  lex  loci  contractus.^    It  is  not  just  that  one  party  should  be 
able  at  his  option  to  dissolve  a  contract  by  a  law  different  from 
that  under  which  it  was  formed,  and  by  which  the  other  party 
understood  it  to  be  governed.     If  any  other  rule  than  the  lex  loci 
contractus  is  adopted,  the  law  of  marriage,  on  which  the  happi- 
ness of  society  so  mainly  depends,  must  be  completely  loose  and 

1  Id.  57,  58,  414,  418. 

«  Id.  398,  402,  403;  ante,  s.  108,  210. 

•  Id.  399,  400,  412,  418. 

*  Lolley's  Case,  Russ.  &  R.  p.  237;  Tovey  v.  Lindsay,  1  Dow,  124;  Mt^ar- 
thy  r.  Decaix,  3  Hagg.  Ecc.  642,  note;  2  Russ.  &  M.  614,  620;  2  Kent  Com. 
116,  117. 

B  Fergusson  on  Mar.  &  Div.  283-285,  311-313,  818,  325,  835, 389. 
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■elllad ; '  and  the  marriage  state,  wbone  mdiasolubUitj  is  aa 
h  favoftd  by  ChrisUanity  and  by  tlie  best  iutere!it!»  uf  saeictyi 
beeome  subject  to  tlie  mere  will  and  almost  to  the  caprice  of 
{■ftiea  at  to  iU  duroUon.  The  courta  of  the  nations  wtiose 
m  are  most  kx  upon  this  subject  will  be  constantly  resorted 
» fiv  the  purpose  of  procuring  divorces;  and  thus  not  only 
will  be  enoouragod,  but  the  commou  cause  of  momlity  Jind 
llgiaii  be  seriously  injured,  and  conjuji^al  virtue  and  parental 
beootue  corrupted  and  debased.^  Thus,  a  diHHiitiiified 
\j  iBfghl  resort  to  one  foreign  country,  where  incompatibility 
t  Uotper  is  a  ground  of  divorce,  or  to  another  which  admits  of 
upon  even  more  frivolous  pretencest  or  upon  the  mere 
i  of  both,  or  even  of  one  of  the  parties. 
226.  la  this  manner  a  nation  may  find  its  own  inhabitants 
eff  an  obedience  to  itj!»  own  laws  and  intstitutions,  and 
;  by  the  inlerposition  of  a  foreign  tribunal,  its  own  fun* 
•■iiiial  policy,  Nay«  a  stronger  case  may  be  put  of  a  marriage 
as  a  secrament,  indissoluble  by  the  public  religion  of  a 
which  IS  yet  dissolved  at  the  will  of  a  foreign  nation,  in 
of  the  higheal  of  all  human  duties,  a  perfect  obedience 
(he  divine  law.  There  is  no  solid  ground  upon  which  any 
^vtmrnetit  can  be  held  to  yield  up  its  own  fundamental  laws 
pi>Ucy  as  to  iia  own  subjects,  in  favor  of  the  laws  or  aoU  of 
r  oooniriea.  Parties  contracting  in  a  country  where  mar- 
i^  h  Indimdtible  voluntarily  ttubmit  to  the  jurigdicUon  and 
c»f  that  ecmntry,  if  tbey  are  foreignttrs  domicileil  there.  If 
If  are  natural  iubjecta  they  are  bound  by  the  laws  of  the  coun<* 
9  ie  firCoe  of  the  general  duty  of  allegiance.  Why  then  should 
permit  bar  sotiject^,  by  a  foreign  domicil,  to  escape  fmm 
m  iadiinlability  of  a  marriage  contracted  in  England,  and  thus 
tl  them  to  defeat  a  fundamental  policy  of  the  realm  ?^ 
is  a  summary  of  the  reasoning  on  each  side  of  this  vexed 


«.  This  whole  subject  however  recently  came  before  the 

of  Lords  in  England,  upon  an  appeal  from  the  Court  of 

ia  Scotland,  in  which  tbe  direct  question  was,  whetlier  it 


M.  an,  sM.  IIS.       *  Id,  108«  101,  om,  tu,  aig,  aia,  353,  s^.  S6e. 

Mr  C1isiia*nor  Keaf  has  (ivpa  sci  rxoenrot  fummaty  ol  ths  rBasoiiinft  on 
Mb  ie  kk  rrrmifiTtn'***  f  Kent  Com.  110*117.  My  own  du^  fw^airsd 
e^  his  dociiliii  by  «»&#  additional  tketdies. 
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was  competent  for  the  Scottish  courts  to  decree  a  divorce  between 
parties  domiciled  in  Scotland,  who  were  married  in  EDglani 
The  facts  of  the  case  in  substance  were  these :  A  Scotchman  do- 
miciled in  Scotland  was  married  to  an  Englishwoman  in  England; 
and  by  their  marriage  contract  a  jointure  was  secured  to  her  in 
his  Scottish  estates.  After  their  marriage  they  went  to  Scotland, 
and  resided  there  a  short  time,  and  then  returned  to  England 
They  afterwards  in  England  executed  articles  of  separation,  by 
which  a  separate  maintenance  was  secured  to  the  wife  during  her 
separation.  Immediately  afterwards  the  wife  went  abroad,  and 
has  ever  since  resided  abroad.  The  husband  continued  to  be 
domiciled  in  Scotland,  where  he  brought  a  suit  for  a  diyoioe 
against  his  wife,  founded  upon  the  chaise  of  adultery.  The  pre- 
liminary question  presented  was,  whether,  even  assuming  the 
parties  to  be  domiciled  in  Scotland,  the  suit  could  be  maintained 
in  Scotland  for  a  divorce  from  an  English  marriage,  which  was 
by  the  law  of  England  indissoluble.  The  Court  of  Session 
affirmed  the  jurisdiction  to  decree  the  divorce ;  and  this  decree 
was  upon  the  appeal  confirmed  by  the  House  of  Lords.^ 

226  b.  Very   elaborate    judgments   were    delivered    by  Lord 
Brougham  and  Lord  Lyndhurst  upon  this  occasion.     The  direct 
point  decided  was,  that  the  courts  of  Scotland  had  by  the  laws  of 
Scotland  a  clear  jurisdiction  to  decree  a  divorce  in  such  a  case 
between  parties  actually  domiciled  in  Scotland,  notwithstanding 
the  marriage  was  contracted  in  England  ;  and  that  the  House  of 
Lords,  sitting  as  a  court  of  appeal  in  a  case  coming  from  Scot- 
land, was  bound  to  administer  the  law  of  Scotland.     The  court 
did  not  however  decide  what  effect  that  divorce  would  have  or 
ought  to  have  in  England,  if  it  should  be  brought  in  question  in 
an  English  court  of  justice.^    Lolley's  Case  was  a  good  deal  dis- 
cussed ;  and,  without  being  overturned  as  to  its  professed  general 
doctrine,  must  be  now  deemed  to  be  greatly  shaken,  except  as  a 
decision  upon  its  own  peculiar  circumstances. 

226  c.  But  although  the  general  question  as  to  the  indissolu- 
bility of  an  English  marriage,  so  far  at  least  as  it  could  arise 
in  England  upon  a  litigation  there,  was  left  undecided.  Lord 
Brougham  in  delivering  his  judgment  went  into  an  elaborate 
examination  of  the  general  principles  of  international  law  upon 

1  Warrender  v.  Warrender,  9  Bligh,  89 ;  2  CL  &  P  488 
«  Ibid. 
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.Ills  subject.  It  cannot  therefore  but  be  acceptable  to  the  learned 
reader  to  have  in  the  subjoined  note  a  summary  of  the  reasoning 
by  which  this  distinguished  judge  maintained  the  opinion  that, 
upon  principles  of  public  law,  a  divorce  from  an  English  marriage, 
made  by  a  competent  court  of  a  foreign  country  where  the  parties 
are  domiciled,  ought  to  be  deemed  in  England  to  dissolve  the 
marriage,  and  to  confer  upon  the  parties  all  the  rights  arising 
from  a  lawful  dissolution.^ 

^  His  lordship's  reasoning  was  in  substance  to  the  following  effect  (9  Bligh, 
110) :  *  The  general  principle  is  denied  by  no  one,  that  the  lex  loci  is  to  be  the 
goTeming  rule  in  deciding  upon  the  validity  or  invalidity  of  all  personal  con- 
UactB.    This  is  sometimes  expressed,  and  I  take  leave  to  say  inaccurately 
expressed,  by  saying  that  there  is  a  comitas  shown  by  the  tribunals  of  one 
ooantry  towards  the  laws  of  the  other  country.     Such  a  thing  as  comitas  or 
courtesy  may  be  said  to  exist  in  certain  cases,  as  where  the  French  courts 
inquire  how  our  law  would  deal  with  a  Frenchman  in  similar  or  parallel  cir- 
cumstances, and,  upon  proof  of  it,  so  deal  with  an  Englishman  in  those  circum- 
stances.   This  is  truly  a  comitas,  and  can  be  explained  upon  no  other  ground ; 
and  I  must  be  permitted  to  say,  with  all  respect  for  the  usage,  it  is  not  easily 
reconcilable  to  any  sound  reason.    But  when  the  courts  of  one  country  consider 
the  laws  of  another  in  which  any  contract  has  been  made,  or  alleged  to  have 
been  made,  in  construing  its  meaning  or  ascertaining  its  existence,  they  can 
hardly  be  said  to  act  from  courtesy,  ex  comitate,  for  it  is  of  the  essence  of  the 
tubject-matter  to  ascertain  the  meaning  of  the  parties,  and  that  they  did  so- 
lemnly bind  themselves ;  and  it  is  clear  that  you  must  presume  them  to  have 
intended  what  the- law  of  the  country  sanctions  or  supposes,  and  equally  clear 
^  their  adopting  the  forms  and  solemnities  which  that  law  prescribes,  shows 
^eir  intention  to  bind  themselves,  — nay  more,  it  is  the  only  safe  criterion  of 
^^  having  entertained  such  an  intention.    Therefore  the  courts  of  the  coun- 
try where  the  question  arises  resort  to  the  law  of  the  country  where  the 
contract  was  made,  not  ex  comitate,  but  ex  debito  justitiae;  and  in  order  to 
plicate  their  own  jurisdiction  by  discovering  that  which  they  are  in  quest  of, 
ud  which  alone  they  are  in  quest  of,  the  meaning  and  intent  of  the  parties. 
^  whatever  may  be  the  foimdation  of  the  principle,  its  acceptance  in  all 
^y^nis  of  jurisprudence  is  unquestionable.     Thus,  a  maniage,  good  by  the 
lavs  of  one  country,  is  held  good  in  all  others  where  the  question  of  its  validity 
^  arise.     For  why?    The  question  always  must  be,  Did  the  parties  intend 
to  contract  marriage?    And  if  they  did  what  in  the  place  they  were  in  is 
<^med  a  marriage,  they  cannot  reasonably,  or  sensibly,  or  safely,  be  consi- 
dered otherwise  than  as  intending  a  marriage  contract.     The  laws  of  each 
nation  lay  down  the  forms  and  solemnities,  a  compliance  with  which  shall  be 
deemed  the  only  criterion  of  the  intention  to  enter  into  the  contract.     If  those 
Jsws  annex  certain  qualifications  to  parties  circumstanced  in  a  particular  way, 
or  if  they  impose  certain  conditions  precedent  on  certain  parties,  this  falls  ex- 
actly within  the  same  rule ;  for  the  presumption  of  law  is,  in  the  one  case,  that 
the  parties  are  absolutely  incapable  of  the  consent  required  to  make  the  con- 
tract, and,  in  the  other  case,  that  they  are  incapable  until  they  have  complied 
with  the  conditions  imposed.     I  shall  only  stop  here  to  remark  that  the  £ng- 
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lish  jurisprudence,  while  it  adopts  this  principle  in  words,  would  not  perhaps, 
in  certain  cases  which  may  be  put,  be  found  very  willing  to  act  upon  it  throogii' 
out.     Thus,  we  should  expect  that  the  Spanish  and  Portuguese  courts  vooJJ 
hold  an  English  marriage  avoidable  between  uncle  and  niece,  or  brother  tod 
sister-in-law,  though  solemnized  under  papal  dispensation,  because  it  wooli 
clearly  be  avoidable  in  this  country.     But  I  strongly  incline  to  think  that  our 
courts  would  refuse  to  sanction,  and  would  avoid  by  sentence,  a  marriage  be- 
tween those  relatives  contracted  in  the  Peninsula  under  dispensation,  altboogii 
beyond  all  doubt  such  a  marriage  would  there  be  valid  by  the  lex  loci  contrac- 
tus, and  incapable  of  being  set  aside  by  any  proceedings  in  that  country.   But 
the  rule  extends,  I  apprehend,  no  further  than  to  the  ascertaining  of  the  faii- 
dity  of  the  contract  and  the  meaning  of  the  parties,  that  is,  the  ezistenee  of 
the  contract  and  its  construction.     If  indeed  there  go  two  things  under  one 
and  the  same  name  in  different  countries,  —  if  that  which  is  caUed  marriage  ii 
of  a  different  nature  in  each,  —  there  may  be  some  room  for  holding  thatve 
are  to  consider  the  thing  to  which  the  parties  have  bound  themselves,  accord- 
ing to  tits  legal  acceptation  in  the  country  where  the  obligation  was  oontraded. 
But  marriage  is  one  and  the  same  thing  substantially  all  the  Christian  world 
over.     Our  whole  law  of  marriage  assumes  this;  and  it  is  important  to  observe 
that  we  regard  it  as  a  wholly  different  tiling,  a  different  status,  from  Toxkiab 
or  other  marriages  among  in6del  nations,  because   we  clearly  never  should 
recognize  the  plurality  of  wives,  and  consequent  validity  of  second  marriagcSf 
standing  the  first,  which  second  marriages  the  laws  of  those  countries  aotbo- 
rize  and  validate.     This  cannot  be  put  upon  any  rational  grround,  except  oar 
holding  the  infidel  marriage  to  be  something  different  from  the  Christian,  and 
our  also  holding  Christian  man*iage  to  be  the  same  everywhere.'   Therefore 
all  that  the  courts  of  one  country  have  to  determine  is,  whether  or  not  tbe 
thing  called  marriage,  that  known  relation  of  persons,  that  relation  which  tboee 
courts  are  acquainted  with,  and  know  how  to  deal  with,  has  been  validly  con- 
tracted in  the  other  country  where  the  parties  professed  to  bind  themselr«i> 
If  the  question  is  answered  in  the  affirmative,  a- marriage  has  been  had,  the  re- 
lation has  been  constituted ;  and  those  courts  will  deal  with  the  rights  of  tbe 
parties  under  it  according  to  the  principles  of  the  municipal  law  whidi  tbef 
administer.     But  it  is  said  that  what  is  called  the  essence  of  the  contract  mnit 
also  be  judged  of  according  to  the  lex  loci;  and  as  this  is  somewhat  vague, aod 
for  its  vagueness  a  somewhat  suspicious  proposition,  it  is  rendered  more  certiiB 
by  adding  that  dissolubility  or  indissolubility  is  of  the  essence  of  the  contract 
Now  I  take  this  to  be  really  petitio  principii.     It  is  putting  the  very  qnestioB 
under  discussion  into  another  form  of  words,  and  giving  the  answer  in  onewi^' 
There  are  many  other  things  which  may  just  as  well  be  reckoned  of  the 
essence  as  this.     If  it  is  said  that  the  parties  marrying  in  England  roust  be 
taken  all  the  world  over  to  have  bound  themselves  to  live  until  death  or  an  aiA 
of  parliament  them  '*do  part,**  why  shall  it  not  also  be  said  that  Uiey  hafe 
bound  themselves  to  live  together  on  such  terms,  and  with  such  mutual  peraoDal 
rights  and  duties,  as  the  English  law  recognizes  and  enforces?    Those  rights  and 
duties  arc  just  as  much  of  the  essence  as  dissolubility  or  indissolubility;  and  jrt 
all  admit,  all  must  admit,  that  persons  married  in  England  and  settled  in  Scot- 
land will  be  entitled  only  to  the  personal  rights  which  the  Scotch  law  sauctiona, 
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ft  Um  aeUial  celebniUon  ahall  prevail,  not  only  as  to  ito  or^nal 
?ilidii^«  bol  abo  an  lo  ild  mode  of  dii&soluttoo,  eome  other  ititer- 

IfelvV  mUf  \m  liabb  to  perionn  ibe  duUisdt  wh inh  Uio  Scotch  law  iin{)OMi'  In* 
'4ai«  II  mm  mf«  to  rfKanl  the  tittlurv  of  the  cou tract  in  itiiji  nttpect  iia  defiuwl  t>y 
llkilttkc&t  U  lA  iltJBeult  to  9cm  why  we  may  not  tmjtort  fioin  Turkey  into  Eug- 
'  BrnmrtAffoot  tiictt  a  uftiure  an  thui  it  i»  capalib  of  imug  ioMomt^tl  by  and 
itlt  ADOtbcr*  poly pimy  bc'jug  there  of  tlic  CJUMDoeof  tho  coti  tracts  Tlio 
argumnnl  '*Uiat  iriditecilubility  U  of  the  <f«0«HC0  "  apjMfaro  plainly 
ocmloatidii  inciduhtfi  with  e^<*nc«>;  It  niak«a  tli«  rights  under  a 
fiowttig  from  and  arii^ing  out  of  it,  parcel  of  ihts  contract ;  it  niakea 
ia  mhhek  judic^aturm  dcaj  mih  thoM  rigfata  and  nith  the  contract 
^«t  ciC  Uic  ootitract;  inntead  of  c  I    %  as  in  nil  aoundntf.Ms  of  prin- 

•aonflit,  that  tho  contract  and  iti  id«t)U,  and  lh«»  rigbttt  of  the 

lo  li,  and  tha  wrongs  >  1  by  lUuoi  r«ap«cting  it,  intiiit  1ms  dt^idt 

by  til*  omru  of  tlie  cfmr  tlte  parties  raaide*  and  wheri^  Uio  oon* 

ii  III  b«  c^rriril  int  it  all  ercnta  tbiji  i»  cUat,  and  it 

dabiim  ci|  the  pijM  <     auch  ground  oa  thia  a  maniiigc} 

bjllia  lex  loci  b  held  to  bo  itidiaaoluble  overy where,  ho,  can* 
\  m  vaniafa  dkaolubla  by  the  kx  loot  mtiat  be  held  cverywhtTe  di»ao- 
Tba  ficia  ptofioatttoii  ia  in  truth  identical  with  the  othm      Now  it 
foUoar  froaA  iM^ea^  or  rather  it  ia  the  aamo  proponitioUf  tliat  a  marnagt) 
ia  SeoUatid,  wliefe  it  in  diMolublo  by  reason  of  adaltery  or  of  nou< 
ia  dlMi^aiyla  in    England,  and  that  at  tlie  init  of  eiUier  party, 
a  wila  Barritd  hi  Scotland  might  sue  hor  huaband  in  our  courta 
or  lor  akMHtlDg  hiioaelf  four  ytara,  and  ought  to  obtain  a  divorce 
ilHineiiil*    Kay,  If  tha  marriage  had  been  »uWitiniai^Hl  in  Prujaia, 
par^  tiiitrht  oliCaia  a  dhroroe  oo  the  grcmnd  of  inaH>  v  4jf  t^^m- 

lad  if  it  had  beaa  aakmaised  ia  France  during  the  e-^  mI  of  tho 

ol  tlie  parliea  ought  to  suffice  (ut  ili««<»Iving  u 
woold  follow  ffom  tills  doctrine  of  cc»n* 
witli  iba  aatere  of  ilia  oonlraot  thai  whkh  ia  only  a  matter  toa«:hiiig 
JaMktkm  of  ttie  eoitrlat  and  Iheir  power  af  dt>aling  witli  the  rights  and 
la  U.     If  thera  wp»rw  a  oouiitry  in  which  marriage  ooald  be  di«f»olved 
any  judtrial  prooaedtog  at  all,  merely  by  Uie  partiea  agrv^iag  iji  paia 
pfrty  ciUmt  ooitntry  oiigtit  to  nanotion  a  N^paralion  had  in  paia 

tmd  n|)ladd  a  laooafl  marriagn  corr*     -'■■  *  ifter  audi  aeparation.     It 

Ut  icflad  Ihat  ao  abeuni  a  i  >  never  eouUl  for  a  m< 

;  ami  je4  it  it  aoi  like,  bur  la-mu  Ai  witli*  the  propoiition  u\**^ii 

Ike  Mala  laidj  of  llie  eiipeUatit'A  argnmttnt  re»t«,  tliat  the  qtiettion  uf 

ibhliordi«alBblaBiiHlbedoeklediiiatica*e«bythelex  kid*     Uiiher- 

^  at  hsffo  hmmm  aoMiteli^  Ibe  cr»ntrart  a>  U*  iu  nature  and  aolemnitJea, 

iMiw  fjy.  Mat  Cnr  to  wiUi  rafofaaoe  oidy 

it  «tl4  hadlaMil^ad  n  of  divotaa.    But  the 

•4  fiartiai  lialoaglaf  lo  one  ooaotry  niai rrtng  in  aiiotllar  (wtiicb 

bmr)  preeeala  iha  <|ttartioii  In  anotlier  light.     In  panoaal  c«^n- 

ipeada  apoa  Umi  partiei  luiTiat  re|taril  to  tb«f  country  wh^re  it  ia 

la^iMf  mtt^lMt  n^iul  Li  ftiT-ttiw**  Ilh  tfic#ii^ijtiriii  <->  upon  thi^ir  making Uiecun tract 

llin  marriagv  contract  ia  vuipha- 

....;(.diate  fiew  t^i  tha  cuuiaI  place  of 

I  marrying  in  Turkey  oontracta  a  marrtega  ol 
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kidtvofoe  for  C4iue^  juslified  by  the  law  of  the  matrimonial 
flakil?    Will  ibe  like  rigUl  cmi  where  uo  divorce  is  graouble 

mi  tdoJlef;  wem  dbeknd  to  be  i^  miMl«iii#ADor,  could  any  otie,  tn«»cl  for  it 

Mm  boe  or  hi  SeoUmncl,  m%  up  in  hU  d«f«a€6,  that  to  %hv  law  of  ike  coan- 

to|«kav  tie  warn  nuurried  them  was  do  aoAsh  offence  kuowii?    hi  like  mntitiGf 

if  a  lUmiiiioQ  of  tlie  tnorrUfe  tie  is  tbe  luiniahnietit  deuounceU  agiituist 

Ifttidalterer  lor  diane^nrding  iU  duties,  no  one  can  pn^ti^nd  Uiat  the?  tie 

liiii|  deebrad  tndtjoidluble  bjf  the  laws  of  the  couutn-  when?  St  man  kulU 

■M  iiofd  the  leaal  4aUhc9  agaitiat  the  execuilrm  of  Uje  law  dvctarinf^  iU 

Id  be  Uie  penalty  of  tlie  crime.      Whottrer  uiAiuiiunA  that  tiie 

owrta  are  to  take  cognkance  of  the  EnglUh  law  of  indis*L.I ability, 

1  tspon  to  inflict  iFie  |X'imlty  of  di\'orcis,  mmt  likewifi-e  be  pn'fMtred 

to  141  that,  in  punishing  any  other  offeuee,  Uie  same  oonrte  am  to  regard  the 

fcet  «C  the  «lale  wber<«  th«>  culprit  wim  L»oni,  or  where  part  of  Uw  traajwictiofi 

I;  th^  lor  example,  a  for^*ry  l>ciiig  committed  on  a  fori^igti  bill  of 

I  llie  pQQtilitnent  ass  iUe  forei^^ti  law  is  tn  rogulat*^  thn  vi^ita- 

I  el  lb*  oINiiep  luidef  thf*  ]  i  \:x}u\^    H  mny  nskiAy  bc>  aiwerti^d  that  uo 

r  whUmvwr  ema  b<  givuu  ^>i  t  nuy  country  Mui;  mu«le 

tohmd  tatlialiiC  anyoih^rioaiiy  I  Uiou.    VVh«^n  thi*  Rumaa 

I  earrM  attroad  with  him  Ll»  ii^h^  «>1  ejiL£«fti4iip.  aud  boanted  that  he 

i  ill  all  tbe  courtj  uf  the  world«  **  ciriii  B^jmiinuH  Mitm/*  his  boairt  waa 

loo  any  legal  ptinciple*,  but  tijw>u  tht<  fact  thut  hi<9  bart»arian  conn* 

I  iimrraLi  ilje  World  wiUt  thi'ir  arrnit,  rinlacod  ull  laws  U>fitletjce.  and 

till  I  i*noe  of  foreign  logiiilaturett.     Their  omtom  r«';*ardf*d 

..liCe  of  nnirer»aJ  s^Uvr^ry  which  their  wairiom  had  fixed 

ki^.     BttI  if  any  for^lgin^r  had  come  t/»  Home  and  commit tud  a 

*  "pmnlthMn  wilb  loee  of  ctril  righbi,  he  would  in  vain  hare  ptradisd  in 

bar  of  Uiec^pUia  dlniiDtttto,  tJtat  citiiEcn ship  was  iudrlibb  and  indestrticUbk  in 

^  of  Ilia  bUlli.     The  lex  loci  mu.«tt  needs  govnrn  all  crimiual    i 

MlliM^  of  the  thing  and  Ui«*  purpri^ea  of   that  jurifldii  ; 

tkfw  Iken  ean  lii  eaj  UmI,  when  thn  Scnt^^h  Iaw  pmnouncrs  tin?  di»><  luti        t 

%  Marrl^fe  lo  be  tlie  ponhihtn^fil  r>f  AdnUory,  th't  Sootch  cnurU  cjin  >>    ^    i  i  .  ,1 

who  ha4l  oontract^^d   u  hm 

Vvh   law,  %nA  tn  th*i   S  ^1 

d  abroad 

I    :       t  of   thw  Sa>t 

that  iffhcr«t  a  pt^mon  [i 

intf y  to  which  ho  ow 

by  him  out  of  hit 

-T^,i  J..I  iMpru<l**nc<^.    MnriW 

I    »r«»  triabi**  in  England  and 

'        '   iii  1>ill,  and  which  la 

victc»d  of  felony  for 

M       It  would  no 

I  ♦  Jaw  of  Soot- 

iiui  ut»  afe  here  not  m 

^ttndant  otber  gtound  to 

lie  tlie  afSQinetil  wna 

J  married  perliee  IWi 
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ii  Ifl^pc^fig  Ml  oseepli* 
an  eMeptiOft  ' 
I?    EallllMybea» 
MlwWilflllie  Seoleli  lerHti* 

Uw,     To  thti  it  may  bovri*vrr 

in  a  gitni  country,  th««  I 

may  ri»&l  er^i  crimttmlly  • 

Of'lliii«ire  hn- * 

•itted 
Jiay..  17  Ji 
ffy  acled  ofinci.  liriU-l 
*Uk  wbftlerer  part  ol 
1  %m  gpifig  far  lo  linUI  ib«  m\i^ 
te  laifirt  of  ber  ! 

il  freqii' 
fimfmmilf  in  8ooll«Bii»  and  adnlu'ry  i 


perliee 
'.*4  by  ormci 
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by  the  lex  loci  for  a  similar  cause  in  case  of  a  domestic  marria 
For  instance,  could  a  Consistory  Court  of  England  entertai 

To  such  a  state  of  facts  the  whole  argument  now  adduced  is  applicable  i 
full  force ;  and  without  admitting  that  application  I  do  not  well  see  ho^ 
can  hold  that  the  Scotch  legislature  ever  possessed  that  supreme  power  w 
is  absolutely  essential  to  the  very  nature  and  existence  of  a  legislature.  I 
deny  this  application,  we  truly  admit  that  the  Scottish  parliament  had  no  i 
to  punish  the  offence  of  adultery  by  the  penalty  of  divorce.  Nay,  we 
that  English  parties  had  a  right  to  violate  the  Scotch  criminal  law  with  pe 
impunity  in  one  essential  particular;  for,  suppose  no  other  penalty  had 
provided  by  the  Scotch  law,  except  divorce,  all  English  offenders  against 
law  must  go  unpunished.  Nay,  worse  still,  all  Scotch  parties  who  chos 
avoid  the  punishment  had  only  to  marry  in  England,  and  then  the  law, 
criminal  law  of  their  own  country,  became  inoperative.  The  gross  absur 
of  this  strikes  me  as  bearing  directly  upon  the  argument,  and  as  greater  i 
that  of  any  consequences  which  1  remember  to  have  seen  deduced  from  all 
any  disputed  position.  It  may  further  be  remarked  that  this  argument  apj 
equally  to  the  case,  if  we  admit  that  the  Scotch  divoi-ce  is  invalid  out  of  S 
land,  and  consequently  that  it  stands  well  with  even  the  principles  of  Loll 
Case.  In  order  to  dispose  of  the  present  question,  it  is  not  at  all  necesi 
on  the  one  side  to  support,  or  on  the  other  to  impeach,  the  authoritj 
Lolley's  Case,  or  of  any  other  which  may  have  been  determined  in  £ugL 
upon  that  authority.  This  ought  to  be  steadily  borne  in  mind.  The  resn 
tion  in  Lolley's  Case  was  that  an  English  marriage  could  not  be  dissolved 
any  proceeding  in  the  courts  of  any  other  country  for  English  purposes ; 
other  words,  that  the  courts  of  this  country  will  not  recognize  the  validit] 
the  Scotch  divorce,  but  will  hold  the  divorced  wife  dowable  of  an  Engl 
estate,  the  divorced  husband  tenant  thereof  by  the  curtesy,  and  either  ps 
guilty  of  felony  by  contracting  a  second  marriage  in  England.  Upon  the  fc 
and  effect  of  such  a  divorce  in  Scotland,  and  for  Scotch  purposes,  the  jud 
gave,  and  indeed  could  give,  no  opinion ;  and  as  there  would  be  nothing  leg 
impossible  in  a  marriage  being  good  in  one  country  which  was  prohibited 
the  law  of  another,  so,  if  the  conflict  of  the  Scotch  and  English  law  be  c 
plete  and  irreconcilable,  there  is  nothing  legally  impossible  in  a  divorce  U 
valid  in  the  one  country  which  the  courts  of  the  other  may  hold  to  be  a  null 
Lolley's  Case  therefore  cannot  be  held  to  decide  the  present,  perhaps  not  c 
to  affect  it  in  principle.  In  another  point  of  view  it  is  inapplicable; 
though  the  decision  was  not  put  upon  any  special  circumstance,  yet,  in  ff 
considering  its  application,  we  cannot  lay  out  of  view  that  the  parties  > 
not  only  married,  but  really  domiciled  in  England,  and  had  resorted  to  Scot 
for  the  manifest  purpose  of  obtaining  a  temporary  and  fictitious  domicil  tl 
in  order  to  give  the  Scotch  courts  jurisdiction  over  them,  and  enable  thei 
dissolve  their  marriage ;  whereas  here  the  domicil  of  the  parties  is  Scotch, 
the  proceeding  is  bona  fide  taken  by  the  husband  in  the  courts  of  his 
country,  to  which  he  is  amenable  and  ought  to  have  free  access,  and  no  f 
upon  the  law  of  any  other  country  is  practised  by  the  suit.  It  must  be  a* 
that,  in  lolley's  Case,  the  English  marriage  had  been  contracted  by  Euj 
parties,  without  any  view  to  the  execution  of  the  contract  at  any  tini 
Scotland;  whereas  the  marriage  now  in  question  was  had  by  a  Scotchman 
a  woman  whom  the  contract  made  Scotch,  and  therefore  may  be  held  to 
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nil  for  a  divorce  a  vinculo,  for  the  catme  of  aduhery,  in  case  of 
iSooUiiib  maniiige?     Or  in  i»iich  cbsba  u  the  remedy  to  be  ez- 


!      But  allbnugh,  for  these 

Umt  I  hhoulcl  dispute  tlitt 

wilh  thtji  iitiportant  qtiea* 

nnt]  na  na  decijiiou  of  this 

for  ftound,  and  tuiiifd 

>    I  f  ti*)  in  ik£ceditig  ta 

I H  and  of  the  lasl 
mind.     If  no  dccytion  hitd  ever 


•If 


fmm,  IImi  nfipftrt  of  my 
kv  in  Uainy't  C«M,  I  «hoti 
liiR  if  1  wnrn  to  avoI4  Unit  i 
hMi  kit  fvvr  adofited  that 
ifM  it  I  w  eolilkd  heiv  t 
HiKbeirM^-mdiaraltiy 
«ii^  Iht  pv«tfltl  lawTin  of 
^*lii  aot  Uvn  alilti  to  rv^mave  from  my 

^tmpmomwd  in  Ihia  country,  roco^nb.iitg  the  validity  of  ScoU^h  marriagea 
^•Utt  £iyclkh  |«rtif«  going  to  Scotland  with  ibe  purtK«»e  of  eaoaping  f  mm  tiia 
MWityiif  fl'"  V*"*^^<«h  law«  1  fthould  hav<»  fett  il  much  eaaier  to  aoiiuiesce  so 
£  am  apctakiiig*  For  th^fu  it  might  have  heen  auiid  coo- 
^n  tu»(  whatever  majr  ho  the  Scotch  marriage  law  among  Ita 
I  ami  for  ihi*  goY^mtHftnt  of  Scsotch  qu<?(iiionA«  ours  in  in  an  irn»> 
i  vilb  ill  atid  WIS  cannot  permit  the  (luHitive  enactmc^nU  of 
Lho  priuctplfia  of  our  common  law^  to  he  violiil4*d  or 
_  a  rivHr  or  ati  ideal  houndary  line.  Nor  cr»uld  any- 
^^IwifV  Imw  inotv  obHouN  th^n  the  oontiatency  of  iUo^  who,  holding  tliat 
^wmmnimd  partlat  iii(ca|i«lil«  of  tnorrylng  here  tian«  in  fraud  of  our  law,  con- 
^Mla  tabil  uftrrbfe  in  Seotlatid  by  going  there  for  an  hour,  sihnuld  alw  hold 
^  t  doelriiie  Ihil  no  tnarriiKi  parlice  enn  dinolfe  an  Eni^li^h  marriage 

by  rv{«iring  thither  for  aix  weeka*  But  ui*qu  thi»  firm 
I  Ike  iJeeJeiflBi  of  aU  the  English  courts  ham  long  sine**  prcvetit4<d  ne 
lakinf  imr  eland*  They  hare  held,  both  this  C-oneliftoriAl  judj^e*  in 
i.  Baarovifl  mad  those  of  the  aommofi  hiw  in  tldcrton  v.  lltkrton,  the 
*  wilioMlj  menfr&tiied  in  all  ftubw^qnent  ca»«s,  and  act^d  upon  daily  by 
^  Eigilrfi  pMfile,  Uiat  a  Scotch  marriage,  cautmcti^d  by  Kiv^lish  partiit9  in 
^  fan  mil  tn  fmnd  tti  ihm  Knglinh  law,  U  valid  to  all  iiitfut^  and  purpoaos,  and 
^'^all  llie  real  and  all  the  penw^nal  ric^btjiof  an  Knelmh  marriage ^  aifecting 
^  rti  iwniemMmM  i>ad  and  honom  an « 1  .t«,  pnociitely  aa  it  doea 

^  «al  lavlol  mmd  jolaiaa  nuilriinoi!  mUi  among  oumelrest 

^ «9  om  ^atclice,  nemnling  to  our  iiluiil,  ^nd  ui^dtir  our  ow^n  utatutoi.  It 
^^pito  tefnaatble  alter  thb  to  «aT  th.it  t\r  rfin  draw  ihr  linf  tind  hold  a  foreign 
^•vlacfc  wm  aeknofvliditt  all  i"  itract,  to  be 

le^MolfV  it.     ^^  I)  court  In  m 

of  naiTtifa  to  be  giiren  tn  nvideaee  berei  it  wouid  be  eonclusire 
%il  Ibf  pmrtiea  wita  nuui  and  wife,  ami  no  exceplian  could  be  taken  to  the 
tiiMytily  or  thm  iAael  of  the  ftirdi^n  eviili^noe  upon  the  ground  of  the  par* 
t^kensf  been  Mb^iili«  and  re|iair«d  to  Scotland  for  the  pnr|K»ac  of  eacaping 
el  Ibe  Kngtiah  Law*  A  nimihur  ftent^nce  of  the  lame  court 
1^  BMrriace  to  be  diaeolred  by  the  aame  law  of  8oi>Uand.  ia  now 
la  be  fires  In  eTi«isnoe  between  partie*  who  had  tnarruMl  ia  EnS* 
C^  it  ia  aay  eaaiialtncy  of  reaaon  he  objected  to  tba  raoeption  or  to 
el  lye  Malensi  thai  the  oontract  had  be<eii  mndtt^  nnd  tht*  (lartiee 
I  kmmf    la  wbai  otbor  oontract  of  a  nain  [lenaMial,  in  what 

ie  inch  a  rule  ever  <ueh  an  nrbltnrj 

inch  na  eoreepliou  laiaed  to  the  anWifaal 
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clusively  pursued  in  the  domestic  forum  of  the  marriage?    WT^^ 
ever  shall  diligently  consider  these  questions  will  not  find  thexv 

position,  that  things  are  to  be  dissolved  by  the  same  process  whereby  ihsjgre 
bound  together;  or  rather,  that  the  tie  is  to  be  loosened  by  reversing  the  oper*^ 
tion  which  knit  it,  but  reversing  the  operation  according  to  the  same  rules? 
What  gave  force  to  tlie  ligament?     If  a  contract  for  sale  of  a  chattel  is  made- 
or  an  obligation  of  debt  is  incurred,  or  a  chattel  is  pledged  in  one  conntnr.tbe 
sale  may  be  annulled,  the  debt  released,  and  the  pledge  redeemed  by  the  l&w 
and  by  the  forms  of  another  country  in  which  the  parties  happen  to  reside, 
and  in  whose  courts  their  rights  and  obligations  come  in  question,  unlesstbere 
was  an  express  stipulation  in  the  contract  itself  against  such  voidance,  relfise<. 
or  redemption.     But  at  any  rate  this  is  certain,  that  if  the  laws  of  one  country 
and  its  courts  recognize  and  give  effect  to  those  of  another,  in  respect  of  tlie 
constitution  of  any  contract,  they  must  give  the  like  recognition  and  effect  to 
those  same  foreign  laws  when  they  declare  the  same  kind  of  contract  dissolved' 
Suppose  a  party  forbidden  to  purchase  from  another  by  our  equity  as  adminis- 
tered in  the  courts  of  this  country  (and  we  have  some  restraints  npon  cerUto 
parties  which  come  very  near  prohibition),  and  suppose  a  sale  of  chattels  by 
one  to  another  party  standing  in  this  relation  towards  each  other  should  be 
effected  in  Scotland,  and  that  our  courts  here  should,  whether  right  or  wrong* 
recognize  such  a  rule  because  the  Scotch  law  would  affirm  it,  surely  it  woald 
follow  that  our  courts  must  equally  recognize  a  rescission  of  the  contract  of 
sale  in  Scotland  by  any  act  which  the  Scotch  law  regards  as  valid  to  rescind  it« 
although  our  own  law  may  not  regard  it  as  sufficient.     Suppose  a  question  to 
arise  in  the  courts  of  England  respecting  the  execution  of  a  contract  tho* 
made  in  this  country,  and  that  the  objection  of  its  invalidity  were  waived  for 
some  reason;  if  the  party  resisting  its  execution  were  to  produce  either  a  sen- 
tt*nce  of  a  Scotch  court  declaring  it  rescinded  by  a  Scotch  matter  done  in  p^^ 
or  were  merely  to  produce  evidence  of  the  thing  so  done,  and  proof  of  ito 
amounting  by  the  Scotch  law  to  a  rescission  of  the  contract,  I  apprehend  thai 
the  party  relying  on  the  contract  could  never  be  heard  to  say,  **  The  contract 
is  English,  and  the  Scotch  proceeding  is  impotent  to  dissolve  it.'*    The  reply 
would  l)e,  **  Our  English  courts  have,  whether  right  or  wrong,  recognized  the 
validity  of  a  Scotch  proceeding  to  complete  the  obligation,  and  can  no  km^ 
deny  the  validity  of  a  similar  but  reverse  proceeding  to  dissolve  it,  —  unum- 
quodque  dissolvitur  eodem  modo,    quo   colligatur."     Suppose,  for  anothff 
example  (which  is  the  case),  that  the  law  of  this  country  precluded  an  infant 
or  a  married  woman,  from  borrowing  money  in  any  way,  or  from  bindiag 
themselves  by  deed ;  and  that  in  another  country  those  obligations  codd  be 
validly  incurred ;  it  is  probable  that  our  law  and  our  courts  would  recognB* 
the  validity  of  such  foreign  obligations.     But  suppose   a  feme  covert  b*** 
executed  a  power  and  conveyed  an  interest  under  it  to  another  feme  covert  i» 
England,  could  it  he  endured  that,  where  the  donee  of  the  power  produced* 
release  under  8o.al  from  the  feme  covert  in  the  same  foreign  country,  a  disti'*' 
tion  should  be  taken,  and  the  court  here  should  hold  that  party  incapablfirf 
releasing  the  obligation?      Would   it  not  be  said   that   our  courts,  h»Tin^ 
decided  the  contract  of  a  feme  covert  to  be  binding  when  executed  abroid* 
must,  by  parity  of  reason,  hold  the  discharge  or  release  of  the  feme  covert  to 
l>e  valid,  if  it  l>e  valid  in  the  same  foreign  country?     Nor  can  any  attempt 
succeed,  in  this  argument,  which  rests  upon  distinctions  taken  between  utf- 
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dMih  Hide  ifl  worthy  of  an  exact  perusal.'    The  attempt  to  ei^gnft 
foreign  remedial  ju8tice  upon  domestic  institutions  has  alwajs 

vnlidly  in  Scr>tlari<],  and  not  at  all  upon  his  not  being  dirorced  TalidlTUi 
ICn^liind ;  and  ihi;  title  of  the  wife's  issue  to  the  succession,  or  of  henielf  to 
ddWfT,  (hifMindf*  wholly  upon  the  same  husband  having  been  validly  dirorced 
ill  thai  naint!  country  of  Scotland.  Nor  will  it  avail  to  contend  that  the  paitiM 
niiirryinjf  in  Scotland,  aftifr  a  Scotch  divorce,  is  in  fraud  of  the  English  rule 
a^  liiid  down  in  that  celohrated  case.  It  may  be  so;  but  it  is  not  more  in  fnu- 
iliMii  It'^iH  AiiKlicana?  than  the  marriage  was  in  Compton  f.  Bearcroft  (Bull. 
N.l*.  11*0.  which  yet  has  been  held  good  in  all  our  courts.  Neither  will  it 
avail  to  arffiu^  that  the  indissoluble  nature  of  the  English  marriage  prerentt 
Ihii^o  partii'N  fnmi  marryin<;  again  in  Scotland  as  well  as  in  England;  fortbe 
mil*  in  t<ollt\v*H  CaMO  has  no  greater  force  in  disqualifying  parties  from  mam- 
iiiK  In  Srolland,  whon<  that  i9  not  the  rule  of  law,  than  the  English  mirri^ 
art  han  in  diMpialifying  infants  from  marrying  without  banns  published,  and 
yrt  thoAO  may,  hy  tho  law  of  England,  go  and  marry  validly  in  Scotland.  lo* 
iIoimI,  if  \\wvi>  \h^  any  purely  pt^r^onal  disqualification  or  incapacity  caused  br 
tho  law,  and  whioh,  more  than  any  other,  may  be  said  to  travel  about  with  the 
pavtv,  it  ill  that  which  the  law  raises  upon  a  natural  status,  as  that  of  infiocj, 
and  tUen  on  th^vM^  who,  by  the  order  of  nature  itself,  are  in  tliat  coDditioD, 
aud  unablo  to  iihako  it  off,  or  by  an  hour  to  accelerate  its  termination.  Iff  in 
a  nuiunt^r  \x»uf«*a.<««Hl^v  not  clear,  and  very  far  from  being  unincumbered  with 
dvMit't  aiul  \btncuUy»  we  tind  (hat  manifest  and  serious  inconvenience  is  sue  to 
iv^uU  lfi\»m  one  \ lew.  and  very  Itccle  in  comparison  from  adopting  theoppoatt 
cvMU'tc,  nothing  can  l»e  a  ^triMij^er  reason  for  taking  the  latter.  Now  surely  it 
%U  iW«v«  evt^ry  one«  chAt  the  i^rcdte^iit  hardships  must  occur  to  parties,  the  greii- 
\v*i  ouil\*M;».vmieiit  to  their  ri^rhts*  and  the  utmost  inconvenience  to  thecouili 
\'t  iti^livv  lu  Ivth  s.vuntrios«  by  the  rule  being  maintained  as  laid  down  is 
I  k*i\'\\  i\i.H%v  the  »:rvate*5  hArvUhip  to  parties  —  for  what  can  be  a  greiter 
>;m,'\.*mvv  iUjkn  thjit  i\%r«iv.*si  livin;:  K"»t:a  tide  in  £n;rlAnd.  though  temporarilT* 
*i»v»uUl  oi!.l«cr  i!o5  Iv  Ailowevl  to  tttjirry  jlg  aII  during  their  resilience  here,  orif 
i''%'^  xU\  v\.\  .iiUTwjirvU  recu-TT  co  :b^?;r  owr.  v.vuncrT.  however  great  itsdistsDcei 
iNi.i  lii  ->  itwx^u  W  vk*t*JMv..-vl  ot  a!L  rvmedy  ia  case  of  misconduct,  however  if 
<'«fc\.fcri-,r  nr.Vvi  \.]w\  \xiid^m\%X\'  A  voyxp?  back  «o  En^and.  ay.  and  unless  thcf 
s-.k»  ^v^l.^^  tti.M  ulv  iMrti.Mii.'fjsary  f^rax*  in  -wnriD:;  notice:}?  the  greatest es- 
rsii.t*xr»K:..,  5.0  !*:«.::•  v;mw  {i.t  >»hA:  cxi  It?  Clore  embarrvsing  than  th»t» 
ts»' ,v.M  •»  %i..i-.!ix  >iK'jr-i  Sr  ".i^'*i\*f\i  :i  uTTctfrtKiicCT.  and  shoald  be  subject  to 
:» »   i.'  'x  .-4  uv.  c*  .>v*  i'-t-H  vvm  riact;  :o  vifcL-e:  shas  he  shoald  be  married  ift 

..• ,,...  .  s  i  .u  V  •.;•.',  t..*,j  %  ivicn.  •  ?  i:Tci*er:  bosiard  here,  and  legitinM^ 
■.  I  ;*  ■  ..'».»  ».'i»,.,x«  ■  ios;vvirv<ri.v  X"  :ia«*  ANirTs  —  f .T  «ku  inconvenienoB ctB 
■.■  ^.*',«  «•.  ,.t.i  I  ,.>.fc^  .1,'^  ^hMi>  \Af*!  X*  r^vrkT*!  A  wrsctt  as  married  foro* 
■  .  .^s.*»   *  .-.I  ■#,'».  '.».   ii,',.i,N-.  ^  j^-i'   uui  *  r«ioix  ::  ae  c:fc.*Tie»  a  few  yardi  to 

I  ..•..  ».*»  .1  :««%■  ,  \  11, i..  ,^:  :u,  .•wi'«*(Ti«*n7  re  reK*:rm»*d  a  few  yards  to 
'■»  '»'.•»  k  s«.*i  1  w  **K-.i  u*  .Ma.ins  ;uiii.  i.'v:*r:-nax  wixec  I^e  fue:«  for  penoti^ 
.  ■. %«„.i:«'.t  s*  .•(>««  ^-)«»,t  >*i«i  2i'itt,uiiis  '".u»  :ii.tc%i;«  ,•£  :ier  Ixatfband.  his coBd" 
*   ..>  **.i,-.f    ».».»    xM.i^cv   ic«    ;i*»»n  *ii    -i    i,s    ii»ii: '     li  a*  ia  v^ia.  CO  remind  tti ^ 

»••»*,•  .s   ««v  ^\M.  -K*.  *%.-uii;   ;■  '»   V     M'.juvr*    i"  *iir  Siiipstt.  laarria^  b** 
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10 d  extretnely  difficulty  and  as  we  shall  hereafter  see  has 
\e  concluMorit  that  the  siifcst  and  be^t  rule  ia  to  give 

Ptioii  eonts  too  bit*.    Before  Iht  Taliditj  of  Scotch  tnarritig^a  had 

~    '  ~     i  Um  iittfn«ro(i0  and  too  old  for  any  question,  this 

•  t  have  tieen  urg«d  and  si*t  av^in^t  Iho^e  other 

I  I  h«?i^  n  -  »wn  from  the  same  con mmJ^ ration.     But  we 

liw  of  the  latid,  iu\d  diiily  acted  upon  by 

h  the  law  of  Engbind  hicajmcitattis  por- 

pfrsci  may  gv»  for  a  few  minuU*^  to  tho 

',  M»(i  I y  as  if  Ihey  had  no  incapacity  what- 

amtt  ocKmtryt  and  then  return,  after  cUuiing  the  law.  to  set  ita 

M  ml  daftance  without  incurring  any  penalty,  and  to  ohUin  its  aid 

ijdiAcitlly  in  tccuritii^  th^  enjoyment  of  all  the  ri^ht^  incident  to 

ki  -♦*»-      ^vTrly  there  in  neither  ^ense  nor  ttinaistency  in  cornplatn- 

!»-  <»n,  or  evaaioti  ariMing  to  the  English  law  from  suppori- 

tiirvrr^F,  .xnvr  having  thus  ^ven  to  the  Scot<:h  marriaf^es  the  power 

and  bntakini;^*  an*l  rkfyins;  that  IttW  for  »o  many  yeurg. 

low  iMeo  com  1  Ix>lley*ti  Case  on  its  own  principle,  that 

^  it  an  B9«ri  i  :iruie  for  Kng^tand«  and  pre^cnbing  how 

Uw>r  in   thiK  country^  and  Jeatt  with  by  its 

hM^  >  nsary,  bfcause  I  do  ntJt  see,  for  the  rea- 

bat«  ocicmM*  \i  adverted  to  in  trnating  the  other  argnmeni, 

bicaUjr  witli  u  ij>le,  the  judges  who  decided  the  case  could 

io  Eni^iand,  and  think  ih^i  it  did  not  decide  ali^  on  the 

divorce  in  S>colbnd.     They  certainly  could  not  hold  Uie  second 

1  and  frianiou»  in  England^  ivithout  n^uming  tliat  tha 

,  .,i  rrcn  in  Scotland,    In  my  view  of  the  present  cjucAtion, 

M  fit  to  thow  that  the  Scotch  courts  have  a  gond  title  to  consi- 
Horifila  of  l^Lley**  Caiie  erroneotis  even  as  an  Englinh  decision. 
I,  tbrir  Lorrbhipt  hare  not  done  ;  and  the  judpncnt  now  under 
I  iifvigi  the  in^itind  of  the  Scotch  dirorce  btUig  sufflciout  to  de- 
m  Wviafpa  contract  in  Sontland  only.  1  mttitt  now  oIim2i  ve  that, 
dm^m^  itdrlf  be  cnnclude^l)  l^tley'd  Ctkse  to  have  decided  that  tha 
to  Scotland*  there  can  be  no  ground  whatever  for  holding  that 
«NI  Ibe  Seotch  eomiM  on  a  question  nf  S(H>t(^h  law.  If  the  ca^ea 
Hm  of  tkml  law  are  against  it,  the  learnoii  peivonii  who  admJ- 
n  ol  Jurii^Hildittev  am  not  l)onnd  to  reg^ard,  nay,  they  are  not 
ud.  an  EfiiffWi  dacbion,  framed  by  English  judges  upon  an 
dl  authority  l:>cTyond  the  Tweed.  Xow  I  hiive  no 
,.,  .,r,  .^,.-^Ji  a«tlioritI«i  are  in  favor  of  the  jurisdiction  and 
«.ppaal-  But  I  muH  pi^miiMi  tiiat,  unless  it  could 
tli«j  mmtm  the  olhar  way«  my  mind  in  made  up  with  re9]M>ct  to 
K  $md  I  abcmld  be  tor  afflrmln^  on  that  ground  of  principle  alone, 
«riMelftdM  n^^  ditp^mcm  tlie  ariQrumenL  llie  principle  I  hold  no 
Midf  of  gmBmfwJi  taw,  that  Uie  proof  i»  thrown,  ac<n^rding  to  my 
m  vlbi>  wnmJd  mbc^n  the  Soot^^h  law  U>  be  tlie  oUirr  way/ 
kk  lordaliip'e  r<«f>onin;^  at  lan;e,  because  it  seemed  difficult  to 
r  w^mmm  whieb  liana  been  already  cited,  (Mr  will  be  cit«d  here- 
^illioat  iinpairitig  its  true  forea*    Anta,  1. 11$}  {»Q«t« 
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remedies  only  to  the  extent  and  in  the  manner  which  the  lexk>^ 
justifies  and  approves.^ 

228.  In  America  questions  respecting  the  nature  and  effect  ^ 
foreign  divorces  upon  domestic  marriages,  and  vice  versa,  have,^* 
might  be  expected,  not  unfrequently  been  under  discussion  inocE^ 
courts.  In  Massachusetts,  in  some  early  cases,  the  Supreme Coa^^ 
refused  to  interfere  and  grant  a  divorce,  where  the  parties  lived  ixi 
another  state  at  the  time  the  adultery  was  charged  to  have  beeo 
committed,  and  the  libellant  had  since  that  time  removed  intoth.^ 
state.  These  decisions  seem  mainly  to  have  proceeded  upon  thic 
construction  of  the  local  statutes,  which  conferred  jurisdiction  npon 
the  court  in  matters  of  divorce ;  but  it  was  admitted  that  thesta'te 
to  which  the  parties  belonged  had  jursidiction,  and  could  exercise 
it  if  it  appeared  expedient.^  In  a  later  case,  where  a  marriage 
celebrated  in  Massachusetts  had  been  dissolved  in  Vermont,  npon 
a  suit  by  the  husband  for  a  divorce,  for  the  cause  of  extreme 
cruelty  of  his  wife  (a  cause  inadmissible  by  the  laws  of  Massa-  I 
chusetts  to  dissolve  a  marriage),  it  appearing  that  the  parties  bad 
not  at  the  time  any  permanent  domicil  in  Vermont,  but  that  tbe 
husband  had  gone  there  for  the  purpose  of  obtaining  a  divorce,  tbo 
divorce  was  held  a  mere  nullity,  upon  the  ground  that  there  ns 
no  real  change  of  domicil.  *  If,'  said  the  court,  'we  were  togiw 
effect  to  this  decree,  we  should  permit  another  state  to  govcna 
our  citizens  in  direct  contravention  of  our  own  statutes ;  and  tlus 
can  be  required  by  no  rule  of  comity.'* 

229.  In  another  case  the  general  question  came  before  the 
court,  whether  a  marriage  celebrated  in  Massachusetts  could  b© 
dissolved  by  a  decree  of  divorce  of  the  proper  state  court  of  Ver- 
mont, both  parties  being  at  the  time  bona  fide  domiciled  in  that 
state,  and  the  cause  of  divorce  being  such  as  would  not  authori** 
a  divorce  a  vinculo  in  Massachusetts.  The  court  decided  in  tli^ 
affirmative,  npon  the  ground  that  the  law  of  the  actual  domifl* 
must  regulate  the  right.  The  reasoning  of  the  court  was  to  tto 
following  effect :  '  Regulations  on  the  subject  of  marrii^  vA 
divorce  are  rather  parts  of  the  criminal  than  of  the  civil  codcwl 

^  See  in  (English)  Law  Magazine,  vol.  6,  p.  32,  a  review  of  the  Engliihlii* 
as  to  divorces.  See  on  this  very  point  the  judgment  of  Lord  Brougfaia  il 
Warrender  v.  Warrender,  9  Bligh,  115-118,  cited  ante,  s.  226  c,  note. 

•  Hopkins  v.  Hopkins,  3  Mass.  158;  Carter  Pv  Carter,  6  Mates.  26S. 

»  Hanover  v.  Turner,  14  Mass.  227, 231.    See  also  Barber  v.  Root,  10 
205,  266. 
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^^ly  not  so  much  to  the  contract  between  the  individuals  as  to  the 
?  -K-sonal  relation,  resulting  from  it,  and  to  the  relative  duties  of 
.  ^  parties,  to  their  standing  and  conduct  in  the  society  of  which 
I  ^y  are  members ;  and  these  are  regulated  with  a  principal  view 
•    "the  public  order  and  economy,  the  promotion  of  good  morals, 
^c3  the  happiness  of  the  community.     A  divorce,  for  example,  in 
c^ase  of  public  scandal  and  reproach,  is  not  a  vindication  of  the 
^-ntract  of  marriage,  or  a  remedy  to  enforce  it,  but  a  species  of 
vinishment  which  the  public  have  placed  in  the  hands  of  the  in- 
ured party  to  inflict,  under  the  sanction  and  with  the  aid  of  the 
competent  tribunal,  operating  as  a  redress  of  the  injury,  when,  the 
contract  having  been  violated,  the  relation  of  the  parties  and  their 
contiDuance  in  the  marriage  state  have  become  intolerable  or  vexa- 
tious to  them,  and  of  evil  example  to  others.     The  lex  loci  there- 
fore by  which  the  conduct  of  married  persons  is  to  be  regulated 
and  their  relative  duties  are  to  be  determined,  and  by  which  the 
relation  itself  is  to  be  in  certain  cases  annulled,  must  be  always 
referred,  not  to  the  place  where  the  contract  was  entered  into,  but 
where  it  subsists  for  the  time,  where  the  parties  have  had  their 
domicil,  and  have  been  protected  in  the  rights  resulting  from  the 
carriage  contract,  and  especially  where  the  parties  are  or  have 
teen  amenable  for  any  violation  of  the  duties  incumbent  upon 
ttem  in  that  relation.'  ^ 

229  a.  In  another  case  the  question  as  to  the  jurisdiction  to 
fonnd  a  suit  for  a  divorce  also  arose,  and  it  was  held  that  ordi- 
narily such  a  suit  cannot  be  entertained  unless  the  parties  are 
Wa  fide  domiciled  in  the  state  in  which  the  suit  is  brought ;  and 
that  for  this  purpose  the  domicil  of  the  husband  must  be  treated 
ttthe  domicil  of  his  wife.     Hence  if  a  husband  should  bona  fide 

^  Barber  v.  Root,  10  Mass.  265.    By  the  Revised  Statutes  of  Massachusetts, 

1855,  c  76,  s.  9-11,  it  Ls  declared  that  no  divorce  shall  be  decreed  for  any 

••we,  if  the  parties  have  never  lived  together  as  husband  and  wife  in  this 

•^.    No  divorce  shall  be  decreed  for  any  cause  which  shall  have  occurred  in 

•oy  other  state  or  country,  unless  the  parties  had,  before  such  cause  occurred, 

Wi  living  together  as  husband  and  wife  in  this  state.     No  divorce  shall  be 

decreed  for  any  cause  which  shall  have  occurred  in  any  other  state  or  country, 

nalen  one  of  the  parties  was  then  living  in  this  state.     It  is  also  by  another 

section  (s.  39)  of  the  same  chapter  provided  that  when  an  inhabitant  of  this 

«tate  shall  go  into  any  other  state  or  country  in  order  to  obtain  a  divorce  for 

any  cause  which  had  occurred  here,  and  whilst  the  parties  resided  here,  or  for 

aoy  cause  which  would  not  authorize  a  divorce  by  the  laws  of  this  state,  a 

divorce  so  obtained  shall  be  of  no  force  or  effect  ^n  this  state. 
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remove  from  Massachusetts  to  another  state  with  his  wife,aDd  ther^ 
a  good  cause  for  a  divorce  by  law  should  occur,  a  suit  could  not  b^ 
maintained  therefor  in  the  courts  of  Massachusetts.^  But  the  conr^ 
thought  that  cases  might  arise,  in  which  the  change  of  domicilo^ 
the  husband  might  not  deprive  the  wife  of  her  right  to  sue  for^ 
divorce  in  the  state  where  they  originally  lived  together.'  (a) 

1  Harteau  v,  Harteau,  14  Pick.  (Mass.)  181. 

'  Ibid.  On  this  occasion  Mr.  Chief  Justice  Shaw,  in  deliveriDg  tli« 
opinion  of  the  couit,  said:  *  Much  obscurity  has,  we  think,  been  thrown  mi 
the  subject  by  confounding  the  two  questions,  which  are  essentially  difierent, 
namely,  (1)  in  what  cases  a  party  is  entitled  to  claim  a  divorce,  and  (^ 
in  what  county  the  libel  should  be  brought.  As  it  is  a  right  conferred 
by  statute,  the  one  question  may  sometimes  depend  on  the  other;  for  if  bj 
the  terms  of  the  statute  no  suit  can  be  instituted,  it  ia  very  clear  thifc  do 
divorce  can  be  had.  But  I  think  there  may  be  cases  where  the  statute  con- 
fers a  right  to  have  a  divorce,  in  which  the  statute  gives  a  general  jori*- 
diction  to  this  court,  and  yet  where  the  parties  do  not  /ire,  that  is,  hsn 
their  domicil,  either  at  the  time  of  the  act  done  or  at  the  time  of  the  suit  cm- 
menced,  in  any  county  in  this  commonwealth.  If  so,  there  are  cases  where  (In 
statute  cannot  be  literally  complied  with,  and  must  be  construed  cy  prif 
according  to  the  intent.  Suppose  a  husband  commits  adultery,  and  then  pitf- 
chases  a  house  and  actually  takes  up  his  domicil  in  another  state,  but  befon 
his  wife  has  joined  him,  she  is  apprised  of  the  fact,  and  immediately  fUa  > 
libel  for  a  divorce,  and  obtains  an  order  to  protect  her  from  the  power  of  her 
husband,  as  by  law  she  may.  He  is  an  inhabitant  of  another  state,  and  ao 
in  no  sense  be  said  to  live  in  any  county  in  this  state.  And  yet  it  would  be 
difficult  to  say  that  she  is  not  entitled  to  have  a  divorce  here.  Supposing, in- 
stead of  the  last  case,  he  has  actually  purchased  a  house  and  changed  hisdoiBH 
cil  to  another  state,  and  there  commits  adultery,  and  the  wife,  not  having 
joined  him,  and  not  having  left  her  residence  in  this  state,  becomes  acquainted 
with  the  fact  and  libels,  and  obtains  a  similar  order,  could  she  not  maintain  it? 
Yet,  in  the  latter  case,  at  the  time  of  the  act  done,  and  in  the  other  at  thetiiit 
of  the  suit  instUutedy  the  respondent,  one  of  the  parties,  certainly  did  not  live  in 
any  county  of  this  commonwealth.  This  suggests  another  course  of  inqoiiji 
that  is,  how  far  the  maxim  is  applicable  to  this  case,  'Hhat  the  domicil  d  tbe 
wife  follows  that  of  the  husband.''  Can  this  maxim  be  true  in  its  appliGition 
to  this  subject,  where  the  wife  claims  to  act,  and  by  law,  to  a  certain  extent 
and  in  certain  cases,  is  allowed  to  act  adversely  to  her  husband  ?  It  would OM^ 
the  court  of  its  jurisdiction  in  all  cases  where  the  husband  should  change hii 
domicil  to  another  state  before  the  suit  is  instituted.  It  is  in  the  poweroftbi 
husband  to  change  and  fix  his  domicil  at  his  will.  If  the  maxim  ooald  appijt 
a  man  might  go  from  this  county  to  Providence,  take  a  house,  live  in  open  adnl- 
tery,  abandoning  his  wife  altogether,  and  yet  she  could  not  libel  for  a  divorce  in 
this  state,  where  till  such  change  of  domicil  they  had  always  lived.    He  deirty 

(a)  Divorce  Jurisdiction.  —  In  order  held  necessary  by  tbe  courts  of  tM 

to  give  validity  throughout  the  Union  to  country.      Where  neither  partj  b** 

a  decree  of  divorce,  domicil  of  the  par-  even  a  residence  within  the  state,  tbe 

ties  within  the  state  of  the  forum  is  courts  of  the  state  resorted  to  will  i«* 
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was  in  that  state,  and  afterwards  the  wife  went  to  Yermoc^^ 
and  instituted  a  suit  for  divorce  there  for  a  cause  not  recognize^ 


husband  and  wife,  as  to  warrant  them  in  saying  that  the  marriage  should  b^ 
dissolved.  The  case  of  Barber  r.  Root  is  an  authority  for  saying  that  soch  ^ 
divorce  would  not  be  valid  in  New  York.  It  is  of  importance  that  sodi  * 
question  should  be  regulated,  if  possible,  not  by  local  law  or  local  usage,  unde^ 
which  the  marriage  relation  should  be  deemed  subsisting  in  one  state  and  dis- 
solved in  another;  but  upon  some  general  principle  which  can  be  recogniiod 
in  all  states  and  countries,  so  that  parties  who  are  deemed  husband  and  wife 
in  one  shall  be  held  so  in  all.  So  many  interesting  relations,  so  many  ooQar 
teral  and  derivative  rights  of  property  and  of  inheritance,  so  many  corrditire 
duties,  depend  upon  the  subsistence  of  this  relation,  that  it  is  scarcely  posBibla 
to  overrate  the  importance  of  placing  it  upon  some  general  and  uniform  priift- 
ciple  which  shall  be  recognized  and  adopted  in  all  civilized  states.' 


tute,  it  is  laid  down  that  no  effect 
will  be  allowed  to  it  beyond  the  state 
in  which  it  was  made,  even  though 
the  parties  both  submitted  to  the  ju- 
risdiction of  the  divorce  court.  Van 
Fossen  o.  State,  supra. 

It  is  very  clear  that  this  will  be 
true  where  the  plaintiff  has  gone 
from  the  state  of  the  domicil  into  the 
state  of  the  forum  to  avoid  the  laws 
of  his  or  her  own  state,  and  obtain  a 
divorce  by  the  laws  of  the  other  state, 
tliough  the  defendant  appeared.  Smith 
V.  Smith,  13  Gray  Qlass.)  200;  Lyon 
r.  Lyon,  2  Gray  (Mass.)  307;  Chase  r. 
Chiise,  6  Gray  (Mass.)  157;  Shannon 
V.  Sliaunon,  4  Allen  (Mass.)  131;  Se- 
wall  r.  Sewall,  122  Mass.  156;  Loud  r. 
Loud,  129  Mass.  .14,  18.  And  it  may 
be  shown  that  no  bona  fide  residence 
had  been  acquired  in  the  state  of 
the  divorce.  Piatt's  Appeal,  80  Penn. 
St.  r>01 ;  Kinnier  r.  Kinnier,  45  N.  Y. 
r>:J5;  Lyon  r.  Lyon,  2  Gray  (Mass.) 
:W0;  Uith  r.  Leith,  39  X.  H.  20; 
Cox  r.  Cox,  10  Ohio,  502;  Vischer  r. 
Vischor,  12  Barb.  040;  Thompson  r. 
Stiito,  28  Ala.  12;  Kerr  r.  Kerr,  41 
N.  Y.  272;  Keel  r.  Elder.  62  Penn. 
St.  308.  Wheilier  the  decree  would 
he  invalid  where  there  was  no  fraudu- 
lent pur(X)se  in  the  departure  is  not 
clear.  See  Jjoixd  v.  Loud,  supra. 
The  Ohio  court  lay  down  the  proposi- 
tion  broadly,   and    refuse    to  accord 


validity  to  any  foreign  decree  nude 
between  non-residents.    Van  Fossen  v. 
State,  snpra.  See  Chase  v.  Chase,  snpra. 
On  the  other  hand  it  is  often  stated 
that  husband  and  wife  may,  for  the 
purposes  of  divorce,  acquire  sepante 
domicils;   and  this  view  has  idUaBj 
been  adopted  in   one    or  two  ctsei 
Harding  v.  Alden,  9  GreenL  (Me.)  M 
As  containing  dicta  to  the  ssmee^ 
feet,  see  Cheever  v.  Wilson,  9  VaU 
108,  124.     (The  defendant  appeini 
to  the  action.)     Van  Fossen  v.  StaK 
37  Ohio  St  317;  Kline  r.  Kline,  57  b. 
386;  Irby  v,  Wilson,  1  Dev.  &  R  Bq. 
(N.  C.)  568,  582;  Ditfion  v.  DitMi,4 
R.  I.  87,  108;  Harteau  v.  Hartesa,14 
Pick.    181,   186.     The  effect  <rftlu» 
doctrine  in  connection  with  the  nlB 
that  the  wife's  domicil  follows  thato€ 
the  husband,  is  that  if  the  hnsbtil 
leave  his  wife  and  acquire  a  daiaiA 
in  another  state,  she  becomes  ther^ 
a  citizen  of  the  new  state  even  agtf>^ 
her  will,  and  is  of  course  boand,  lib* 
other  citizens,  by  its  laws.    Tha^^ 
fore  a  decree  of  divorce  obtained  by 
the  husband,  though  without  notice  oC 
appearance,  would  bind  her,  if  ssthc^ 
rized  by  the  local  law,  not  ooly  i^ 
that  state  but  everywhere  else.    In- 
deed it  has  been  held  that  a  ^roRe 
obtained  by  a  wife  who  has  acqiuwd* 
residence  in  a  state  not  that  of  tb* 
husband's    domicil,    will     be    t^^ 
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Y     the  laws  of  New  York,  against  her  husband  who  remained 
loxjoiciled  in  New  York,  the  Supreme  Court  of  the  latter  state 


iTer-jwhere,  regardless   of   notice  or 
ippearance.      Harding   v.    Alden,    9 
jreenl.  (Me.)  140.    And  see  Ditson  v, 
Dit-son,  4  B.  I.  87.     But  that  clearly 
is  ^^rong.    People  r.  Baker,  76  N.  Y. 
7S  ;    Prosser  v,  Warner,  47  Vt.  667; 
L7011  r.  Lyon,   2  Gray,  367.      And 
tha.^  it  is  extremely  doubtftil  if  the 
bxi»l3and  can  go  into  another  state  or 
coijuitry,  and  there  acquire  a  domicil 
sucli  as  will  ipso  facto  draw  the  wife 
^itbin  the  same  jurisdiction,  see  the 
lemarks  of  James,  L.J.  in  Harvey  v. 
¥arnie,  6  P.  D.  35,  47;  of  Lord  West- 
bury  iu  Pitt  17.  Pitt,  4  Macq.  640;  and 
ot  the  president  of  the  court  in  Briggs 
».   Briggs,  5   P.   D.  163,  165.     And 
Borden  p.  Fitch,  15  Johns.  (N.  Y.) 
121,  is  an  express  decision  to  the  effect 
that  the  acquisition  of  a  new  domicil 
by  the  husband  does  not  draw  the  wife 
into  the  same  jurisdiction. 

It  is  no  doubt  correct  for  most  pur- 
poses to  say  that  the  wife's  domicil 
^W8  the  husband's.  Thus  if  a 
Sootchmau  or  a  foreigner  go  to  Eng- 
land and  marry  an  Englishwoman 
^^^  her  domicil  becomes  instantly 
^ged  to  that  of  her  husband.  Har- 
"^rt,  Famie,  5  P.  D.  153;  6  P.  D. 
^  46.  And  then  *  all  the  rights  and 
^^pDKqnenoes  arising  from  the  mar- 
'^  are  to  be  determined  by  the  law 
^^  that  country  which  .  .  .  becomes 
tbe  domicil  of  both  parties  exactly  to 
^  same  extent  as  if  they  had  both 
°*n  originally  of  the  foreign  coun- 
^•'  lb.,  James,  L.J.  But  the  hus- 
^^  cannot  depriye  the  wife  of  the 
^t  to  sue  for  a  divorce  by  an  abandon- 
^iJ^Dtof  his  late  residence  with  inten- 
tion to  acquire  a  new  domicil,  or  even 
07  actoaUy  acquiring*a  new  one.  She 
^  still  sue  in  the  courts  of  the  state 
in  which  she  was  domiciled  with  her 
^unhand.  Shaw  v.  Shaw,  08  Mass. 
i^;  Ilarteaa  0.  Harteau,  14  Pick. 
ISl;  Bell  0.  Kennedy,  L.  B.  1  H.  L. 


Sc.  307.  And  in  the  case  of  abandon- 
ment of  residence  the  old  domicil  con- 
tinues until  the  new  one  is  acquired. 
It  was  accordingly  held  in  Shaw  v, 
Shaw,  supra,  that  a  wife  who  had 
gone  from  Massachusetts  as  far  an 
Pennsylvania  with  her  husband  on 
the  way  to  Colorado,  where  they  in- 
tended to  acquire  a  new  domicil, 
might  return  to  Massachusetts,  and 
institute  suit  there  for  a  divorce  for  a 
cause  happening  in  Pennsylvania  dur- 
ing a  mere  sojourn  in  that  state. 

Of  course  on  the  other  hand  the 
wife  cannot  by  removal  deprive  the 
husband  of  the  riglit  to  sue  for  divorce 
in  the  courts  of  his  domicil;  but  no 
decree  obtained  by  either  against  the 
other  while  a  bona  fide  non-resident 
will  have  any  extra-territorial  force 
unless  the  defendant  was  served  with 
process  within  the  state,  or  appeared. 
To  make  divorce  valid  everywhere  the 
court  must  have  jurisdiction  of  both 
of  the  parties.  People  r.  Baker,  76 
N.  Y.  78;  Kinnier  v.  Kinnier,  45 
N.  Y.  535;  Hunt  v.  Hunt,  72  N.  Y. 
217;  Van  Fossen  v.  State,  37  Ohio 
St.  317;  Sewall  v.  Sewall,  122  Mass. 
156;  Hoffman  r.  Hoffman,  46  N.  Y. 
30;  People  t7.  Dawell,  25  Mich.  247; 
Lyon  V.  Lyon,  2  Gray,  367.  The  court 
in  People  v.  Baker  considered  Kinnier 
V,  ELinnier,  and  Hunt  r.  Hunt  en- 
tirely witliin  the  rtile.  Of  the  last- 
named  case  it  was  said,  *  That  case 
was  close.  It  went  upon  the  g^und, 
built  up  with  elaboration,  that  botli 
parties  to  the  judgment  were  domi- 
ciled in  Louisiana  when  the  judicial 
proceedings  were  there  begun  and 
continued  and  the  judgment  was  ren- 
dered, and  were  subject  to  its  laws, 
including  those  of  substituted  service 
of  process.'  See  also  Pennoyer  v, 
Neff,  95  U.  S.  714;  ColUns  r.  Collins, 
80  N.  Y.  1. 

It  may  be  added  that  the  English 
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thought  to  gain  from  the  constitutional  precept,  that  the  judg- 
ment of  a  state  court  is  to  receive  the  same  faith  and  credit  iJ^ 
every  other  state  as  in  its  own,  nothing  in  the  Federal  constitx-i:- 
tion  or  laws  has  been  thought  to  touch  the  question  of  jurisdicr- 
tion ;  and  the  members  of  the  Union  therefore  stand  towards 
each  other  in  relation  to  it  as  strangers.  With  what  consisteDcy 
then  would  naturalized  citizens  be  allowed  our  law  of  divorce,  if 
the  validity  of  a  divorce  by  the  law  of  the  domicil  in  a  sister 
state  were  disallowed  because  the  marriage  had  not  the  same 
origin?  Ti*ansfer  of  allegiance  and  domicil  is  a  contingency 
which  enters  into  the  views  of  the  parties,  and  of  which  the  wife 
consents  to  bear  the  risk.  By  sanctioning  this  transfer  befoie- 
hand,  we  consent  to  part  with  the  municipal  governance  incident 
to  it ;  but  with  this  limitation  we  part  not  with  the  remedy  of 
past  transgression.'  ^ 

2&0  A.  The  incidents  to  a  foreign  divorce  are  also  naturally  to 
bo  deduced  from  the  law  of  the  place  where  it  is  decreed.  If 
valid  tl)ere«  the  divorce  will  have,  and  ought  in  general  to  hare, 
all  the  oQfects  in  every  other  country  upon  personal  property 
locally  :!^ituated  there,  which  are  properly  attributable  to  it  in 
tho  forum  where  it  is  decreed.  In  respect  to  realtor  immovable 
pri>porty«  iho  same  effects  would  in  general  be  attributed  to  aodi 
divorce  a«  would  ordinarily  belong  to  a  divorce  of  the  same c(rt 
by  the  K'x  Unn  rei  sil^e.  If  a  dissolution  of  the  marriage  wooUl 
Uioro  W  o\>nsoiiueut  ujHm  such  a  divorce,  and  would  there  extia- 
^^ui:Ui  the  ri^hi  of  dower,  or  of  tenaocy  by  the  curtesy,  acoordiqg 
to  suoh  Kv4il  Uw,  iken  the  like  effects  would  be  attributed  to  tte 
forvigu  di\\>rv^  which  worked  a  like  dissolution  of  the  mairiage.* 

^  IVvTM'Y  r.  IXvt^T.  T  WjAfts  (IVnn.)  M);  1  (Boston)  Law  Bepofter,  SS^i 
*  \V4Ut^Ni»i^  rv  W^unramdkr^  9  B^^..  1^;  ante,  s.  226c,  note. 
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are  not  commensurate  with  those  belonging  to  another.    A  per- 
son sometimes  contracts  in  one  country,  and  is  domiciled  in  acm- 
other ;  and  is  to  pay  in  a  third ;  and  sometimes  the  propertT^ 
which  is  the  subject  of  the  contract  is  situate  in  a  fourth ;  and 
each  of  these  countries  may  have  different  and  even  opposite 
laws  affecting  the  subject-matter.     What  then  is  to  be  done  in 
this  conflict  of  laws  ?     What  law  is  to  regelate  the  contractf 
either  to  determine  the  rights,  or  the  remedies,  or  the  defences 
growing  out  of  it,  or  the  consequences  flowing  from  it?    What 
law  is  to  interpret  its  terms,  and  ascertain  the  nature,  character, 
and  extent  of  its  stipulations  ?     Boullenois  has  very  justly  said 
that  these  are  questions  of  great  importance  and  embrace  a  wide 
extent  of  objects.^ 

233.  Two  TeztB  of  the  Civil  Xatr.  — There  are  two  texts  of  the 
civil  law  which  treat  of  this  subject,  which  have  been  supposed 
by  civilians  and  jurists  to  involve  an  apparent  antinomy.  One 
seems  to  require  that  the  place  where  the  contract  is  entered  into 
should  alone  govern  the  contract.  *  Si  fundus  venierit,  ex  con- 
suetudine  ejus  regionis,  in  qua  negotium  gestum  est,  pro  evictione 
caveri  oportet;'*  if  land  shall  be  sold,  it  is  to  be  warranted 
against  eviction,  according  to  the  law  of  the  country  in  which  the 
business  is  transacted.  The  other,  on  the  contrary,  seems  to 
require  that  the  place  where  the  contract  is  to  be  executed  shonW  , 
govern  it.  *  Contraxisse  unusquisque  in  eo  loco  intelligitur,  in 
quo,  ut  solveret,  se  obligavit ; '  every  one  is  understood  to  hate 
contracted  in  the  place  in  which  he  has  bound  himself  to  perform 
the  contract.^ 

234.  Foreign  Jurists.  —  Dumoulin  has  endeavored  to  reconcile 
these  texts,  by  supposing  that  the  former  law.  Si  fundus,  truly 
and  fundamentally  presupposes  that  the  contracting  parties  hai« 
their  doraicil  in  the  place  of  the  contract,  and  that  the  contrtft 
is  there  to  be  executed  ;  but  that  the  latter  law,  Contraxisse,  ap- 
plies to  the  case  where  the  party  has  bound  himself  to  execute 
the  contract  throughout  in  another  place  than  that  in  which  the 

1  2  Boullenois,  obs.  46,  p.  445. 

2  Dig.  21,  2,  6;  Pothier,  Pand.  21,  2,  n.  7.  See  Everhardoa,  ConciL  178, 
p.  207;  post,  8.  3006.  See  Bartolus's  interpretation  of  this  law.  Bartoto 
ad  Cod.  1,  1,  1,  n.  14-16;  post,  s.  301. 

»  Dig.  44,  7,  21 ;  Pothier,  Pand.  5, 1,  n.  36.  To  the  same  effect  is  the  tert- 
*  Contractum  autem  non  utique  eo  loco  intelligitur,  quo  negotium  gestom  «i^ 
sed  quo  solvenda  est  pecunia.'    Dig.  42,  6,  3;  Pothier,  Pand.  42,  5,  n.  2i 
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is  mftdf .  *  Sed  hie  venditor  eo  ipso  se  ohligat,  solutionem 
ttoQeiD  realetDt  per  se  vcl  per  ulium  facere  m  loco  in  quo 
flitdi  est ;  ergcH  ibi  contraxij^e,  eensetim  £t  sic  lex,  Si 
ex  ¥tva  et  radicalt  ratione,  pnt^supponit  coutrahentes 
doaudliuin  in  loco  contractus/  ^  Le  Brun  eays  that 
vkeo  tbe  doetaiB  my^  in  comtDenting  on  the  law,  Si  fundus, 
^beoieoiitfmetm  regit  in  oontractibus/  they  mean  in  everything 
iUeh  omceras  the  manner  of  contracting,  the  exterior  form  of 
Atcootnct*  But  that  the  law  of  the  doniicil  is  to  govern  in 
itoltTcr  mpeetK  the  snbfttance  and  effects  of  tbe  actn  done«^ 
"  'he  gQoefility  of  French  authors  have  reconciled  these 

iiffermt  manner^  by  considering  that  the  place  of  a  con- 
ttiec  adotilt  of  a  double  meaning  ;  namely,  the  place  where  the 
MBlmel  b  entered  into,  ubi  verba  proferuntur,  and  that  where 
Ikecaotmct  is  to  be  executed,  where  payment  is  to  be  made,  ubi 
irfotie  dtttinftttir.'  They  think  therefore  that  the  law.  Si  fundus, 
iilobe  understood  of  the  place  where  the  contract  is  entered 
iMo«  ebi  Tetiie  pmlatm  sunt ;  and  that  it  properly  applte»  to  cases 
vim  it  is  ntocsserjr  to  decide  upon  the  form,  either  of  the  proof, 
sr  iht  sektance,  or  the  constitution,  or  the  mode  of  the  contract, 
«rof  its  titrin»ic  ceremonies  or  solemnities;  and  that  the  law, 
Cgntrextase,  applies  to  the  case  where  tlie  question  is  respecting 
iW  rifbtji  wliich  i«pring  from  the  contract  of  which  the  execution 
mi  perfbniMUiea  art  referred  to  another  place.'' 

Stfii  BouOenois  holds  both  interpretations  un^atis&ictory,  and 
■MJiiiint  for  manj  ooca»ioDs  ;  for  they  suppose  that  two  places 
•aljire  to  be  examined  in  re:M)lving  all  (juetiiions,  the  phice  of 
iW  Slaking,  and  the  place  of  performamce  of  the  contract ;  and  in 
Art  they  put  ■aide  the  law  of  the  place  of  the  situs  of  the  thing 
(m«6e),  and  thai  of  tbe  domicil  of  the  parties^,  which  are  often 
Ji^peratiTe,  and  on  many  occasions  deserve  a  preferenue.^  He 
Ikat  ikere  is  another  difiicuUy  which  arises  iti  these  mixed 
wbioh  ia,  that  the  laws  in  one  place  a(Ex  to  certaiti 
•  eertain  eenae  and  a  certain  effect,  and  the  laws  of  an- 


ia  CocL  1, 1,  1 ;  Conelnakmes  de  Statatb  Molin*  Opera, 
^M:  Emiiaidiv,  Cf>a«iL  17S,  p.  200,  207;  3  Bnrge»  CoL  h  For. 
\  ^  %  fL  SO.  fK  m-4»;  2  Boalleaoyi,  obs.  4e,  p.  445-447. 
L#  ffnw,  da  la  CoomitttiiifitA  \W,  I,  o.  2,  ••  40. 
'TOuafiiMiilf   -'"  ^*  f  pr^,  ft  20d-a04. 

•  Hid.    8m  ate  Mftth»  ^  78,  n.  IS,  Ifi,  p.  207. 
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other  place  give  them  a  sense  and  an  effect  either  more  cxtenK^* 
or  more  restrained.*  He  also  informs  us  that  many  foreign  juri*'^ 
have  warned  us  against  two  errors,  which  constitute  the  qmcSc: 
sands  of  the  law  on  this  subject,  and  which  are  necessary  to  k:>4 
avoided.^  One  of  these  errors  is  the  confounding  of  those  thin^^ 
which  belong  to  the  solemnities  of  the  acts,  and  the  effects  whic^l 
result  from  the  nature  of  the  acts,  on  the  one  side,  with  tboe^ 
which  belong  to  the  charges  or  liens  which  spring  up  after  tl:i< 
acts,  purely  as  accidents,  on  the  other  side  ; '  the  other,  the  omis- 
sion in  a  proper  case  to  have  a  due  regard  or  deference  to  thel&ir 
of  the  situs  or  locality  of  the  thing.* 

236.  Maevius  has  given  us  a  warning  in  this  matter  i^ainst 
confounding  the  solemnities  of  acts  and  contracts,  as  well  as  the 
effects  caused  by  them,  with  the  charges  thereof,  and  extrinsk; 
accidents  which  follow  the  contracts,  but  are  not  in  the  contrMta 
themselves.     *  Cave,  autem,  in  hac  materia,  confundas  actaamet 
contractuum   solennia,  nee  non  effectus  ac  ipsis  causatos  cmB 
eorum  onere,  et  accidenti  extrinseco,  quod  contractus  sabseqai- 
tur,  sed  ex  non  ipsis  contractibus  est     Id,  dum  multi  ignorant^ 
aut  non  discernunt,  forenses  maxime  Isedunt,  et  gravantur.'*  So 
that,  according  to  Msevius,  the  law  of  the  place  of  the  contnelis 
to  govern,  fii-st,  as  to  the  solemnities  of  the  act  or  contract;  and 
secondly,  as  to  the  effects  caused  thereby ;  but  as  to  the  chaigc* 
(onus)  and  extrinsic  accidents,  that  it  is  not  to  govern,    *  Foreoae* 
servare  teneri  statuta  et  consuetudines  loci,  ubi  aliquid  aguntet 
contrahunt  ad  validitatem  actus  et  contractus.     Statntum  eniHK 
actus  sen  contractus  semper  attenditur,  cui  disponentes  vdcoo* 
trahentes  se  alligare  et  conformare  voluisse  censetur.'*    AiK^ 
spoaking  afterward  upon  the  charges  and  extrinsic  accidents  rf 
acts  and  contracts,  he  adds  :  *  In  his  enim,  quia  non  spectant  ti 
formam  modumque  contrahendi,  contractum  autem  extriiwectf 
subsequuntur,  non  sectamur  statuta  loci  contractus.'^      In  tlA 
system  he  is  not  generally  followed  ;  and  BouUenois  has  observed 
that  it  is  very  diflBcult  to  say  what  ought  to  be  deemed  to  belong 
to  the  solemnities  of  contracts,  what  are  the  effects  caused  bj 

1  Post,  8.  275.  2  2  BouUenois,  obs.  46,  p.  447,  449. 

»  Id.  p.  447-419.  *  Id.  p.  419,  450. 

*  MaBvins,  ad  Jus  Lubecense,  Quest.  Prelim.  4,  n.  18,  p.  22. 

•  Id.  4,11.  11,  18,  14,  p.  22. 

'  Id.  4,  n.  18,  p.  22;  2  BouUenois,  obs.  46,  p.  448-460. 
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:  ^m,  and  what  are  the  charges  and  extrinsic  accidents  resulting 
c^m  them.^ 

237.  Burgundus  has  offered  the  following  system.     In  relation 
f     express  contracts,  two  things  are  to  be  considered,  the  form 
:K.ci  the  matter  of  the  contract.     ('  Omnis  autem  obligandi  ratio 
.=m,lbeat,  necesse  est,  rem  et  verba,  hoc  est,  formam  et  materiam.'  2) 
r  i.mt  he  adds  that  it  is  not  indiscriminately  permitted  to  contract 
^    all  times  and  places ;  but  it  is  very  often  material  with  what 
persons  we  contract ;  and  all  these  things  will  be  unavailing,  un- 
less the  contract  is  conformable  to  the  laws.    '  Sed  nee  omni  loco 
et  tempoi-e  contrahere  licet ;  plurimum  quoque  refert,  cum  quibus 
stipulemur.     Et  sane  haec  omnia  supervacua  sint,  nisi  et  secun- 
dum leges  paciscamur.'^    These  things  being  premised,  Burgun- 
dus lays  down  the  following  rules  :   first,  in  everything  which 
regards  the  form  of  contracts,  and  the  perfecting  of  them,  the 
law  of  the  place  where  the  contract  is  entered  into  is  to  be  fol- 
lowed.   *  Et  quidem  in  scriptura  instrumenti,  in  solemnitatibus 
et  ceremoniis,  et  generaliter  in  omnibus,  quse  ad  formam,  ejusque 
perfectionem  pertinent,  spectanda  est  consuetudo  regionis,  ubi  fit 
negotiatio.'  *     These  he  deems  the  substantials  of  the  contract 
(substantialia  contractus) ;   and   among   them   he   includes   the 
necessity  of  giving  a  caution  or  security  upon  a  sale  against  any 
eviction,  according  to  the  customary  law.^    So  the  laws  which 
determine  the  place  and  time  when  and  where  contracts  ought 
to  be  made  belong  to  the  perfection  of  the  form.     *  Conditio  loci 
ettemporis  perfectionem  formae  quoque  respiciunt;  et  ideo  re- 
pone  contractus  pariter  diriguntur.'  ^    In  like  manner,  all  special 
stipulations  for  a  limited  responsibility,  as  of  particular  heirs  only, 
belong  to  the  form."^     And  he  concludes  by  observing  that  in  all 
questions  touching  the  obligation  of  the  contract,  or  its  interpre- 
tation, (as,  for  example,  whom  it  binds,  and  to  what  extent,  what 
18  included,  what  is  excluded  from  it,  also  in  respect  to  all  actions 
and  all  ambiguities  arising  out  of  the  contract,)  we  are  first  to 
follow  what  has  been  done  by  the  parties ;  or  if  it  does  not  appear 
whsLt  has  been  done,  the  consequence  will  be  that  we  are  to 

1  2  Boullenois,  obs.  46,  p.  447-449. 

*  Barg^ndus,  tract.  4,  n.  1,  p.  100. 

«  Id.  p.  100, 101:  Boullenois,  obs.  46,  p.  450,  451 ;  post,  8. 300  a. 
^  Biirgundas,  tract.  4,  n.  7,  n.  29,  p.  104,  105. 

•  Id.  n.  7,  p.  106.  •  Ibid.  »  Ibid. 
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follow  what  is  usual  in  the  country  where  the  act  took  place. 
For  the  law  is  the  common  instructor  of  the  whole  couDtiy, 
whose  voice  all  hear ;  and,  therefore,  every  one  who  contracts  in 
another  province  is  not  supposed  to  be  ignorant  of  its  customs; 
but  whatever  he  does  not  express  plainly  he  refers  to  the  inte^ 
pretation  of  the  law,  and  wills  and  intends  that  which  the  law 
itself  wills  and  intends.  And  all  these  things  may  well  be  said 
of  the  solemnities  of  contracts.  ^  Igitur  ut  paucis  absolvam,  quo- 
ties  de  vinculo  obligationis  vel  de  ejus  interpretatione  quseritnr, 
veliiti,  quos  et  in  quantum  oblige t,  quid  sententias  stipulatiooes 
itiesse,  quid  abesse  credi  oporteat :  item  in  omnibus  actionibus,  et 
ambiguitatibus,  quae  inde  oriuntur,  primum  quidem  id  sequemor, 
quod  inter  partes  actum  erit ;  aut  si  non  paret,  quid  actum  est, 
erit  consequens,  ut  id  sequamur,  quod  in  regione  in  qua  actum 
est,  frequentatur.  Imputandum  enim  ei  est,  qui  dicit,  vel  agit, 
quod  apertius  legem  non  dixerit,  in  cujus  potestate  erat  cuncta 
complecti,  et  voluntatera  suam  verbis  exprimere.  Nee  enim  sti- 
pulator ferendus  est,  si  ejus  inter  sit  aliter  actum  non  esse,  com 
scire  debuerit,  id  quod  a  contrahentibus  est  omissum,  supfdeii 
legibns,  qua;  baud  aliter  dirigunt  humanas  actiones,  quam  corpoia 
nostra  huia  altemat  Lex  enim  communis  est  prseceptrix  civitatis, 
cujus  voeem  cuncti  exaudiunt.  Et  ideo,  qui  in  aliena  proviocia 
paciscitur,  non  credendus  est  esse  consuetudinis  ignarus:  sedid, 
quod  palam  verbis  non  exprimit,  ad  interpretationem  legumse 
reforre,  atque  idem  velle,  et  intendere,  quod  lex  ipsa  velit  Et 
1ki>c  quidem  cuncta  de  solemnitate  dicta  sint'  ^  He  then  passes 
lo  the  consideration  of  the  matter  of  the  contract,  by  which  ha 
means  the  things  of  which  it  disposes ;  and  he  affirms,  in  respeci 
to  the  mutton  that  the  law  of  the  situation  of  the  property  ought 
tt)  govern.  '  Cieterum,  ut  sciamus,  an  contractus,  ex  parte  ma* 
teii;e  utilis  sit^  vel  inutilis,  ad  leges  quad,  de  quibus  tractator« 
iiuiMvs8;i>  sunt,  hoc  est,  ad  consuetudinem  situ^ji^fespiciemus.*' 
lie  applies  the  same  rule  to  quasi  contracts,  as  to  express 
eontraets:  'Idem  in  quasi  contractibus,  quod  in  contractibos 
obtinet/* 

»  Uui-pjn.his,  tract  4,  n.  S,  p.  105,  106.  «  Id.  tract  4,  n.  8,  9. 

•  M.  tnioi.  r>,  n  I,  Sec  also  2  Boallenois,  oba.  46,  p.  450-454,  where  be 
\m\%  ui\ou  SK  siimmarv  of  the  ilootrine  of  Burgundus.  Burgandos,  in  excmpU- 
t\  iivK  xxh.-^t  ho  inoAUs  by  Uie  mattor  of  the  contract,  where  the  law  of  the  situs 
i;«^\oin».  ovulontly  «vr.ftno5  himself  to  real  estate  or  immoyabk  property.  See 
KxoihantMK,  IVnsil  7^  n.  IS,  19,  p.  207;  post,  8.  299  c. 
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08.  Tlertias  has  kid  down  three  general  rules  upon  the  sub- 

iMof  ibe  Dpanitiun  of  foreign  hiw.^     The  first  i;^  that,  when  the 

Ii9  rapeeU  the  pcn$on,  the  law  of  the  country  to  which  the 

|irtj  m  ft  MibjtfCi  IB  to  bo  followed.     ^  Quando  lex  in  personam 

r,  fttpicioiidiini  e«tid  legen  civitatis,  quae  personam  habet 

^    Secondly,  when  the  law  respeeus  things,  the  law  of 

Ike  alQs  is  to  govern,  wherever  and  by  whomsoever  the  act  may 

k  o^Mmied.     ^St  lex  directo  rei  impoDitur,  ea  ha  um  Iiabet, 

iAiouiqoe  eliam  looorum  et  a  quoeunqtie  actus  celebretur/ < 

Diiidtjr^  wbea  ike  law  imposes  any  form  in  the  transaction  of  the 

(ac*t4i»)t  the  law  of  the  jkhice  where  it  is  transacted  is  to 

and  not  tlie  hiw  of  the  domicil  of  the  parties^  or  of  the 

|laee  wbere  ilie  property  is  e^ituate.     ^  Si  lex  actui  formam  dat« 

iBi|iiciti>dw  e*t  locut  actus,  non  domicilii,  non  rei  sitiQ.*  ^     This 

rale,  in  an  e^iiecial  manner,  be  applies  to  contracts,  even 

ibejr  regard  property  situated  in  a  toreign  country.    '  Valet 

i«  bona  in  alio  territorio  sunt  hita/  ^ 

189.  Uubenni  lays  down  the  foHowing  doctrine.     All  business 

doM  m  court  and  out  of  court  (or,  as  we  should  say,  in 

0r  judseial),  whether  testamentary  or  inter  vivos,  regularly 

io  any  place  according  to  the  law  of  that  place,  are 

c^erfwliere,  even  in  countrieii  where  a  different  law  pre- 

viilt,  aikd  where,  if  tmnaaoted  in  Uie  lUce  manner,  they  would 

htm  been  iovmlid.     On  the  other  hand,  business  and  acts  exe> 

Mid  in  any  place  contrary  to  the  law  of  that  place  where  they 

iiP  €«eeitled,  ae  Ibey  are  in  their  origin  invalid,  never  can  acquire 

f  r*    And  this  rule  applies  not  only  to  {jersons  who  are 

lo  tlie  plai3e  of  the  contract,  but  to  those  who  are  com- 

thtfe    There  ia  this  exception,  however,  to  be  under- 

tfcat  it  tlie  rulers  of  another  people  would  be  affected  with 

mcMtenim&ee  thereby,  they  are  not  bound  to  give 

VT^ftetloiael  boajne^s  and  transactions*     ^  Inde  (luit  ha^c  po- 

^ftelMmgoimet  uctM^  tam  in  judicio,  quam  extra  judicium* 

m  mre  inte^  vivos,  secundum  jtis  cerli  loci  rite 

valui.  miimMn   ubt  di  versa  juris  observatio  viget,  ao  ubt 

*m^m,^9;id.F  >T^- "td  mo 


ct^-  ^^^'  *•  *'  ^  '""' '  ***'  "^  ^"*'*  "■  ^  *"• 
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Bic  inita,  quemadmodum  facta  sunt,  non  valerent.     E  contra,  ne 
gotia  et  acta  certo  loco  contra  leges  ejus  loci  celebrata,  cum  sint 
ah  initio  invalida,  nusquam  valere  possunt;  idque  non  modoie- 
Hpcctu  hominum  qui  in  loco  contractus  habent  domicilium,fled 
et  illorum  qui  ad  tempus  ibidem  commorantur.     Sub  hac  tamen 
excci)ti()iie ;  si  rectores  alterius  populi  exinde  notabili  incommodo 
niliccrcntur,  ut  hi  talibus  actis  atque  negotiis  usum  effectumqoe 
dare  non  teneantur,  secundum  tertii  axiomatis  limitatioDem.'' 
lie  applies  the  same  doctrine  indisciiminately  to  testamentaij 
act«,  to  acts  inter  vivos,  and  to  contracts.     ^  Quod  de  testamentii 
hiibuinms,  locum  etiam  habet  in  actibus  inter  vivos.    PiolDde 
contractus  celebrati  secundum  jus   loci,  in   quo   contrahuotnr, 
ulu(iuo  tani  in  jure,  quam  extra  judicium,  etiam  ubi  hoc  nodo 
ooK^brati  non  valerent,  sustinentur :  idque  non  tantum  de  form!* 
sod  otiam  de  materia  contractus  affirmandum  est.*'    He  adds 
that  ihi»  place  where  a  contract  is  entered  into  is  not  to  be  so 
prooisi^ly  n\srarded  tliat  if  the  parties  had  another  country  in  vier 
in  making;  the  contract,  that  ought  not  rather  to  be  consideied. 
'  Voruni  uunen  non  ita  pnecise  respiciendus  est  locus,  in  quo  cob* 
(motus  est  initus^  ut^  si  partes  alium  locum  respexerint,  ille  doo 
|H^tius  sit  oonsidonuulus/ ^     But  here  the  same  restriction  is  to 
appl\\  that  no  injury  arise  thereby  to  the  citizens  of  the  foidgn 
oountry  in  ri^srani  to  thoir  own  rights.     *  Datur  et  alia  limitatioius 
s*;0}V  diot«»  appHoAtio  in  hoc  artieulo:  effecta  contractuum  certD 
K^^^^  initorunu  pro  June  looi  illius  alibi  quoque  observantor,  ri 
nulhuu  indo  oixibus  alionis  oreetur  pnejudicium,  in  jure  ribi 
t)\i;i\M;o  :  Ad  qn*\i  wtcsiAs  alterius  loci  non  tenetur,  neqne  potest 
oMor.doTv  j«s  divoTsi  territorii/*     And  he  deduces  the  following 
j;v'i^orA4  *\>n^lns3iM^,  ihj:  if  :he  law  of  a  foreign  country  is  in  coo- 
tliot  \^i«h  :ho  1a w  of  onr  own  cuMinrry,  in  which  a  contract  is  ab0 
<^ntv'w\i  i^.-iTw  iW.-.flii  :in^  wiih  anoiher  contract  which  is  entarf 
•ir.lo  oW>»hrr?\  r.-j  s^.sch  a  ^rase  our  own  law  ought  to  prevail  w 
v,^^  iJ-io  f*^wcr.  Ixw.     ^  AmViiaamas  banc  regulam  tali  extensioi* 
S.  '.IS  "-iV..  "iTi  fk'.\^  ir.-'iv:*;.-  ra:iirr>ei  cum  June  nostrse  civitatis^inqo*  ; 
%w.i.'s'A**r,':s  r:iA.:*:^  . -..jnf  f^u  ^v->ii5oens  cum  eo  contractu, qui alih  j 
^v'.i-lv.AKis   osk  r/.r^:-^*  C'^J^  ''*:i   ;u>  ija>uum,  quam  jus  alienW 
NV.xTV.'';'?^' ' 

^  rVi..X>.'nv  ,:*.•  ;v»i.f,  :^x    :>.  l.xa  J;..  f^  ^  *Ibkl.  8.  5-8. 

•  ■;>.'.•.  N  :/    ivr^r.  *.  ;»>:.   rw*  «  i!  Haberass  32^.  1,  tit  1,  a.  11. 
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239  a.  Bartolus,  on  the  subject  of  contracts  between  foreigners 
in  another  country,  has  expressed  himself  to  the  following  effect : 
That  we  are  to  distinguish  whether  the  question  is  (1)  as  to  the 
law  or  custom  which  regulates  the  solemnities  of  the  contract ;  or 
(2)  as  to  the  institution  of  the  remedy  ;  or  (3)  as  to  those  things 
which  belong  to  the  jurisdiction  in  executing  the  contract.  In  the 
first  case,  the  law  of  the  place  of  the  contract  is  to  govern ;  in  the 
second  case,  the  law  of  the  place  where  the  suit  is  instituted.  But 
in  the  third  case,  as  to  those  things  which  arise  from  the  nature 
of  the  contract  at  the  time  when  it  was  made,  or  those  which  arise 
afterwards  on  account  of  negligence  or  delay,  the  law  of  the  place 
of  the  contract  is  to  govern.  '  Et  primo,  qusero  quid  de  contracti- 
bus?  Pone  contractum  celebratum  per  aliquem  forensem  in  hac 
civitate;  litigium  ortum  est,  et  agitatur  lis  in  loco  originis  con tra- 
hentis ;  cujus  loci  statuta  debent  servari,  vel  spectari  ?  Distingue, 
ftut  loquimur  de  statute,  aut  de  consuetudine,  quae  respiciunt 
ipsios  contractus  solemnitatem,  aut  litis  ordinationem,  aut  de  his 
qn»  pertinent  ad  jurisdictionem  ex  ipso  contractu  evenientis  exe- 
cntionis.  Primo  casu,  inspicitur  locus  contractus.  Secundo  casu, 
aut  qnaeris  de  his,  quae  pertinet  ad  litis  ordinationem,  et  inspicitur 
locus  judicii.  Aut  de  his  quae  pertinent  ad  ipsius  litis  decisionem ; 
et  tunc,  aut  de  his,  quae  oriuntur  secundum  ipsius  contractus  natu- 
i*m  tempore  contractus,  aut  de  his,  quae  oriuntur  ex  post  facto 
propter  negligentiam,  vel  moram.  Primo  casu,  inspicitur  locus 
contractus.'  ^ 

240.  BouUenois  has  discussed  this  subject  in  a  most  elaborate 
DMinner ;  and  has  laid  dowb  a  number  of  rules,  which  are  en- 
Wed  to  great  consideration.*    Fint :  The  law  of  the  place  where 

•  oontract  is  entered  into  is  to  govern  as  to  everything  which 
tt>ncems  the  proof  and  authenticity  of  the  contract  and  the  faith 
^liich  is  due  to  it ;  that  is  to  say,  in  all  things  which  regard 
Jts  solemnities  or  formalities.^  Secondly  :  The  law  of  the  place 
of  the  contract  is  generally  to  govern  in  everything  which  forms 
tte  obligation  of  the  contract  (le  lien  du  contrat),  or  what  is 

'  Bartol.  Comment,  ad  Cod.  1,  1,  n.  13,  cited  also  2  BouUenois,  obs.  44,  p. 
55,456. 

•  2  BouUenois,  obs.  46,  p.  445-538.  Mr.  Henry  has  laid  down  the  first  eight 
lies  of  BouUenois  as  clear  law,  without  the  slightest  acknowledgment  of  the 
arce  whence  they  are  taken.  In  fact,  his  treatise  is  in  substance  taken  from 
»a]]enoi8,  whose  name,  however,  occurs  only  once  or  twice  in  it 

*  2  BouUenois,  obs.  46,  p.  458. 
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called  vinculum  obli^tionis.^  Thirdly:  The  law  of  the  place o( 
the  contract  is  to  govern  as  to  the  intrinsic  and  substantive  form 
of  the  contract.^  Fourthly :  When  the  law  has  attached  certain 
formalities  to  the  things  themselves  which  are  the  subject  of  the 
contract,  the  law  of  their  situation  is  to  govern.'  This  rule  is  ip- 
licable  to  contracts  respecting  real  estates.  Fifthly:  When  the 
law  of  the  place  of  the  contract  admits  of  dispositions  or  idi 
which  do  not  spring  properly  from  the  nature  of  the  coDtruti 
but  have  their  foundation  in  the  state  and  condition  of  the  penon, 
there  the  law  which  regulates  the  person,  and  upon  which  hii 
state  depends,  is  to  govern.^  Sixthly :  In  questions  whether  the 
rights  which  arise  from  the  nature  and  time  of  the  contract  ui 
lawful  or  not,  the  law  of  the  place  of  the  contract  is  to  goyeni.* 
Seventhly :  In  questions  concerning  movable  property,  of  which 
the  delivery  is  to  be  instantly  made,  the  law  of  the  place  of  the 
contract  is  to  govern.®  Eighthly  :  If  the  rights  which  arise  to  tin 
profit  of  one  of  the  contracting  parties  in  fact  arise  under  aooD« 
tract  valid  in  itself,  and  not  subject  to  rescission,  but  arise  &oa 
a  new  cause  purely  accidental,  and  ex  post  facto ;  in  this  case  tbi 
law  of  the  place  where  these  rights  arise  is  to  govern,  unless  the 
parties  have  otherwise  stipulated.^  Ninthly :  These  rules  ire  to 
govern  equally,  whether  the  contestation  be  in  a  foreign  tribunal 
or  in  a  domestic  tribunal  having  proper  jurisdiction  over  the  con- 
troversy.'  Tenthly :  In  questions  upon  the  true  interpretation  of 
any  clauses  in  a  contract  or  in  a  testament,  the  accomponjing 
circumstances  ought  ordinarily  to  decide  them.^ 

241.  Rvle%  of  the  Common  Law.  —  Without  entering  further 
into  the  examination  of  the  opinions  and  doctrines  of  foreigi 
jurists  ^^  (  a  task  which  would  be  almost  endless},  we  shall  nov 
proceed  to  the  consideration  of  those  doctrines  touching  contradi 
made  in  foi-eign  countries,  which  appear  to  be  recognized  aiMJ 
settled  in  the  jurisprudence  of  the  common  law.  The  law  which 
is  to  govern  in  relation  to  the  capacity  of  the  parties  to  enttf 

1  Ibid.  «  Id.  p.  407.  «  Ibid. 

*  Ibid. ;  post,  s.  437.  *  Id.  p.  472.  •  Id.  p.  475. 
'  Id.  p.  477.                              »  Id.  p.  489. 

•  2  Boulleuois,  obs.  46,  p.  489.  See  also  Foelix,  Conflit  des  Lois,  Bar* 
fitrang.  et  Fran9.  torn.  7,  1840,  s.  39,  p.  344-346. 

^^  The  learned  reader  who  wishes  for  further  instructions  as  to  the  opiiiioiB 
of  foreign  jurists  on  all  these  points  will  find  many  of  them  collected  ia  2  Bolt 
lenois,  obs.  46,  from  p.  458-538. 
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bto  a  contract  has  been  already  fully  considered,*  It  has  been 
ibown  that  although  foreign  jurists  generally  hold  that  the  law 
d(  the  domieil  ought  to  govern  in  regard  to  the  capacity  of  per- 
BOfis  to  contract,'^  yet  that  the  common  law  holds  a  different 
doctrine,  namely,  that  the  lex  loci  contractus  is  to  govern,* 

242.  (1,)  Lex  Loci  Contractus.  —  Validity,  —  Generally  speaking, 
the  validity  of  a  contract  is  to  be  decided  by  tlie  law  of  the  place 
where  it  is  made,  unless  it  is  to  be  performed  in  another  country  ; 
for,  M  we  shall  presently  see,  in  the  latter  case,  the  law  of  the 
place  of  performance  is  to  govern.*  If  v^ilid  there,  it  is  by  the 
geiferallawof  nations,  jure  gentium^  held  valid  everywhere,  by  the 
tacit  or  implied  consent  of  the  parties***  («)    The  rule  is  founded, 

^*Ante,  8.  51-79, 

^Hlbid.  lu  adfliiion  to  the  foreign  authorities  already  cited,  we  may  add 
HKof  Cochiit  aud  D'Aguessenu.  The  former  suya  that  the  subjects  of  the 
^^g  of  Fnzioe  are  always  subjects,  and  they  cannot  break  the  bonds  which 
Ittacb  tbem  to  hia  authority;  and  parties  contracting  in  a  foreign  country  can- 
M  pottesa  any  capacity  to  contract  but  according  to  tlie  law  of  Uieir  own 
It  is  a  personal  law  which  follows  them  everywhere.  Cochin, 
QSwri,  torn.  1,  p.  153,  154;  Id,  545,  4to  ed,;  Id.  torn.  4,  p.  555,  4to  ed. 
*Wben/8ay9  D' Ag:uesseau,  ■  the  question  is  as  to  an  act  purely  personal,  we 
••wider  only  the  law  of  the  domieil.  That  alone  commands  all  persons  who 
t  to  it.  Other  laws  cannot  make  those  capable  or  incapable  who  do 
:thm  their  reach.  And  this  is  what  Bartolua  intended  to  remark 
-t^tiitum  uon  jx>ie8t  habilitare  personam  sibi  non  aubjectam.' 
u,  lEuvres*  torn.  4^  p.  039,  4th  ed. 
ante,  8.  51-54,  ICHVIOO*  See  also  Male  v.  Roberts,  3  Esp.  163; 
0  r.  Ketcham,  8  Johns.  (N.  V.)  189;  Liverm.  Dissert,  p.  34,  s.  21, 
^;  Id.  ».  22-24,  p.  38;  Id.  s.  26,  27,  p.  40;  Id.  s.  31,  p.  42;  Id.  a.  33, 
«*  35;  Andrews  ».  His  Creditors,  11  La.  464,  476. 
t»  a,  286. 

1  p.  Dwight,  2  Mass.  88,  89.     See  Casaregia,  Disc.  179,  s.  1,  2; 

r.  Cottsequa,  1  Pet.  C.  C.  317;  2  Kent  Com.  457,  458;  De  Sobry  u, 

autre,  2  Harr.  &  J.  (Md.)  193,  221,  228;  Smith  i\  Mead,  3  Conn.  2bii\ 

ry  V,  Hopkins,  3  Id.  472;  Houghton  t*.  Page,  2  N,  H.  42;  Dyer  v.  Hunt, 

101;  Er«kine*s  Inst.  B.  3,  tit.  2,  a.  39-41,  p.  514-516;  Trimbey  i^.  Vig- 

Bing.  N.  C-  151, 15.^;  4  Moore  &  Scott,  695;  Andrews  i\  Pond,  13  Pet. 

s  V.  His  Creditors,  11  La.  465;  Fergusson  r.  Fylfe,  8  CI.  &  Fin. 

t.  316  a ;  Bayley  on  Bills,  c.  (A.)  5th  ed.  by  F.  Bayley,  p.  78;  Id. 

(«)  See  Whit©  r>.  Hart,  13  Wall.  646;    ».  Mcl^ean,  24  Iowa,  82fi;  Bond  r. 
9,  Zacfaarie,  3  How.  48.*};  Mus-     Cummings,  70  Me.  125;  and  see  post, 


Lake,  4    How.  262;    Hoyt   v. 

oo,  19  K.  Y.  207,  1  Seld."352; 

ki  r.  Banks,  34  Ga.  407 ;  Knowl^ 

»».  £rie  Ry.  Co.,  U»  Ohio  St  200; 

r.    PacJtard,   41    Vt.    561; 

.  Godfrey,  28  N.  H.  381 ;  Smith 


8.  263,  279.  If  no  place  of  payment 
is  named,  the  law  of  the  place  where 
the  contract  is  made  is  to  govern. 
Cubbedge  r.  Napier,  02  Ala.  518;  Mer- 
chants* Bank  v.  Griswold,  72  N.  Y.  472; 
Benners  v.  Clemens,  58  Penn.  SL  24. 
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not  merely  in  the  convenience,  but  in  the  necessities  of  nations; 
for  otherwise  it  would  be  impracticable  for  them  to  carry  on  an 
extensive  intercourse  and  commerce  with  each  other.  The  whole 
system  of  agencies,  of  purchases  and  sales,  of  mutual  credits, 
and  of  ti*ansfers  of  negotiable  instruments,  rests  on  this  foundar 
tion  ;  and  the  nation  which  should  refuse  to  acknowledge  the  com- 
mon principles  would  soon  find  its  whole  commercial  intercoone 
reduced  to  a  state  like  that  in  which  it  now  exists  among  savage 
tribes,  among  the  barbarous  nations  of  Sumatra,  and  among 
other  portions  of  Asia  washed  by  the  Pacific.  ^  Jus  autem  g^- 
tium,'  says  the  Institute  of  Justinian,  ^  omni  humane  generi  com- 
mune est ;  nam,  usu  exigente,  et  humanis  necessitatibus,  gentes 
humansB  jura  quaedam  sibi  constituerunt.  Et  ex  hoc  jure  gen- 
tium, omnes  pene  contractus  introducti  sunt,  ut  emptio  et  yen- 
ditio,  locatio  et  conductio,  societas,  depositum,  mutuum,  et  alii 
innumerabiles.'  ^  No  more  forcible  application  can  be  propounded 
of  this  imperial  doctrine,  than  to  the  subject  of  international 
private  contracts.^  In  this,  as  a  general  principle,  there  seems 
a  universal  consent  of  all  courts  and  jurists,  foreign  and  do- 
mestic.8 

242  a.  Illustrations  of  this  general  doctrine  may  be  derived 
from  cases  which  have  actually  occurred  in  judgment.     Thus,  for 

Amer.  ed.  Phillips  and  Sewell,  1836,  p.  78-86;  1  Burge,  Col.  &  For.  Law,pt. 
1,  c.  1,  p.  29,  30;  Whiston  v.  Stodder,  8  Mart.  (La.)  95;  Bank  of  the  United 
States  V.  Donnally,  8  Pet  361,  872;  Wilcox  v.  Hunt,  13  Pet.  378,  379;  French  v. 
Hall,  9  N.  H.  137. 

1  1  Inst.  lib.  1,  tit.  2,  s.  2. 

2  2  Kent  Com.  454,  455,  and  note;  10  Toullier,  art.  80,  note;  Pardeasos, 
Droit  Com.  vol.  5,  art.  1482;  Chai-tres  r.  Cairnes,  16  Mart.  1. 

*  The  cases  which  support  this  doctrine  are  so  numerous  that  it  would  be  t 
tedious  task  to  enumerate  them.  They  may  generally  be  found  collected  in  the 
Digests  of  the  English  and  American  Reports,  under  the  head  of  Foreign  Law  or 
Lex  Loci.  The  principal  part  of  them  are  collected  in  4  Cowen,  510,  note,  and 
in  2  Kent  Com.  457  et  seq.,  in  the  notes.  See  also  Fonblanque  £q.  B.  5,  &.  6, 
note  (0,  p.  443;  Brackett  v.  Norton,  4  Conn.  517;  Medbury  v,  Hopkins,  3Id- 
472;  Smith  v.  Mead,  3  Id.  253;  De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  (Md.) 
193,  221,  228 ;  Trasher  v,  Everhart,  3  Gill  &  J.  (Md.)  234.  The  foreign  juristo 
are  equally  full,  as  any  one  will  find  upon  examining  the  most  celebrated  of 
every  nation.  They  all  follow  the  doctrine  of  Dumoulin.  *  In  oonoerneDtibns 
contractibus,  et  emergentibus  tempore  contractus,  inspici  debet  locus  in  quo 
contrahitur.*  Moliu.  Comment,  ad  Consuet.  Paris,  tit  1,  s.  12,  gloss,  n.  37, 
tom.  1,  224;  post,  s.  260,  300  d.  See  Bouhier,  c.  21,  s.  190;  2  BooQeBoiii 
obs.  46,  p.  458.  Lord  Brougham,  in  Warrender  v,  Warrender,  9  Bligh,  llOi 
made  some  striking  remarks  on  this  subject,  which  haye  been  already  cited, 
ante,  s.  226  5,  note. 
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example,  where  a  bill  of  exchange  was  made  and  indorsed  in  blank 

in  Prance,  and  the  holder  afterwards  sued  the  maker  in  England, 

a  question  arose  whether,  upon  such  an  indorsement  in  blank 

without  following  the  formalities  prescribed  by  the  Civil  Code  of 

France,  the  indorsement  passed   the  right  of  propeiiiy  to  the 

holder ;  and  it  being  found  that  it  did  not  by  the  law  of  France, 

the  court  held  that  no  recovery  could  be  had  by  the  holder  upon 

the  note  in  an  English  court.     The  court  on  that  occasion  said 

tliat  the  question  as  to  the  transfer  was  a  question  of  the  true 

interpretation  of  the  contract,  and  was  therefore  to  be  governed 

by  the  law  of  France,  where  the  contract  and  indorsement  was 

made.^  (d) 

243.  (2.)  The  same  rule  applies,  vice  versa^  to  the  invalidity  of 
contracts ;  if  void  or  illegal  by  the  law  of  the  place  of  the  con- 
tract, they  are  generally  held  void  and  illegal  everywhere.^  (6) 
This  would  seem  to  be  a  principle  derived  from  the  very  ele- 
ments of  natural  justice.  The  Code  has  expounded  it  in  strong 
terms.  'Nullum  enim  pactum,  nullam  conventionem,  nullum 
contractum,  inter  eos  videri  volumus  subsecutum,  qui  contra- 
hunt  lege  contrahere  prohibente.'  ^  If  void  in  its  origin,  it  seems 
difficult  to  find  any  principle  upon  which  any  subsequent  validity 
can  be  given  to  it  in  any  other  country. 

244.  (3.)  But  there  is  an  exception  to  the  rule,  as  to  the  uni- 
versal validity  of  contracts  ;  which  is,  that  no  nation  is  bound  to 
'Agnize  or  enforce  any  contracts  which  are  injurious  to  its  own 
^terests,  or  to  those  of  its  own  subjects.*  (c)     Huberus  has  ex- 

*  Trimbey  v.  Vignier,  1  Bing.  N.C.  151,  159;  post,  s.  267,  270. 

'  Huberus,  lib.  1,  tit.  3,  De  Confl.  Leg.  s.  3, 5 ;  Van  Reimsdyk  v.  Kane,  1  (xalli- 
^^5',  Pearsall  v.  Dwight,  2  Mass.  88,  89;  Touro  v.  Cassin,  1  Nott  &  McC. 
(8.  Car.)  178;  De  Sobry  v,  De  Laistre,  2  Hair.  &  J.  (Md.)  193,  221,  225; 
HoBgJiton  V.  Paige,  2  N.  H.  42;  Dyer  v.  Hunt,  5  N.  H.  401;  Van  Schaick  r. 
Edwards,  2  Johns.  Cas.  (N.  Y.)  355;  Robinson  v.  Bland,  2  Burr.  1077;  Bur- 
f^v.  Jemine,  2  Str.  732;  Alves  v,  Hodgson,  7  T.  R.  241;  2  Kent  Com.  457, 
M;  La  Jeune  Eugenie,  2  Mason,  459;  Andrews  r.  Pond,  13  Pet.  65,  78. 

•  Code,  1,  14,  5. 

*  Greenwood  v.  Curtis,  6  Mass.  876,  379;  Blanchard  v.  Russell,  13  Mass.  1, 
6;  Whiston  v.  Stodder,  8  Mart.  (La.)  95;  De  Sobry  v.  De  Laistre,  2  Harr.  & 
/.  (Md.)  198,  228;  Trasher  v.  Eyerhart,  3  Gill  &  J.  (Md.)  234;  3  Burge,  Col. 

(a)  See  note  to  8.  314.  v.   Cochrane,   65   Me.  594;    Lindsay 

(b)  McDaniel  v.  Chicago  &  North    v.   Hill,  66    Me.  212;    Stevenson  v. 
Western  R.  Co.,  24  Iowa,  417;  Moore    Payne,  109  Mass.  378. 

9.  CkpioQ,  22  Ark.  126;  Kennedy         (c)  See  Smith  v.  Godfrey,  8  Foster, 
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pressed  it  in  the  following  terms :  ^  Quatenus  nihil  potestati  ant 
juri  alterius  imperantis  ejusque  civium  prsBJudicetur  ;'^  and  Mr. 
Justice  Martin  still  more  clearly  expresses  it  in  saying  that  the 
exception  applies  to  cases  in  which  the  contract  is  immoral  or 
unjust,  or  in  which  the  enforcing  it  in  a  state  would  be  injarioos 
to  the  rights,  the  interest,  or  the  convenience  of  such  state  or  its 
citizens.^    This  exception  results  from  the  consideration  that  the 
authority  of  the  acts  and  contract  done  in  other  states,  as  well 
as  the  laws  by  which  they  are  regulated,  are  not,  proprio  vigore, 
of  any  efficacy  beyond  the  territories  of  that  state ;  and  what- 
ever  effect  is  attributed  to  them  elsewhere  is  from  comity,  and 
not  of  strict  right.®     And  every  independent  community  will 
and  ought  to  judge  for  itself  how  far  that  comity  ought  to  ex- 
tend.^   The  reasonable  limitation  is,  that  it  shaU  not  suffer  pre- 
judice by  its  comity.^  (a)     This  doctrine  has  been  on  many 

&  For.  Law,  pt.  2,  c.  20,  p.  779;  post,  s.  348-351;  Andrews  v.  Pond,  18  Fet 
65,  78. 

1  Huberus,  lib.  1,  tit.  3,  De  CoDflict.  Leg.  s.  2. 

«  Whiston  V.  Stodder,  8  Mart.  (La.)  95,  97. 

«  Ante,  8.  7,  8,  18,  20,  22,  23,  36.  *  Ibid. 

*  Ante,  s.  25, 27,  29 ;  Huberus,  lib.  1,  tit.  3,  De  Conflict.  Leg.  8.  2, 8^  5 ;  Trir 
sher  v.  Everhart,  3  Gill  &  J.  (Md.)  234 ;  Greenwood  v.  Curtis,  6  Mass.  878;  2 
Kent  Com.  457 ;  Pearsall  v.  Dwight,  2  Mass.  88,  89 ;  Eunomus,  Dial.  8,  s.  ^. 


(N.  H.)  382;  Blacks.  Zacharie,  3  How. 
483;  Merchants'  Bank  r.  Spalding,  9 
N.  Y.  53;  Milnor  r.  New  York  R.  Co., 
53  N.  Y.  363;  Watkins  r.  Wallace,  19 
Mich.  57 ;  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, 10  Wall.  566  (where  an  Eng- 
lish joint-stock  company  was  treated 
and  taxed  as  a  corporation) ;  Eubanks 
w.  Banks,  34  Ga.  407;  Fuller  r.  Steig- 
litz,  27  Ohio  St.  355;  Lewis  v.  Wood- 
folk,  2  Baxter  (Tenn.)  25;  Union 
Locomotive  Co.  r.  Erie  Ry.  Co.,  37 
N.  J.  23 ;  Donovan  r.  Ktcher,  53  Ala. 
411;  Wright  r.  Remington,  41  N.  J. 
48  (that  the  exception  will  not  apply 
to  a  foreign  statute  empowering  a  mar- 
ried woman  to  become  surety  for  her 
husband  in  a  note) ;  Receiver  r.  First 
National  Bank,  34  X.J.  Eq.  450; 
Paine  r.  France,  26  Md.  46 ;  Simpson 
V,  Fogo,  1  Hem.  &  M.  195, 

(a)  Fortign  Laws  opposed  to  Domestic 


Policy.  —What  will  fall  within  the  rak 
that  a  foreign  law  opposed  to  domestic 
policy  will  not  be  allowed  to  prevail  in 
the  domestic  courts  has  never  been 
strictly  defined.  Indeed  the  rule  it- 
self, as  the  language  of  the  text  shows, 
is  stated  in  a  variety  of  ways,  often 
vague  and  indefinite.  In  the  present 
note  some  observations  will  be  made 
chiefly  upon  the  application  of  the  rule 
to  corporations,  concerning  which  the 
text  is  nearly  silent. 

It  is  clear  that  Uie  mere  fact  of  the 
non-existence  of  such  a  law  of  the 
forum  as  that  of  the  foreign  state  is 
not  to  be  treated  as  indicating  that  the 
foreign  law  is  opposed  to  domestic  po- 
licy, otherwise  in  no  case  would  the 
domestic  courts  hear  evidence  of  the 
law  of  another  country.  Thus  in  re- 
gard to  the  privileges  of  a  foreign  cor- 
poration, the   mere   fact  that   there 
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occasions  recognized  by  the  Supreme  Court  of  Louisiana.     On  a 
recent  occa^ioii  it  was  aaid  by  the  court ;  ^  By  the  comity  of  na* 


exists  no  law  of  the  forum  ftiithorizmg 
thetxxiy  to  hold  laud  within  the  state 
will  tiot  be  sufficient  to  prevent  such 
body"  ircim  ftcquiring  land  there  (if  au- 
lijorized  by  its  charter  to  hold  realty), 
itid   ogling  for  the  protection  of  the 
domestic   courts   over   its  interests  if 
licede<i.     Christian    Union   v,   Yount, 
101  U.S.  352.     To  prevent  a  foreign 
corpoi-atioD  from  acquiring  and  hald- 
ing  regally,  or  in  general  from  doing 
bmitie^&St  within  the  state  of  the  fo- 
ruiiu  Uiere  nmi^t  l:»e  some   affirmative 
ftatvitory  prohibition,  or  some  oppos- 
ing *  public  policy  deduced  from  sta- 
tates  iLud  adjudications  of  the  highest 
cottrt*  of  the  state  in  which  the  suit  Is 
IxwiKltt    Ib„  Harlan,  J. ;  Cowell  v. 
SpringB  Co,,  100  U,  S.  55;  WilJiams  v. 
Creswell,  51  Miss.  817;  Mutual  Bene- 
fit bi.  Co.   V.  Davis,  12  N.  Y.  569. 
^  the  other  hand,  the  claim  of  a 
'opeip  corfiointion  of  the  right  under 
*»t«  charter  to  hold  in  perpetuity  real 
ttUte  without  limit  for  the  purpose  of 
•filing  and    trading,    if    inconsisteot 
*itii  the  pctwers  of  domestic  corpora- 
tions, '  atid  clearly  against  the  general 
*oor«e  of  legislation  from  the  organi- 
fcUinn  of  the  state  *  of  the  forum,  will 
'  lied.     Christian  Union  u, 

I  ,  Carroll  i^.  East  St-  LouIj^, 
lii.  5Go.  A  fortiori,  where  the  claim 
'Question  is  opposed  both  to  tlie  law 
tiift  »tate  ill  which  the  corporation 
eiULliHhed  and  to  that  of  the  fo- 
t  the  claim  will  be  refused,     Stark- 
r  V.  American   Bible   Soc,  72 
I1L50, 

•ears  to  be  safe  inference  from 

Lves  Umt  a  foreign  corporation 

waitfjing    rights   consistent   with   the 

igti  kw,  and  not  inconsistent  with 

ifiirii  of  the  domestic  law  concern- 

lik?  cory»orations  will  be  entitled 

thv  protection  of  the  dc)mt*»tic  courts, 

i^h  having  no  statutory  recognition 

l^beitate.     And  this  principle  will 


apply  as  well  to  the  question  of  im mu- 
ni tie«  as  to  that  of  active  rights.  Thus 
the  immunity  of  the  members  of  a 
foreign  corporation  from  pergonal  lia* 
bility  will  be  respected,  within  the 
limits  above  indicated.  Merrick  v. 
Van  Santvoord^  34  N.  Y.  208,  See 
Second  National  Bank  v.  Hall,  35  Ohio 
St.   158;  Bateman  u.  Service,  6  App. 

Caa.  (P.  c.)  asa 

The  author  considers  with  much  ful- 
ness the  application  to  private  persons 
of  Che  rule  under  consideration,  and 
later  cases  have  furnished  little  to  add. 
In  England  there  haa  been  some  at- 
tempt apparently  to  deduce  a  general 
proposition  upon  the  subject.  In  The 
Halley,  L.  R.  2  P.  C.  193,  Selwyn, 
L,  J.,  said;  *The  English  court  ad- 
mits the  proof  of  the  foreign  law  as 
part  of  the  circumstances  attending 
the  execution  of  the  contract,  or  as 
one  of  the  facts  upon  which  the  exist- 
ence of  the  tort  or  the  right  to  damages 
may  depend,  and  it  then  applies  and 
enforces  its  own  law  so  far  as  It  is  ap- 
plicable to  the  case  thus  established.' 
But  no  redress  in  damages  will  be 
given  ^  in  respect  of  an  act  which  ac^ 
cording  to  its  [the  English  court's] 
o¥m  principles  imposes  no  liability  on 
the  person  from  whom  the  damages 
are  claimed/  It  seems  doubtful  how- 
ever if  the  American  courts  have  gene- 
rally been  inclined  to  narrow  the 
application  of  foreign  law  to  this  ex- 
tent. The  doctrine  thus  laid  down 
would  (to  refer  to  but  one  class  of 
cases)  cut  off^  as  it  seems,  all  right  of 
action  by  the  next  of  kin  of  a  person 
killed  by  another's  negligence  except 
in  thane  states  in  which  statutes  exist 
creating  liability  in  such  cases.  Some 
of  our  courts  have  indeed  refused  re- 
dress in  such  cases  on  grounds  {^>erhaps 
according  with  the  doctrine  of  Lord 
Justice  Selwyn,  Ilichardson  v.  New 
York   Central  K   Co.,  98  Mass.  85; 


/ 


330  CONFLICT  OF  LAWS.  [s.  244-246. 

tions  a  practice  has  been  adopted  by  which  courts  of  justice  ex- 
amine into  and  enforce  contracts  made  in  other  states,  and  carry 
them  into  effect  according  to  the  laws  of  the  place  where  the 
transaction  took  its  rise.  This  practice  has  become  so  general 
in  modern  times,  that  it  may  be  almost  stated  to  be  now  a  role 
of  international  law,  and  it  is  subject  only  to  the  exception,  that 
the  contract  to  which  aid  is  required  should  not,  either  in  itself 
or  in  the  means  used  to  give  it  effect,  work  an  injuiy  to  the  in- 
habitants of  the  country  where  it  is  attempted  to  be  enforced.'  ^ 
Mr.  Justice  Best,  afterwards  Lord  Wynford,  on  another  occasion 
with  great  force  said  that,  in  cases  turning  upon  the  comity  of 
nations,  comitas  inter  communitates,  it  is  a  maxim  that  the 
comity  cannot  prevail  in  cases  where  it  violates  the  law  of  our 
own  country,  or  the  law  of  nature,  or  the  law  of  God.  Con- 
tracts therefore  which  are  in  evasion  or  fraud  of  the  laws  of  a 
country,  or  of  the  rights  or  duties  of  its  subjects,  contracts 
against  good  morals,  or  against  religion,  or  against  public  rights, 
and  contracts  opposed  to  the  national  policy  or  national  institu- 
tions, are  deemed  nullities  in  every  country  affected  by  such  con- 
siderations, although  they  may  be  valid  by  the  laws  of  the  place 
where  they  are  made.'  (a) 

245.  Indeed  a  broader  principle  might  be  adopted,  and  it  is 
to  be  regretted  that  it  has  not  been  universally  adopted  by  all 
nations  in  respect  to  foreign  contracts,  as  it  has  been  in  respect 
to  domestic  contracts,  that  no  man  ought  to  be  heard  in  a  court 
of  justice  to  enforce  a  contract  founded  in  or  arising  out  of  moral 
or  political  turpitude,  or  in  fraud  of  the  just  rights  of  any  foreign 
nation  whatsoever.^    The  Roman  law  contains  an  affirmation  of 

1  Mr.  Justice  Porter,  in  Ohio  Ins.  Co.  v.  Edmondson,  5  La.  295,  299,  300. 

«  Forbes  p.  Cochrane,  2  B.  &  C.  448,  471. 

»  Armstrong  v,  Toler,  11  Wheat.  258,  260 ;  Chitty  on  Bills  (8th  ed.  1838), 
p.  143,  note ;  Boucher  v,  Lawson,  Cas.  temp.  Hard.  84,  89,  194 ;  Planch^  v. 
Fletcher,  Doug.  251 ;  post,  s.  255,  257. 

Woodard  v.   Michigan    Southern  R.  (a)  See  Smith  r.  Godfrey,  8  Foster 

Co.,  10  Ohio  St.  121.     But  the  weight  (X.  H.)  382;  Meservey  r.  Gray,  55 

of  autliority  is  in  favor  of  the  right  of  Me.   540;    Milnor  v.   New  York    R. 

action  in  all  states,  if  such  right  existed  Co.,  53  N.  Y.   363,  that  the  law  of 

where  the  tort  was  committed.     Den-  Connecticut  as  to  a  Connecticut  cor- 

nick  V.  Railroad  Co.,  103  U.  S.   11;  poration  doing  business  in  New  Yoik 

Leonard  r.   Columbia  Xav.   Co.,   84  will  not  prevail  over  the  law  ol  New 

N.  Y.  48.    See  post,  s.  625,  note,  for  York  in  the  latter  state. 
further  consideration  of  these  and  other 
like  cases. 
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lUi  wliolaioaie  doctrine.  ^  Pacta,  qua)  contra  leges  conatitution- 
flq«i  vel  oootrm  botios  mores  fiuut^  nuUam  vim  habere,  indubi- 
dti  jitrit  mO  Pacta^  quso  turpem  eausam  coDtineot,  non  sunt 
Amrwrnodm,*  *  Unfortunatelyi  from  a  very  questionable  subser- 
fimif  to  mare  commercial  gains,  it  ha:^  become  an  establi^ihed 
tmrnwiary  of  the  jiuii»prudence  of  the  common  law«  that  no 
iiliQii  wiU  r^&rd  or  enforce  the  revenue  laws  of  anj  other 
wBimaj^  mad  thai  the  contracts  of  its  own  Buhjects,  made  to 
•iidt  or  de&iiod  the  laws  or  judt  rights  of  foreign  nations,  may 
k  enforeed  m  iu  owtt  tribunals.'  Sound  morals  would  seem 
10  point  lo  a  ver}*  difft^rcnl  conclusion.  Pothier  has,  as  we 
{ireneiitly  aee«  reprobated  the  doctrine  in  strong  terms,  as 
ml  with  good  faith  and  the  just  duties  of  nations  to 

lAoliber.^ 

M6*  A  few  cases  may  serve  to  illustrate  the  exceptions  under 

lib  of  the  fciregoing  heads.^  First,  contracts  which  are  in  eva- 
or  fraod  of  the  laws  of  a  particular  country.^  Thus  if  a 
ia  toade  in  Fmnce  to  smuggle  goods  into  America  in 
liolilkni  ofoor  hiws,  the  contract  will  be  treated  by  our  courts 
m  aticrly  void,  as  an  intended  fraud  upon  our  lawsJ  And  in 
WKk  a  case  brought  into  controversy  in  our  courts,  it  will  be 
vhoDy  iaunalorial  wbetber  the  parties  are  citizens  or  are  foreign- 
tnu  So,  if  a  collastve  capture  and  condemnation  ai'e  procured 
oourta  in  fraud  of  our  laws  by  foreigners,  who  are  even 
at  the  time^  their  contract  for  the  distribution  of  the 
fritt  pirooiede  will  be  held  utterly  void  by  our  courts,  although 
Ik  leta  are  a  mere  atoitagem  of  war.  And  it  will  make  no  dif- 
hpBne  tliai  ibe  laws  have  since  been  repealed,  or  that  the  war 
hMnee  ciraird  i  for  the  contract  being  clearly  in  fraud  of  the 
livi  asifliiig  ai  the  lime,  the  execution  of  it  ought  not  to  bo 

*  Od.  2,  a,  a 

*  thg.  2,  14,  37,  s.  I.    Set  •!«)  1  CHiUj  cm  Cam.  &  Maauf.  c  I,  pw  83, 


* ««  BtmOm  9.  Uvioa,  Css<  Imp.  Ilar4.  85,  89*  11^4;  post,  »*  25d,  257. 
•Nia,a.257, 

*  Maajr  of  tbt  com  epoa  Ihb  iubjed  win  bo  foaod  tefemd  le  ia  Oie  argn^ 
Mill  AnaiaRNii  ».  Ta|i«r.  It  Wh«at  20S,  dGG. 

•  Si»  1  Bdl  Con.  •.  2W-2IT,>282-S40,lth  ed.;  R  p.  SgWU*  Whed.; 
Ki»v  «a  Ci|.  Bu  1,  e.  tw  a.  1, 

^  9m  Botoan  r  Joliii»ft.  Cowpw,  Hl^  AnsslroDg  r.  Toto,  11  Wheal, 
tt;  CMbiOK^ ».  Main,  2  Watb.  C  C.  OS. 
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enforced  by  the  courts  of  the  country  whose  laws  it  was  designed 
to  evade.^ 

247.  Contracts  connected  with  the  Illegal  Transaction.  —  The 
same  principle  applies,  not  only  to  contracts  growing  immediately 
out  of  and  connected  with  an  illegal  transaction,  but  also  to  new 
contracts,  if  they  are  in  part  connected  with  the  illegal  trans- 
action and  grow  immediately  out  of  it.^  Thus,  for  example,  a 
man  who,  under  a  contract  made  in  a  foreign  country,  imports 
goods  for  another  by  means  of  a  violation  of  the  laws  of  his  own 
country,  is  disqualified  from  founding  any  action  in  the  courts  of 
that  country,  upon  such  illegal  transaction,  for  the  value  or  for  the 
freight  of  the  goods,  or  for  other  advances  made  on  them.  He  in 
thus  justly  punished  for  the  immorality  of  the  act,  and  a  powe^ 
ful  discouragement  from  the  perpetration  of  the  act  thus  pro- 
vided.^ And  if  the  importation  is  the  result  of  a  scheme  to 
consign  the  goods  to  a  friend  of  the  owner,  with  the  security  of 
the  former  that  he  may  protect  or  defend  them  for  the  owner  in 
case  they  should  be  brought  into  jeopardy,  a  pi'omise  afterwards 
made  by  the  owner  to  such  friend,  to  indemnify  him  for  his  ad- 
vances and  charges  on  account  of  any  proceedings  against  the 
property,  although  it  purports  to  be  a  new  contract,  will  be  held 
utterly  void  as  constituting  a  part  of  the  res  gesta,  or  original 
transaction.  It  will  clearly  be  a  promise  growing  immediately 
out  of  and  connected  with  the  illegal  transaction.* 

248.  Independent  Transactions  —  But  the  principle  stops  here, 
and  is  not  extended  to  new  and  independent  transactions  after  the 
illegal  act.  If  the  new  contract  is  wholly  unconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consideration,  and  is  not 
a  part  of  the  original  scheme,  it  is  not  tainted  by  the  illegal  act, 
although  it  may  be  known  to  the  party  with  whom  the  contract 
is  made.^  Thus  if,  after  the  illegal  act  is  accomplished,  a  new 
contract  (not  being  unlawful  in  itself)  is  made  by  the  importer 
for  a  sale  of  the  goods  to  a  retail  merchant,  and  the  merchant 

1  Hannay  v.  Eve,  3  Cranch,  242.  See  Jaques  v.  Withy,  1  H.  Bl.  65; 
Springfield  Bank  v.  Merrick,  14  Mass.  322. 

2  Armstrong  v,  Toler,  11  Wheat.  261,  262.  See  Cannan  r.  Bryce,  8  B.  & 
A.  179. 

»  Ibid.  *  Ibid. 

*  Armstrong  v,  Toler,  11  Wheat.  262,  268,  269.  In  this  case  the  general 
principles  applicable  to  the  question  of  illegality  as  well  as  the  authorities 
were  fully  discussed  and  considered  by  the  court. 
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lAvwirds  sells  the  wMme  to  a  tailor  or  to  a  customer  who  had  no 
prtkipatioii  whatsoever  in  the  original  illegal  scheme,  such  new 
Mtrtel  will  be  validi  although  the  illegality  of  the  original 
mfarWkm  waa  known  to  each  of  the  vendees  at  the  time  when 
kt  ealered  tntu  the  new  contract.^ 

Sift,  Indtp^mdent  Contract  with  the  Contriver  of  the  illegal  Act, 
— Il  mill  make  no  difference  that  such  new  and  independent 
is  made  with  the  person  who  was  the  contriver  and  con- 
of  the  original  illegal  act^  if  it  is  wliolly  disconnected 
IbiffcCrom ;  for  a  new  contract  founded  on  a  new  conf^ideradon^ 
dlkmgli  m  relation  to  property  respecting  which  there  have 
Ins  prior  unlawful  transactions  between  the  parties,  is  not  in 
telf  B&lawfuL'  Tbns^  if  A.  should  in  a  foreign  country,  during 
wir,  coolriTt  a  plan  for  importing  goods  from  the  country  of  the 
MMBjr  on  his  own  aocount»  by  means  of  smuggling  or  of  a  collu* 
«rt  capture*  and  goods  should  bo  sent  in  the  same  vessel  by  B., 
ltd  A.  aboold,  upon  llie  inquest  of  B.,  afterwards  become  surety 
fcrlbt  payment  of  the  duties,  or  should  afterwards  undertake  to 
iHOm  Roswerable  for  the  eicpenses  on  accomit  of  a  piosecutiun 
fartbs  illegal  importation,  or  should  afterwm-ds  advance  money 
li  &  to  pay  Ibese  expenses,  any  such  act,  if  it  constituted  do 
|ttte(  ibe  origioal  scheme,  and  if  A*  was  not  concerned  nor  in 
iiymuiiier  ioatrumeuial  in  promoting  the  illegal  importation  of 
B^bot  was  merely  engaged  in  a  similar  illegal  transaction,  de- 
liiBg  tko  plan  for  himself,  would  be  deemed  a  new  contract 
qpia  vmlid  and  legal  consideration,  unconnected  with  the  origi- 
ill  set,  although  remotely  caused  by  it.^  Hence  such  new  con- 
tnel  would  not  be  so  contaminated  by  the  turpitude  of  the 
elmiivs  set,  as  to  turn  A*  out  of  court  when  seeking  to  enforce 
Iksosw  cootnusi  itt  the  courts  of  this  country,  although  the  ille* 
pd  btroduetlon  of  the  goods  into  the  country  was  the  conse* 
fiiies  of  the  scheme  projected  by  himself  in  relation  to  his 
«va  goods.^ 

1E4L  The  same  prnuip]*?  rTmv  1»f'  illustrnt*-*!  \\y  unotlirr  ex- 
IBflSi  If  A*  should  iKHcim*!  sinMueiMMo  fur  t  xjjenscs  on  iu-rount 
if  a  pmoeotioD  for  the  illegal  importation,  or  should  advance 
■■■iy  to  B.  to  enable  him  to  pay  those  expenses,  these  acts 
ooQsliiiite  a  new  contract,  on  which  an  action  might  be 


I 


v.Tot«r,  11  Whest.  2dl. 
S09«  900.  •  Ibid. 


«  Ibid. 
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maintained  in  our  courts,  if  it  constituted  no  part  of  the  origii^^^ 
scheme  for  the  illegal  importation,  but  was  sabsequent  to  a^^d 
independent  of  it.^ 

251.  The  same  general  distinction  has  been  asserted  in  mai)^ 
cases  which  have  undergone  a  legal  adjudication.    Thus  in  a  case 
where  goods  were  sold  in  France  by  a  Frenchman  to  an  English- 
man, for  the  known  purpose  of  being  smuggled  into  England,  it 
was  held  that  the  Frenchman  could  maintain  a  suit  in  Englaod 
for  the  price  of  the  goods,  upon  the  ground  that  the  sale  wss 
complete  in  France  and  the  party  had  no  connection  with  die 
smuggling  transaction.    The  contract,  said  the  court,  is  complete^ 
and  nothing  is  left  to  be  done.     The  seller,  indeed,  knows  whi^ 
the  buyer  is  going  to  do  with  the  goods,  but  he  has  no  concern  la 
the  transaction  itself.^     But  if  it  enters  at  all  as  an  ingredient 
into  the  contract  between  the  parties,  that  the  goods  shall  be 
smuggled,  or  that  the  seller  shall  do  some  act  to  assist  or  bmalir- 
tate  the  smuggling,  such  as  packing  them  in  a  particular  wty^ 
there  the  seller  is  deemed  active,  and  the  contract  will  not  bo 
enforced.^  (a)     The  same  doctrine  has  accordingly  been  held  io 
other  cases.* 

252.  Huberus  puts  a  case  illustrative  of  the  same  doctrine,  to 
certain  places,  says  he,  particular  merchandise  is  prohibited.  I^ 
sold  there,  the  contract  is  void.  But  if  the  same  merchandise  kb 
sold  in  another  place  where  there  is  no  such  prohibition,  and  ^ 
suit  is  brought  upon  the  contract  in  the  place  where  the  prohibi- 
tion exists,  the  buyer  will  be  held  liable  (emptor  condemnabitnr^^ 

I  because  the  contract  therefore  was,  in  its  origin,  valid.  But  it 
the  merchandise  is  sold  to  be  delivered  in  the  other  place  wher« 
it  is  prohibited,  the  buyer  will  not  be  held  liable,  because  such  • 
contract  is  repugnant  to  the  law  and  interest  of  the  country  whid* 
made  the  prohibition.* 

1  Armstrong  r.  Toler,  11  Wheat.  258,  260.  268-271.  But  see  Cannw*  •• 
Bryce,  3  B.  &  A.  179. 

»  Ilolman  v.  Johnson,  Cowp.  341.  But  see  Pellecat  v.  Angell,  2  C.  M-  * 
R.  311;  post,  8.  254,  and  note. 

»  Waymell  v.  Reed,  5  T.  R.  599;  1  Esp.  91;  Lightfoot  v.  Tenant,  1  B-  * 
P.  551;  Bicrgs  r.  Lawrence,  3  T.  R.  454;  Clugas  v,  Penaluna,  4  T.  R.  46^' 
Ilolman  v.  Johnson,  Cowp.  341;  post,  s.  254,  and  note.  *  Ibid. 

•  Huber.'lib.  1,  tit.  3,  De  Conflictu  Legum,  s.  5;  Greenwood  v,  Curtis,  • 
Mass.  378;  Cambioso  v.  Maffet,  2  Wash.  C.  C.  98. 

(a)  Brown  ».  Duncan,  10  B.  &  C.  98. 
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VSk  Tbe  resolt  of  these  decisions  certainly  is,  that  the  mere 
hawhigt  of  the  illegal  purpose  for  which  goods  are  purchased 
viD  not  aJTtet  the  vahdity  of  the  contract  of  sale  of  goods  in* 
(imImI  Io  h§  smngglod  into  a  foreign  country,  even  in  the  courts} 
•f  tint  cotiDlT3^%  but  that  there  inu^t  be  some  participation  or  in- 
teriil  of  the  ^Uer  in  the  act  itself,  (a)     It  is  difficult  however 
lo  rc€Ofieite  this  doctrine  with  the  strong  and  masculine  reason- 
fogot  Lord  Chief  Ju^^tice  Eyre  in  an  important  case  upon  the 
■BtfobjeetT  ti»u»oning  which  ha^s  nuich  to  commend  it  in  point! 
«f  MMiiid  9eme  and  sound  morals.     ^  Upon  the  principles  of  thel 
WBBOnliiw/  said  he^  ^  the  eonsiderution  of  every  valid  contraetl 
be  fneTitorious.     The  sale  and  delivery  of  goods,  nay^  the  1 
at  to  sell  and  deliver  gcKxls,  is,  prima  facie^  a  meritorious  I 
DO  to  support  a  contract  for  the  price.     But  the  man! 
arsenio  to  one  who^  he  knew,  intended  to  poison  hiHl 
\  with  it,  would  not  be  allowed  to  maintain  an  action  upon  bin 
The  consideration  of  the  contract,  in  itself  good«  is 
tainted  with  torpitodet  which  destroys  the  whole  merit  of 
I  pot  this  strong  casOi  because  the  principle  of  it  will  be  felt 
laefaiowledged  without  further  discussion.    Other  cases  where 
i  of  timnsgiesi^ing  a  law  are  furni&hed,  with  the  know- 
Wji  lliat  they  are  intended  to  bo  used  for  that  purpose,  will 
dWir  in  fhade  more  or  less  from  this  strong  case,  but  the  body  of 
lb  oolar  is  ths  same  in  all.     No  man  ought  to  furnish  another 
the  means  of  transgressing  the  law,  knowing  that  he  in- 
to make  that  use  of  them/  *     The  wholesome  morality 
i  fulaii^d  policy  of  this  passage  make  it  almost  irresistible  to 
joc^menlt    and*  indeed^  the    reasoning    seems    positively 
We- 
Si*  The  doctrine  of  the  Lord  Chief  Justice  Eyre  has  been 
ilj  sdof      '  V         ises.     Thus,  on  one  occasion,'  the 

•  of  King     !  1     ;land  held  that  a  person  who  sold 

In  a  brewer,  knowing  that  they  were  intended  to  be  used 
ibmwiog  of  beer  cnntr.iry  to  an  act  of  parliament*  was  not 
t/i  rprnv*»r  the  moucy  due  upon  the  sale-     Lord  Ellen- 

Ufbtlbol  #  Ttnant.  t  R.  ft  P.  551*  WL 
'  Laofloo  r,  flaghM,  I  M.  a  S.  fida* 

(•)  dli  SMQili  If  tlM  paroksser    faoL    TIm  IsAlsr  eaanot  mover  the 
SribtriOi  UlMitlDfiolslitlMilsw*    pHcae.     Uemrmf   v.  Gr^,  54   Ms. 
r  WIS  Igaofsot  of  the    MO* 
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borough  on  that  occasion  said :  ^  A  person  who  sells  drags  with  a 
knowledge  that  they  are  meant  to  be  so  mixed,  maj  be  said  to 
cause  or  procure,  quantum  in  illo,  the  drugs  to  be  mixed.  So,  if 
a  person  sell  goods  with  a  knowledge  and  in  furtherance  of  the 
buyer's  intention  to  convey  them  upon  a  smuggling  adventoie, 
he  is  not  permitted  by  the  policy  of  the  law  to  recover  such  a 
sale.'  ^  And  the  other  members  of  the  court  concurred  in  that 
opinion.  Mr.  Justice  Bayley  added  :  ^  If  a  principal  sell  articles 
in  order  to  enable  the  vendee  to  use  them  for  illegal  purposes,  he 
cannot  recover  the  price.  The  smuggling  cases  which  were  de- 
cided on  that  ground  are  very  familiar.'  *  (a)  There  are  other 
cases  which  adopt  the  same  general  principle  of  enlightened  jiu- 
tice.^  It  has  however  been  directly  denied  in  some  later  deci* 
sions.^  Whether  these  last  decisions  will  be  sustained  remuosft 
question  for  the  determination  of  other  tribunals,  (i)  It  is  difBcolt 
to  {K'rceive  any  just  or  solid  ground  upon  which  a  contract  is 
maintainable  or  ought  to  be  enforced  in  the  tribunals  of  a  coun- 
try, which  is  knowingly  entered  into  in  a  foreign  country  with 
the  subjects  of  the  former  country,  for  the  sale  of  goods  which 
are  to  be  smuggled  into  it  against  its  laws,  for  the  sale  thus  made 
is  the  avowed  means  to  accomplish  the  illegal  end.^ 

1  Ibid.  s  Langton  v.  Hughes,  1  M.  &.  S.  593. 

«  Cannan  r.  Brrw,  3  B.  &  A.  179,  181 ;  Catlin  v.  Bell,  4  Camp.  18S. 

«  U^xic^n  r.  f  emi^e«  5  Taunt,  182;  Pellecat  o.  Angell,  2  C.  M.  ft  B- 
311.     s4  al50  Jv>huson  r.  Hudson,  11  East,  180. 

*  lu  IVUooAt  r.  Ang«ll.  2  C.  M.  &  R.  311,  the  case  was  of  a  bill  of  a- 
cbAiig^'  Acwpti^i  in  France  by  the  defendant,  a  British  subject,  payable  to  tlM 
pUuU)(T.  a  Frenchman,  being  for  the  price  of  goods  sold  by  the  plaintiff  to 
tho  dcfondAnt  in  Parijt  for  the  arowed  purpose  of  being  smuggled  into  Eo^* 
lAn%L  Tho  bill  wa<  5u«l  in  the  English  Court  of  Exchequer.  Lord  Abingeroft 
\\\M  iWAj^ion  5jud:  *  It  is  perfectly  clear  that,  where  parties  enter  into  a  contract 
to  ciMiU^vt*ne  the  law:?  of  their  own  country,  such  a  contract  is  void;  bnt  it  ■ 

^.7>  See  KiCohie  r«  Smiih«  6  C.  B.  cases  cited.     Other  authorities  b(tf 

4(^l\  that  Mere  knowledge  of  the  intended 

V>>  Tlie  UlK'T  English  ca9»  seem  illegal  purpose  is  not  sufficient,  bit 

(o  hoU  th%%  in^Tt"  k;u>«i^i:e  on  Uie  that  some  participation,  in  thedeng* 

|v*\  t  ^^t  a    rcivlor    \h%t    the    Tiendee  or  purpose  must  also  exist  on  the  ptf* 

isv,\j;bi  tho  *or<^f«rTlT  to  ujae  fx^r  an  ille-  of  the  vendor.      See  Tracy  r.  Til* 

jiAi  or  'imr.vy-A',  ^sirjv\«»  visiaiw  the  mage.  4  Kern.  (N.  Y.)  162:Kreia8i. 

oov.Jv*oi  \<  ;>.o  ^^r.^;vT1T  W  io  o5i^i.  Seiii^nan,  S  Barb.  (N.  Y.)4.*W;  Smith 

Sv   1V*AV  r    IKvWl.  K.   I   Ex.  r.  Godfrey.  8  Fo8t.(N.H.)  379;  Ditftf 

^)\^.  Oowan  r    M'Uw.to,  t>  id.  iW:  r.  Eari.3  Gray  (Mass.)  4S2;  M'Intyn 

1\\W  r    05wt<^r.  Ki    A  Q.  R  ^Vi*:  r.  Pu^ks,  3  Met  (Mass.)  207;  Jameioa 

S«o',v  ^Nn  SaiOK  Atii  e^i.  *.  .V^  and  r.  Gregory,  4  Met.  (Ky.)  370. 
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^  IHMim^ion  in  Cantracta  of  a  Suhject  and  of  a  Foreigner, — 
Tkft  irenui  »t  present  a  strong  iiicliiiation  in  tlie  courts  of  law 
tokiU  tlut  if  a  coDtruct  U  made  in  foreign  part^  by  a  citizen  or 
wfcJKl  of  a  cottnlnr,  for  the  sale  of  gdbdg  which  he  knows  at  the 
liMire  to  be  ^miiggk'd  in  vioUition  of  the  hiws  of  hi?v  own  coun- 
tty,  lie  ihall  not  be  permitted  to  enforce  it  in  the  courts  of  \m 
ova  coaotrjt  ■lihongh  the  controitt  of  sale  is  complete^  and  I 
in  tlic  like  cas^e  of  a  foreigner.*     The  true  doc- 

fiffim  a  loog  Mfiea  of  cniieji  that  the  *iihjw:t  of  a  foroij^n  country 
I  Co  p«jr  AJI«isiMie#  or  respiict  to  the  revenue  Iftws  uf  thin;  exc«?pt 
iHl>«it  UmI  vbcrt  li^  o9fiie#  withtu  tlio  act  of  l»rviikirig  them  hittiN.4f.  ho 
<siiioC  iirorti  ben  tbe  IrtUb  of  thut  illcgtil  act.  But  there  in  rioUiitty;  illegal 
hi  iMiify  kniOwiiigthM  the  f^tiudA  ht)  fielh  ari*  to  lie  iJ)!«po5»€i4l  of  In  coijtt-»r«ii- 
tla^tff  llip  fk«r?il  Ui«B  uf  Another  country.      It  would  havtf  bot*u  most  furtuiinte 

-114  csHaolrjr,  where,  for  mnny  j-ears*,  ;i  most  exteiuiive  foivi^^u 

'  1  ua  ilineily  in  ooutrsiV(*oUoti  of  iht*  iUcal  laws  of  8f%«ral  other 
^itii  Thm  tli9Uooliaii  b,  whcro  be  t«hes  m\  actual  purt  in  the  illegal  adveii- 
fci,  ii  la  packing  ibe  ^gaadsk  in  prohibited  parcels  or  otherwise^  IhertJ  lie  muiit 
li^fiii  iiiaaiM|iif  iwa  of  liiii  own  act.  Hut  it  hiui  nerer  hei'n  ftaid  that  merely 
«#if  loa  fftrty  wlio  mwitis  to  TiuUti^  the  hiwit  of  hi.^  own  country  is  a  bod 
WIttat  U  tkm  podliori  were  trup,  which  \%  contended  for  on  the  part  of  the 
Uimt  Uibi  appears  upon  Ui(«  ph^a  to  have  b^cn  a  contract  fnr  the 
nuBW  nl  Moa^gliiig  th«>  f^xHl»«  )l  would  follow  that  it  would  be  a 
I  if  tbt  eonlract  if  the  i^^iodn  were  not  HtiuggTed.  But  nothing  of  thd 
» a|Mm  llie  filiaa;  it  oidy  8tAtc«^  a  tiaiiMirtion  w^htch  occurs  Alx>ut 
mm%m^^  in  Partft^  The  phiirttNT  K)ld  the  ^>iU;  the  defendant  mi(*ht 
■i^B|Utb«m  if  be  Hknl*  or  he  mi^ht  chanp'  h'i«  mind  the  next  day:  it  does 
MM  all  bapori  a  contract,  of  will ch  the  mh  mm*  an  e«/«#!iitiftl  pail/ 

kiffaaiv  to  DM  tiiat  Uviji  rraMinin^  Uwholl.  i.ictory*     The  queMioii 

bMl  wWcbtr  It  It  a  pari  c^f  the  contract  with  \\m  Fretichrnnn  that  the  floods 
MlisMiniinrM.  tMBl  wbetiier  hr^  doi-it  ut>t  kno^^ingly  ci>n|<erat«!  by  the  very 
^■br^  fa  him  lias,  to  aeentnplijih  Ihff  ine^^l  intention  of  a  BtitiKh  Bub- 
^  Is  MDagglc  bi*  guMli  dofitrary  to  the  laws  uf  his  country.  Can  a  Brititib 
^^vsi  \m  rm0s4  apoa  U>  eiiforcA  Mich  a  contract?  Can  it  be  cnlieil  upon  to 
^sFifn^tinti  Ui  reoofYf  a  debl  contracted  for  Die  pur|x>ft^  nf  violating  BK* 
tii bast  Coald  a  Fr^ndiman  welling  fiotwin  in  Fmncn  to  an  Kn^lithman  for 
itipswif  psrffMSfif  pobontnit  tlie  k\n^  or  <\\\€^x\  of  England,  recover  on  such 
^mkuA  '»  Ciiflasi^l  In  W«lhrr«ll  r.  J4»neH.  3  B.  h  Ad  225,  Lord  TenU'nJen 
M;  *irb»a  aionlracl  mhich  a  plaintiff  *t-'k*  ti^  <^nforce  U  exjirf^ly  or  by 
Npfailai  forbiddra  by  tb«  fttatttti*  nr  ri>mnion  law,  no  court  wUt  lend  iin 
^■Mwai  tei  flra  it  vHttct,     An!  m^  t^aiicji  in  the  bnokn  wher« 

•  aelM  fltt  a  sootrart  has  f;i«  ■   (h**  fM>nAidcnition  fur  the 

fmimm  tba  aci  iobe  tloas  wan  Ulrsr-^K  a.^  \)^\u^  ^^^  cxprt^xs  pri»d* 

^^illfai  lav*  or  contraiyto  ju»l»oe,  momlitr.  or  uy/     Can  a  c<>u» 

talbf  it  !#•  bs  •f)t#TtAiii«>d  in  a  British  roiirt  whuae  very  object  ts  to  ftid  in 
tTkbliiM  «<  flrilUh  Uws  and  polici^  a^nd  monibir 

<ll«p  «.    Uwivfieit.  a  T.   IL  451;   (luKas  v.   IVnaluna^  4  T.   R.  4Cd| 
Ynadlp.  fteod    '•  *^    T»   5!^;  Eunomun,  UiaI.  a,s>  07;  Cambloso  f.  Maffati 
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trine  would  seem  to  be,  to  make  no  distinction  whatsoever  be- 
tween the  case  of  a  sale  between  citizens  or  subjects,  and  the  case 
of  a  sale  between  foreigners,  but  to  hold  the  contract  in  each 
case  to  be  utterly  incapable  of  being  enforced  at  least  in  the 
courts  of  a  country  whose  laws  are  thus  designedly  sought  to  be 
violated.  Sound  morals  and  a  due  regard  to  international  justice 
seem  equally  to  approve  such  a  conclusion.* 

256.  Foreign  Jurists.  —  Pardessus   has  asked   the  question, 
whether,  if  Frenchmen  have  entered  into  a  contract  abroad  forbid- 
den by  the  laws  of  the  place  where  it  is  made,  they  can  insist  upon 
its  execution  in  France  ;  as,  for  example,  a  contract  for  contraband 
trade  or  smuggling,  against  the  laws  of  that  country.    And  he 
has  answered  that  he  rather  thinks  they  may,  since  this  offence  is 
only  a  violation  of  the  law  of  the  foreign  State,  and  goveruments 
in  this  respect  exercise  a  sort  of  mutual  hostility,  and,  without 
openly  favoring  enterprises  of  a  contraband  nature,  they  do  not 
proscribe  them.^     But  this  doctrine  of  Pardessus  is  certainly  a  de- 
parture from  the  general  principle  that  the  validity  of  contracts 
depends  upon  the  lex  loci  conti*actus,  for,  in  the  case  supposed, 
the  contract  is  clearly  void  by  the  laws  of  the  country  where  it 
is  made.     Huberus  holds  a  doctrine  somewhat  different,  and  ap- 
proaching nearly  to  sound  principles.     If,  says  he,  goods  are 
secretly  sold  in  a  place  where  they  are  prohibited,  the  sale  is  void 
ab  initio,  and  no  action  will  He  thereon,  in  whatever  country  it 
may  be  brought,  nay,  not  even  to  enforce  the  delivery  thereof; 
for  if  there  had  been  a  delivery  thereof,  and  the  buyer  should 
refuse  to  pay  the  price,  he  would  be  bound  not  so  much  by  the 
contract  as  by  the  fact  of  having  received  the  goods,  and  so  faf 
he  would  enrich  himself  at  the  expense  and  loss  of  another.' 

257.  The  Established  Doctrine,  —  It  might  be  different,  accord^ 
ing  to  the  received,  although  it  should  seem  upon  principle  inde* 
fensible,  doctrine  of  judicial  tribunals,  if  the  contract  were  made 
in  some  other  country,  or  in  the  foreign  country  to  which  the 
parties  belong  ;  for,  as  we  have  seen,^  it  has  been  long  laid  down 
as  a  settled  principle  that  no  nation  is  bound  to  protect  or  to  re- 
gard the  revenue  laws  of  another  country ;  and  therefore  a  con- 
tract made  in  one  country,  by  subjects  or  residents  there,  to  evade 
the  revenue  laws  of  another  country,  is  not  deemed  illegal  in  the 

»  Ante,  8.  244,  245.  «  5  Pardessus,  art.  1492. 

s  Hub.  de  Conflict,  c.  3,  s.  5.  «  Ante,  s.  2^5. 
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iliy  of  its  origin.^     Against  this  principle  Pothier  argued 
(It,  fts  being  inconmstent  with  good  faith  and  the  moml 
sof  D«tton&.*    VaIio  however  supports  it ;  and  Emerigon  de- 
tit  upon  the  unsatisfaclorj  ground  that  smuggling  is  a  vice 
to  ill  n«tionj$.^     An  enlightened  policy,  founded  upon 
jtisttce  lui  well  as  national  iiitereBt,  would  seem  to  favor 
ttt  0{itnion  of  Pothier  in  all  cases  where  po8itive  legislation  has 
wiopUsd  the  principle  as  a  retaliation  upon  the  narrow  and 
itt  ivvetiuc  iiystem  of  atiother  nation^     The  contrary  doo- 

ittBoofibar  s.  Lavion,  Cm.  temp.  Bnrd.  84,  80,  104;  lIolmaQ  r.  Joha- 
Covpw  Hll  Bi|^  P.  Lswrence,  3  T.  IL  454;  Cliigaa  t,  ronaluQa,4T.  K, 
Imikm  9.  Van  Rscia»«U»>r,  1  Jahns  (N.  Y.)  01;  r.ightioot  tv  Toriant»  1 
T.UL  A5?;  Ftaocbtf  r.  Fletcher,  Doag.  251;  Uver  v.  Fletcher.  1  Mar- 
Ik  $6^t.  dd  ad. 
MMn^.  Amor.  n.  60. 

Taia  r  4^.  p,  157;  I  Emeng.  c.  8.  a.  5,  21L\  1'15  (p.  215-218, 

l|Br  Bdti  ,,   und  «ee  note  of  EBtrangio  to  Ti^thier,  Aasur,  n.  58; 

In*,  ii,  a,  »  I.  p,  59»  60,  2d  ed, 
gratiffiiifr  lo  find  Umi  Mr.  Mamhnll  and  Mr.  ChittT  have  botli  t^iken 
Mliiflr  OB  Utb  point,  Thn  following  pii^jtag^  from  a  work  of  the 
Ibe  raaaociing  with  consfidcTable  fnrce.  •  Tliere  ij*  somi-'thinjj 
m  Ui  which  a  liberal  mind  cannot  readily  iLssent,  and  th«  im> 
viihmm  wmttrm  to  haTci  b<»(*n  hintrd  at  by  Jx>rd  Kenyon  in  the  befora- 
mm  f>f  We^ratiali  p.  Rued,  It  t»  impoieible  not  to  feel  a  greater 
teiasHoa  $emmtdM  tbu  opinion  of  Poiliiisr,  who  observeii  ^'  iliat  a  man  cannot 
m^  iA  a  aoalrabaiaj  imdarn  a  foreign  country  without  engaging  the  Buhjecta 
iflbloiiuitrf  to  ooiitiiiH  an  offence  ju^ain^H  tlie  lawn  which  it  ia  tlictr  duty  to 
^i  md  it  it  a  ofhoaof  mora]  tarf4tud(^  to  engage  a  man  to  commit  n  crime; 
ttatastn  m  >  r?  in  Jiny  ocmntry  b  hound  to  oonform  to  the 

bai  if  tbat  r  re  to  carry  on  an  illicit  commerce  there,  and 

tlii  itibjpcta  r^try  to  a«eist  him  in  no  doing,  ia  againitt  good 

i(  and  enM0i|a0Ql3N  t  ma^Io  to  furor  or  prottMrt  tliis  commerce  ia 

f  wlawf ttU  sail  t^a  r*t^e  no  oVili^atitm.'*  If  our  Uw  be  juHifiabte  in 
irumpawlnnw.  tt  can  Iw  only  on  the  plea  of  neci'ft^ity.  But 
liai  b  fkt  ngfiMilfjT  Sbsll  we  tie  told  th^it  it  is  impossitUe  to  AMct^rUin  in 
^  E^l&ill  eoorti  IIhi  oamples  provisions  of  ariothcr  conn  try  ^a  rt^vcimc!  Inw? 
^^  HbM  aqgtUDOiit  can  avail  but  Htilr  whc^n  it  i»  reoolloct««d  that  m  all 
%»  mkuv  thm  srfmnent  b  not  convenient,  thi>  law  of  another  country,  how* 
^^  tuples*  la  tba  mle  by  whieb  oontractn  negotiated  in  thui  country  are 
^Maa4  eoealrtted.  It  may  be  true  that  the  nil«i  of  our  law  wax  adopted  by 
^4  w^slisllfin  £nr  the  illiberal  ootid uct  of  other  statist  and  ii  continued 
^  a  iiilimii  pnJiry.  Bmi  a  cautiooa  policy  in  a  grvsat  Rtate  in  but  too  often 
iinow  piiky ;  aiai,  aflar  all,  tbs  beat  policy  for  a  ttat^*  a«  well  m  for  an  in- 
will  pftfiiapt  be  fnmnd  Id  oonaiat  In  boneety  and  honomli:  t. 

b  m  directly  ofppoei^  to  the  elear  principkH  of  j  »g 

nan,  that  '  have  withht'ld  iho  ntati^»  id  Luiupe 

for  ifti  feotu  xc<?pt  ih«>  sinallui^ei  of  Uic  gain  or 

bai^  gtlB^t-  opoa  il>'    i  CbiUj  on  Commeroe  and  Maiiuf.  p.  88^  84;  1 
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trine  seems  however  firmly  established  in  the  actual  practice  cr-= 
modern  nations  without  any  such  discrimination,  too  firmly  peoHK 
haps  to  be  shaken  except  by  some  legislative  act  abolishing  it  (fl)^ 
258.  Contracts  opposed  to  Morality,  —  The  second  class  ca 
excepted  contracts  comprehends  those  against  good  morals,  c^r 
religion,  or  public  rights.*  Such  are  contracts  made  in  a  foreign 
country  for  future  illicit  cohabitation  and  prostitution  ;^  contrac*^ 

Marshall  Ins.  59-61, 2ded.  Mr.  Chancellor  Kent  has  also  added  his  own  hi^^ 
authority  in  favor  of  the  rule  of  Pothier.  He  has  observed:  *  It  is  certaiirm 
matter  of  surprise  and  regret  that  in  such  countries  as  France,  England,  a.,..^ 
the  United  States,  distinguished  for  a  correct  and  enlightened  adniinistrat^^^ 
of  justice,  smuggling  voyages,  made  on  purpose  to  elude  the  laws  and  sed  -^j^ 
the  subjects  of  foreign  states,  should  be  countenanced  and  even  encouraged,  ^t 
the  courts  of  justice.  The  principle  does  no  credit  to  the  commercial  juris^j^). 
dence  of  the  age.'  3  Kent  Com.  266,  267.  See  also  La  Jeune  Eugdui^,^ 
Mason,  459,  461. 

1  1  Bell,  Com.  s.  232,  p.  232-242,  4th  ed.;  Id.  p.  297-314,  6th  ed. 

*  See  1  Selwyn's  Nisi  Prius,  Assumpsit,  p.  59,  60;  Walker  r.  Perkins,  ^ 
Burr.  1568;  Greenwood  v,  Curtis,  6  Mass.  379;  Binnington  v.  Wallis,  4  B.& 
A.  650;  Llovd  r.  Johnson,  1  B.  &  P.  340;  Jones  v.  Randall,  Cowp.  37;  Apple- 
ton  P.  Campbell,  2  C.  &  P.  347 ;  De  Sobry  r.  De  Laistre,  2  Harr.  &  J.  (Md.)  1(13, 


(a)  See  also  The  Renaisance,  5  La. 
Ann.  25.  A  contract  which  has  for  its 
object  or  which  contemplates  any  act 
prohibited  by  express  statute  in  the 
state  where  the  act  is  done,  or  which 
incurs  a  penalty  there,  is  as  much  ille- 
gal and  void  as  if  the  statute  in  ex- 
press terms  so  declared.  Davidson  r. 
Lanier,  4  Wall.  447.  Hence  a  con- 
tract for  the  sale  and  delivery  of  spiritu- 
ous liquors,  to  be  sold  without  license 
in  a  state  where  license  is  required  for 
such  traffic,  is  void,  and  no  recovery 
can  be  had  thereon,  or  for  the  value  of 
such  spirit,s,  although  the  sale  is  made 
in  such  state  by  a  house  situatetl  in 
another  state  where  the  sale  is  legal, 
tlirough  their  agent,  and  is  forwarded 
by  ctmimon  carriers.  Territt  r.  Bart- 
lett,  21  Vt.  1S4;  Spalding  r.  Preston, 
Id.  9.  Hut  if  these  transactions  had 
ocournHl  wholly  out  of  the  state,  and 
the  plaintiff's  only  agency  in  effecting 
a  violation  of  the  statute  of  the  state 
iMusinttHl  in  dt'livoriinr  the  liquoi-s  to 
ci"»mmon  carriei-s  at  the  place  oi  his 
business  in  another  state,   witli  the 


knowledge  that  the  purchaser  intended 
to  put  them  to  an  illegal  use  on  their 
arrival  at  the  place  of  destinatkm, 
the  casks  being  marked  with  his  ad- 
dress by  the  seller,  it  would  seem  that 
this  will  not  preclude  a  recovery.  Ibid- 
See  Kling  r.    Fries,   33   Mich.  275; 
Roethke  v,  Philip  Best  Brewing  Co., 
Id.   340.     So  too  in  a  late  English 
case  it  was  held,  where  an  attorney 
entered    into  an   agreement    with  a 
client  on  the  terms  tliat  the  attorney 
should  be  allowed  to  retain  for  his 
trouble  half  the  sum  recovered,  tlie 
agreement  being  entered  into  in  France, 
where  by  law  it  was  not  illegal,  that, 
as  the  debt  was  to  be  recovei-ed  in 
England,  the  agreement  was  void  as 
amounting  to  champerty,  and  Uiat  an 
officer  of  court  could  not  shield  him- 
self in  the  violation  of  his  official  duty 
under  a  contract  made  abroad,  where 
it  was  not  against  law,  if  it  still  had 
for  its  object  the  violation  of  the  Eng- 
lish law.     Grell  r.  I>ew,  10  Jur.  n.  s. 
210;  16C.B.  (N.S.)73. 
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)ting  or  eirculutton  cif  irreligious  and  obscene  publica- 
atimcts  to  promote  or  reward  the  commission  of  crimes ; 
to  comipt  or  evndo  tlie  due  administration  of  juidtice; 
to  cheat  public  agenU«  or  to  defeat  thu  public  rights ; 
,all  cotiCnictj<i  which  in  their  own  nature  are  founded 
iiiade  and  arc  inconsistent  with  the  good  order  and 
eresttf  of  i»0€]ctr*'  (a)     All  such  contracts,  even  lliough 
bt  be  held       *  '   in  the  country  where  tliey  are  ma<Je, 
held  toid  •  re,  or  at  least  ought  to  be,  if  the  dic- 

!!bmiiaii  morality,  or  of  even  natural  justice,  are  allowed 
due  force  and  influence  in  the  administration  of  in- 
sprudence.  (^b) 

oppoMed  i^  National  Policy.  —  The  next   class 
oontractB   comjirehends   those  which   are   opposed 
tiotiml  policy  and  institutions.  (<t)     For  example^  con- 
in  a  foreign  countrj*  to  pitjcure  loans  in  onr  own 
to  order  to  assist   the  subjeeta  of  a  foreign  State  in 
ition  of  war  against  a  nation  with  which  we  are  at 

Id,  in  thi*  Ciwo  of  Robinson  r.  Bland,  2  Burr*  1084*  puts 

la  many  fxiuntric4P«  nays  he,  a  contract  may  W  inaititain*^  by 

r    *  'V  .  witifni ;  atid  oiif^  may  8ui>f>o8e  an  iwtinn  to 

ht  1  l*e  alloiweil  in  Uiia  oouutry,     Tberwfore 

A  Ui  ,4  ♦it*  and  direct. 

Dig.  A  P  7;  Smith  p,  Stoteabary,  1  W.  BL  204;  2 

Frtn>i  r,  Ji  Viin«  r.   Buhlwitu  iKiug*  450;  VVal- 

•r,  7  V«a.  t  K>f|,2  Meriv.  435,  441;  Lawnsaoer. 

I.  Ill,  I74«  wAm;  Jotiw  r.  Uaadall,  Cowp*  37* 

9.  Lirii»g9tone,  9    author!]^  tiio  obligees  to  mU  loilery 
;  Ecf .  P.  LeaJty.  A  Jar.  K-    ticki^u  for  the  ben«lil  of  a  college  la 

tiiat  state,  and  Ui«  bood  was  b<ld 
valid,  it  beinj^  »o  at  tlie  phm  mhcre 
the  condition  was  to  be  i^Konm-d; 
and  it  was  oonaidared  immaterial  wUe- 
Uier  tlie  bond  was  «X6eut«d  In  New 
York  or  in  Kentucky.  Kentucky  v, 
Ba*«iord,  «  Hill  (X.  Y.)  520. 

(r)  ^k^i^  Kin^  v.  Sarna,  09  N.  Y.  24, 
But  nm  Kling  tt,  Frimi,  ftS  Uioh.  275; 
Kiiv<r.hke  p  rhiUdilphta  Brewing  Co,, 
Id  aiO;  W*^l»»»»rtf  Donnelly Jd.  4««| 
that  c«)utract«  nia«i»  iri  otlier  «U»taa  for 
thn  shipment  <»f  goodt  of  prohibited 
funniifiiHitn'  (ihtrtxicaimtp  liquors)  in 
Aliihigan  wiH  itiU  Ui  uphdd  in  Mi- 
chlgzUL 


C  C.  22U.  8  Cox.  C*  C. 
r.  B«atiMH  I  Camp*  $16; 
K  Tbminiiurtoti^  By.  $l  M. 
'   /Car.  &P. 
.106, 3»7* 

>i»Mnw  vmiiin  thin  l^Xcvjy' 
niimt     be    cU*ar!r 


1 


in   a  rsLf^  Iti    Xi*w 
I  aale  of  k^'is 

_!»«  WfUl 

I  r  tlie 

___L   Iuti<'» 
r  a  law  III  Kcntttcky,  wbkb 
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peace ;  for  such  conduct  is  inconsistent  with  a  just  and  impartii^^^i 
neutrality  ;  ^  contracts  entered  into  with  a  foreign  goyernmeDt  c — ^ 
its  agents,  such  as  for  a  loan  of  money,  such  goyemment  being  ^ 
new  government,  unacknowledged  by  our  own  government  ^"^^  ^ 
which  the  party  entering  into  the  contract  belongs,^  for  a  lil 
rule  of  public  policy  applies  to  such  cases ;  contracts  entered  i 
by  our  own  citizens  or  others  in  violation  of  a  monopoly  grant 
by  our  own  country  to  particular  subjects  thereof ;  *  contracts 
our  own  citizens  or  others  to  carry  on  trade  with  the  enemy,  or- 
cover  enemy  property,  or  to  transport  goods  contraband  of  wa^c^'/^ 
contracts  to  carry  into  effect  the  African  slave-trade,  or  the  rigjli^ 
of  slavery,  in  countries  which  refuse  to  acknowledge  its  law-f  q/. 
ness,  at  least  if  entered  into  by  subjects  of  or  residents  wit;]^ 
such  countries.^  In  all  such  cases  the  conti-acts  would  or  might 
be  held  utterly  void,  whatever  might  be  their  validity  in  the 
country  where  they  are  made,  as  being  inconsistent  with  the 
duties,  the  poUcy,  or  the  institutions  of  other  countries  where 
they  are  sought  to  be  enforced.® 

1  De  Wiitz  V.  Hendricks,  9  Moore,  586;  2  Bing.  314. 
^  Thompson  v.  Powles,  2  Sim.  194.    See  also  Jones  v.  Garcia  del  Bio,  1  T« 
&  B.  299. 

»  Pattison  v.  Mills,  1  Dow  &  Clark,  342. 

*  1  Marshall,  Ins.  bk.  1,  c.  3,  s.  3,  p.  78,  s.  4,  p.  85,  2d  ed.;  Griswold  v. 
Waddington.  16  Johns.  fN.  Y.)  438;  2  Wheat.  Appendix,  35;  Bichardson  ». 
Maine  Ins.  Co.,  6  Mass.  102,  110,  112,  113;  Musson  v.  Fales,  16  Mass.  332; 
Coolidge  V.  Inglee,  13  Id.  20. 

^  See  Somerset's  Case,  Lofft,  1 ;  20  Howell's  State  Trials,  79 ;  Fergusson  on 
Marr.  &  Div.  396,  397 ;  Madrazo  v.  Willes,  3  B.  &  A.  353 ;  Forbes  v.  Cochrane, 
2  B.  &  C.  448 ;  and  especially  the  opinion  of  Best,  J.  I  am  not  unaware  of 
the  bearing  of  the  case  of  Greenwood  v.  Curtis,  6  Mass.  358,  on  this  point ;  and, 
without  undertaking  to  examine  its  authority,  it  may  be  sufficient  to  say  that 
it  is  not  without  difficulty  in  its  principles  and  application,  as  will  abundantly 
appear  from  the  elaborate  argument  of  Mr.  Justice  Sedgwick  in  the  same  case 
(Id.  362,  n.),  and  the  later  reasoning  of  Mr.  Justice  Best,  in  Forbes  v,  Coch- 
rane, 2  B.  &  C.  448.  I  have  given  in  the  text  what  seems  to  me  to  be  the  just 
doctrine  resulting  from  the  modern  cases,  without  meaning  to  assert  that  the 
authorities  cited  are  fully  in  point.  Ante,  s.  96  a.  Mr.  Chief  Justice  Shaw, 
arguendo,  in  the  case  of  Commonwealth  o.  Aves,  18  Pick.  193  (ante,  a.  96  a« 
note),  held  that  a  suit  brought  here  upon  a  note  of  hand  given  in  a  state  wher9 
slavery  was  allowed,  for  the  price  of  a  slave,  might  be  maintainable  io  our 
courts,  and  that  the  consideration  would  not  be  invalidated  upon  the  ground  of 
the  consideration.  It  may  be  so  here ;  but  this  doctrine,  as  one  of  universa/ 
application,  may  admit  of  question  in  other  countries,  where  slavery  may  be 
denounced  as  inhuman  and  unjust,  and  against  public  policv. 

•  1  Bell  Com.  s.  234-250,  p.  232-240,  4th  ed. ;  Id.  p.  298-814,  5th  od. 
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SS9  a.  Andrtwt  v,  ffU  Crtditon.  —  A  case  illcistrative  of  the 

M  prmdplcst  but  of  far  leis^s  repugniuicj  to  tho  policy  mid  in- 

of  tbe  pArticulur  country,  where  the  rights  under  a  con- 

trsd  ftre  totiglit  to  be  enforced,  occurred  in  I^ouisiaua.    A  debtor 

io  another  Su^Vb  loade  a  contract,  and  transferred  his  property  to 

credtlora  in  pn^ference  to  hi^  general  ereditoi's,  wliich  was 

deemed  bj  tbe  laws  of  that  State  fraudulent  in  regard  to  tbe 

Cfedilom ;  be  afterwards  came  to  Louisiana  and  was  ar- 

tbere ;  and  be  ttien  by  petition  sought  the  benefit  of  the  in* 

MlTent  lawaof  Louisiana,  by  whose  laws  such  a  preference  would 

hi  ftaodalePt»  and  would  deprive  the  debtor  of  the  benefit  of  a 

Jiwhirgf  Qodef  the  insolvent  acts  of  the  State.     The  court  held 

^at^  aa  the  debtor  sougbt  the  l>enefit  of  the  Louisiana  laws,  he 

Mold  aiiitle  biinaelf  to  it  only  by  showing  a  compliance  with  all 

tittir  provioiaot ;  and  that,  tbe  preference  so  given  being  fraudu- 

kst  by  iboee  lawa,  he  was  not  entitled  to  the  discharge.     On 

ittt  ooeaaioii  the  court  said  :  *  But  it  is  said  that  if  we  put  such  a 

MitiiietMiti  upon  tbe  act^  we  give  aa  extra-territorial  operation 

tiAor  kw,  by  treating  as  null  coutracts  sanctioned  by  the  lex  loci, 

mi  ngirdiikg  aa  fraudulent  those  transactions  which  were  in  fact 

M  tmlj  legal  bul  meritorious*    To  this  it  may  be  answered  that 

•t  kate  thoee  contracts  undisturbed,  and  take  cognisance  of 

im  no  further  tlian  as  the  voluntary  disposition  of  property  in 

Btmmom  to  our  own  insolvent  law8,  when  the  insolvent  seeks 

i&  cstaofdiiiarjr  remedy  to  which  he  would  not  be  entitled  by 

lb  liw  of  his  domicil,  that  of  being  declared  exonemted  from 

At  {ftjniient  of  Ida  remaining  debtsi  on  the  assignment  of  the 

of  hia  effects*     We  look  at  them  only  so  far  as  they 

a  eonditiou  u{Kin  which  depends  bis  right  to  be  discharged^ 

uentlj  aa  pertaining  to  the  remedy  sought  for.     It  is 

m^ed  that  the  acta  spoken   of  in  tbe  statute  must  be 

to  have  been  done  in  contemplation  of  taking  tbe  benefit 

^  ikiaeU  and  that  it  cannot  be  supposed  that  Andrews  had  in 

^^  the  bankrupt  laws  of  Louisiana  when  he  made  tliese  assign* 

^^ttib  Alabama^     Taken  in  their  litenil  sen^e,  it  is  certainly 

if  not  impoesible,  to  give  any  legal  effect  to  these  ex- 

wilhoiU  laBOrtipg  to  thd  <  n^ant  supposition  that 

(blaMlreal  had  prooarid  his  own  y  colluding  with  f.ome 

^deditiir,  and  ttiat  he  luul  done  other  acta  whiiih  would  tend 

*^4ff(r1  hii  own  project.    But  tbe  discharge  prayed  for  does  not 


344  CONFUCT  OF  LAWS.  [s.  259  a-26U. 

omit  those  expressions ;  and  it  is  not  now  our  daty  to  inquire  in 
what  sense  they  are  to  be  understood,  and  whether  by  thegenenl 
principles  of  our  law  all  contracts  of  the  kind  spoken  of,  within 
three  months  preceding  insolvency,  between  debtor  and  credits, 
be  not  be  presumed  to  be  in  fraud  of  other  creditors.'  ^ 

259  b.  Case  pvJt  by  Lord  Brougham.  —  A  case  of  a  more  diffi- 
cult character,  if  indeed  it  be  not  of  a  more  questionable  chanc- 
ter,  is  one  put  by  Lord  Brougham,  arguendo,  in  the  course  of  one 
of  his  judgments.  Speaking  upon  the  point  that  the  lex  loci  con- 
tractus is  the  governing  rule  in  deciding  upon  the  validity  or 
invalidity  of  all  personal  contracts,  be  said :  *  Thus  a  marriage, 
good  by  the  laws  of  one  country,  is  held  good  in  all  others  wheie 
the  question  of  its  validity  may  arise.  For  why  ?  The  question 
always  must  be.  Did  the  parties  intend  to  contract  marriage? 
And  if  they  did  what  in  the  place  they  were  in  is  deemed  a  IDa^ 
riage,  they  cannot  reasonably  or  sensibly  or  safely  be  considered 
otherwise  than  as  intending  a  marriage  contract.  The  laws  of 
each  nation  lay  down  the  forms  and  solemnities,  a  compliance 
with  which  shall  be  deemed  the  only  criterion  of  the  intention  to 
enter  into  the  contract.  If  those  laws  annex  certain  qualifica- 
tions to  parties  circumstanced  in  a  particular  way,  or  if  they  im- 
pose certain  conditions  precedent  on  certain  parties,  this  falb 
exactly  within  the  same  rule ;  for  the  presumption  of  law  is,  in 
the  one  case,  that  the  parties  are  absolutely  incapable  of  the  con- 
sent required  to  make  the  contract,  and,  in  the  other  case,  that 
thoy  are  incapable  until  they  have  complied  with  the  conditions 
im|HV(eil.  I  shall  only  stop  here  to  remark  that  the  English  jarn- 
prudonot\  while  it  adopts  this  principle  in  words,  would  not  pe^ 
liups,  in  certain  cases  which  may  be  put«  be  found  yery  willing 
to  act  upon  it  throughout.  Thus  we  should  expect  that  the 
Spanish  and  Portuguese  courts  would  hold  an  English  marriage 
avoidable  between  uncle  and  niece,  or  brother  and  sister-in-la^t 
though  sc'klenuuzeii  under  papal  dispensation ;  because  it  wonld 
oloarly  W  avoidable  in  this  country.  But  I  strongly  incline  to 
think  that  our  courts  would  refuse  to  sanction,  and  would  avad 
by  sontenoe,  a  marriaire  l>etween  those  relatives  contracted  in 
the  Peninsula,  under  disjtensation,  although  beyond  all  douU 
sucli  a  marriage  would  there  be  valid  by  the  lex  loci  contractus, 

1  Andrews  r.  Uis  Creditors,  11  La.  461,  479. 
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of  betDg  set  aside  by  any  proceed iags  in  tliat 


JfiK  (4)  F&rmalitiei  required  htf  the  Lex  Lorn,  —  Another  rule, 
utiDslljr  flowing  from^  or  rather  illustrative  of,  that  already 
I  fospecimg  the  validiLy  of  contractsi,  k  that  all  the  formaU- 
tiibpooCit  or  authentications  of  them,  wliieh  are  required  by  the 
kiba«are  ttiditf|ieii8ablo  to  tbdr  validity  everywhere  else.^  And 
lUiiiiii  precise  conformity  to  the  rule  laid  down  on  the  subject 
kj  Bfnlleiioita**  *  II  (aut,  par  ra[>[>ort  a  la  fortne  intnns^ue  et 
fQMkQliTe  des  actea,  suivrc  eucoro  la  loi  du  contraU  Quand  la 
k^cdge  eeriiitncii  formaliici^,  lei^qncUes  sent  attacht^es  aux  choscs 
U  faut  auivre  la  loi  do  la  situation/  ^  Burgnndus  luis 
the  same  doctrine  in  very  pointed  terms.  ^  Et  qtiidem 
"turn  iiiatruoienti,  in  solemnitatihu?*,  et  cercmonii«,  et  gene- 
.».«c.  to  omniUos,  quas  ad  foriuam  ejusque  perfectiunem  perti* 
■ttl«  qiecimndA  est  conauetudo  regioniii,  ubi  fit  negotiation  ^ 
saya :  *  Atit  Htatutuni  loquitur  de  hia,  qu£e  concernunt 
odUiialiaiieiii  rel  soIemnitutcfD  actus  ;  et  temper  in»pici- 
f«l  consitetudinem  h>ci,  ubi  actus  celebmtur,  8ive  in 
oMielJbiis^  iive  in  judiciia.  sive  in  testatuentis,  iiiive  in  ini^tru* 
■MiK  aiil  alib  oonfieiendiH/  ^  And  n^'iiin  :  '  In  eoncernentibun 
^ctaelum,  et  emerji^ntibua,  iipectatur  ]oi!U8,  in  quo  contrahitur; 
caD€eraentibaa  meram  nolemnitateni  eujuBcunque  actus, 
^Dc^iaqtio  iUe  celebmtur.^*    Casaregis  ^ays:  ^  Communitiaima 


,r  WiirT^)i1«ir  a  Blt^U,  111,  112;  pott,  •*  22^0 ff. 

\  For    Uw,  |it.  U  c.  I,  p  2».  30;  3  Id, 

i.  4M-dl«  ^.U/i^^mo\  \\»rreudi»r  r.  VVAHGnder,  0  Bligh,  HI;  aule, 

*CnklD#*t  l&Bi.  bk  a,  Ui.  %  ■  SlMU  p.  514,  515;  IBoulletiots,  Quest. 

'  '^  '    '     Hooklir.  Coui.  de  llourg.  c  :*U  ».  2»ia;  2  Boullifnow,  oU.  40.  p. 

110;   I  UfTliS  Op.  6m  ColliB.   Ug.  %.  4,  n,  5J»,  ed.  1737;   Id. 

'  Pand.  5,  1,  9.  51 ;  I  BoiiUervoi*.  oU,  2:i,  p. 

'fi  Ljiw,  Jr7,  8a»  'ri  \ :  r»  riyd<**»uj»,  l>n»ll 

In  Ilopjtii  r.  Humphruy*,  8  AUrt*  M.S. 

%,  2m  a. 


Ilk  p.  i«e4^ 


C^  tn  U9S; 


oi*,  4Q.  t',  l*ii ,  aiit«, ».  240;  1  BoaltoiioU,  ob«.  sa,  p.  401, 
*  %mwndm,  TfMk  4,  n*  7.  a-  30;  pout,  ».  BOO  a;  S  BoallesioUi,  obiu  40, 
*llilb.O|»rm«CoiiKoer  s.  l,at-4,L  l,Coiicloi,  de  SUtuL  torn.  8. 

'  »«-«^.  0|wm, tH.  I,  D*  »ial«.  •.  12.  glo»  7,  n.  W,  toB.  1.  ^  224.  ed.  1081. 
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enim  est  distinctio,  quod  aut  disseritur  de  mode  procedendi  in 
judicio,  aut  de  juribus  contractus,  cui  robur  et  specialis  fonna 
tributa  est  a  statute,  vel  a  contrahentibus.     Et  in  primo  casa 
attendendum  sit  statutum  loci,  in  quo  judicium  agitatur ;  in  se- 
cundo,  vero,  casu  attendatur  statutum  loci,  in  quo  fuit  celebratos 
contractus.'  ^     Hertius  is  still  more  direct.     ^  Si  lex  actui  formam 
dat,  inspiciendus  est  locus  actus,  non  domicilii,  non  rei  sitae;  id 
est,  si  de  solemnibus  quseratur,  si  de  loco,  de  tempore,  de  modo 
actus,  ejus  loci  habenda  est  ratio,  ubi  actus  sive  negotium  celebia- 
tur.'  2    ChristinfiBus,  Everhardus,  and  other  distinguished  juristB, 
adopt  the  same  doctrine.^    And  it  seems  fully  established  in  the 
common  law.    Thus  if  by  the  laws  of  a  country  a  contract  is  void 
unless  it  is  written  on  stamped  paper,  it  ought  to  be  held  void 
everywhere ;  for  unless  it  be  good  there,  it  can  have  no  obligar 
tion  in  any  other  country.*  (a)  It  might  be  different  if  the  contract 

*  Casaregis,  Disc.  Com.  179,  n.  59. 

«  Hertii  Opera,  Collis.  Leg.  s.  4,  n.  10,  p.  126;  Id.  n.  59,  p.  148,  ed.  1787; 
Id.  p.  179,  209,  ed.  1716;  ante,  s.  3,  8,  10,  11.  See  also  Cochin,  (Eutics, 
torn.  1,  p.  72,  4to  ed.;  Id.  torn.  3,  p.  26;  Id.  torn.  5,  p.  697;  D'AguesaeBn, 
(Euvres,  torn.  4,  p.  637,  722,  4to  ed. 

»  Everhard.  Consil.  72,  n.  11,  p.  206 ;  Id.  n.  18,  p.  207;  Id.  27,  p.  209;  poet, 
8.  300  b;  Christin.  Decia.  283,  vol.  1,  p.  355,  n.  1, 4, 5,  8,  9-11 ;  post,  s.  SOOc; 
Moliii.  Coram,  ad  Consuet.  Paris,  tit.  1,  s.  12,  gloss.  7,  n.  37,  torn.  1,  p.  224; 
post,  s.  300  c/;  2  Boulleuois,  obs.  46,  p.  460,  461;  ante,  s.  122.  Dumoolin 
pushes  the  doctrine  further,  and  says:  £t  est  omnium  Doctorum  senteatit) 
ubicumque  consuetudo,  vel  statutum  locale,  disponit  de  solemnitate,  vel  forma 
actus,  ligari  etiam  exteros,  ibi  actum  ilium  geientes,  et  geslum  esse  validam, 
et  efficacem  ubique,  etiam  super  bonis  solis  extra  territorium  consuetudinifl. 
Molin.  Consil.  53,  s.  9;  Molin.  Oper.  tom.  2,  p.  965,  ed.  1681;  Burge,  Col  fc 
For.  Law,  pt.  2,  c.  9,  p.  865,  866;  post,  s.  441. 

*  Alves  V.  Hodgson,  7  T.  R.  241;  Clegg  v.  Levy,  3  Camp.  166.  But  see 
Chitty  on  Bills,  8th  ed.  143,  note,  and  Wynne  u,  Jackson,  2  Ross.  351; 
3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  762.  The  case  of  Wynne  v.  Jack- 
son, 2  Russ.  351,  is  certainly  at  variance  with  this  doctrine.  It  was  a  bill 
brought  to  stay  proceedings  at  law  on  a  suit  brought  in  England  by  the  holdei 
against  the  acceptor  of  bills  of  exchange  made  and  accepted  in  France;  an<i 
which,  in  an  action  brought  in  the  French  courts,  had  been  held  invalid  foi 
want  of  a  proper  French  stamp.  The  vice-chancellor  held  *  that  the  circum- 
stance of  the  bills  hemg  drawn  in  France,  in  such  a  form  that  the  holder  conic 
not  recover  on  tliem  in  France,  was  no  objection  to  his  recovering  on  them  it 
an  English  court.'  This  doctrine  is  wholly  irreconcilable  with  that  in  Alva 
17.  Hodgson,  7  T.  R.  241,  and  Clegg  v.  Levy,  3  Camp.  166;  and  if  by  the  lawi 
of  France  such  contracts  were  void  if  not  on  stamped  paper,  it  is  equally  un* 


(o)  See  Satterwaithe  c.  Doughty,  1  Busb.  (N.  Car.)  314;  Fant  v.  Miller 
17  Gratt.  (Va.)  47. 
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pftyablo  in  another  country ;  or  if  the  objection 
I  not  lo  Uio  viUiditj  of  the  contract,  but  merely  to  the  admia- 
lAdiljr  of  otiber  proof  of  the  contract  in  the  foreign  court '  where 
•  MUl  wtm  brouglit  to  enforce  it ;  or  if  the  contract  concerned 
lal  or  immovftblo  property  aituated  in  another  country  whose 


I  ttpcm  leknawliftcjged  principleu.  In  Uie  CSAO  of  Jaium  p.  Cathcr- 
wm^  1  ih»«L  h  Ky.  too,  where  Ofiaunipit  wm  brought  for  mon«'y  lent  in 
IfniMi,  wad  %&8lMBped  paper  receipt*  were  produced  in  proof  of  the  bao, 
MMaoi  waa  i^mmd  to  ahow  that  by  the  laws  of  Franco  »ucb  recei[*t«  requinid 
•  maf  la  ramler  Itken  ralid;  but  it  wax  rejected  bj?  the  court,  and  the  reoeipU 
am  admHtad  la  arldatieo  upon  the  ground  t^iat  the  courts  of  England  could 
laitika  nobea  of  ih«  rrvanua  lawt  of  a  foreig^n  country.  But  Uiii»  ia  a  i^ery  in- 
wi^kmAgnmad  U  tb«  loatt  rpquirod  such  receipt  and  stamp  to  make  it  vHlid  as 
iimeL  A&d  if  tha  ban  waa  gocMJ  ^>er  »e»  but  if  the  titaiup  was  requisite  to 
■lit  Ilia  fvcatpt  good  aa  aYidenoe,  then  auother  question  might  arise,  whether 
^m  froof  Ibui  that  raqut?^  bj  the  law  of  France  was  admi^Hible  uf  a  writ* 
ia>wtiaLitN>  Tkbeasa  alio  b  hiconsistent  with  the  custs  in  3  Camp.  1(36.  Can 
i«alnMl  be  good  to  aiij  oouutry  which  is  vuid  by  Uie  law  of  Ih^^  place  whenA 
iiiaada  bsaam  It waata  tha  liolemnities  required  by  that  law?  Would  a  parol 
Mfeaaliiiade  In  Bnflaad,  ratpecting  an  interest  in  Iiintii%  against  the  statute 
rfim^  be  batd  val&d  rlM where  ?  Would  any  court  diBpencte  with  the  written 
Qpoo  such  a  contract?  On  a  motion  for  a  new  trial,  tlie 
it,  Lcid  Chief  Juiitice  Abbott  raying:  *  The  jioint  is  too  plaiu 
kfugmmmmi.  It  hai  been  settliHl,  or  at  lenat  considered  an  settltnl,  ever  since 
iitiatf  of  Lnitl  Hardwicke^  that  in  a  British  court  we  cannot  take  notice  of 
lawa  ol  a  fomign  ^itate.  It  would  be  productive  of  pro<ligioua 
li,  ia  eTffrj  ea^  in  which  an  instrument  was  ex<M;ut«Hl  in  a 
)  wem  to  receive  in  evidence  what  Uic  law  of  that  country 
a^  il  onto  to  aaeeiiaiti  whether  this  instrnment  waa  or  was  not  valid.' 
Vtt  ifiigl  flutmbaioti  lo  hia  I.<  hia  reasoning  is  wholly  inadmin^ble. 

TW  law  b  aa  riaarly  aettUd  a  can  Im>.  that  a  crmtract,  void  by  tho 

km^thm  pUoa  wfirni  it  u  niadt%  U  TUiil  evi*ry\(h«^ro.     Vet,  in  every  such  caaHf 
'  mmj  Im  the  t neon v<?nio nee,  conrt«  of  liv^  nrc  Viound  to  a«crrtain  what 
\  Ihiv  ia.     Aad  it  would  be  a  p*^: 
iImcIi,  for  want  of  dm 
»  VDid,  alMMilii  yat  ba  valid  in     i  m 
I  a  — M  liialnii  oa>y  tiy  owtttming  well^-i   i 

I  la  before  lx)nl  Hardwicko  waa  probably  iV^neher  r.  LawiDon  (Cas.  t.  Hard. 

b  II.  IH),  which  waa  tlia  eaae  of  a  contract  betwcun  Kng}t>«limen»  to  b?  c^x*. 

I  \m  E»^fHt»4,  to  eairy  od  a  smuggling  trad«>  against  tlM>  lawn  of  Portugal* 

i  llanlwkka  lald  llial  auch  a  traile  was  not  only  a  lawful  trade  in  Kngtandi 

Piry  BMiaii  m^ctmngtd*     The  case  ih  wholly  distinguishable  frr»m  the  prea» 

imm^  aMi  frniB  tlial  of  any  contract  made  in  a  country  and  to  lie  executed 

^wlilek  ia  invmUd  by  it*  tawi.     A  contract  tnade  in  Portugal  by  (let^ons 

I  tliafs,  iooarry  on  ami •  Minut  iU  Uwa,  would  or  ought  to  be 

I  laid  anuywiMfa.    Bae  ala^  on  Comm.  k  Manuf.  e.  !2,  p.  KK). 

fi  tm4^Bm  r.  Vaa  Bcnaialaar,  1  J«ihni^.  (N.  Y.)  ^4;  Jnmoii  p.  (  athf!rwo«xK 

h  Uj.  Wk     Sat  Clarke  v.  Corhran,  3  Mart.   (La.>  3:>8,  lim,  3^1; 

i  a.  Tbomloii,  6  A*  It  E.  185;  Yatea  r.  Thomson,  3  Cb  k  F.  bii. 


ty  in  jurisprudence  to  hold 

'■■*  in  the  place  where  it  was 

untried*     We  can  arrive  at 

Mil  principles.     The  case  al» 
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laws  are  different,  respecting  which,  as  we  shall  presently  sec, 
there  is  a  diflference  of  opinion  among  foreign  jurists,  although  in 
England  and  America  the  rule  seems  firmly  established,  that  ike 
law  rei  sited,  and  not  that  of  the  place  of  the  contract,  is  to 
prevail.^ 

260  a.  Forms  of  Public  InstrumenU.  —  So  where  the  forms  of 
public  instruments  are  regulated  by  the  laws  of  a  country,  they 
must  be  strictly  followed,  to  entitle  them  to  be  held  valid  eke- 
where.  As,  for  example,  if  a  protest  of  a  bill  of  exchange,  made 
in  another  state,  is  required  by  the  laws  of  that  state  to  be  under 
seal,  a  protest  not  under  seal  will  not  be  regarded  as  evidence  of 
the  dishonor  of  the  bill.^ 

261.   Oround  of  this  Doctrine.  —  The  ground  of  this  doctrine, 
as  commonly  stated,  is  that  every  person  contracting  in  a  country 
is  understood  to  submit  himself  to  the  law  of  the  place,  and 
silently  to  assent  to  its  action  upon  his  contract.     Paul  Voethas 
expressed  it  in  the  following  language :  *  Quid  si  de  contractibos 
proprie  dictis,  et  quidem  eorum  solemnibus  contentio  ;  quis  locus 
spectabitur,  an  domicilii  contrahentis,  an  loci  ubi  quis  contrahit? 
Respondeo,  affirmanter,  posterius.     Quia  censetur  quis,  semet 
contrahendo,  legibus  istius  loci,  ubi  contrahit,  etiam  rations  80- 
lemnium  subjicere  voluisse.     Ut  quemadmodum  loci  consuetude 
subintrat  contractum,  ejusque  est  declarativa  ita  etiam  loci  statu- 
tum.'^     It  would  perhaps  be  more  correct  to  say  that  the  law 

1  Post,  8.  363-373,  435-445;  Foelix,  Confl.  des  Lois,  Revue  fitrang.  et 
FraiK?.  torn.  7.  1840,  8.  40-50,  p.  346-359. 

a  Tickner  v,  Roberts,  11  La.  14;  Bank  of  Rochester  t7.  Gray,  2  Hill, 
(N.  Y.)  227. 

»  P.  Voet,  de  Stat.  8.  9,  c.  2,  n.  9,  p.  267;  Id.  p.  323,  ed.  1661;  Cochin, 
(Euvres,  torn.  5,  p.  697,  4to  ed. ;  Ferpisson  on  Mar.  &  Div.  397;  2  BouUe- 
nois,  obs.  46,  p.  475,  476;  Id.  500-502;  Casare)^s,  Disc.  179,  s.  56;  ante,  a.  122. 
Boullenois  and  some  other  jurists  contest  the  universality  of  this  presumed 
assent  to  the  law  of  the  place  of  the  contract,  and  assert  that  this  principle 
generally  and  broadly  taken,  gdndralement  et  cruement  (nuditer  et  indistincte), 
is  not  correct.  But  where  no  other  place  of  performance  is  pointed  out,  it 
seems  difficult  to  see  what  other  law  is  to  govern.  See  2  Boullenois,  obs.  46, 
p.  457-459;  Id.  501-518;  Bouhier,  Cout.  de  Boiirg.  c.  21,  8.  191,  192;  Voet, 
de  Stat.  8.  9,  c.  2,  s.  10,  p.  269;  Id.  p.  325,  ed.  1661.  Hertius  even  goes  so 
far  as  to  say  that  the  law  of  the  place  of  a  contract  does  not  govern  where  the 
party  is  a  stranger,  ignorant  of  its  laws:  *  Non  valet,  si  exterus  ignoravit  statu- 
turn.'  1  Hertii  Opera,  de  Collis.  Leg.  s.  4,  p.  126,  127,  s.  10,  ed.  1737;  Id. 
p.  179,  ed.  1716.  See  also  2  Boullenois,  obs.  46,  p.  502.  Can  a  stranger  liv- 
ing in  a  country  plead  ignorance  of  the  laws  of  that  country  in  his  defence? 
Is  he  not  bound  by  them  whether  he  knows  them  or  not  ?    Huberus,  on  the 
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%ct  of  tfae  cootrsct  acts  upon  it,  independently  of  any 
:>f  the   partii's,   in   virtue   of  the  general  sovereignty 
by  everj*  nut  ion  to  regulate  all  persons  and  property 
liclioiis  nritliiu  it*  own  territory.*    And  in  admitting  the 
■'ofeigw  country  to  govern  in  regard  to  contract*  made 
Wf  tmtiou  merely  recognizes,  from  a  principle  of  comity ^ 
r%bl  to  exi»t  to  other  nutionH  which  it  demands  and 
for  iti*elf,*    Some  foreign  juri3«it8   nialce  an    exception 
general  rule  in  cascH  of  contract  made  in  a  fureign 
(y  any  pernonn  for  the  purpose  of  evading  the  revenue 
r  ibe  local  solemnities  prescribed  by  the  laws  of  their 
>liy  respecting  »uch  contracts,^     Thus  Paul  Voet  lays 
Mmtmg  Im  exceptions*     ^  Nisii  quia,  quo  in  loco  domicilii 
lolestatn  aliqtiam  vel  sumptuosam  solemnitatem,  adeoque 
I  ioi  9t  '    '^      ilia  necensifate  cogente  alio  ]u-ofici.seatnr, 
loeiiHi  lit,  gesto  lililii  negotio,  reverlatur.^     Ni^ii 

m  loctim  domicilii  velit  uti  fttatuto  Ruae  patriae  favora- 
d  solemnia  ;  turn  forte  contractus  alibi  ita  gestus,  ubi 
tmia  rrant  adbib^^nda.  ex  aujuo  et  bono  in  patria  ^us- 


/^  Fraudt, —  Illustrations  of  this  rule  might  be 
Thuii  hy  the  EnglUh  and  American  law,  con- 
vriihin  the  purview  of  what  is  called  the  statute 
ntquire<l  to  be  in  writing ;  such  are  contracts  re- 
Ale  of  landa,  contracta  for  the  debtnof  third  persons, 
f  Ibr  the  aale  of  goods  beyond  a  certain  value.     If 
ols  RUide  hy  parol  (per  verba)  in  a  country  by  whose 
rsre  require*!  to  be  in  writing,  are  sought  to  be  enforced 
country,  they  will  be  held  void,  exactly  as  they  are 
in  the  place  where  they  are  made,  (a)    And  the  like 

iKai  tl}#  law  of  thu  jAnc^  of  thr  eontnwi  goTenui,  ofii  only 
wbo  art  domicile,  hut  tiiote  twho  ani  CQtninomtii  Ibere. 
L  3.  D*  Conftirt  teg.  ft  $. 

I^liinioo  cil  Mr.  Chief  Juattce  Mariliall  En  Ogdien  v.  8aaad«r«, 

i,  d«  SteloL  i.  9»  0.  2.  a.  0.  p.  deS,  txeep.  3*  4;  Id.  p.  3SI»  rd. 


t,  PL  d08,  td.  1T15;  Id.  ^  821,  ed.  1061, 


»  Ihid. 


ou  9.  Biffm,  12  e,  B.    F<Mii  r.  Miller,  17  Onit.  (VfL)  47*   But 
p  w,  Sae^iMTilk,  5  Eic.  2X5;    If  It  bt  merely  decl»r^d  thai  the  waiil 
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rule  applies  vice  versa  where  parol  contracts  are  good  by  the 
law  of  the  place  where  they  are  made ;  but  they  would  be 
void  if  originally  made  in  another  place  where  they  are  sought 
to  be  enforced,  for  want  of  certain  solemnities,  or  for  want  of 
being  in  writing,  as  required  by  the  local  law.^  (a)  It  is  a 
very  different  question,  as  we  shall  presently  see,  what  rule  is 
to  prevail  where  the  contract  respects  real  or  immovable  pro- 
perty, and  the  law  of  the  place  of  the  contract  and  that  of  the 
situs  rei  require  different  forms  and  solemnities  to  give  validity 
to  them. 2 

262  a.  Safety  of  Goods  to  be  delivered  in  a  Foreign  Courdry,^ 
But  suppose  goods  are  bargained  for  by  a  merchant  in  one  coun- 
try to  be  paid  for  on  delivery  by  a  merchant  in  another  country, 
who  is  domiciled  there,  and  has  given  the  order  therefor ;  and  the 
law  of  the  country  where  the  bargain  is  made  does  not  require 
that  there  should  be  any  memorandum  thereof  in  writing ;  but  the 
law  of  the  country  where  the  delivery  is  to  be  made  does  require 
such  a  memorandum  in  writing.  By  what  law  is  the  bargain  to 
be  governed ;   by  the  law  of  the  place  of   the  bargain,  or  by 

that  of  the  place  of  delivery  ?     It  seems  to  have  been  thought 

• 

1  2  BouUenois,  obs.  33,  p.  459-4G1 ;  1  Boullenois,  obs.  46,  p.  492-498;  Id. 
499  ;  Id.  5()G ;  Id.  523 ;  Erskine's  Inst.  bk.  3,  tit.  5,  s.  39, 40;  Vidal  r.  ThompsoDt 
11  Mart.  (La.)  23;  Casaregis,  Disc.  179,  n.  69,  60;  1  Hertii  Opera,  de  Collis. 
Leg.  p.  148,  8.  59,  ed.  1737;  Boullenois,  Quest,  de  la  Contrar.  des  Lois,  p.  5; 
Livermore,  Dissert,  p.  46,  s.  41 ;  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  1,  p.  29; 
3  Id.  pt.  2,  c.  20,  p.  758-702,  709;  Alves  r.  Hodgson,  7  T.  R.  241;  Cleggr. 
Levy,  3  Camp.  166.     But  see  Wynne  v.  Jackson,  2  Russ.  351;  and  James  r. 
Catherwood,  3  Dowl.  &  R.  100;  ante,  s.  260,  and  note,  p.  216;  post,  s.  862- 
373.     Ilertius  seems  to  think  that,  if  foreigners  in  another  country  make  a 
contract  according  to  the  law  of  their  own  country  (both  belonging  to  the  , 
same  country),  in  such  a  case  tlie  contract  will  avail  in  their  own  country 
even  if  not  made  according  to  the  lex  loci  contractus.     1  Hertii  Opera,  de 
Collis.  Leg.  s.  10,  p.  126,  128,  ed.  1737;  Id.  p.  179-181,  ed.  1716.     Sois  Voet, 
de  Statut.  s.  9,  c.  2,  excep.  4,  p.  2G8,  ed.  1710;  Id.  p.  325,  ed.  1661.     But 
Boullenois  has  observed  that  he  does  not  find  any  authors  who  are  of  opinion 
that  such  a  contract  made  elsewhere,  according  to  the  law  of  their  own  coun- 
try, ought  to  have  place  even  beyond  the  country.     2  Boullenois,  obs.  46, 
p.  459. 

a  Post,  s.  363-373,  435-445;  1  Boullenois,  obs.  23,  p.  448-472. 

of  a  stamp  shall  make  a  note  inadmis-  r.  Miller,  supra;    Bristow  ».  Secque- 

sible  evidence  of  debt,  the  note  may  ville,  supra. 

still  be  read  in  evidence  in  a  state  in  (a)  See  Denny  c.  Williams,  5  Ai- 

which  stamps  are  not  required.     Faut  len  (Mass.)  1. 
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lat  in   such  a  case  the  law  of  the  place  of  delivery  is  to 
overn.*  (a) 

263.  (6)  Nature^  Obligation^  and  Interpretation  of  Contracts,  — 
uaother  rule  illustrative  of  the  same  general  principle  is,  that 
he  law  of  the  place  of  the  contract  is  to  govern  as  to  the  nature, 
he  obligation,  and  the  interpretation  of  the  contract,  locus  con- 
ractus  regit  actum.^  (6)  Again :  *  Quod  si  de  ipso  contractu 
[uaeratur,'  says  Paul  Voet,  *  seu  de  natura  ipsius,  seu  de  iis,  quae 
)x  natura  contractus  veuiunt,  puta  fldejussione,  etc.,  etiam  spec- 

^  The  case  of  Acebal  v.  Levy,  10  Bing.  376,  seems  to  have  involved  this 
rery  question,  although  it  does  not  appear  to  have  attracted  the  attention 
ather  of  the  bar  or  of  the  court.  The  case  weut  off  upon  a  supposed  variance 
between  the  counts  and  the  evidence.  The  statement  of  the  facts  in  the  body 
trf  the  report  does  not  show  whether  the  goods  in  the  case  which  were  sold  and 
shipped  at  Gigon  in  Spain  by  order  of  an  agent  of  the  defendants,  were  to  be 
Knt  to  the  defendants  in  England,  were  sold  to  be  paid  for  in  England  after 
their  arrival  and  delivery  there,  or  were  to  be  paid  for  on  their  shipment. 
Bot  Lord  Chief  Justice  Tindal  in  delivering  the  opinion  of  the  court  said  that 
h)  point  of  fact  the  parol  evidence  at  the  trial  established  that  the  price  of  the 
gwd8  was  to  be  the  current  shipping  price  at  Gigon,  and  to  be  paid  for  on  the 
^livery  thereof  in  England.  The  defendants  refused  to  receive  them,  and  the 
>g^t  of  the  plaintiff  then  sold  them  for  account  of  the  plaintiff,  and  the  action 
^as  brought  for  the  difference  between  the  price  of  the  purchase  and  the  sale 
thus  made.  One  of  the  objections  taken  was  that  there  was  no  memorandum 
h»  writing  required  by  the  English  statute  of  frauds.  The  objection  was  not 
*»tained  because  the  court  thought  that  there  was  a  sufficient  memorandum ; 
hut  the  memorandum  varied  from  the  counts  in  the  declaration.  But  the 
wwt  and  bar  seem  to  have  supposed  that  the  English  statute  of  frauds  did 
•Pply  to  the  case;  which  is  certainly  a  matter  open  to  much  discussion,  and  as 
*«  shall  presently  see,  post,  s.  285,  318,  has  been  thought  open  to  a  very  dif- 
ferent conclusion.     See  Vidal©.  Thompson,  11  Mart.  (La.)  23-26. 

'  1  Emer.  Assur.  c.  4,  s.  8,  p.  122,  125,  128.  See  Casaregis,  Disc.  179, 
»•  W;  Erskine's  Inst.  b.  3,  tit.  2,  s.  39,  40,  p.  514,  515;  Delvalle  v.  Ploraer,  3 
Camp.  47 ;  Harrison  t?.  Sterry,  5  Cranch,  280 ;  Le  Roy  v,  Crowninshield,  2 
^a«m,C.  C.  151  ;  Van  Reimsdvk  ».  Kane,  1  Gallis.  C.  C.  371;  2  Kent  Com. 
H  458-469;  Fergusson  v.  Fyffe,  8  CI.  &  F.  121,  140. 

(a)  See  Green  t^.  Lewis,  26  Q.  B.  r.  Brainard,  41  N.  H.   256;  Frink  r. 

^P-  Can.  618.  Buss,  45  N.  H.  325;  Ivey  v.  Lalland, 

(J)  See  Scudder  r.   Union  Bank,  42   Miss.    444;    Drew  r.    Smith,   59 

^U'.  S.  406;  Liverpool  Credit  Co.  v.  Me.  393;  Stone  t?.  Perry,  60  Me.  48; 

Wter,  L.    R.  3  Ch.  479;    Cobb  r.  Wright  t?.  Andrews,  70  Me.  86;  Ra- 

Well,  37  Vt.  337;  Cantu  v.  Ben-  bun  v.  Rabun,  15  La.   An.  471;  Har- 

ett,  30  Tex.  303;  Smith  v.  Chicago  ris  v.  Nasits,  23  La.  An.  457;  Archer 

I.v.  Co.,  23  Wis.  267;  Elliott  Bank t?.  v.  National  Ins.   Co.,  2  Bush   (Ky.) 

'esrtem  R-  Co.,  2  Lea  (Tenn.)  676;  226;  ante,  s.  242;  post,  s.  279. 
illiams  r.  Carr,  80  X.  Car.  294;  Bliss 


:-.rc::z»cTn5  eelebratur ;  quod  ei 
jirESTUxuksrar. '  ^    Fiiut,  as  to  tbe 

=  ?   T:^^  :>  Siii  !.;.:-  L   i^  ::    T-  iffr.  si  1757:  Id.  p  253,  ed.  1681. 
J    V..^.-   ,.  *,-:_    in;,-*   iL_   :iL   ^.itt  stTii*  Toixi-      VotA,  ad  Pftnd.  4,  1, 29, 

T    Ir.     -il-       '^.  hi'-er-fTi?  S'liritmzL.' siv*  ii»- •  aaandre  negotium  gestum 

^ii.: •^  :.^  :.  1.  v. : : .z.  --ri:r ' :  :•  •:  t~lj.  -o  ii  itui^-^ij  5 1^  siiOrea do.  fidejubendo,  here- 
- 1  iK>  -J.  L  .".r -.  -. ■  :■ :  L J .  -*  ^ . ::_  ^  m  •  J : .  ~n*  i * -Lferrirttes  atatuti&w  arbitror, 
jrr-**'  -t-r  .  —  •  :i  :^ia  :':c.irifcrr:.~  za^'^i^^*  fs;  5£,  cfLtn  quod  restitutio  peti- 
---.•'  a. •-.-J.  ?.:.  Jri^rTT  T-.i-L-sLTr  iz.  iTr^.Li'tii i*  :t«»  rcstiiatioDis  oontTOTeniu, 
•  T*  re*  _j^-  i<r  :i  t'^  rrcTTTiri-Ln  -ess.  «  i-  i^:*.^  Isssio  coDtig;it,  eodem  ia 
l:»:r  ^:-t  :_  :  tl*-F  --il:  Xt^:  ii:t-*rrL  "zirz^  jwi:'  ciT>cares  i[«as  contigerit, 
Tr  -.::  :  ._->  nijin^r^.  :r.LiL  e-:-^^  *si-  *?-:••*  paso  discnctas.  an  veroprop- 
V  :.rr'.r.':i  s  ^rzn-ifc  :i.  J:o;  xcirkMa*  SftJcStrikifc-  Si  lamen  contractus  im- 
T>=-r-:-"  L'M  i-  :ts:  :»:ir*?:-*  Ixc  Srri  Seheax,  sed  ad  locum  alium  sit 
dr-:::i-..— -  i-:-  >•::  ?:cTT»rr:L«.  «■£  i=T'l:3Tr*i  i^^rss  ffpectandas  esse  ratio 
^"l-LtZ:  .:  :'^-  «»mi'f--  :t;-«  !•:•::  •:irm  iii.Tlr=araiiim  aociftere  debuit  cod- 
irvrr-s.  iizm  *;-»  *rkr-.  ler^  rescl-nTzr.'  Bcd>Doi$  sars  that  jurists  dis- 
;:r.r:.>i.  f:-:r  -iilrr*  :-  ^iLr^i*.  ^!.>  S::r^:az.iia2ia  oontnunuom;  (2.) 
y a : ---ill ^'.r.z.*rs.7Z-zz=.i  -* . »  A ;^: :  >* 1 111; &  c?c rrfcr: i uai ;  (4. )  Solemnia  contnl^ 
;--=:-  Ilr  iiT*:  •  II*  ijT^rllTL:  s-rtSAiiiilLi  cccrraftanm.  tout  ce  qui  sertiil* 
cc:rTi>::: 'n  i-V.'ri-rTire  i-=-*  .-r-irii?:  c"e<:-i-i:r?-  tool  ce  qui  est  de  TesMoce 
.ifrTTrm:::!^:  la  r.iTur?  de  cii:;-*  ir:e.  *•«  sm*  «:j->:i  il  c«  serai t  pas  un  tel  acte. 
Sul'^tar.'.iAliA  ?:li.4.  cujp  :l&  tiTzr.nn  ?;  e<«M':^i:&ia  nniojcnjosqae  actus  oonsti- 
\i:i'..z.  -:  5:-e  lis  iaI:*  4c:-=^  rrs?^  r.-:.=  ros*:;.  cum  fonna  dat  nnicuiqne  esse  id, 
q-jT'l  ^:.  S.::ra-i  o^::e  dvfr. :::■:::-  -e  c?z:5e:^:ena#Dt  d«  parties  dans  tousles 
ccT-m:*,  la  irh.^^.  kI  lr<  rrii  .i*  la  ch-:^^  dai:*  cc  coDtrat  de  rente,  pertinent 
ai  -v.*  >:a:.::.i':A  vV:-.:t:i^:u-z:  e;  ad  ^reciem  contrartos  const itueudam;  etelles 
V :.:  :•?"..  :::i»:.t  r.i"*.vs?a:7^5.  i-trlnserirs  «et  c: n5:;tui:re5  d'un  contrat.  que  sine 
: : <  n V- : v. <  ;. . ;  ^^ ■  ri : ur .  :: .t.  vtur a: .  Xaiurai : a  contraotunm .  ce  sont  les  suites et 
>5  ev  j-A^:  :ii.'r.:5  ^;u:  duer.:  e:  4ier:Ter.t  -ie  la  nature  el  de  I'osp^ce  de«  contrats, 
d?:::  :".  <'.\c-.  Xjv.iralia  c:>n:ra::uiim  ii:?U3tar  ea,  qua?  pendunt  et  mananta 
::  a :  ■  I ra  o t  :  o;e*M :e  o  a;  i> -^  .:e  a : :  ii* :  sed  e j  'o?  f onnam  non  consti tuunt  Telle 
e*t  'a  c.»r.i:::ie  dar.>  la  ver.;e.  Mais  par  rappi^rt  k  c«  engagements  qui  den- 
v-:.:  le>  <^  r.:rai<,  on  •*:!  distia^je  de  deux  sortes.  II  y  en  a  quae  sunt  interna, 
invi-.iM^iM.  el  i:i>;:\irab:l:a:  o'e>:-a-*I:re.  qui  sent  lies  et  attaches  k  chaqM 
f  "j^e-:-  -le  c.-iiirats,  e:  o,i:;  m'»rI  prprv-  a  chacun  de  ces  contrats,  suivant  la  dif- 
ferrri;t  i:.i::ire.  d.^r.l  il>  *oni.  Qua?  calune  contractus  coh^erent,  et  snntTcluti 
proj-rine  j- ssessioiie?,  prv^rriap  aifectiones  ab  es-sentialibus  cujusqne  conlrtC' 
tus  Trir:':i:ii5  enaia\  To'/.e  e>l,  dans  un  cf>nlrat  de  rente,  la  necessitd  que  1* 
rlomaii:e  «ie  la  ch'\<e  vendue  soil  transfer^  k  Tacquereur;  et  &  cet  dgard  p" 
ije  leut  >e  soiL<traire  h  ces  ch«>50s:  on  ne  pourrait  pas  en  effnt  stipuler,  q^ 
le  rloniniiio  de  la  chose  venilue  re  passerait  pas  iTacquc^reur;  et  il  yen  aquine 
naifrtht  'lue  de  Tusage  ordinaire  oii  on  est  d'en  convenir,  et  qui,  h  raisonde 
c*.'ci.  *^o:it  louj^urs  prosumos  etre  conrenus  par  les  parties.  Qusi?  ex  consuetu- 
dine  f-tiam  iu-iunt  contract i)»U5.  quae  coiisuetudo  in  naturam  quasi  contractus 
traiisiit;  et  on  les  appelle,  externa  et  separabilia.  Telle  est  la  garantie  defait 
dans  uiie  cession,  et  a  cet  cgard  on  peut  y  dcroger,  les  parties  peuvent  stipule? 
qu*jl  n'y  aura  d'autre  garantie  que  celle  que  Ton  appelle  garantie  de  droit. 
Accidentalia  contractus,  ce  sont  les  choses,  qui  ne  sont  point  de  la  substance 
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MDtnictt  by  which  is  meant  thoso  qualities  which 
to  it,  and  by  hiw  or  ciii^tom  always*  accoiupany  it 
re  iti  it'  Foreign  jurists  ore  accustomed  to  call  such 
^  iiiitunma  cciuiractugu'*  '  Ea  enim,  quae  auctoritate  legis 
^uetudiiu^  cuntractum  eomitnutur^  eidem  adhaTeut,  natu- 
loeloribus  n|i|>ellantur*  Lex  euim  altera  est  qua-si  naturo^ 
lufttin  trmsit    Atque  quoad  oaturalia  coutractuum  etiam 


fv  ii«  Tftf^tr.  f\m  no  Auefit  el  ne  d^rivetit  point  de  fta  nature  ct  de  son 
.  Ml  ton  I'  t  nn  convention  ordinaire;  mnis  qnc  nv  se  rccontrent 

onttmUv;  '  4ue  lea  jmrtie^i  en  convionncnt*     Acridcntalia  con- 

^  •BUt,  qii9  D#qne  nub^ttanliiiru  coivtractnum  con^tittiutit,  ne<jue  ex 
i  pol^til»  eoittnkctu^  dinisinaiit,  sed  pro  volutitato  catitrahetitititn, 
u«rljhii»  M>trnti  vrluli  v&ria  puctu.  Je  iroudraiB  iijouter,  ei  encore 
I  {,.1  «,  t,r  i^quijitfs  qt^fs  pi^r  ilits  dtA[KMitions  l^gzitt*s,  k  ta  verity,  tnais 
alr^  la  Uf^oris^iU^  de  donnrr  cAulion  ptmr  la  gnr&ntie  d^un 

Iqiteijc  n  nrti  daii«  crrtaina  cndroiU.  Enfin,  il  y  a  solemnia  contrao- 
IM  «n  itiAtingne  de  deux  sorter,  solemnia  intrius^eca,  et  ttolemnia  ex- 
So&rmniA  iatriiweos  eunt  «*a,  qu^  iiisunt  in  tp.sa  forma  cujusquo 
|W  MpATifi  ah  AH  pnnAiiDt:  telles  sont  len  chores  qui  nppartiennent 
m^h  tmmUt-  I"  I'acte,  et  qui  comine  tellca  sont  jmrtie  de  ce 

IIqc  riirt  «  lice  de  cet  acte;  nvLabi  mAti-eW^s  apft^llce'i  par 

■Bi  viitiilaiitiaiui  (^ntractuum.  Salem  nia  extritiHt^ca  it  tint  en,  quff* 
m  foimam  luilb«iii  et  ultra  ccjnvention«ra  contrahentiutn  ht*il  ad  if<«am 
^mh  mboraoilani,  pxtririM^cuA  accedunt,  et  ce  aont  W»  chohi^s  qui 
iMtil  Ml  rim  k  la  ouni^^stiion  tntrin»i*que  de  TmcUs*  nont  seukment 
poai  artiaiii  orif^inatum*  f^our  lui  procurt?r  von  execution.  La  tolein* 
^  wmi  trlteutf  nt  ni^ccjtfiairr,  qu«  »i  on  l*oniet  Tarte  n*est  pas  acte^ 
otttlr  f*xi*l^ni;9;  rocniMion  vitiat  ei  corrumpii  actum;  rniMin 
i  on  l»  pi^ee  irolontier»  inter  ftul>stantialia  contractuum.  Mais  k 
■njy  «xtriji»^ue,  il  n*en  ent  i>ai  toujour^  de  ni6mi%  aliquando 
Otlofwm  ex  omni  parte.'  1  Boulknoiji.  ob^,  23«  p.  416- 
»  ttlw>  S  Ihii^*  r/>l  ^  For.  Uw«  pL  2.  c.  0,  p.  dlS-BTK);  3  Id. 
Iifh.  76i,  7at,  7^'  >Tn  p.  Lippmann,  5  C.  &  F.  K  12,  IS. 

iift  M  «i«U  at  <tt.  f.s,  dii4iujpji«*h  l»**tww»n  th*»  f^^f^nce,  the 

hi llw  Mtkl«0l»  ol  cvnHractii  ;  thiP  former  i  li^* 

bllwaoMllltalliMi  of  il;  thf«  nexU  «Uat4n^  .^ut 

i^alj  iB9nlioi>f4,  by  opr^ration  of  law,  but  in  capable  of  a  ^ve ranee 
bitliijiim  II;  tnd  the  lai<t,  thone  ibini^  wbicli  Wlong  to  it  only  by 
■liiiut.  Wilbout  meaning  to  coniett  the  prtipriL'ty  of  tbitt  divi« 
i  ippti4ii  to  Indade  Iba  two  former  in  the  single  ward  nature  ai 
larantilt  to  Ottr  Bn^bli  Sdlom^  CuJaA  aluo  arlopu  tbe  same  coune. 
m.  ObTif*  n.  6*  See  alBO  2  Botillenoi*,  obn.  4»l,  p.  I€0,  461,  402; 
finMiiir  10  Mart.  (La,)  tfl  Merlin,  RrperL  ronvention.  a.  2, 
7l  Soiimbnr  *      .  Stat,  lit,  2,  c.  5,  ».  id;  2  a^ullcnain.  Appx. 

Col.  &  F*jr.  Uw,  pi.  2,  c.  20,  p.  ftl8^4i5L 
,  nba.  :>3,  p.  4I«;  2  Jd,  t»U,  4rt.  p.  460,   4«l ;  Voet,  de  SUt, 
%,  10,  ^  287;  Id  pu  .125,  rcL  ]60t;  Ilertius,  de  Collis.  Leg.  lom.  1» 
17;  liL  p.  I7f,  IW,  td.  1710,  poaU  i,  aOl/ 
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forenses  statuta  loci  contractus  observare  debent.'  ^    Thus  whether 
a  contract  be  a  personal  obligation  or  a  real  obligation ;  whether 
it  be  conditional  or  absolute  ;  whether  it  be  the  principal  or  the 
accessary  ;  whether  it  be  that  of  principal  or  surety ;  whether  it 
be  of  limited  or  of  universal  operation,  —  these  are  points  properly 
belonging  to  the  nature  of  the  contract,  and  are  dependent  upon 
the  law  and  custom  of  the  place  of  the  contract  whenever  there 
are  no  express  terms  in  the  contract  itself,  which  otherwise  con- 
trol them.     By  the  law  of  some  countries  there  are  certain  joialt 
contracts  which  bind  each  party  for  the  whole,  in  solido ;  aa<i 
there  are  other  joint  contracts,  where  the  parties  are,  under  cir- 
cumstances, bound  only  for  several  and  distinct  portions.^   I  c 
such  case  the  law  of  the  place  of  the  contract  regulates  thftc 
nature  of  the  contract,  in  the  absence  of  any  express  stipula.- 
tions.^    These  may  therefore  be  said  to  constitute  the  nature  oi 
the  contract.* 

1  Laut«rback,  Diss.  104,  pt.  3,  n.  .58,  cited  2  BoulleDois,  obs.  46,  p.  400. 
«  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  7,  s.  2,  p.  722-735:  post,  s.  322. 

*  Pothier  on  Oblig.  n.  201-268;  Van  Leeuwen,  Comment,  b.  4,  c  4,8. 1; 
Ferguson  r.  Flower,  4  Mart.  N.S.  (La.)  312;  2  Boullenois,  obs.  46,  p.  4«; 
Code  Civil  of  France,  art.  1197,  1202,  1220.  1222;  Code  de  Com.  art.  22,  WO- 
One  may  see  how  strangely  learned  men  will  reason  on  subjects  of  this  oatoe 
by  consulting  Boullenois.  lie  puts  the  case  of  a  contract  made  in  a  countif 
where  all  parties  would  be  bound  in  solido,  and  by  the  law  of  their  own  doi»- 
oil  they  would  be  entitled  to  the  benefit  of  a  division,  and  vice  versa;  ao^ 
asks,  What  law  is  to  govern?  In  each  case  he  decides  that  the  lawslKniil 
gf^vern  which  is  most  favorable  to  the  debtor.  *  Ainsi  les  oblige  solidiiic^ 
ont  contract<>  sous  une  loi  qui  leur  est  favorable ;  j'embraase  cette  ]oi;di8 
leur  est  contraire,  j'embrasse  la  loi  de  leur  domicil.*  2  Boullenois,  obs.4^ 
p.  403,  464.     See  also  Bouhier,  c.  21,  s.  198,  199. 

*  See  Henry  on  Foreign  Law,  39.  Pothier  on  Obligations,  n.  7,  htfff" 
plaiiKxi  the  meaning  of  the  words,  the  nature  of  the  contract,  in  thefoUoviB^ 
manner:  '  Things  which  are  only  of  the  nature  of  the  contract  are  those  wbic^ 
without  l^eing  of  the  essence,  form  a  part  of  it,  though  not  expressly  mentioQ^* 
it  Inking  of  the  nature  of  the  contract  that  they  shall  be  included  and  niAr- 
stood.  These  things  have  an  intermediate  place  between  those  which  tfefl* 
the  essence  of  the  contract,  and  those  which  are  merely  accidental  to  iti  ib^ 
differ  from  both  of  them.  .  They  differ  from  those  which  are  of  the  essenceoi 
the  contract,  inasmuch  as  the  contract  may  subsist  without  them,  and  W 
may  be  excluded  by  the  express  agreement  of  the  parties ;  and  they  diifer  fro^ 
things  which  are  merely  accidental  to  it»  inasmuch  as  they  form  a  part  of  tf 
without  l»eing  particularly  expressed,  as  may  be  illustrate<l  by  the  foDo^ 
examples.  In  the  contract  of  sale  the  obligation  of  warranty  which  the  sdltf 
contracts  with  the  purchaser  is  of  the  nature  of  the  contract  of  sale:  therefort 
the  seller,  by  the  act  of  sale,  contracts  this  obligation,  though  the  parties  4» 
not  express  it,  and  there  is  not  a  word  respecting  it  in  the  contract ;  bot  M 
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Mahtrt.  — An  illagtration  may  be  taken  from  a  caae  ofien 
Ibe  cirtlians.  By  the  law  of  Bome  countries  a  warranty  U 
\  ia  all  Cftiwa  af  sale ;  by  that  of  others  it  is  not*  Suppose 
itad  of  mlm  is  niiide  in  any  of  the  former  countriea  by  par- 
^dofDietled  in  any  of  the  latter  countries*  If  the  contract  h 
t»  bt  txeettted  in  the  country  where  it  in  inade^  a  warranty  will 
l0ia|illad,tti  an  incident  arising  from  the  nature  of  the  contract; 
if  it  itl0be  exfcuted  in  t^ie  phice  of  the  domicil  of  the  partiet«, 
iorttiflDfii  which  we  tdiali  prt^seutly  see,  no  warnint}'  will  be  im- 
fBeL^  By  ibe  civil  luw,  there  is  an  implied  warranty  as  to  the 
qvilifyaiid  soundness  of  i^oods  Bold;  by  the  common  law  there 
tiOTt'  A  smle  of  goods  in  England  would  be  governed  by  the 
law;  m  sale  in  a  foreign  country,  under  the  ciril  law, 


llioki^iaUoQ  ti  of  itie  nature  and  not  of  Uk*  etti^etice  of  the  contriu^t  of  aalf , 

^ ««lnel  of  lale  iiyij  pabdst  without  U;  uiid  if  it  ia  a^nn^d  tlmt  tlu*  seller 

iiiiail  hm  bound  ta  warrantj,  iiuch  ngrefrmuit  ix^iU  b«  v^iUi^  mid  the  cnntrnct 

^mtidMim  a  fval  contract  of  Mile.     It  is  ul^io  of  the  tinture  of  the  contract  of 

aikllMl  is  waan  as  the  contract  b  complt^ted  by  the  cotisent  of  the  portiei, 

iJAtt^  Mnm  fSsllveiy,  the  thing  sold  is  ut  the*  mk  of  the  purchiispr;  otid 

%l,  i  It  bs|i|<#iM  1o  prriih  without  the  fiiiilt  of  tlie  seller*  the  lo^  fallii  upon 

^  pnekMsr,  wlio  ss^  noiwithi^tanding  the  misforiutie,  liable  for  the  pric«i ; 

Mftitkflt  is  iifiljiil  the  nature  luid  not  of  the  essence  of  the  contract,  the  con* 

*>7  iMf  bs  sfTVK^l  i}j>on.     When  A  thing  in  lent  to  be  »peci1iio.alty  rottirned 

I  |iaH»ister^  It  bof  tt  of  the  mntmct  that  th'  r  ^hnll  be 

I  ^Imslils  iiir  lbs  ^ifpht  ^ncc  in  re*<p^^t  to  th'*  m  lie  ct>fi* 

^lilliiillilifSliK^f  uli^r  by  tli<^  v«try  imture  of  the  c4JUte;M  t,  and  witli- 

^ aj^lblif  Mnf;  ^  it.     Rut  im  this  oblij^tion  In  of  the  rmture  and 

'^■f  Iht  eoanco  «  i -t,  it  may  be  excluded  by  an  cxpr<?AJ4  agreement 

•W  tbi  Inrtowpr  ^i  ^   i«'und  to  act  with  tide! It v,  and  *hall  not  tie  re- 

%«Alt  lor  uif  ftocidmitA  morslj  occMtoned  by  hiit  It  i^  al^j  of 

I^Mtem  of  this  roiitnuTi.  that  ths  Iosa  of  the  thing  i  u  it  ariae«  from 

^^ififthit  aoddtfot*  l»]\n  upon  the  lendftr.     But  aA  that  in  of  the  nature  and 

^4  lb*  •aamop  of  t^ia  ooiitraot,  therm  may  \*t^  an  agreement  to  charge  the 

r  vitb  vresy  Iom  that  may  hapf»en  until  the  thin^  \h  restor^d^     A  great 

rU  flihcr  injitanif€^  utif^ht  t>c  adduced  from  the  different  kinds  of  con- 

^ma    Tlwv  thing*  whirh  aire  aiXMdetital  to  a  contract  are  »uch  aa,  not  lx*ing 

^Um  aatfiin  id  thm  roiitraci*  are  only  include<l  in  it  by  oxpre%«  agreement. 

^JwiaMiui;  tb«  ftlitfwmii^i  of  a  certain  ttmo  for  payltig  the  money  due.  the 

^«l^il  imirinc  H  bf  fiiitaliBeiiU«  Uiat  of  {myinir  another  thinj;  instead)  < 

|y|i|i^  In  »aM  olbcr  fmwtm  Ibati  lh«  cr«ditaf«  and  tlie  like,  are  acci 

y  li«mrwt;  bigama  Umy  at«  not  included  in  it  without  being  jjaiticulari^ 


'  f^lbWr.  Obltff.  It.  7;  2  Bmalknoia*  oba.  4^,  p.  475.  47^ ;  Id  460-468;  Codt 
[CU  af  nanot,  uU  liaH;  VO0I.  de  8Ult>t  a.  9«  c.  2,  s.  10.  p.  2m,  ed.  171$; 
II  ^  ifei  ad.  1601 ;  3  Btifge,  CoL  h  For  Law,  pt  2.  e.  20,  p.  760,  770* 
'    *l^lb«^    pM^xil    19.   L  5.  ■.   4S^M:  2  Biaek.  Com.   i:A  •  2  Ketit,   Com« 
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would  be  governed  by  that  law,  as  to  this  implied  warranty 
Boullenois  lays  down  this  as  one  of  his  fundamental  rules  in  th^ 
interpretation  of  contracts.  Whenever,  says  he,  the  controversy 
respects  movables  of  which  an  immediate  delivery  is  made,  tk^ 
law  of  the  place  of  the  contract  is  to  govern ;  adopting  on  thi 
point  the  doctrine,  although  not  the  reasoning,  of  Colerus.  *  Cor 
suetudo  si  quidem  loci,  ubi  negotium  geritur,  ita  subintrat  ipsuc 
contractum,  ut  secundum  leges  loci  intelligatur  actus  fuisse  cele 
bratus,  quamvis  ea  de  re  nihil  fuerit  expressum."  ^ 

265.  Illustration.  —  Another  illustration  may  be  borrowed  fror 
an  actual  decision  under  the  common  law.  By  the  law  of  Eng 
land  an  acceptance  of  a  bill  of  exchange  binds  the  acceptor  to 
payment  at  all  events.  By  the  law  of  Leghorn,  if  a  bill  is  ac- 
cepted, and  the  drawer  fails,  and  the  acceptor  has  not  sufficient 
effects  of  the  drawer  in  his  hands  at  the  time  of  acceptance,  the 
acceptance  becomes  void.  An  acceptance  in  Leghorn  is  govenied 
by  this  latter  law  ;  and  under  such  circumstances  it  has  been  lield 
void,  and  not  obligatory  upon  the  acceptor.* 

266.  Obligation,  —  Secondly,  the  obligation  of  the  contract, 
which,  though  often  confounded  with,  is  distinguishable  from,  its 
nature,*  The  obligation  of  a  contract  is  the  duty  to  perform  it, 
whatever  may  be  its  nature.  It  may  be  a  moral  obligation,  or  a 
logi\l  obligation,  or  both.  But  when  we  speak  of  obligation 
giMiorally,  we  mean  legal  obligation,  that  is,  the  right  to  per- 
formance which  the  law  confers  on  one  party,  and  the  cone- 
8|H>nding  duty  of  performance  to  which  it  binds  the  other.*  Thi« 
is  what  the  French  jurists  calls  le  lien  du  contrat  (the  legal  tieof 
the  contract),  onus  conventionis,  and  what  the  civilians  generally 
call  vinculum  juris,  or  vinculum  obligationis.^  The  Institutes  of 
Justinian  have  thus  defined  it.  ^  Obligatio  est  juris  vinculook 
quo  neoossitite  adstringimur  alicujus  rei  solvendse,  secnnduni 
ni>stra^  oivitAtis  jura."*  A  contract  may  in  ita  nature  be  purely 
N-oluntary,  an«i  possess  no  legal  obligation.     It  may  be  a  mert 

'  2  1V>«)Vnois,  olvi.  i6,  p.  475,  476. 

•  Uum>ws  r.  Jcmino,  2  StJ.  7S3;  2  Eq.  Abr.  52S;  Pkrdessiis,  tom-Sitf*- 

•  S^  :?  IVMnJonois,  ob!i.  4S,  p.  454,  460,  462,  463,464 ;  3  Bui|;€,  Col.  «t  Ffli. 
Iwiw*  j>t.  2»  0.  :>t\  jv  764,  76.V 

*  S<y»  .S  Sr<^n\  Const.  5^.  1,^72-1.^70;  Ogden  r.  Saanders,  12  Wheat  2ft 
IVlln^r  on  <>hiijj.  art.  1.  n.  1,  p   17ii5-17o. 

*  2  l^N«l)<^noi^  olv;.  46.  p.  45S-460. 

♦  hi»tKa,14;  l\MhioT,rjuad.44,7,p.l,art,l,t.l;P6thicr,Oblig.n,17a,17i 
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aked  pact  (nudum  pactum).  It  may  possess  a  legal  obligation  ; 
ut  the  laws  may  limit  the  extent  and  force  of  that  obligation  in 
personam,  or  in  rem.  It  may  bind  the  party  personally,  but  not 
)ind  bis  estate;  or  it  may  bind  his  estate,  and  not  bind  his  person. 
The  obligation  may  be  limited  in  its  operation  or  duration ;  or  it 
may  be  revocable  or  dissoluble  in  certain  future  events,  or  under 
peculiar  circumstances.^ 

266  a.  Illustration.  —  An  illustration  may  be  readily  seen  in 
the  common  case  of  a  Scotch  heritable  bond.     It  is  well  known 
that  by  the  common  law  of  England  a  bond,  which  is  also  a  charge 
on  land,  as,  for  example,  a  bond  accompanying  a  mortgage  of 
land  as  a  security,  is  primarily,  in  a  contest  between  the  heir  and 
the  administrator,  a  charge  on  the  personal  estate,  and  of  course 
the  heir  has  a  right  in  equity  to  be  relieved  therefrom,  so  far  as 
there  are  personal  assets  to  discharge  the  bond.^    In  the  Scotch 
law  the  same  rule  prevails  as  to  movable  debts,  which  are  pri- 
marily and  properly  chargeable  upon  the  pei'sonal  assets.*    But, 
as  to  heritable  bonds,  a  different  rule  prevails  ;  and  they  are  pri- 
marily a  charge  on  the  real  estate  of  the  debtor.*    Now,  suppose 
a  question  should  arise  in  England,  as  indeed   it  has   arisen, 
whether,  in  the  case  of  a  Scotch  movable  debt,  the  heir,  upon 
payment  of  it,  was  entitled  to  be  exonerated  therefrom,  and  to 
wceive  the  amount  out  of  the  personal  assets  in  England.    Upon 
principle  it  should  seem  clear  that  he  would  be  entitled  to  the 
^M  and  exoneration ;  for  the  heir,  having  by  the  law  of  the 
country  where  the  laud  lies,  a  right  to  such  relief  and  exonera- 
^ou,  would  have  the  same  right  in  regard  to  the  same  debt  in 
every  other  country,  since  it  properly  belongs  to  the  nature,  obli- 
gation, and  interpretation  of  the  contract.^     On  the  other  hand  a 

*  See2  Boullenois,  obs.  46,  p.  452,  454;  Code  Civil  of  France,  art  116a-1196. 

*  1  Story,  Eq.  Juris,  s.  571,  574;  Earl  of  Winchelsea  r.  Garetty,  2  Keen, 
298,309. 

*  Winchelsea  v,  Garetty,  2  Keen,  293,  309,  310;  post,  s.  487,  529. 

*  Post,  8.  486-489,  529 ;  Drummond  r.  Drummond,  6  Bro.  P.  C.  by  Tom- 

fi»»,eoi. 

*  Winchelsea  v,  Garetty,  2  Keen,  293,  308-310.  Upon  this  occasion  Lord 
^gtlale  said :  *  By  the  law  of  England,  the  personal  estate  is  the  primary 
™^  for  the  payment  of  all  debts  contracted  by  the  deceased  person,  whose 
^^  it  was.  By  the  law  of  Scotland  movable  debts  are  primarily  and  pro- 
perly chargeable  upon  the  personal  estate.  The  creditor  may,  indeed,  enforce 
ptjmeDt  against  the  real  estate  in  the  hands  of  the  heir;  but  if  he  does  so,  the 
heir  is  entitled  to  relief  against  the  executors  out  of  the  personal  estate ;  iu 
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Scotch  heir,  paying  a  heritable  bond,  would  be  entitled  to  nosuch 
relief  or  exoneration,  because  the  debt  is  primarily  by  the  local  law 

other  words,  according  to  the  law  of  Scotland,  the  real  estate,  thoogfa  sabject 
to  the  payment  of  movable  debts,  is  only  a  subsidiary  fund  for  the  purposed 
payment.     Payment  by  the  heir  does  not  extinguish  the  debt,  but  vestB  in  him 
the  right  to  recover  the  amount  against  the  personal  estate,  and  constitatei 
him  a  creditor  against  the  personal  estate;  and  whether  he  can  enforce piy* 
ment  against  the  personal  estate,  which  is  to  be  distributed  according  to  the 
laws  of  another  country,  which  makes  the  personal  estate  the  primary  fond  for 
the  payment  of  debts,  is  the  question.     Prima  facie  there  would  seem  to  be  do 
difficulty;  the  heir,  having  by  the  law  of  the  country  in  which  the  land  lies  a 
right  to  relief  or  exoneration,  would  seem  to  be  at  liberty  to  make  that  right 
available  in  a  country  where  the  personal  estate  is  the  primary  fund  for  tlie 
payment  of  all  debts.     But  it  is  objected  that,  in  all  the  opinions  upon  which 
tlie  finding  of  the  master  rests,  it  has  been  assumed  that  the  law  of  domidl 
makes  no  difference;  whereas  it  is  clear  that  the  domicil  determines  the  lit 
by  which  the  personal  estate  is  to  be  distributed;  and  that,  although  it  betne 
that  in  England  the  personal  estate  must  be  applied  in  exoneration  of  the  Eng- 
lish heir  of  real  estate,  yet  that  the  right  of  the  heir  to  be  exonerated  is  foooded 
on  the  law  peculiar  to  England,  and  that  a  foreign  heir  of  foreign  lands  is  not 
entitled  to  the  same  relief  as  an  English  heir  of  English  lands.    TheUwof 
England,  it  is  said,  affords  no  relief  to  foreign  real  estate  oat  of  English  pff- 
sonal  estate;  and  although  the  law  of  Scotland  regulates  the  administntioc» 
of  the  real  estate,  and  provides  that  the  real  estate,  if  applied  in  payment  o^ 
personal  debts,  shall  be  exonerated  out  of  the  personal  estate,  the  propositior» 
must  be  limited  to  personal  estate,  of  which  the  distribution  is  regulated  aoeorft^ 
ing  to  the  law  of  Scotland,  and  consequently  to  the  personal  estate  of  debtor^ 
domiciled  in  Scotland.     Several  cases  were  cited.     They  sufficiently  establisft^' 
the  propositions,  which  are  not  disputed  on  either  side;  and  DrummoDd  r*— 
Drummond,  6  Bro.  P.  C.  601  (Tomlins*  ed.),  establishes  that  a  Scotch  bciri^ 
ultimately  liable  to  pay  heritable  debts  which  have  in  the  first  instance  beex> 
paid  out  of  the  personal  estate  distributable  according  to  the  law  of  Eo^aiA  ^ 
but  no  case  has  occurred  in  which   it  has  been  decided  that  the  Scoters 
heir,  having  paid  movable  debts,  is  entitled  to  be  relieved  out  of  the  pfr' 
sonal    estate    distributable    according  to  the  law   of    England ;   and 
is  the  question  here.    The  personal  estate  is  taken   by  the  administrator* 
according  to  the  law  of  England,  subject  to  the  payment  of  all  the  deb** 
of  the  intestate.     The  real  estate  is  taken  by  the  heir,  according  to  the  Isw  <** 
Scotland,  subject  to  the  payment  of  all  movable  debts,  but  with  a  right  oi 
relief  out  of  the  personal  estate,  and  subject  to  the  payment  of  all  heiitibl* 
debts  without  such  right  of  relief.     As  to  the  heritable  debts,  in  respect  oj 
which  there  is  no  such  right  of  relief,  the  heir  is  not  entitled  to  the  benefit  of 
the  Finglish  law,  which  makes  the  personal  estate  subject  to  the  payraentof  •« 
debts.     The  Scotch  law,  which  makes  the  heir  ultimately  liable  to  the  payint^'^ 
of  such  debts,  and  which  governs  the  distribution  of  the  real  estate,  previibn 
favor  of  the  persons  entitled  to  the  personal  estate  distributable  acconUngte 
the  laws  of  England.     As  to  personal  debts,  in  respect  of  which  there  is  such 
a  right  to  relief,  the  English  law  subjects  the  personal  estate  to  all  debts;  the 
Scotch  law  relieves  the  real  estate,  as  far  as  it  can  consistently  with  the  cImim 
of  the  creditors.     The  heir,  by  paying,  satisfies  the  creditor,  but  at  the  saoN 
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^ckargt  oil  the  real  estate  ;i  and  if  such  heritable  bond  should 
I  ptid  Ly  an  Euglkh  adminuitrator  out  of  the  personal  assets, 
tewoold  be  entitled  to  reimbursement  from  the  Scotch  heir.^ 
SOT*  lUuMraiionB*  —  It  would  be  ea^y  to  multiply  illui^trations 
tliti  bead*  Suppose  a  cuntract  by  the  law  of  one  country 
liamlve  no  penotml  obligation  (as  was  supposed  to  be  the  law 
Fimoe  10  A  particular  case  wliich  came  in  judgment,^)  but 
to  outifer  a  right  to  proceed  in  rem ;  such  a  contract 
btt  beld  everywhere  to  involve  no  personal  obligation 
wkUfiever  Suppose,  by  the  law  of  a  particular  country,  a 
for  mouey  borrowed  should,  in  the  absence  of  any 
teootract  to  repay,  be  limited  to  a  mere  repayment  thereof 
Mol  tlie  land,  a  foreign  court  would  refuse  to  entertain  a  suit 
pii^g  to  it  a  peri«onal  obligation.  Suppose  a  contract  for  the 
iqiMtit  of  Uie  debt  of  a  third  person^  in  a  country  where  tlie 
bv  «ttbjt*cted  *ucb  a  contract  to  the  tacit  condition  that  pay* 

lorjaifia  for  blotiuflf  a  right  of  dematid  agaiiisi  the  executor;  he  may,  il 
talui  an  aMJfiiitlnn  for  the  deht,  nud  luuke  it  availubk ;  but  that 
^m^nmammgy^  tigeaiiM»  wilhoat  any  aiwi^iiiliori^  his  own  claim  U»  relief  ttub- 
^Hi  lad  eniwtil4ilet  him  acrifdiior  aguinHt  Iht*  piT^onal  eatnte.  Uuder  Lhi*e« 
^RaivlttBew  Ilia  queftlioti  dot^n  uot  iip|:»t*ar  to  me  to  he  fully  sUtc^d*  wheu  it 
kmU  K^bo,  ivli«iher  n  fon^ii^ti  \uAt  of  fortfigu  tjindA  in  ciititlod  to  Uie  same  re* 
M^ia  Enfl&iili  brir  of  ICu^^li&h  laucU.  The  casA  in.  thnt  n  foreig^a  heir  of 
iM«faiiiMl#  l»»  to  f«i|]ect  of  Uium!  ]uudi«,  subsidiarily  liublr  to  pny  dnbtA,  to 
wki^  tK#«  tvr^HkJil  a«{a£i*,  dUtribuinblo  nccordinj^  to  the  law  of  Kngland*  is 
W^lmu  having  paid  tht?  debt,  he  is,  by  the  luw  of  the  oouti* 

i4,  ooDKtituted  a  creditor  upon  Uic  pontonml  estAte 
tiMi  1a  w  of  ill  at  country.     And  it  is  under  t^iese  cir- 
•  fcrcncr  to  Kiig:1ish  t*?niirrji,  or  the  title  to  nioncTA- 
mny  pns»ojui,  tlint  the  question  arises,  whether  tho 
•  II  who,  by  the  Iaw  of  a  forpign  country,  is  con* 
tjf  df^iiUi  primarily  chargeable  on  anotlier  fund, 
•f  and  according  t^)  tbfi  law  which  coustituti** 
fund,  is  or  Ia  net  cntitl^^d  to  make  his  title  aji 
y  oountiy  wh«*r»^  tho  |M*rAonal  estate  is  distribu- 
fhr*  pcr>oTjn!  i^iUit**  primarily  liable  to  the  pay- 
f  tij»'  caj*e»  I  am  of  opiniou  tliat 
iial  extaU*.  w]iich  in  tho  ailmini** 
law  of  4Sci»tiarHl  i»  vi.^hUmI  in  i\w  ht>ir,  who  ha* 
f  Innng  niaile  available  in  England,  whers  the 
•r  the  payment  of  all  dobbi/ 
.  liro    P.  C.  by  Tomlius,  aoi;  pott,  •*  48t« 
s  a  Maild,  10;  Earl  of  Whichdtaa  9.  Gaftttj, 


ai»d 
aiiE 

nmCj  for  Ui* 
t^fimg  th*  dftbi^ 
iifmiikiir  upoo 
a^rmiJablr 
•  imI  wlitr*  III* 
fi  an  flelila*     A 
ofrttlkf    r 
of  fhm  v^A 
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ment  must  first  be  sought  against  the  debtor  and  his  estate;  that 
would  limit  the  obligation  to  a  mere  accessorial  and  secondary 
character ;  and  it  would  not  be  enforced  in  any  foreign  countiy, 
except  after  a  compliance  with  the  requisitions  of  the  local  law. 
Sureties,  indorsers,  and  guarantors  are  therefore  liable  every- 
where, only  according  to  the  law  of  the  place  of  their  con- 
tract.^ (a)  Their  obligation,  if  treated  by  such  local  law  as  an 
accessorial  obligation,  will  not  anywhere  else  be  deemed  a  princi- 
pal obligation.^  So,  if  by  the  law  of  the  place  of  a  contract,  its 
obligation  is  positively  and  ex  directo  extinguished  after  a  certain 
period  by  the  mere  lapse  of  time,  it  cannot  be  revived  by  a  suit 
in  a  foreign  country  whose  laws  provide  no  such  rule,  or  apply  it 
only  to  the  remedy.^  To  use  the  expressive  language  of  a  learned 
judge,  it  must  be  shown,  in  all  such  cases,  what  the  laws  of  the 
foreign  country  are,  and  that  they  create  an  obligation  whicb  our 
laws  will  enforce.*  (6) 

267  a.  This  doctrine  was  fully  recognized  in  a  recent  case, 
where  the  question  was  as  to  the  rights  of  parties,  growing  oat 
of  various  bonds  executed  in  a  state  which  was  governed  by  the 
common  law,  some  of  the  bonds  being  designed  as  security  or 
indemnity  to  a 'surety  on  the  other  bonds.  The  court  swd: 
*  These  different  bonds  were  entered  into  in  states  of  the  Union 
where  the  common  law  prevails,  and  consequently  the  rights  and 
liabilities  of  the  parties  are  to  be  measured  by  that  system  of  ju- 
risprudence ;  and  whatever  the  plaintiff  (the  assignee  of  the 
surety)  would  be  entitled  to  recover  (upon  the  indemnity  bond) 
in  a  court  of  law  or  equity  in  the  state  where  the  transaction 
originated,  he  is  entitled  to  in  this  court,  in  the  present  form  of 
action.' ^((?) 

268.  Another  Case.  —  Let  us  take  another  case  which  has  actu- 

1  Aymar  v.  Sheldon,  12  Wend.  (X.  Y.)  439. 

2  See  Pothier  on  Oblig.  n.  407;  Trimbey  v,  Vignier,  6  C.  &  P.  25;  1  Bing. 
N.  C.  151,  159;  4  M.  &  Scott,  695;  post,  s.  314,  316  a;  3  Burge,  Col.  &  For. 
Law,  pt.  2,  c.  20,  p.  764-766. 

«  See  Le  Roy  v.  Crowninshield,  2  Mason,  161;  Pothier,  Oblig.  n.  636-^639; 
Voet,  ad  Pand.  4,  1,  29,  ad  finem. 

*  Lord  Chief  Justice  Eyre,  in  Melan  v.  Fitz  James,  1  B.  &  P.  141. 
»  Mr.  Justice  Bullard,  in  King  v,  Harman's  Heirs,  6  La.  607,  617. 

(a)  As  to   indorsers,  drawers,    ac-        (6)  See  the  note  to  s.  637,  post. 
ceptors,  and  makers  of  bills  and  notes,        (c)  See  Collins  Iron  Co.  o.  Burkam, 
see  note  to  s.  314.  10  Mich.  283. 
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iot©  judgment.    By  the  common  law,  heira  are  not 

Ibn  UDpIe  conlfHCtti  of  their  ancestor,  but  only  liy  in- 

midar  seal  declttring  theni  expressly  bound.    Hy  tlie  htw 

die  hetre  arc  ipso  facto  bound  by  such  simple  eon- 

v^     If  a  simple  contmct  is  made  in  a  Stalo 

law,  it  cannot  be  enforced  in  Ixiuisiana 

«  heirs  of  the  debtor,  although  they  are  domiciled  in 

•      The  remedy  must  l)e  sougtit  through  the  imitru- 

of  ati  udmini^tratioti  of  the  at.i^eU$  therc.^ 

IH$9^lubilit^  of  Contracts.  —  To  this  head  of  the  obliga- 

mitmcUi  may  alaso  be  apjiropriately  referred   the  con- 

.f  fl..,  nature  and  extent  of  the  obligation  of  confracts, 

t  r  di^icilubility  or  indissolubility  in  point  of  dura- 

t topic  haa  been  already  incidentally  diijicusiied  in  ex- 
nature  and  obligation  of  the  contract  of  marriage, 
I  ta  truly  a  contnict ;  Init,  properly  speaking,  it  is 
;  isiore«  an  ioatitution  of  ci\il  society/  It  haa  been 
Mlt  especially  in  regard  to  the  contract  of  marriage,  that 
lUity  b  uf  iu  very  e^ssence ;  and  that  what  ii»  of  the  e»- 
eonirsci  mutjit  be  judged  of  according  to  the  lex  loci 
II  baa  beeu  remarked  by  an  eminent  judge  that  thliS 
1  a  ragiie^  and  for  it.s  vaguenena  a  somewhat  &uspicioua, 
|l«  ami  Ihait  there  are  many  other  things  which  may  juat 

1  Marl  N.  S*  (La, )  202*  Mr.  Justice  Porter,  in  deliver^ 
km  ill  tlMOcmri  la  tlik  caie,  mid :  *  We  reoogniie  the  distinction  nmde 
lM*n  otmnael  betwim  tine  right  aud  tlio  remedy »  and  ngre*,*  with 
Vipaaia  •ImwU  bo  nxpoaniiail  aocx>rdin^  to  th"  laws  of  tho  country 
W  ttada»  anil  eafbronf  aeoording  to  tli«  regulations  which  prt^vail 
»l)li«r  ift  fcMiBfl.  1 1  in  that  distinction  which  givei«  thi*  dcfrndiintA 
\  Mm  ca*o.  For,  in  order  to  iwcertain  who  \a  di^btor,  wc  mtiAt 
\mmm  uf  iik9  country  wh^re  tlie  contract  was  made ;  and  if  tiic^n 
xmtkM  lairBon*  st*ndirig  in  the  character  of  th»  appellants  liabln 
HiBieilaniMi  ficfW  in  pmof,  tliey  cantiot  lie  rnado  so  by  a  chance  uf 
ll  W  tma  Uiai,aixx)rdinfp  toour  junjiprudrncf««  the  heir  \»  ublifred 
plila  of  tin  ano—tor«  if  ho  ace<«pt«  thr  snocesjiion  unconditionalh'; 
tMl  loUow  thai  tJi^  '    exiiitA  in  oth^i  s.     Anembar- 

in  Qm^yUr  LM?,  from  a  U**-\  \\  it  is  difficnlt 

H  ^jbftm  wsS^^  K<^  a  natural  r  ^  o  tl)c  di lid  to 

^1t  iMiia;  p'  t^k**^  Any  of  rty.     But  thai 

\  la  larl*  noUitaic  ivu  liiw,  and  is  of  course 

i  thm  aiCMlifailioti  uirenl  states  may  induce 

a.    Id.  11.  SOB. 

I  MarL  N.8.  a^)  202.  •  Ibid. 

lot  •  ;  a.  ai9-3ao,  320  c«  aota. 
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as  well  be  reckoned  of  the  essence  of  the  contract  as  thia.  He 
afterwards  added :  '  The  fallacy  of  the  argument,  "  tlmt  indi»- 
solubility  is  of  the  essence,"  appears  plainly  to  be  this ;  it  coo- 
founds  incidents  with  essence ;  it  makes  the  rights  under  i 
contract,  or  flowing  fi-om  and  arising  out  of  it,  parcel  of  the 
contract;  it  makes  the  mode  in  which  judicatures  deal  with 
those  rights,  and  with  the  contract  itself,  part  of  the  contact; 
instead  of  considering,  as  in  all  soundness  of  principle  we  ought, 
that  the  contract  and  all  its  incidents  and  the  rights  of  the  parties 
to  it,  and  the  wrongs  committed  by  them  respecting  it,  must  be 
dealt  with  by  the  courts  of  the  country  where  the  parties  reside, 
and  where  the  contract  is  to  be  carried  into  execution.'  *  These 
considerations  are  certainly  entitled  to  great  weight ;  but  they 
only  show  the  intrinsic  difficulty  of  laying  down  any  general 
rules,  on  such  complicated  subjects,  which  shall  be  of  universal 
application.  It  will  probably  be  found  that  the  proposition  diat 
a  contract  cannot  be  dissolved,  except  in  the  manner  and  under 
the  circumstances  prescribed  by  the  law  of  the  place  where  it 
was  made,  if  true  at  all,  must  be  asserted  with  many  qualifica- 
tions and  exceptions.  Contracts  of  marriage,  and  other  contracte 
of  a  peculiar  nature,  may  perhaps  require  a  different  exposition 
in  this  respect  from  other  ordinary  pecuniaiy  contracts.  And 
even  if  a  contract  be  indissoluble  by  the  lex  loci  contractus,  ex- 
cept in  a  special  mode,  it  may  nevertheless  be  thought  reasonable 
that  that  rule  should  not  prevail  upon  a  change  of  domicil,  as  to 
an  act  of  the  parties  done  in  the  latter  place,  where  another 
mode  is  prescribed  or  allowed  for  its  dissolution.^  But  of  this 
we  shall  speak  hereafter.^ 

269.  Judgment  founded  on  Mistake  of  Foreign  Law.  —  Cases 
sometimes  occur  in  which  the  tribunals  of  a  foreign  country 
are  called  upon  to  decide  upon  the  law  of  another  country 
where  the  contract  is  made,  and  they  by  mistake  misinterpret 
that  law.  In  such  a  case,  if  they  discharge  the  parties  from  the 
obligation  of  the  contract,  in  consequence  of  such  misinterpreta- 
tion of  the  foreign  law,  that  discharge  will  not  be  held  obligatory 
upon  the  courts  of  the  country  where  the  contract  was  made.*  A 

1  Lord  Brougham,  in  Warrender  t;.  Warrender,  9  Bligh,  114;  ante,  8.226 tff 
note. 

"  Warrender  v.  Warrender,  9  Bligh,  114;  ante,  a.  226  c,  note. 

»  See  post,  s.  351  a ;  ante,  s.  226  a,  note.      *  Novelli  p.  Rossi,  2  B.  &  Ad.  757. 
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recent  case  has  occurred  on  this  subject.  A  bill  of  exchange 
drawn  in  France,  and  indorsed  there,  and  accepted  and  payable 
in  England  at  a  banker's,  was  passed  by  an  indorsee  in  discbarge 
of  an  antecedent  debt ;  and  upon  presentment  for  payment  it 
was  dishonored,  and  the  banker*s  clerk  by  mistake  cancelled  the 
acceptance,  and  then  wrote  on  it,  ^  cancelled  b}'  mistake.'  After- 
wards the  indorser,  who  had  so  passed  the  bill  in  discharge  of  his 
debt,  cited  all  the  parties,  and,  among  other's,  the  creditor  and 
holder  of  the  bill,  before  the  tribunals  of  France,  who  decreed 
that  the  cancellation  opemted  as  a  suspension  of  legal  remedies 
against  the  acceptor,  and  consequently  discharged  the  other  pur- 
ties,  the  indorsers  as  well  as  the  drawer.  A  suit  was  afterwards 
brought  by  the  creditor 'against  the  debtor-indorser  in  England  ; 
and  it  was  held  that  the  courts  of  France  had  mistaken  the  law 
of  England  as  to  the  effect  of  the  cancellation ;  and  that  the 
plaintiff  was  entitled  to  recover  against  the  defendant  the  full 
unount  of  the  debt,  notwithstanding  the  decree  in  the  French 
courts.!  (a) 

270.  Interpretation.  —  Thirdly.  The  interpretation  of  contracts. 
Upon  this  subject  there  would  scarcely  seem  to  be  any  room  for 
doubt  or  disputation.  There  are  certain  general  rules  of  inter- 
pretation recognized  by  all  nations,  which  form  the  basis  of  all 
masoning  on  the  subject  of  contracts.  The  object  is  to  ascertain 
&e  real  intention  of  the  parties  in  their  stipulations  ;  and  when 
the  latter  are  silent  or  ambiguous,  to  ascertain  what  is  the  true 
Bense  of  the  words  used,  and  what  ought  to  be  implied  in  order 
to  give  them  their  true  and  full  effect.^    The  primary  rule  in  all 

>Ibid. 

*  See  Lord  Broagham's  striking  remarks  on  this  subject  already  cited  ante, 
■•SSBc.  In  Prentiss  v.  Savage,  13  Mass.  23,  Mr.  Chief  Justice  Parker  said: 
*It8eein8  to  be  an  undisputed  doctrine,  with  respect  to  personal  contracts, 
*j»t  the  law  of  the  place  where  they  are  made  shall  govern  in  their  construc- 
Hon,  except  when  made  with  a  view  to  performance  in  some  other  country, 
^  then  the  law  of  such  country  is  to  prevail.     This  is  nothing  more  than 

(fl)  The  difficulty  in  Novell!  v.  Rossi  722;  Doglioni  r.  Crispin,  L.  R.  1 II.  L. 

*18  mainly  one  of  jurisdiction  in  the  301.     See  Simpson  v.  Fogo,  1  Hem.  & 

forei^  court.     That  mere  mistake  of  M.  195,  holding  otherwise  of  a  per- 

the  English   law  by  a  French  court  verse  disregard  by  the  court  of  the  law 

iroald  not  affect  the  judgment  when  that  ought  to  govern.     And  see  Liver- 

jrought  before  a  court  in   England,  pool  Credit  Co.  v.  Hunter,  L.  R.  3  Ch. 

*ee  Castrique  v.  Imrie,  L.  R.  4  H.  L.  479,  484. 
14;  Castnque  v,  Behrens,  3  £1.  &  £. 
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expositions  of  this  sort  is  that  of  common  sense  so  well  expressed 
in  the  Digest.  '  In  conventionibus  contrahentium  voluntas,  potius 
quam  verba,  spectari  placuit.'  ^  But  in  many  cases  the  words 
used  in  contracts  have  different  meanings  attached  to  them  in 
diflferent  places  by  law  and  by  custom.  And  where  the  words 
are  in  themselves  obscure  or  ambiguous,  custom  and  usage  in  i 
particular  place  may  give  them  an  exact  and  appropriate  mean- 
ing. Hence  the  rule  has  found  admission  into  almost  all,  if  not 
into  all,  systems  of  jurisprudence,  that  if  the  full  and  entire 
intention  of  the  parties  does  not  appear  from  the  words  of  the 
contract,  and  if  it  can  be  interpreted  by  any  custom  or  usage  of 
the  place  where  it  is  made,  that  coui-se  is  to  be  adopted.  Such 
is  the  rule  of  the  Digest.  ^  Semper  in  stipulationibus,  et  in  csteris 
contractibus  id  sequimur,  quod  actum  est,  erit  consequens,  at  id 
sequamur,  quod  in  regione  in  qua  actum  est,  frequentatur.'* 
*  Conservanda  est  consuetude  regionis  et  civitatis,'  says  J.  Sande, 
^  ubi  contractum  est.  Omnes  enim  actiones  nostras  (si  non  aliter 
fuerit  pro  visum  inter  contrahentes)  interpretationem  recipiunti 
consuetudine  loci  in  quo  contrahitur.' *  Usage  is  indeed  of  so 
much  authority  in  the  interpretation  of  contracts,  that  a  contract 

common  sense  and  soand  justice,  adopting  the  probable  intent  of  the  pariiei 
as  the  rule  of  construction.  For  when  a  citizen  of  this  country  enters  into  % 
contract  in  another  with  a  citizen  or  subject  thereof,  and  the  contract  is  intended 
to  be  there  performed,  it  is  reasonable  to  presume  that  both  parties  had  regard 
to  the  law  of  the  place  where  they  were,  and  that  the  contract  was  shaped 
accordingly.  And  it  is  also  to  be  presumed,  when  the  contract  is  to  be  exe- 
cuted in  any  other  country  than  that  in  which  it  is  made,  that  the  parties  take 
into  their  consideration  the  law  of  such  foreign  country.  This  latter  branch 
of  the  rule,  if  not  so  obviously  founded  upon  the  intention  of  the  parties  as  the 
former,  is  equally  well  settled  as  a  principle  in  the  law  of  contracts.'  Mr. 
Chancellor  VValwortli,  in  Chapman  v.  Robei-tson,  6  Paige  (N.  Y.),  627, 630,  used 
equally  strong  language.  *  It  is  an  established  principle,*  said  he,  *  that  tl»« 
construction  and  validity  of  personal  contracts,  which  are  purely  personal 
depend  upon  the  laws  of  the  place  where  the  contract  is  made,  unless  it  *** 
made  with  reference  to  the  laws  of  some  other  place  or  country  where  such 
contract  in  the  contemplation  of  the  parties  thereto  was  to  be  carried  into  effect 
and  performed.*  2  Kent  Com.  457,  458;  3  Burge,  Col.  &  For.  Law,  pt-2» 
c.  20,  p.  752-764. 

*  Dig.  50,  16,  219.  Many  rules  of  interpretation  are  found  in  Pothieron 
Obligations,  n.  91-102;  in  Fonblanque  on  Equity,  b.  1,  c.  6,8.  11-20,  and 
notes;  1  Domat,  Civil  Law,  b.  1,  tit.  1,  s.  2;  1  Powell  on  Contracts,  370  «* 
seq. ;  Merlin,  Repertoire,  Convention,  s.  7,  366. 

2  Dig.  50,  17,  34;  1  Domat,  Civil  Law,  b.  1,  tit.  1,  s.  2,  n.  9;  2  Boulle- 
nois,  obs.  46,  p.  490;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  775,  776. 

•  J.  Sande,  Op.  Comm.  de  Reg.  Jur.  1.  9,  p.  17. 
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U  understood  to  contain  the  customary  clauses,  although  they 
are  not  expressed,  according  to  the  known  rule,  '  In  contractibus 
tacite  veniunt  ea  quse  sunt  moris  et  consuetudinis.'  ^  Thus,  if  a 
tenant  is  by  custom  to  have  the  outgoing  crop,  he  will  be  entitled 
to  it,  although  not  expressed  in  the  lease.^  And  if  a  lease  is 
entirely  silent  as  to  the  time  of  the  tenant's  quitting,  the  custom 
of  the  country  will  fix  it.^  By  the  law  of  England  a  month 
means  ordinarily  in  common  contracts,  as  in  leases,  a  lunar 
month ;  but  in  mercantile  contracts  it  means  a  calendar  months 
A  contract  therefore  made  in  England  for  a  lease  of  land  for 
twelve  months  would  mean  a  lease  for  forty-eight  weeks  only.^ 
A  promissory  note  to  pay  money  in  twelve  months  would  mean 
in  one  year  or  in  twelve  calendar  months.®  If  a  contract  of 
either  sort  were  required  to  be  enforced  in  a  foreign  country, 
its  true  interpretation  must  be  everywhere  the  same  that  it  is 
according  to  the  usage  in  the  country  where  the  contract  was 
made. 

271.  Illustrations.  —  The  same  word,  too,  often  has  different 
•ignifications  in  different  countries.  Thus  the  term  usance,  which 
is  common  enough  in  negotiable  instruments,  means  in  some 
countries  a  month,  in  others  two  or  more  months,  and  in  others 
Ittlf  a  month.  A  note  payable  at  one  usance  must  be  construed 
CYerywhere  accoi-ding  to  the  meaning  of  the  word  in  the  country 
^bere  the  contract  is  made  J  There  are  many  other  cases  illus- 
tmtive  of  the  same  principle.  A  note  made  in  England  for  100 
pounds  would  mean  100  pounds  sterling.  A  like  note  made  in 
America  would  mean  100  pounds  in  American  currency,  which 
^  one-fourth  less  in  value.  It  would  be  monstrous  to  contend 
that  on  the  English  note,  sued  in  America,  the  less  sum  only 
o^ht  to  be  recovered ;  and  on  the  other  hand,  on  the  American 


'  Pothier,  Oblig.  n.   95;  Merlin,  Repertoire,  Conyention,  s.  7;   2  Kent 

*  Wigglesworth  ».  Dallison,  Doug.  201,  207. 

•  Webb  V.  Plummer.  2  B.  &  A.  746. 

*  2  Black,  Com.  141 ;  Catesby's  Case,  6  Rep.  62 ;  Lacon  v.  Hooper,  6  T.  R. 
2W;  3  Burge,  Col.  &  For.  Law,  pt.  3.  c.  20,  p.  776,  777. 

« Ibid. 

•  Chitty  on  Bills,  8th  ed.  1833,  p. 406;  Lang  v.  Gale,  1  M.  &  S.  Ill ;  Cockell 
9.  Gray,  3  Br.  &  B.  187;  Leffingwell  v.  White,  1  Johns.  Cas.  (N.  Y.)  00. 

^  Chitty  on  Bills,  8th  ed.  1833,  p.  404,  405.     See  also  2  Boullenois,  obs. 
6,  p.  447. 
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note  sued   in   England,  that  one-third  more  ought  to  be  re- 
covered.^ 

271a.  Another  illustration  may  easily  be  suggested  which  is 
not  quite  so  simple  in  its  circumstances.  Suppose  a  contract  ii 
made  in  England  between  two  Englishmen  for  the  sale  of  lands 
situated  in  Jamaica ;  and  the  vendee  agreed  to  give  £20,000  for 
the  lands  without  specifying  in  what  currency.  The  difference 
between  Jamaica  pounds  currency  and  English  sterling  pouocb 
currency,  by  the  par  of  exchange,  exclusive  of  any  premium  on 
bills  of  exchange  on  England,  is  forty  per  cent.  Consequently 
£28,000  Jamaica  currency  would  constitute  only  £20,000  ster- 
ling. The  question  might  then  arise,  according  to  which  cu^ 
rency  the  purchase-money  is  to  be  paid.  In  the  absence  of  all 
expressions  and  circumstances  from  which  a  different  intention 
may  be  inferred,  the  interpretation  of  the  contract  would  be  that 
it  was  payable  in  the  currency  of  the  country  where  the  contract 
was  made,  and  not  in  that  of  the  situs  of  the  property.*  Another 
illustration  may  be  in  case  of  a  sale  of  lands  situated  in  one  coun- 
try, and  the  contract  made  in  another,  and  the  sale  to  be  a  certain 
number  of  acres  for  a  gross  price,  or  at  a  specific  price  per  acre, 
the  mode  of  measuring  an  acre,  or  the  contents  thereof,  being 
different  in  different  countries.  The  question  might  arise  whe- 
ther the  acre  was  to  be  according  to  the  measurement  in  the  one 
country  or  in  the  other.  Now  upon  this  very  point  different 
opinions  and  judgments  have  been  held  by  different  jurists  and 
tribunals  on  the  continent  of  Europe  ;  some  holding  that  the  lex 
loci  contractus  ought  to  govern,  and  others  that  the  lex  situs 
ought  to  govern  the  admeasurement.^  Choppin  has  reported  a 
case  where  the  highest  tribunal  of  Orleans  held  that  the  laws  of 
the  place  of  the  contract  should  determine  the  admeasurement  of 
the  acre.  But  he  disapproves  of  it  and  says  :  *  Justior  tamen  es* 
diversa  opinio,  venditi  agri  mensuram  ex  lege  petendam  situs 
proediorum  non  loci  pactae  venditionis.'*    John  Voet  holds  tb© 

*  See  alsb  Powell  on  Contracts,  376;  2  Boullenois,  obe.  46,  p.  498,503; 
Henry  on  Foreign  Law,  Appendix,  233;  Pardessus,  Droit  Com.  art.  U92i 
3  Burgp,  Col.  &  For.  Law,  pt.  3,  c.  20,  p.  772,  773;  post,  8.  272  a,  8.  807, 808- 

2  2  Burge,  Col  &  For.  Law,  pt.  2,  c.  9,  p.  860,  861. 
»  Id.  858,  8.-)9. 

*  Choppini  Opera,  de  Feudis  Andeg.  torn.  2,  lib.  2,  tit.  8,  n.  10,  p.  13^) 
133,  ed.  1611 ;  2  Boullenois,  obs.  46,  p.  497;  2  Burge,  CoL  &  For.  Law,  pt.  2, 
c.  9,  p.  858,  859. 
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same  opinion  :  *  Si  res  immobiles  ad  certam  mensuram  debcantur, 
et  ea  pro  locorum  diversitate  varia  sit,  in  dubio  solvi  debent  juxta 
mensuram  loci  in  quo  sitae  sunt.'^  In  respect  to  movables  he 
holds  the  opposite  opinion,  that  they  are  governed  by  the  law  of 
the  place  of  the  contract.  Dumoulin  holds  the  same  opinion  as 
to  immovables,  that  they  are  governed  by  the  lex  situs.  *  Unde 
stantibus  mensuris  diversis,  si  fundus  venditur  ad  mensuram,  vel 
affirmatur,  vel  mensuratur,  non  continue  debet  inspici  mensura, 
quae  viget  in  loco  contractus,  sed  in  dubio  debet  attcndi  mensura 
loci,  in  quo  fundus  debet  metiri,  et  tradi,  et  executio  fieri.'  ^  He 
admits  that  other  jurists  differ  from  him,  and  that  other  circum- 
stances may  vary  this  interpretation.  *  Et  ita  tenendum,  nisi  ex 
aliis  circumstantiis  constet,  de  qua  mensura  senserint.'  ^  Indeed 
he  denies  that  any  universal  rule  can  be  established.*  The  same 
doctrine  that  the  lex  situs  ought  to  govern  in  the  like  cases  would 
seem  to  be  favored,  if  not  positively  established,  in  the  jurispru- 
dence of  England  and  America.^ 

272.  General  Rule.  —  The  general  rule  then  is  that,  in  the 
interpretation  of  contracts,  the  law  and  custom  of  the  place  of 
the  contract  are  to  govern  in  all  cases  where  the  language  is  not 
directly  expressive  of  the  actual  intention  of  the  parties,  but  it  is 
to  be  tacitly  inferred  from  the  nature  and  objects  and  occasion  of 
the  contract.^  (a)  The  rule  has  been  fully  recognized  in  the 
coorts  of  common  law  ;  and  it  has  been  directly  decided  by  those 
courts  that  the  interpretation  of  the  contract  must  be  governed 
hythe  laws  of  the  country  where  the  contract  is  made.^  (t)    And 

^  J.  Voet,  46,  3,  n.  8,  p.  949;  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  859; 
SBonllenois,  obs.  46,  p.  497. 

*  Molin.  Oper.  Com.  ad  Cod.  1,  1,  1,  torn.  3.  Conclus.  de  Sfcatut.  p.  554. 
» Ibid.  *  Ibid.;  post,  s.  274  a.  »  Ante,  s.  270. 

•  See  the  opinion  of  the  court  delivered  by  Mr.  Justice  Martin  in  the  case 
^i  Depau  r.  Humphreys,  8  Mart.  N.S.  (La.)  1,  8,  9,  13,  22-24;  Mr.  Justice 
Porter  in  the  case  of  Morris  ».  Eves,  11  Mart.  (La.)  730;  Courtois  r.  Car- 
penteir,  1  Wash.  C.  C.  876. 

'  Trimby  v,  Vignier,  1  Bing.  N.  C  151,  159;  post,  s.  316  a;  De  la  Vega  v, 
Vianna,  1  B.  &  Ad.  284;  British  Linen  Co.  r.  Drummond,  10  B.  &  C.  903;  Bank 
of  the  United  States  v,  Donnally,  8  Pet.  368,  872;  Pope  v,  Nickerson,  3  Story, 
^;  Harrison  r.  Sterry,  5  Cranch,  289;  Wilcox  v.  Hunt,  13  Pet.  378,  379. 
We  shall  presently  see  that  the  same  rule  is  adopted  in  the  interpretation  of 
rills.    See  Lansdowne  v.  Lansdowne,  2  Bligh,  GO,  88,  89,  91,  and  cases  there 

(a)  Bent  o.  Lauve,  3  La.  An.  88. 

(6)  See  ante,  s.  242,  263 ;  post,  s.  814,  and  note. 
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a  contract  in  any  place  is  a  subject  for  the  time  being,  and  most 
be  obedient  to  the  laws  of  that  place/  ^  Quare  etiamsi  peregri- 
nus  cum  cive  paciscatur,  tenebitur  illis  legibus  ;  quia  qui  in  loeo 
aliquo  contrahit,  tanquam  subditus  temporarius  legibus  loci  subji- 
citur.'  1  Emerigon  follows  Grotius,  and  adopts  his  very  language. 
'  A  stranger,'  says  he,  '  who  contracts  in  the  territories  of  a  state, 
is  held  as  a  temporary  subject  of  the  state,  subject  to  the  laws 
thereof.  "  L'citranger,  qui  contracte  dans  les  terres  d'un  ^tat,  est 
tenu,  comme  sujet  a  temps  de  cet  6tat,  de  se  soumettre  aux  lois 
du  pays."  ^  Lord  Stowell,  in  a  passage  in  one  of  his  most  cele- 
brated judgments,  has  refused  to  acknowledge  ignorance  of  the 
law  of  a  foreign  country  to  be  any  foundation  to  release  a  partj 
from  the  obligation  of  a  contract  made  there.'  * 

274  a.  Dumoulin,  while  he  admits  the  general  rule  to  be  that 
the  law  and  custom  of  the  place  where  a  contract  is  made  ought 
generally  to  govern  in  the  interpretation  of  the  contract,  at  the 
same  time  denies  that  it  is  of  universal  application.  On  the  oon- 
trar}"  he  holds  that  there  are  cases  in  which  it  ought  to  be  disre- 
garded. *  Et  animadvertendum,'  says  he, '  quod  doctores  peasime 
intelligunt,  d.  L,  quia  putant  ruditer  et  indistincte,  quod  debeat 
ibi  inspici  locus  et  consuetudo,  ubi  fit  contractus,  et  sic  jus  in 
loco  contractus.  Quod  est  falsum  ;  quinimo  jus  est  in  tacitaet 
verisimiliter  mente  contrahentium.  Fac,  civem  Tubingensem 
peregre  euntem  per  urbem  Italiae,  vendere  ibi  domum  suam  Tu- 
bingse  vel  Augustse,  an  teneatur  dare  duos  fidejussores  evictionis, 
et  de  duplo,  prout  probat  statutum  loci  contractus.  Et  omnes 
dicunt,  quod  sic,  in  quo  errant,  non  intelligentes  praxim,  et  hie 
non  perspicientes  mentem,  d.  1.,  quae  est  practica.  Ideo  contia- 
riura  dicendum  ;  quia  venditor  non  est  subditus  statutis  Italia, 
et  statutum  illud  non  concernit  rem,  sed  personam,  et  sic  non 
potest  ligare  exteros,  qui  non  censentur  sese  obligare  ad  statu- 
tum, quod  ineunt.  Ideo  hon  tenetur  cavere,  nisi  secundum 
morem  sui  domicilii,  vel  secundum  jus  commune  ;  nee  verum  est, 
quod  istud  statutum  concemat  solemnitatem  et  modum  contra- 
hendi. Quinimo  respicit  eflfectum,  meritum,  et  decisionem,  et 
dicta  lex  male  allegatur  ad  materiam  primae  conclusionis.    Facia- 

^  Grotius,  b.  2,  c.  11,  8.  5,  n.  2. 

^  Emerigon,  Assur.  c.  4,  s.  8,  torn.  1,  p.  124, 125.    See  also  Casaregia, Disc 
179,  n.  60-62. 

8  Dalrymple  v,  Dalrymple,  2  Hagg.  Cons.  60,  61. 
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be  found.*    The  converse  role  wouM  bo 

^IhotBt  AnDgli  dm^rn  in  the  t^ame  terma  and  dated 

DabKiit  were  upon  tU  face  made  payaitle  in  London.^ 

JHL  F^r^tgn  Juri$U. —  Boullenois,  while  he  admits  the  general 

rrmrif^tr  of  the  mle  locus  contractus  regit  actum,  conte^itd  itn 

ity,*    He  seems  to  think,  and  some  other  j arista  have 

kpfpted  tlie  same  opinion,  that  where  a  contract  is  made  between 

pnigven  lietnnging  to  the  same  country*  who  are  not  domiciled, 

■I  art  merely  transient  persons,  in  the  place  where  the  contract 

i  made,  it  aught  to  be  governed  by  the  law  of  their  own  country ; 

pk  llMii  ihia  rule  applies,  a  fortiori,  where  they  are  ignorant  of 

m0  lawa  of  the  place  wherti   the  contract  U  made.*     Without 

Mertakiug  to  aay  that  the  exception  may  not  be  well  founded  in 

macalo  CTiiee»  u  to  persons  merely  in  tran:i>itu,  it  may  unlicst* 

lliq[ly  be  said  that  nothing  but  the  clearest  intention  on  the 

of  focesgneni  to  act  npon  their  own  domestic  law,  in  exclu- 

ef  ll»e  law  of  the  place  of  the  con t  met,  ought  to  change  the 

n  of  the  general  rulc.^     And  indeed  even  then,  if  the 

of  the  contnwt  is  to  Ikj  in  the  same  country  where  it 

iitta«te,  it  seems  dilBcult  upon  principle  to  sustain  the  exception. 

lia#  applied  the  same  rule  to  those  who  are  domiciled 

irila  Iboee  who  ate  merely  commorant  in  the  place  of  the  con* 

tel»  tbti  the  law  of  tl>e  pbtoe  of  the  contract  is  to  govern^ 

jAkAiiliiui  baa  al^  aflirmed  the  doctrine  in  a  general  form. 

^IPy  be«  *a  foreigner  miikes  a  Imrgain  wttli  a  native,  he  shall 

H^ed  by  the  laws  of  his  atate ;  because  he  who  enters  into 

*  EvriM^  9>  Kmf .  2  0.  &  A*  dOl ;  Spfowle  v.  Legg«,  1  B.  &  C.  la. 

■  IW.{  ant»«  t.  Tt\\  poa,  •   317;  3  Horge.  CoL  k  Far.  I^w, pt,  %  e*  20; 

MlballHMis,obft.  46.  p  450,  4Sd,  490, 

li^4ftl-4Mt  4I^'lf»7,  mWJd'S,  and  tiola*    Boulleneis  (m  p.  404,  405) 

•o  iNir  qoiition  upoa  the  bterpr«t«t]oa  of  contract  or  le*t«r 

Hm  mis  mW  vlncb  can  be  prvseribtd  b  that  of  d«»t4^rm}ning  it 

la  IImi  4t9vf«iii  etne>am»laaoiii,    Thesa  difltfftni  ciraam»Unci<«  will 

_  ___, i«  Iftruf  of  Um  Isw  of  ths  plaot  of  tlis  oontract,  «t>inctimc* 

fcbv^  t^al  ol  ikm  itiliui.  ofUm  iti  fsiror  of  ibstof  iIjo  doniiciL  And  often  in 
if  Ibal  »k«f«  Ui*  pafmrnt  is  to  bo  msde/  And  bene*  bn  agt^ca  k> 
rfta's  Ofdaloa  in  bli  Comm«*aUry  on  Uis  Cod«,  Motin.  Com.  mi  Cod, 
U 1,  C4mdm.  d#  SUIaL  p.  h^  ;  fttiU%  •.  *J63;  B^rlol.  Cora,  ad  Cod.  !« 1,  1, 
a  11;  |i^  «.  :rii;  a  B«nr»,  CoL  h  For.  Law»  pt.  2»  c.  20,  p.  775-777. 
'  to  r^^wMin    iMilt  Co«a.  n,  IS2,  IDl ;  I  Emttfigon.  o*  4,  r  S. 

•  lUi— ^,  Ub^  I,  Ml^  %  DvCoofl.  Leg.  t.  2»a;  sat«»8<Sl,  oota«    Sat  Ufw- 
|k  §«•  a.  13. 

U 
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a  contract  in  any  place  is  a  subject  for  the  time  being,  and  most 
be  obedient  to  the  laws  of  that  place/  ^  Quare  etiamsi  peregri- 
nus  cum  cive  paciscatur,  tenebitur  illis  legibus  ;  quia  qui  in  loeo 
aliquo  contrahit,  tanquam  subditus  temporarius  legibus  locisubji- 
citur.*  1  Emerigon  follows  Grotius,  and  adopts  his  very  language. 
'  A  stranger,'  says  he,  '  who  contracts  in  the  territories  of  a  state, 
is  held  as  a  temporary  subject  of  the  state,  subject  to  the  laws 
thereof.  "  L'dtranger,  qui  contracte  dans  les  terres  d'un  ^tat,  est 
tenu,  comme  sujet  k  temps  de  cet  6tat,  de  se  soumettre  aux  lob 
du  pays."  ^  Lord  Stowell,  in  a  passage  in  one  of  his  most  cele- 
brated judgments,  has  refused  to  acknowledge  ignorance  of  the 
law  of  a  foreign  country  to  be  any  foundation  to  release  a  party 
from  the  obligation  of  a  contract  made  there.'  * 

274  a.  Dumoulin,  while  he  admits  the  general  rule  to  be  that 
the  law  and  custom  of  the  place  where  a  contract  is  made  ought 
generally  to  govern  in  the  interpretation  of  the  contract,  at  the 
same  time  denies  that  it  is  of  universal  application.  On  the  con- 
trary he  holds  that  there  are  cases  in  which  it  ought  to  be  disre- 
garded. *  Et  animadvertendum,'  says  he, '  quod  doctores  pessime 
intelligunt,  d.  1.,  quia  putant  ruditer  et  indistincte,  quod  debeat 
ibi  inspici  locus  et  consuetude,  ubi  fit  contractus,  et  sic  jus  in 
loco  contractus.  Quod  est  falsum  ;  quinimo  jus  est  in  tacitaet 
verisimiliter  mente  contrahentium.  Fac,  civem  Tubingensem 
peregre  euntem  per  urbem  Italiae,  vendere  ibi  domum  suam  Tu- 
bingsB  vel  Augustae,  an  teneatur  dare  duos  fidejussores  evictionis, 
et  de  duplo,  prout  probat  statutum  loci  contractus.  Et  omnes 
dicunt,  quod  sic,  in  quo  errant,  non  intelligentes  praxim,  et  hie 
non  perspicientes  mentem,  d.  1.,  quae  est  practica.  Idee  contra- 
rium  dicendum  ;  quia  venditor  non  est  subditus  statutis  Itali®, 
et  statutum  illud  non  concernit  rem,  sed  personam,  et  sic  non 
potest  ligare  exteros,  qui  non  censentur  sese  obligare  ad  statu- 
tum, quod  ineunt.  Ideo  non  tenetur  cavere,  nisi  secundum 
morem  sui  domicilii,  vel  secundum  jus  commune  ;  nee  verum  est, 
quod  istud  statutum  concemat  solemnitatem  et  modum  contra- 
hendi. Quinimo  respicit  eflfectum,  meritum,  et  decisionem,  ^^ 
dicta  lex  male  allegatur  ad  materiam  primae  conclusionis.    Faci** 

1  Grotius,  b.  2,  c.  11,  8.  5,  n.  2. 

^  Emerigon,  Assur.  c.  4,  s.  8,  torn.  1,  p.  124, 125.  See  also  Ca8areg]S,IH^ 
179,  n.  60-62. 

'  Dalrymple  v,  Dalryraple,  2  Hagg.  Cons.  60,  61. 
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1U9  civem  Tubingensem  hie  vendere  vicino  domum  Genevae,  vel 
ITiguri  sitam,  ubi  sit  statutum,  quod  venditor  fundi  tenetur  de 
luplo  cavere,  per  duos  idoneos  eives,  ne  teneantur  litigare  extra 
forum  suum.  Iste  est  proprius  casus  et  yerus,  intellectus,  d.  1.  in 
quadicitur;  Venditorem  teneri  cavere  secundum  consuetudinem 
loci  contractus ;  quod  est  intelligendum  non  de  loco  contractus 
fortuiti,  sed  domicilii,  prout  crebrius  usu  venit,  immobilia  non 
Tendi  peregre,  sed  in  loco  domicilii.  Lex  autem  debet  adaptari 
ad  casus  vel  hypotheses,  quae  solent  frequenter  accidere  :  nee 
extendi  ad  casus  raro  accidentes.  Saltem  quando  contrarium 
apparet  de  ratione  diversitatis,  vel  quando  sequeretur  captio  inge- 
rentis.  Quia  qua  ratione  dicta  lex,  excludit  externum  locum  situs 
rei,  in  quo  contrahentes  non  habent  domicilium ;  multo  fortius 
excluditur  locus  fortuitus  contractus,  in  quo  partes  peregre  trans- 
ennt  Patet :  Quia  quis  censetur  potius  contrahere  in  loco,  in 
quo  debet  solvere,  quam  in  loco,  ubi  fortuito  transiens  contrahit. 
Sed  hie  venditor  eo  ipso  se  obligat,  solutionem  et  traditionem 
lealem,  per  se,  vel  per  alium,  facere  in  loco,  in  quo  fundus  situs 
est:  ergo  ibi  contraxisse  censetur.  Et  tamen  in  dubio  non  atten- 
ditur  consuetude  loci  contractus.  Quia  venditor  illi  non  subest, 
nee  ejus  notitiam  habere  prsesumitur,  ergo  multo  minus  consue- 
tude loci  fortuiti,  quam  mt^^is  ignorat.'  ^ 

275.  Importance  of  the  General  Rule. — Cases  illustrative  of  the 
importance  of  the  general  rule  may  be  easily  found  in  the  juris- 
prudence of  modern  nations.  *  In  some  countries,'  says  Boulle- 
uois,  *  the  laws  give  a  certain  sense  and  a  certain  effect  to  clauses 
iu  an  instrument,  while  the  laws  of  another  country  give  a  sense 
*ud  effect  more  extensive  or  more  restrained.  For  example,  at 
Toulouse,  the  clause,  si  sine  liberis^  added  to  a  substitution,  means 
^  gradual  substitution  ;  and  in  other  places  it  means  only  a  condi- 
gn, if  other  circumstances  do  not  concur.'  ^     The  full  effect  of 


'  Molin.  Opera,  Com.  ad  Cod.  1,  1,  1,  Conclus.  de  Statut  torn.  3,  p.  554; 
•  Boi^ge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  851,  852;  Id.  p.  858,  859. 

'  2  Boollenois,  obs.  46,  p.  447,  518.  519.  In  the  French  law  substitution  is 
other  simple  or  gradual.  It  is  called  simple  when  one  person  only  is  substi- 
toted  for  another  in  a  donation;  as,  a  donation  to  A,  and  if  he  refuses  or  dies, 
0  fi.  It  is  called  gradual  when  there  are  several  substitutes  in  succession ;  as, 
donation  to  A,  and  if  he  refuses  or  dies,  to  B,  and  if  B  refuses  or  dies,  to 
',  and  if  C  refuses  or  dies,  to  D,  &c.  Pothier,  Trait6  des  Substitutions, 
rt.  prelim.;  Id.  s.  3,  art.  1.  See  also  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20, 
85^-857. 
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this  example  may  be  felt  only  by  a  civilian.  But  an  analogous 
one  may  be  put  from  the  common  law.  A  contract  in  Englaod 
for  an  estate  there  situate,  or  a  conveyance  of  such  an  estate  to 
A  and  the  heirs  of  his  body  begotten,  would,  before  the  statute 
de  donis^  have  been  interpreted  to  mean  a  contract  for  or  a  con- 
veyance of  a  conditional  fee-simple ;  but  since  that  statute  it 
would  be  construed  to  be  a  contract  for  or  a  conveyance  of  a  fee- 
tail.^  The  rights  growing  out  of  these  different  interpretations 
are,  as  every  common  lawyer  knows,  exceedingly  different;  and 
to  construe  them  otherwise  than  according  to  the  common  law 
would  defeat  the  intention  of  the  parties,  and  uproot  the  solid 
doctrines  of  law.  The  sense  of  the  terms  and  the  legal  effect  of 
the  instrument  ought,  and  it  is  to  be  presumed  would  be  every- 
where ascertained  by  the  same  mode  of  interpretation,  wherefer 
the  point  should  come,  directly  or  indirectly,  in  judgment  in  any 
foreign  country. 

276.  Marriage  Contracts  and  Settlements.  —  The  language  of 
marriage  contracts  and  settlements  must,  in  like  manner,  be 
interpreted  according  to  the  law  of  the  place  where  they  are 
contracted,  (a)  A  mementos  consideration  would  teach  ns  the 
inextricable  confusion  which  would  ensue  from  disregarding  the 
habitual  construction  put  by  courts  of  law  upon  instruments  of 
this  sort,  executed  in  England  or  in  France,  and  brought  into 
controversy  in  any  other  country.  The  whole  system  of  inte^ 
pretation  of  the  clauses  of  marriage  contracts  and  settlements  in 
England  is  in  a  high  degree  artificial ;  but  it  is  built  upon  uniform 
principles  which  could  not  now  be  swept  away  without  leaving 
innumerable  difficulties  behind.  What  could  a  foreign  court  do 
in  interpreting  the  terms,  heirs  of  the  hody^  children^  issue^  con- 
nected with  other  words  of  limitation  or  description  in  a  marriage 
settlement  or  a  will  made  in  England  ?  The  intricate  branch  of 
English  jurisprudence  upon  which  the  true  exposition  of  such 
clauses  depends  has  tasked  and  exhausted  the  diligence  and 
learning  of  the  highest  professional  minds,  and  requires  almost 
the  study  of  a  life  to  be  thoroughly  mastered.^  Probably  the 
system  of  interpretation  in  similar  cases  in  Francs  does  not 
involve  fewer  difficulties,  dependent   upon  the   nice  shades  of 

1  2  Black.  Com.  110-112. 

^  See  Fearne  on  Contingent  Remaindera,  passim. 

(a)  See  McLeod  v.  Board,  30  Tex.  238. 
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Haiiig  of  wofdB  in  different  connections,  and  the  necessary 
■Mfadtjr  of  nuilrimoiiial  rights  and  laiptial  contt-acts  and  pro- 
PHit  •iieoe«ioii&'  The  general  rule  Li  in  no  cMses  more  firmly 
fbtrDd  to  Ibao  in  etam  of  nuptial  contracu  and  settlements, 
lit  lli«j  ara  to  be  eoniitrued  and  enforced  according  to  the  lex 
ti  eoD&netns.^ 

S9^  Caa0  m  England  —  The  same  doctrine  was  fully  recog- 

A  recent  ease  in  England.     In  that  case  the  parties  were 

and  married  in  Scotland,  and  executed  a  nu}itial  con- 

itaiDtng  mntnal  provisions  for  the  benefit  of  the  parties 

Ihesf  offspring.     Afterwards  the  \vife»  upon  the  death  of  her 

in  Eoglaiul^  became  entitled  to  certain  stock ;  and  the 

filed  a  bill  in  chancery  to  have  the  stock  conveyed  to 

the  irujiteii  Ihereof,  without  a  settlement  being  made  upon 

regard  thereto.      The  question  was  whether  the  wife 

to  the  common  equity  to  a  settlement  out  of  the 

iaeeordiiig  to  the  Englii^b  law.     It  appeared  that,  by  tJie 

Seotlandf  acting  upon  the  interpretation  and  construction 

pcoTMona  of  the  nuptial  contract,  the  wife  was  not  entitled 

inj  foeti  equity  to  a  settlement*     The  Lord  Chancellor  held 

IW  ooort,  in  admmistering  the  rights  of  the  parties  under 

aqrtiil  contract^  was  bound  to  give  the  same  construction 

ilfiBet  to  it  in  Kngbind  as  the  Scottish  law  would  give  to  it ; 

M  W  therefore  awarded  the  stock  to  the  husband  without  any 

87.  Cwmm^&Al  Contradi,  —  The  same  rule  is  also  universally 
^'hewledged  in  relation  to  commercial  contracts.^  Where  the 
ao  inilntiiieut  executed  by  foreigners  in  a  foreign  country 
from  obaetuiiy,  it  will  be  construed  according  to  the  ob* 
of  Ihoae  terms,  tinlcss  there  is  some  proof  that,  ao* 
to  the  law  of  the  foreign  country,  the  true  interpretation 
wutild  be  differaoL*    But  where  a  particular  interpieta- 

obi.  M,  p.  i69-4M,  fi03,  £04,  505,  513;  Umya  v.  Fir 


t,  171. 
•r  Taiei.  Pirefr  Cb.  207 ;  De  Concha  «*  8aTatkr»  Z  Jobti*.  Ch. 

.  JU^.  2  My  h  K.  5l.%  510.     B«m  aIjio  are«daibaue  w.  Chaii- 
lla  4  Bvw^  Col  4  For.  Uw,  Appx.  740*  755. 
^Itw^Mui.  Droit  Co«a.  tooi.  5«  n,  HiiK  1402;  2  Kent  Com.  457,  458. 
^^^•^  ifala  r.  Maobado.  I  Rom.  22^;  poutt  r  280* 

(«)  Bm  TlmHrnrn  »,  Steward,  L.  B.  a  PX:  504. 
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tion  is  established,  that  must  be  followed.  Indeed  the  courts  of 
every  country  must  be  presumed  to  be  the  best  expositx)r8of  theii 
own  laws,  and  of  the  terms  of  contracts  made  with  reference  to 
them.  And  no  court,  professing  to  be  governed  by  prhciple, 
would  assume  the  power  to  declare  that  a  foreign  court  mistm' 
derstood  the  laws  of  their  own  country,  or  the  operation  of  then 
on  contracts  made  there. ^ 

278.  The  remarks  already  suggested  upon  this  rule  cannot  be 
better  enforced  than  by  a  quotation  from  an  opinion  of  the  late 
learned  Mr.  Chief  Justice  Parker:  ^That  the  laws  of  any  state 
cannot  by  any  inherent  authority  be  entitled  to  respect  extra- 
territorially,  or  beyond  the  jurisdiction  of  the  state  which  enacte 
them,  is  the  necessary  result  of  the  independence  of  distiocl 
sovereignties.  But  the  courtesy,  comity,  or  mutual  convenience 
of  nations,  amongst  which  commerce  has  introduced  so  great  an 
intercourse,  has  sanctioned  the  admission  and  operation  of  foreign 
laws  relative  to  contracts.  So  that  it  is  now  a  principle  general)} 
received,  that  contracts  are  to  be  construed  and  interpreted  ac* 
cording  to  the  laws  of  the  state  in  which  they  are  made,  unles 
from  their  tenor  it  is  perceived  that  they  were  entered  into  witl 
a  view  to  the  laws  of  some  other  state.  And  nothing  can  be  more 
just  than  this  principle.  For  when  a  merchant  of  France,  Hol- 
land, or  England,  enters  into  a  contract  in  his  own  country,  he 
must  be  presumed  to  be  conusant  of  the  laws  of  the  place  where 
he  is,  and  to  expect  that  his  contract  is  to  be  judged  of  and  car- 
ried into  effect  according  to  those  laws ;  and  the  merchant  witl 
whom  he  deals,  if  a  foreigner,  must  be  supposed  to  submit  bimseli 
to  the  same  laws,  unless  he  has  taken  care  to  stipulate  for  a  pe^ 
formance  in  some  other  country,  or  has  in  some  other  way  ex- 
cepted his  particular  contract  from  the  laws  of  the  country  wbtf« 
he  is.'  2 

278  a.  PromisBory  Note.  —  Policy  of  Insurance.  —  Hence  it  '^ 
adopted  by  the  common  law,  as  a  general  rule  in  the  interpreta- 
tion of  contracts,  that  they  are  to  be  deemed  contracts  of  the 
place  where  they  are  made,  unless  they  are  positively  to  be  pe^ 
formed  or  paid  elsewhere.  Therefore  a  note  made  in  Francei 
and  payable  generally,  will  be  treated  as  a  French  note,  and  g^ 

1  Mr.  Chief  Justice  Marshall,  in  Elmendorf  i;.  Taylor,  10  Wheat.  159;  Mr- 
Justice  Porter,  in  Saul  v.  His  Creditors,  5  Mart.  N.S.  (La.)  587. 
^  filanchard  v.  Russell,  13  Mass.  1,  4,  5. 
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emed  accordingly  by  the  laws  of  France  as  to  its  obligation  and 
ioastraction.    So  a  policy  of  insurance,,  executed  in  England  on 
aFrench  ship  for  the  French  owner,  on  a  voyage  from  one  French 
port  to  another,  would  be  treated  as  an  English  contract,  and  in 
ca^  of  loss  the  debt  would  be  treated  as  an  English  debt.     In- 
deed all  the  rights  and  duties  and  obligations  growing  out  of  such 
a  policy  would  be  governed  by  the  law  of  England,  and  not  by 
the  law  of  France,  if  the  laws  respecting  insurance  were  different 
in  the  two  countries.^ 

279.  The  Rule  not  affected  by  the  Domicil.  —  It  has  sometimes 
been  suggested,  and  especially  by  foreign  jurists,  that  contracts 
made  between  foreigners  in  a  foreign  country  ought  to  be  con- 
Btrued  according  to  the  law  of  their  own  country,  whenever  they 
both  belong  to  the  same  country.^  Where  they  belong  to  diffe- 
rent countries,  some  controversy  has  arisen  as  to  the  point,  whe- 
ther the  law  of  the  domicil  of  the  debtor  or  that  of  the  creditor 
ought  to  prevail.'  Where  a  contract  is  made  in  a  country  be- 
tween a  citizen  and  a  foreigner,  it  seems  admitted  tUkt  the  law 
of  the  place  where  the  contract  is  made  ought  to  prevail,  unless 
the  contract  is  to  be  performed  elsewhere.^  In  the  common  law 
of  England  and  America  all  these  niceties  are  discarded.  Every 
contract,  whether  made  between  foreigners  or  between  foreigners 
tod  citizens,  is  deemed  to  be  governed  by  the  law  of  the  place 
where  it  is  made  and  is  to  be  executed.^ 


*  Donn  r.  Lippmann,  5  CI.  &  F.  1,  18-20;  post,  8.  317. 

'  Ante,  8.  273;  2  Boullenois,  obs.  46,  p.  45&-458;  Id.  p.  495-593.  Hertius 
Mems  to  make  the  following  distinction.  After  having  stated  the  general  rule 
to  be:  Si  lex  actui  formam  dat,  inspiciendum  est  locus  actus,  non  domicilii, 
Don rei sitae;  he  adds:  Nimirum  valet  hsec  regula,  etiam  in  extero,  qui  actum 
^brat,  licet  enim  hie  subjectus  revera  maneat  patriss  suse.  tamen  illud,  de 
ae(o  primo  est  intelligendum,  quoad  actum  vero  secundum  subditus  illius  loci 
tit  temporariuB,  ubi  agit,  vel  oontrahit,  simulque  ut  forum  ibi  sortitur,  ita  sta- 
tatis  ligatur.  Non  valet  si  exterus  ignoravit  statutum.  llertii  Opera,  torn.  1, 
deCoUis.  Leg.  8.  4,  n.  10,  p.  126,  128;  Id.  ed.  1716,  p.  179-181. 

*  See  Foelix,  Conflit  des  Lois,  Revue  fitrang.  et  Fran*;.  1840,  torn.  7,  s. 
21-23,  p.  200-209;  Id.  8.  40-50,  p.  46-49;  3  Burge,  Col.  &  For.  Law,  pt.  2, 
c.  20,  p.  775,  776. 

<  See  Livermore,  Dissert,  s.  42,  p.  46;  1  Hertii  Opera,  de  Collis.  Leg.  s. 
10,  p.  126, 128;  Id.  p.  179-181,  ed.  1716;  Voet,  de  Statut.  s.  9,  c.  2,  excep.  4; 
Jd.  8.  10,  p.  268,  ed.  1715;  Id.  p.  325,  ed.  1661.  But  see  contra,  2  Boullenois, 
obs.  46,  p.  459;  ante,  s.  263,  273,  274. 

*  Smith  V.  Mead,  3  Conn.  253;  De  Sobry  v.  De  Laistre,  2  Harr.  &  J. 
(Md.)  193,  228. 
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279  a.  Contract  mbjeet  to  a  Condition  to  take  place  in  anotktr 
Country,  —  Hertius  has  put  a  case  where  a  contract  made  in  i 
country  is  subject  to  'a  condition,  and  the  performance  of  that 
condition  takes  place  in  another  country,  the  laws  of  which  are 
different ;  and  the  question  is  whether  the  laws  of  the  one  or 
those  of  the  other  ought  to  govern  the  contract.  He  answen 
that  the  laws  of  the  country  where  the  contract  was  made,  be- 
cause the  condition,  when  fulfilled,  refers  back  to  the  time  of  the 
contract.  '  Quia  conditio  retrotrahitur  ad  tempus  conventionis.'* 
J.  It  Sande  adopts  the  same  doctrine  almost  in  the  same  words.* 

280.  Place  of  Performance.  —  The  rules  already  considered 
suppose  that  the  performance  of  the  contract  is  to  be  in  the  pkce 
where  it  is  made,  either  expressly  or  by  tacit  implication.*  But 
where  the  contract  is,  either  expressly  or  tacitly,  to  be  performed 
in  any  other  place,  there  the  general  rule  is  in  conformity  to  the 
presumed  intention  of  the  parties  that  the  contract,  as  to  its 
validity,  nature,  obligation,  and  interpretation,  is  to  be  goveroed 
by  the  law\)f  the  place  of  performance.*  This  would  seem  to  be 
a  result  of  natural  justice ;  and  the  Roman  law  has  adopted  it 
as  a  maxim  :  ^  Gontraxisse  unusquisque  in  eo  loco  intelligitoTt 
in  quo  ut  solveret,  se  obligavit.'  ^  And  again,  in  the  law,  Aot 
ubi  quisque  contraxerit :  ^  Gontractum  autem  non  utique  eo  looo 
intelligitur,  quo  negotium  gestum  sit ;  sed  quo  solvenda  est 
pecunia.'  ®  The  rule  was  fully  recognized  and  acted  on  in  a 
recent  case  by  the  Supreme  Gourt  of  the  United  States,  where 
the  court  said  that  the  general  principle  in  relation  to  contnctii 
made  in  one  place  to  be  executed  in  another  was  well  settled, 
that  they  are  to  be  governed  by  the  laws  of  the  place  of  pe^ 
formance.^  (a) 

1  1  Hertii  Opera,  de  Collis.  Leg.  8.  4,  n.  54,  p.  147,  ed.  1737;  IAp.2W; 
ed.  1716. 

«  J.  k  Sande,  Com.  ad  Reg.  Jur.  1.  9,  p.  18;  post,  8.  287.         •  Ante,  8.  Stt 

«  2  Kent  Com.  p.  393,  394,  459;  Casaregis  Disc.  170;  1  Emerigon,c.i 
s.  8;  Voet,  de  Stat.  s.  9,  c.  2,  s.  15,  p.  270,  ed.  1715;  Id.  p.  328.  ed.  1661; 
Boullenois,  Quest.  Contr.  des  Lois,  p.  339,  &c  ;  3  Barge,  CoL  &  For.  Law,  ptS, 
c.  20,  p.  771,  772;  Don  v.  Lippman,  5  CI.  &  F.  1,  13,  19;  Fergusson  ».  Fyfe 
8  CI.  &  F.  121. 

»  Dig.  44,  7,  21;  ante,  s.  233.  •  Dig.  42,  5,  3. 

'  Andrews  v.  Pond,  13  Pet  65. 

(a)  Place  of  Performance.  —  Special  See  note  to  8.  314,  post.  The  m«i 
rules  prevail  upon  this  subject  with  rule  itself  is  illustrated  in  cases  vit^ 
regard  to  the  paries  to  bills  and  notes,    out  number.    It  may  be  of  some  se 
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T^eign  Jurists.  —  Common   Law,  —  Paul  Voet  has  laid 
rule.    ^  ilinc,  ratione  effectus  et  compUmenti  ipsiuft 


«n  #.  Carr,  1:2  5fidi.  OS;  Collitm  Iron 
Co*  t^.  Burkaiu,  10  Mich.  283.  In- 
diana: Butter  V*  Mytsr,  17  Iiid,  77; 
Alford  r.  Baker,  53  liid.  279.  Itli- 
iioin:  Michigan  Cent.  R.  Co.  v.  Boyd, 
Ul  lU.  2m\  Milwaukee  R*  Co.  v. 
Saiitli,  71  HI.  197;  Kvutm  p.  Atul«r* 
noti,  78  111,  55^:  PenimytvAniu  Co.  c. 
Falrehdd,  09  111.  2G0;  Adanm  i?.  Rob- 
*  ''!*c>n,  37  IJI.  45;  Lewi.<i  v.  lleiidtej, 
'  »  llj.  433;  Manoii  v.  l>uuM&y,  35  III* 
424.  Kentucky:  Tyler  t».  Trabuei 
H  B.  Moti.  305.  Teiities^stre:  Farhatti  p. 
l^uUiAm*  5  Cold.  407 ;  SetjtcT  t?.  Bow- 
mmi,  5  Ucuk.  14;  Lewi*  p.  Woodfolk, 
2  Buxti-r,  25.  Arkausw:  Wliit*J  ». 
FriedUnder.  35  Ark.  52;  Bow  lea  v,  Ed- 
dy, 33  Ark.  645,  Misioiirt:  Golaon 
r.  Ebert,  52  Mo.  360;  Garmehb  p. 
Choui«au,  37  Mo.  113;  Hank  of  Loiiiii- 
villc  is,  Vounj^,  lb.  308.  Iowa:  Bur* 
roll's  V.  Sticker,  47  Iowa,  477;  Mo- 
Daniel  t\  Chiciigo  Ry.  C^o,,  24  lowft« 
4J2;  Arnold  i\  Potter.  22  Iowa.  194; 
Boyd  c.  ElUs,  II  Iowa.  97;  Butlers  p. 
Old«,  Id.  1.  XcbriLskii:  Kiltie  r.  He 
LiiniAtcr,  3  K«b.  325;  Sands  r.  SinUh, 
1  Neb.  lOd.  United  St&teji:  Railroad 
Co.  r.  Bank  of  Ashland,  12  WiUL  22<J; 
Miller  V.  Tiffany.  I  Wall.  298;  Bell  r, 
Bruf^n,  1  How.  160;  MuMion  v,  LnkCf 
4  Uow.  262;  Tildeu  v.  Blair, 21  WalK 
24K 

8ome  of  th«  cmm  Indicat**  that  ih« 
'|»liictof  performanoo  *  of  a  contmct 
insaiii  iba  pla^  whtr<>  f '  -uif  nt 

ii  to  b«  compl»t«d,  tl  un  in 

ail*!  li  »n,  a&  ^ibcie  go<idji 

ari^  i  carrier  in  one  »taio 

to  b«  Lrai^|Mif i««i  to  anoth«»r.  Or  fwr* 
ho^  il  would  stalff  tbe  e0nci  of  th« 
eaifti  at  truly  to  §ay  that  whifr«t  i^idi 
are  enlrtiaied  to  a  carritr  (or  tnifi»- 
portattoD,  th«  (ael  of  tbt  iiammic  a 
plaiiii  of  deliirery  aiforda  tvifi»MH ,.  ibat 
the  law  of  tlial  pU«a  waa  \  v 

ili«  partial  m  tlia  law  wh^..  ;.  ...il 
govern  tbdf  rffbta  aad  dutiea.     Cur- 
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contractus,  spectatur  ille  locus,  in  quern  destinata  est  solutio:  id, 
quod  ad  modum,  mensuram,  usuras,  etc.,  negligentiam,  et  monun 


tb  V.  Delaware  R.  Co.,  74  N.  Y.  116; 
Brown  v.  Camden  R.  Co.,  83  Penn. 
St.  316.  Comp.  Gay  v.  Raiuey,  89 
111.  221;  Chatham  Bank  v.  Allison, 
15  Iowa,  357;  Dickinson  o.  Edwards, 
77  N.  Y.  573;  Tilden  v.  Blair,  21 
Wall.  241.     And  see  Dolan  v.  Green, 

110  Mass.  322. 

The  courts  however  are  not  agreed 
uix>n  this  proposition.  Thus  it  is 
somotinies  held  that  where  a  car- 
rier's contract  is  to  be  performed 
l>artly  in  the  state  in  which  the  con- 
tract was  executed,  especially  where 
such  partial  performance  is  consider- 
able, the  law  of  that  state  will  govern 
the  rights  of  the  parties  in  the  absence 
of  evidence  of  a  different  intention. 
Mol)auiel  r.  Chicago  R.  Co.,  24  Iowa, 
412;  lH»imsylvania  Co.  o.  Fairchild, 
6i)  111.  260;  "Michigan  Cent.  R.  Co.  v. 
lii\Ya,  91  111.  26S.  And  see  the  sug- 
gwtion  of  Brett,  L.J.,  in  Cohen  v. 
Sn»thea»t«rn  Ry.  Co.,  2  Ex.  D.  253. 

111  the  last-named  case  a  contract  had 
bivu  made  at  Boulogne  by  an  Eng- 
lishwoman with  an  English  railway 
fi»r  transiHirUition  of  herself  and  lug- 
gago  ti>  England.  Several  of  the  judges 
iuoliutHl  to  tlio  opinion  that  this  was 
an  English  contract  (see  Brown  v. 
Canidon  R.  Co.,  supra,  which  seems 
ti»  bo  to  the  same  effect) ;  but  the  case 
wuM  dmndod  on  other  grounds.  Brett, 
l4.«l.,  suggi'stod  tliat  if  the  contract 
hail  lHH»n  tt>  carry  from  Paris  to  Eng- 
liuul,  tho  French  law  might  govern  in 
Frunn)  during  the  transportation  in 
Kivuoli  vohidcs.  And  in  Moore  v, 
Ibiniii,  I  App.  CiiM.  318,  331,  it  was 
luiil  down  by  the  Privy  Council  that  a 
bill  i)f  latliug  made  in  England  by  tlie 
nuiMtttr  of  an  English  ship,  for  trans- 
)HMtation  of  gtKuls  to  Canada,  was  an 
Kn^linh  auitrart.  See,  to  the  same 
olYoct,  PeniuHula  Nav.  Co.  r.  Shand, 
3  .\Uhmv,  p.  C'.  N.S.  272.  And  see,  as 
HUgk;i«j«tiug  some  qualification,  at  all 


events,  to  the  declared  role  that  tbe 
place  of  delivery  may  be  treated  as  the 
place  of  performance.  First  Natiooil 
Bank  v.  Shaw,  61  N.  Y.  283.  Fm^ 
ther,  see  Carpenter  v.  Grand  Tnmk 
Ry.  Co.,  72  Me.  388;  Westlake, 8. 207, 
210  (ed.  1880). 

It  is  difficult  to  escape  the  cam- 
tion  that  the  courts,  in  applying  the 
law  of  the  place  of  delivery  as  the  place 
of  performance,  have  sometimeB  been 
actuated  in  part  by  a  desire  to  impoie 
liability  on  the  carrier.   It  really  seems 
idle  in  such  cases  to  speak  of  any  in- 
tention in  the  parties  concerning  the 
law  to  be  applied  in  case  of  a  failnre 
of  the  carrier  to  transport  successfally. 
In  all  probability  they  never  thought 
of  such  a  tiling.     The  mere  fact  that 
delivery  was  to  be  made  in  a  partico- 
lar  state  can  hardly  be  evideoce  of  an 
intention  that  the  law  of  that  state 
should  govern.     The  loss  might  occur 
before  it  reached  such  state;  and  why 
might  it  not  be  as  reasonable  to  as- 
sume that  the  parties  had  in  mind  the 
law  of  the  state  in  which  the  damage 
was  done,  as  the  law  of  a  more  dista**^ 
state?    And  yet  it  is  not  denied  tb^ 
the  law  of  the  place  of  loss  is  not  '^ 
govern  in  the  absence  of  evidence    ^ 
intention.   Brown  p.  Camden  R.  C^^^' 
83  Penn.  St.  816;  Curtis  v.  Delaw^^^ 
R.  Co.,  74  N.  Y.  116;  Dike  v.  E^=== 
Ry.   Co.,   45  N.  Y.    113.     It  8eer== 
doubtful  then  whether  the  rule  oo^^ 
cerning  the  place  of  performance  h^^ 
any  proper  application  to  this  class 
cases,  unless  there  is  better  eviden  ^^ 
of  intention  than  is  afforded  by  tC^ 
fact  of  delivery.     Where  the  parti^^ 
live  and  contract  in  the  same  stat^* 
the  presumption  should  be  they  ha  -^ 
contracted  with   reference  to  a  1^^ 
which   they  are  supposed  to   kno^^ 
where  they  live  in  different  states,*-- 
difficulty  arises,  to  be  overcome  only  ^^ 
the  special  facts  of  the  case.    But  t3^ 
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itnciom  iaituni  accedentem  referencluni  eat*  ^     Ue  puts 
tdtm :  *  Quid  si  in  specie,  de  nummoruin  aut  i-edituum 

;  <k  Siftt  i.  0,  c.  2,  p,  ^0,  6*  r2«  14-ia,  p.  269-27d,  ed.  1715;  R 


Iff  Mefftat&Atlfl  tnd  Uwf iil, 
m.  Tli«  plao«  ifhvre  s 
idgtKid  k  not  09C8tdiftHly  tha 
ft  tlia  ooiitr»cl  til  eon  tern  pla* 
w  b  mmdm,  for  it  may  lu^t  bo 
I  of  th«  pftrit^n  Umi  it 
o  afe^t  there.  TUtkn  f . 
SViH*  2«1;  Mjern  r*  Cait, 
■taCunpWl  ¥.  mchoU.  im 

Itolc  r.  AUtMitit  15  lows, 

i  r.  Wil*oii,  m  IVim.   St. 

H^  V.  HKNnpton,  35  Tex. 

•w  MlMt,  m  N.  V*  ($15; 

itdifii^U.  0N  Y.  270;Hy()e 
K.  ri  «  nm*L  (1^.  Y.)  270; 
)  ml*,  77  N.  Y.  57a ; 

»   i^MM't..  1»  lUidk*  (Ttttiu.) 

b  loo  thftl  l»olh  of  the  par- 
Bl  InndwiDy  In  ibis  pUoe 
^OBitrMl  li  ueeoted ;  nod  it 
lly  Iw  axtiviiOMd  iu  ftucli  a 
laMild  have  btea  their  in* 
Imi  IhmumI  Itjr  ft  itrmnge  Uw, 
iMd  ihm  coniraei  was  ex- 
m  aiiiMftito  lii»trufu«^ut  im 
«nkaiig9  or  a  protniBar^ry 
and  pttirmbl«  tbere^  Tb<? 
oMUitry  i>f  th«*  |»of  liiift  (ex* 
tb  a  esM  «ft  tJimt  Jujit  iadi- 
lid  dnolitiflW  be  tbe  Uw  con- 
See  Pwilmialer  KArif^tioa 
iBd^l  Moonv  P,  C.  N.a  272, 
wottid  fomm  if  U>e  p&rti«iji 
kflcraii  »t«t»  or  iiiitio»iklt- 
be  dISiiall  io  determine,  in 
m  id  eridenee  of  inleiitioii. 
iHlier  bend,  llw  £efl  tbat  m 
e  be  fsliied  bi  aoother 
mM,  Itt  «bkb  it  b  Mgned 
pee  doee  attt  Bek«  tti«'  $tati! 
■I  Ibe  lociyi  • 
sH^OlirMi*.  2«<J.  i 
2  Oblo  Si.  ftlO;   ragh  r. 


Cftiuenoiu  1 1  W.  Vft*  52a ;  post,  b,  286  a. 
Kor  i»  tli«)  fact  tbait  pa^i^'r  b  p&ydble 
iu  a  imrticul&r  stat^^  c^jticlusive  in  all 
caees  ibat  U»tf  law  of  tliat  titatd  k  to 
goverti  ib»  C!um5.  TUtlt^n  r.  Ulair,  21 
Wail  241;  Dickinson  v.  Ed  wards,  77 
N.  y.  573;  Wayne  Bank  v.  Low,  81 
N,  Y.  5<J0;  Ak».«ra  o.  l)ern<>»iil,  1C>3 
Maas,  318.     Furllier,  whuf  ♦* 

tbi^  placa  of  inakini^  or  ]>^  >.% 

wje  \\>8tern  Transp.  Co.  v.  Ktiiier^ 
bou»e,  87  N.  Y.  4^0;  Tin©  v.  Smith, 
11  Gray  (Mass.)  38;  Millikeu  v,  Pratt, 
125  MaMi.  ^74;  Dolau  c.  (iri'^u,  110 
Masa.  322.;  Fn^ocb  v.  FVncb.  120 
Masii,  30O;  Mclntyt^  r.  Parkj,  3  Met. 
(Mass.)  2U7;  M*Carly  v.  Gorrloii,  10 
KaiiiL  35;  VVordtrn  v*  Noiirw*  JM5  Vt. 
756;  Broughtoti  v.  Bradley,  30  Ala  im 
(cotttraet  made  in  Alabama  in  sobitl- 
tuli^>n  for  one  made  In  Souih  Carolina 
treated  as  a  Sotilh  Carolii^a  contract); 
Wayne  Bank  v.  Low»  bX  N.  Y.  im 
(to  tbe  aatne  effect) ;  Bowman  v^  Mil- 
ler. 25Gratt.  (Va)  5U  (to  the  aame 
effect).  And  iee  Jaekii  v.  NichoK  5 
N,  Y,  178;  CfomwfU  i%  Koyal  Inn.  Co., 
4$)  Ma.  add;  R'lad  v.  Kdward»,  2  »v« 
202;  Hoiwtott  p.  Potta.  04  N.  Car.  33; 
Sharp  r.  iHvhJ  Baxter  (Tenn.)  607; 
Garland  v.  Laue,  40  N.  IL  215; 
BackhouMe  p.  S4<)en.  20  Grait.  (Va.) 
581;  Lyon  r-  E wings,  17  Win^.  01 ;  Ex 
parte  ilo)thatni*»n,  L.  B.  0  Ch.  722; 
Hoo^ier  V.  Guinm,  L.  U.  2  Cb,  282; 
CotliM  r.  Hector,  L.  U.  10  E*}.  334 1 
{Kmt,  ft,  287-2SH). 

Of  eoiirM  if  thu  contmct  it  eontm 
boDoa  morea,  it  will  not  lie  enforced  In 
another  »tate,  though  it  would  bo  en- 
foroeahle  in  the  state  in  which  it  waji  to 
be  performed.  K»»ntucky  v.  BaMford, 
0  Hill  (N.  Y  )  520;  ante,  n.  25ft. 

A  diHtincrtion  Uiw  i^fy*>u  tivken  be- 
tween qu«»tiunB  ^jing  to  the  h»fality  of 
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solutione  difficultas  incidat,  si  forte  valor  sit  imxnatatus,  an  spec- 
tabitur  loci  valor,  ubi  contractus  erat  celebratus,  an  loci,  in  qnem 
dcstinata  erat  solutio.  Respondeo  ;  ex  general!  regula,  specUn- 
dum  esse  loci  statutum,  in  quern  destinata  erat  solutio.'  ^  So  that^ 
according  to  liira,  if  a  contract  is  for  money  or  goods,  the  value 
is  to  be  ascertained  at  the  place  of  performance,  and  not  at  the 
place  where  the  contract  is  made.^  And  the  same  rule  applies  to 
the  weight  or  measure  of  things,  if  there  be  a  diversity  in  dif- 
ferent places.*  Everhardus  adopts  the  same  doctrine.  *  Quod, 
sestimatio  rei  debitse  consideratur  secundum  locum  ubi  destinata 
est  solutio,  seu  deliberatio,  non  obstante  quod  contractus  alibi  sit 
celebratus.*  Ut  videlicet  inspiciatur  valor  monet^  qui  est  in 
loco  destinatse  solutionis.'  ^  Huberus  adopts  the  same  exposition. 
*'  Verum  tamen  non  ita  prsecise  respiciendus  est  locus,  in  quo  con- 
tractus est  initus,  ut  si  partes-  alium  in  contrahendo  locum  les- 
pexerint,  ille  non  potius  sit  consideraudus.'  ^  Indeed,  it  has  the 
general  consent  of  foreign  jurists ;  ^  although  to  this,  as  to  most 
other  doctrines,  there  are  to  be  found  exceptions  in  the  opinioDS 
of  some  distinguished  names.  Thus,  John  h  Sande  maintains 
that  the  law  of  the  place  where  the  contract  is  made  is  to  govern, 
although  the  payment  is  to  be  made  in  another  place.  *  Denique 
inspicitur  locus  contractus,  etiamsi  solutio  in  alium  locum  sit  des- 
tinata. Et  proinde  mensura  usurpanda  est  non  loci,  ubi  frumen- 
tum  vel  vinum  exigitur,  sed  ubi  de  eo  conventum  est'*   The 

1  P.  Voet,  de  Stat.  s.  15,  16,  p.  271,  ed.  1715;  Id.  p.  328,  ed.  1661;  porti 
8.  301/. 

2  Ibid.  «  Ibid. 

•  Everhard.  ConsiL  78,  n.  9,  p.  205;  post,  s.  300  b,  »  Ibid. 

•  Huberus,  lib.  1,  tit.  3,  s.  10;  ante,  s.  239;  post,  s.  299. 

'  2  Boullenois,  obs.  46,  p.  475,  470;  Id.  p.  488;  1  Hertii  Opera,  deCoffii. 
Leg.  8.  4,  n.  53,  p.  147,  ed.  1737;  Id.  p.  207,  ed.  1716;  Voet,  ad  Pwid.4,1, 
8.  29;  post,  8.  300  a-300/. 

•  J.  k  Saude,  Opera,  Com.  de  Reg.  Jur.  1.  9,  p.  18.  See  also  Colenw,^ 
Process.  Exec.  pt.  2,  n.  79,  cited  2  Boullenois,  obs.  46,  p.  475,  476. 


a  contract  and  questions  incident  to  a  held  elsewhere,  though  performablein 

valid  contract.     The  law  of  the  place  a  state  in  which  it  would  be  valid. 

of  execution  is  deemed  to  govern  tlie  Hyde  v.  Goodnow,  3  Comst.  (N.  T.) 

former,  while  that  of  the  place  of  pay-  266;   McDaniel  r.   Chicago  Ry.  Qo^ 

ment  governs  the  latter.      Akers  r.  24  Iowa,  412.     See  Arnold  p.  Potter, 

Demond,  103  Mass.  318.     Thus,  if  the  22  Iowa,  194;  Butler  r.  Myer,  17  Ind. 

contract  is  declared  absolutely  void  77;  Adams  r.  Robertson,' 37  HI.  45; 

where  it  was  made,  it  will  not  be  up-  ante,  s.  243;  post,  s.  314,  note. 
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rule  has  iiowever  been  adopted  both  in  England  and 
In  one  of  the  earliest  cases  Lord  Maiiiifield  stuted  the 
lootiixie  with  his  usual  clearness.  '  The  law  of  the  place  can 
fffir  be  the  rule  where  the  transaction  is  entered  into  with  an 
^tm§  ¥iew  Id  the  law  of  another  country  as  the  rule  by  which 
ib  ta  be  gOTcrned/ '  And  thi^  has  uniformly  been  recognized  as 
bemwi  expoattion  in  the  common  law«^ 
8BS.  DifieuitU^  in  o      '       /  the  Rule.  —  But  although  the  gene- 

E^ti  so  well  enii  u  the  application  of  it  in  many  cases 

Qnatlended  with  difficulties ;  for  it  is  often  a  matter  of 
question,  in  ca2»es  of  a  mixed  nature,  which  rule  ought  to 
,  llie  law  of  the  place  whei*e  the  contract  is  made,  or  that 
'  Urn  flUcn  where  it  is  to  be  performed.^  In  general  it  may  be 
il  timt  if  no  place  of  performance  is  stated,  or  the  contmct 
qr  ittdilkr^fitly  be  performed  anywhere,  it  ought  to  be  referred 
f  iki  lex  loci  contractus.*  (a)  But  there  are  many  cases  where 
dimle  will  not  be  a  sufficient  guide  ;  and,  as  the  subject  is  im- 
mtiaitn  ita  practical  bearing*  it  may  be  well  to  illustrate  it  by 

<  BoUiaoa  w.  B3sa4  2  Burr.  1077,  1078;  post,  s.  SOS-aU. 

^IMmr.  Van  Bcaaielser,  1  Sohm,  (X.  Y  )  91;  TUi>nip«on  v.  Ketcham, 

Aba  (X.  Y.)  I8a;  Fuming  p.  Con*equa,    17  Johii8,  (N,  Y,)  oil;   Powers 

tyi«li,  3  MsM^TT;  4  Cowcn,  510,  not*?;  Van  Reirnwl)k  r,   Kane,  1  Gall. 

'^iCiay.  UititKl   Simkm,  0  Pet.   172,  203;    2  Fonbl.  Kq.  b,   D,  c.   1,  b,  0. 

w.  S^wmi^,  13  Mjws.  20,  23»  21 ;  anU*.  s.  270*  280;  3  Uurp:©, 

[Law,  III.  2,  c  2a,  p.  752-75^;  Id.  771-7T3;  t>on  r,  Lippinan,  5  LL 

.  W,  10.  2rt 

»^  Kaisfis,  £q,  b.  3.  e*  8«  ■•  4 ;  Vo^t,  d«  SUtut.  ».  0,  c.  2,  s.  10.  H«<r- 
» f|M»lk)fii  miller  this  hetil.  A  condition  is  udded  to  a  {Hintrncl 
,  wliieli  it  ptHofintsd  by  the  debtor  In  Gcriiuiny ;  if  tltit  Inwji  of  the 
I  are  dlHereittv  mrhjch  are  to  iintrail  ?  Ili^rttii«  »Ay9  Ihoxe  of  ne1)(iuiit, 
^■t  Ike  eoodiiifMi  pcffomuHl  retatce  buck  to  Uih  time  of  makini;  thn  con- 
■Kt.  Aftia  »  entitnirl  mmle  in  otrnpUiOB  b  coniimied  in  ftfioth«tr;  wlmt 
"atra  l9  gmftfu?  lie  answvrt*  If  thf»  roniirtnation  in  to  ^\ve  greater  crudit 
Ikt  emtrBci,  M  pultiDj*  it  in  writint:  for  thf*  mk**  ot  procif.  tl)<9  law  of  (he 
iQiet  iIm  oDotnH  b  to  |irf^aiL  If  to  giro  vAHditv  to  ili«  contract,  UiiA  law 
Iht  fhtm  fli  tlie  eofiftrfRftfioo.  1  llrrtii  Opera,  do  CoUia,  l^g.  Jn  147t  S*  M, 
»  U  |wS07,  20^,f^,  17 1«. 

•  Dbtt  r,  Mp|->a«>.  &  CL  4c  F.  1,  13,  10,  20;  poat,  a.  317. 

*  H/  B«rft  1k««  eggyml  tbe  tron  senao  of  the  gfttieral  rule  and  it*  qtmli- 
Mkm^  bi  IImi  fckllowliH;  lerma;  *  It  maybe  plated  generally  that,  with  rrfc^^ct 
mmtn^  M  vlildi  fnATftbV  propf^rty  in  the  aiibject,  tha  law  of  tho  place  in 
M  Ibe  aoottad  b  made  will  In  aome  re«ppcta  (exclusively  prerait,  altboiij^h 
BfBibMl  U  lo  bt  pvfonned  in  another;  and  that,  in  thoie  reepeets  in 


(•> 


*.  ClMnoM,  68  Pmn.  St.  34. 
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283.  Mutual  Accounts  between  Merchants.  —  One  of  the  most 
simple  cases  is  where  two  merchants,  doing  business  with  eicli 
other,  reside  in  different  countries  and  have  mutual  accounts  of 
debt  and  credit  with  each  other  for  advances  and  sales.  Wbat 
rule  is  to  be  followed  as  to  the  balance  of  accounta  existing  from 
time  to  time  between  them  ?  Is  it  the  law  of  the  one  country  or 
of  the  other,  if  there  is  a  conflict  between  their  laws  on  the  sub- 
ject ?  If  the  business  transactions  are  all  on  one  side,  as  in  case 
of  sales  and  advances  made  by  a  commission  merchant  in  his 
own  country  for  his  principal  abroad ;  there  the  contracts  may 
well  be  referred  to  the  country  of  the  commission  merchant,  and 
the  balance  be  deemed  due  to  him  according  to  its  laws.^  For, 
although  it  may  be  truly  said  that  the  debt  is  due  from  the  princi- 
pal, and  he  is  generally  expected  to  pay  it  where  he  dwells;  yet 
it  is  equally  true  that  the  debt  is  due  where  the  advances  are 
made,  and  that  payment  may  be  insisted  upon  there. 

284.  Illustrations.  —  But  suppose  the  advances  have  been  made 
in  the  country  of  the  principal,  and  the  goods  sold  in  the  other 
country ;  is  the  same  rule  to  prevail  ?  Or  are  the  advances  to  be 
governed  by  the  law  of  the  place  where  they  are  advanced,  and 
the  sales  of  the  goods  by  that  of  the  place  where  they  are  receifed 
by  the  commission  merchant?  Suppose  both  the  merchants, ifl 
different  countries,  sell  goods  and  make  advances  mutually  for 
each  other,  and  upon  the  accounts  a  balance  is  due  from  one  to 
the  other ;  by  the  law  of  what  place  is  such  balance  to  be  asce^ 
tained  and  paid  ?  In  these  and  many  other  like  mixed  cases,  the 
amount  of  the  balance,  the  time,  and  the  manner,  and  the  pltce 
of  payment,  the  true  principle  of  the  adjustment  of  the  mutnil 
accounts,  may  materially  depend  upon  the  operation  of  the  lex 
loci,  when  the  law  of  one  country  conflicts  with  that  of  the  other. 
The  habits  of  business  and  trade  between  the  parties  may  soine 
times  decide  these  points ;  but  if  no  such  governing  circumstance* 
are  established,  the  cases  must  be  reasoned  out  upon  prindpte 
Upon  principle,  it  may  perhaps  be  found  most  easy  to  decide  Alt 
each  transaction  is  to  be  governed  by  the  law  of  the  place  wheie 

which  it  does  not  prevail,  the  law  of  the  place  where  the  contract  is  to  be  p** 
formed  must  be  adopted.  But  this  conclusion  is  subject  to  some  qoilifieir 
tions  and  exceptions.* 

1  Coolidge  P.  Poor,  15  ^[ass.  427;  Conseqna  r.  Fanning,  3  Johns.  Ou 
(N.  Y.)  587,  610.  See  also  Bradford  c.  Farrand,  13  Mass.  18;  Milne  c.  Mow- 
ton,  6  Binn.  (Penn.)  353,  359,  365. 
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L^d  ;  aclv^^ncc'^  t  y  tiie  law  ol  the  place  where  they  are 
ftDcl  hiilt  s  fff  gruKlj*  by  the  law  of  the  place  where  they 
mfMiiired.*  Tlic  importance  of  the  true  rule  is  peculiarly  felt 
naUoiaesof  inter^jtt  to  t>e  paid  on  bulanees* 

SS44t.  C«ir«  —  l^his  subject  was  a  good  deal  discussed  in  a  re- 
Ml  cue,  where  goodn  had  been  consigned  for  sale  in  Trieste  by 
iBeieltiOi  of  Botiton,  and  advances  were  nsade  by  the  agent  of 
tit  Qooiignees  in  Boston  to  an  amount  exceeding  the  amount 
if  1^0  proceeds  of  the  goods  when  aold.  A  suit  was  brought  by 
iboQoejgDeM  to  recorer  the  balance,  and  tlie  question  was,  at 
ililnte  of  exchange  the  balance  was  to  be  allowed  ;  and  that 
ItpiMled  upon  another  question,  whether  the  balance  was  reim- 
imBbiB  at  BosluQ,  or  in  Trieste.  The  court  held  tliat  the  balance 
lAi reijiibarBible  at  Boston  v%here  the  advances  were  made  ;  but 
Ittl^if  tbe  advances  had  been  made  at  Trieste,  the  balance  would 
Ittt  been  reimbnrmble  there.  The  court  consequently  allowed 
lit  par  of  exchange  at  Boston  upon  the  balance,  it  being  payable 

I^p.  Prmeipal  and  Agent,  —  Another  case  may  serve  to  illus- 
nh  the  tame  doctrine.  A  mercliant  in  America  orders  goods  to 
k|H|^aiad  for  him  in  Englaiui  In  %vhich  countr}'  is  the  con- 
l^^^t  deemed  complete^  and  by  the  laws  of  which  is  it  to  be 

>  SaiCoMV|ia  r.  Faoabg,  0  Johns.  Ch.  (X.  Y.)  568, 610;  17  Johns.  (X.  T  \ 
^  GeiBl  ».  Uealcj,  8  Sttm*  52S.     See  post,  «.  tSll,  a. 


.  (e)  Oft  diir  oibiT  hancl  it  Iijut  been 
^l^niMed  in  I^t^ni^lArm  ibAt  where 
^  ellWMe  van  olitaln«d  in  tltnt  4Staif^ 
^  WB  ifvat  taiidiai;  th^r«»t  of  a  fo- 

fe|ri^U^M^t  on  mprdijuulitMi  to  bn 
4  le  and  mU\  hj  th«  UtU^r 
"^mL  IIi9  ralP  ol  interwi  oo  a  !»»- 
■»^|  Qm  icfhtlgn  pHncipd  by 
^^^Kll»  ptoci»<ii  of  tilt  pal4i 
^HHBt  irf  llie  ailrmiicM  most  h« 
^^Ebed  hj  tli#  law  of  the  ihmiksl 
^P  |rlaeit«l«  «Hrn»  tli«  m»'ri*hikii* 
llem  «i^  lldh9l«r  r.  Hamilton, 
la  4m.  lot  SlidtfU,  J  ,  who  de- 
Ni«|  ihm  JadfBMal  la  tlib  ra»t**  ol>* 
*  We  are  mmtm  iktl  Utb  ri«w 
wlA  Um  aplnlott  of  Judge 
Qtanl  9.  Ileiibrjr,^  Uw  Rep* 


113;  8  Sumner,  623;  bat  we  feel  a 
jitron^  rofvvictjon  that  tbe  rule  we 
have  followed  ac^ortb  with  the  gen^ 
ml  merointilc'  opinion,  which  in  a 
mnttor  of  tJii«  )»ort  U  rntiileri  to  great 
weight,'  It  would  iMK'ra  that  qufs- 
tions  of  intrr«»t  und  cxehanfje  nhould 
de[»cnd  not  upon  tlm  p!ac«  where  t\w 
advances  w«*rp  nuid«»,  but  upon  thcr 
pLicr  wh«»Ttj  it  Li  pr<»«uraftblc  they  wi?rc 
cxjt»x"t€d  to  bav©  born  piiid;  whieh,  in 
ftucb  C4Wi<*s,  will  ordiuanl?  ho  wbvm 
the  deficiency  occurred,  in  both  tho 
ca»c«  Tiained  in  the  twx>  preceding 
feectloiii  thiii  wm  the  pluoe  wberw  the 
goodt  wort  aold  lad  fell  •hart  of  the 
adri 


V-A  ozTniTZ  17  lAirs.  [s.  285, 286. 

zoTtme*^  ?  Cisarecis  Lis  tSnrei  rLir  £a  such  a  case  the  Uw  of 
JELvglAjii  r.:iz:.:  vj  gZ'T^nu  f:-r  iirrr«  lae  fioiAl  assent  is  gi?eii 
Lt  :?<>  per-^-'ii  w?k,  rtceiTes  41:4  execctes  ihc  aider  of  his  corre- 
.fpor.ier^:.  -Pro  L::;:i5  ni;&:c:rls  decl&niione  pnemittenda  est 
r^-Z'-la  a:^  ''■nir.:.:i*  rc-:'E:p*-a-  q-od  Oj'QCraetos  Tel  Degoiium  inter 
a:.^«rxte*  g^i^m  dicarcr  eo  I<jcL  qao  uldmus  in  contrahendo  u- 
fe:jti:rjr,  r^ive  accepia:  ;  q-iia  mnc  Lintooi  uniantor  ambo  coo- 
sen.sri-.'  S:c  mandari  coniraoias  dieicar  ininis  in  loco,  quo 
dlH^rurtar.  Ii:e:3t  missivs  alicujns  mercatoris,  si  alter  ad  quern 
dirlguniur,  ea*  recipiu  e:  accepiat  mandatum.*'  He  goes  on  to 
illustrate  the  doctrine  bv  patting  the  «aae  of  a  merchant  direct- 
ing his  correspondent  in  a  foreign  country  to  boy  goods  for  him; 
in  which  cai^  he  says,  if  the  correspondent  accepts  theorder,and 
in  the  execution  of  it  he  buys  the  goods  of  a  third  person,  two 
contracts  spring  up  :  the  first  of  mandate  between  the  principal 
and  his  agent,  and  the  second  of  purchase  and  sale  between  the 
vendor  and  the  agent,  as  purchaser  in  the  name  of  the  principal; 
and  both  are  to  be  deemed  contracts  made  in  the  place  where  the 
agent  resides.  His  language  is :  *  Quando  mercator  alteri  suo 
corres[ion.sori  mandat,  ut  aliquas  merces  pro  se  emat,  easqne  sibi 
transmittat,  quo  casu  si  corresponsor  acceptet  mandatum,  et  in 
illius  executionem  ab  aliqua  tertia  persona  merces  conmiissasemat, 
duo  [>erficiiintur  contractus:  Primus,  mandati  inter  mandantem, 
et  miinrlatariiim,  et  alter,  emptionis,  et  respective  venditionis  inter 
eundem  mandatarium,  uti  emptorem  nomine  mandantis,  et  vendi- 
torem,  et  ambo  perficiuntur  in  loco  mandatarii :  Nam,  quoad  man- 
dati  con  tract  urn,  ratio  est,  quia  consensus  roandantis  per  literas 
unitur  cum  ultimo  consensu  mandatarii  in  loco,  quo  mandatariiw 
reperitur,  et  acceptat  mandatum,  eoque  magis  quoad  alternm 
venditionis,  et  respective  emptionis,  quia  mandatarius  vere  emit 
in  loco,  in  quo  et  ipse,  et  venditor  existunt.'  ^  This  doctrine,  so 
reiiso!ial)le  in  itself,  has  been  expressly  aflSrmed  by  the  Supremo 
Court  of  Louisiana.*  It  has  also  received  a  sanction  in  a  recent 
case  ill  the  House  of  Lords,  where  the  Lord  Chancellor  said:*!' 
I,  residing  in  England,  send  down  my  agent  to  Scotland,  ind  he 

1  Casaregis,  Disc.  179,  s.  1,  2.     See  1  Ilertii  Opera,  de  Collis.  Leg.  8.  ^* 
p.  147;  Id.  p.  208,  ed.  1716;  3  Burge,  Col.  &  For.  Law.  pt.  2,  c.  20,  p.  733. 

*  ll)id.  «  Casaregis,  Disc.  179,  ii.  10,  p.  192. 

*  Mr.  Justice  Martin,  in  Whiston  v,  Stodder,  8  Mart.  (La.)  95.     See  al« 
Malpica  v.  McKown,  1  La.  251,  355. 
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itnctf  for  me  there,  it  in  the  same  as  If  I  rayBelf  went 
and  mnde  them/*  The  same  rule  ha^  been  held  to  ap* 
hf  Cfni  to  an  English  corporation,  contracting  hjr  iu  agent 
I  Sooihuid ;  for  the  conimct  takes  effect  as  a  contract  in  Scot- 

,jB8.  RmHfictUum.  — And  if  a  contract  of  purchase  is  made  hy  an 
^^wttboiit  otdem,  and  the  correspondent  ratitie^i  it,  Casaregi:« 
fNM  the  ennlract  in  not  to  be  deemed  a  contract  in  the  country 
[ibf  ratification,  but  of  the  purchase,  because  (he  ratification 
liack  to  the  time  and  place  of  the  purchase.  ^  Ratin 
ille  rmtaficationis  consensus,  licet  emitatur  in  loco  ratifi- 
>  Hit  videatur  i$e  unire  cum  altero  precedcnti  gerentis  con* 
|tii  Tcnita  loco  gerentis  ad  locum  ratificantis,  retrotrahitur 
et  ad  h»C!im,  in  quofuit  per  gestorem  initus  contractus 
;  vel  aliud  ncgotium  pro  absente  ;  et  ratio  rationis  est, 
fi  MiMBiniHua  ratificantis  non  unitur  in  loco  suo  ad  aliquem 
km  aea  contracttim  perficiendum,  sed  acceptandum  contractu m 
I  Mfotiam  pro  se  in  loco  gestoris  jam  factum ;  ac  si  eodem  tern* 
tifl  loco,  in  quo  fuit  per  gestorem  negotium  gestum,  ipsemet 
ItteMii  eaBei  ptiBsena*  ibique  contraxisset.*'  So  a  like  rule  ap* 
ink  if  A  merchant  in  one  country  agrees  to  accept  a  bill  drawn 

fbj  a  person  in  another  country.  It  is  deemed  a  contract 
pLice  wb«n)  the  acceptance  is  to  be  made/  Paul  Voct 
the  MOM  eooclosion.     ^Quid  si  de  literia  cambii  incidat 


i  lytkoQ  m.  Mttla*  llkmkC.  Sl!>;  Albion  Inn.  Co.  r.  MilU,  Z  Wila.  k 
^i  SIS,  2S^     U  if  diflirnU  t^  r«criticik  ihU  iloctrlno  with  lh<i  Tiews  of  th^ 

wtttd  \mt  ifi  Aisi^ui  p.  |y<^i7, 10  Binjcr-  370,  a7!>.  my,  asi  (Miut, «.  sea  o), 

^«poa  a  aal*  ol  gpodi  in  Spain  U*  h(^  deliverefl  in  England,  the  purchase 
N|||«ta  mmi$9  hf  aa  tfiiil  of  tli«  ]ui]Thajv^n»  by  onlt^rn  »m\i  lo  Spain,  tho 
^  md  bar  Mvva  lo  hwr^  thau^ht  that  tfi«^  contrai^l  wxh  govt^rn^  by  Uio 
hlU  Oatala  of  fraiidft,  B^  ante,  k  262  a  :  [^M.  «  ZlH,  and  iiulo.  Did 
^  |ii«  Pi  Iha  Miwmj  aad  payment  laake  any  diflAranoeT    &m  post,  •*  dl9, 

*  Attite  la«ar.  Co.  w.  Milk,  5  WiU.  k  Shaw,  21S.  2aS,  234.    Sea  aba  S 
^CoL  4  P0r.  Uw,  pt-  2,  c.  20,  ji.  7ii3. 

'  ,  DUtk  iTi>, ».  20,  fli,  7e-ao,  aa. 

i&fidiranU,4rH.in. 


(or  ralu«  and  without  notioo,  Iho  [^w 
of  ili«>  IftttffT  state  wtU  pr«?ail  over 
thii  law  of  iha  former  in  rospecl  of  tha 
rtghU  of  tha  flnl  laller.  Cooar  a. 
Cimmogharot  77  K,  Y.  d^« 


9.  ea0a  laa.  Co., 
Ob  Iba  olliif  hand  it  li 
A  in    Gfidffta,   having 
al   &.  eatl  and  d^'Iivi'r 
to  C  la  Kew  York 
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qusestio,  Quis  locus  erit  spectandus  ?  Is  spectandus  est  locus, 
ad  quern  sunt  destinatse,  et  ibidem  acceptatse.* ' 

286  a,  ffertiua.  —  Hertius  takes  a  curious  distinction  on  this 
subject.  If,  says  he,  a  contract  is  made  in  one  country  and  is 
ratified  in  another,  it  may  be  asked,  if  the  laws  of  the  different 
places  vary,  which  is  to  govern?  (a)  To  which  he  answers:  If 
the  confirmation  is  made  to  add  additional  faith  to  the  contract, 
as,  for  example,  if  the  contract  is  reduced  to  writing  for  the  sake 
of  proof,  then  the  law  of  the  place  where  the  contract  is  made  is 
to  be  looked  to.  But  if  to  give  validity  to  the  contract  itself, 
the  law  of  the  place  of  confirmation  :  *  Contractus  in  alio  loco 
fit,  in  alio  confirmatur;  quseritur,  cujus  loci  leges,  si  discrepare 
eas  usuveniat,  intueri  debeamus  ?  Si  confirmatio  accedat  ad  con- 
ciliandam  contractui  majorem  fidem,  v.  g.  contractus  probationis 
gratia  in  scripturam  redigatur,  arbitramur,  spectandam  loci,  nbi 
contrahitur  legem.  Sin,  ut  contractus  sit  validus,  loci,  ubi  con- 
firmatur, jura  praevalebunt.' 2  So  that  Hertius  seems  to  put  the 
solution  of  the  case  upon  the  point  of  the  supposed  intention  of 
the  parties  to  give  validity  to  a  defective  contract,  or  only  to  im- 
part a  better  proof  of  its  original  validity. 

286  b.  Authority  of  Master  of  a  Ship,  —  A  question  of  a  some- 
what analogous  nature,  growing  out  of  agency,  and  of  very 
familiar  occurrence,  deserves  notice  in  this  place.  It  is  well 
known  that  by  the  common  law  the  master  of  a  ship  has  a  limited 
authority  to  take  up  money  in  a  foreign  port  and  give  a  bottomry 
bond,  in  cases  of  necessary  repairs  and  other  pressing  emergen- 
cies. But  he  is  not  at  liberty  to  give  such  a  bond  for  mere  useful 
supplies  or  advances  which  are  not  strictly  necessary,  (i)    It  is 

1  P.  Voet,  de  Stat.  s.  9,  c.  2,  s.  14,  p.  271,  ed.  1715;  Id.  p.  327,  ed.  1661. 

2  1  Hertii  Opera,  de  CoUis.  Leg.  s.  4,  n.  55,  p.  147,  ed.  1737;  Id.  p.  208, 
ed.  1716;  ante,  s.  297. 

(a)  See  Findlay  v.  Hall,  12  Ohio  signed  the  new  note  in  Missouri.   1* 

St.  610.     In  this  case  the  co-obligors  was  held  that  he  had  thereby  ratified 

of  F  in   a  promissory  note  made  in  the  acts  of  the  co-obligors,  and  tb«* 

New  Mexico  and  bearing  ten  per  cent  the  new  note  was  to  be  treated  » 

interest,    after     a    partial     payment  made  in  New  Mexico,  and  governed 

thereon,  assumed  in  the  absence  of  F  by  the   laws  of  that  territory.    See 

to  renew  the   same  for  the  balance  also   Golson  v.  Ebert,   52  Mo.  260; 

due;   and   accordingly  they   made    a  Pugh  r.  Cameron,    11  W.  Va.  528; 

new  note  at  Sante  F^,  stipulating  for  note  to  s.  280,  ante, 
ten   per  cent  interest,  and    F  after-  (6)  The  Gaetano,  7  P.  D.  187,  In- 

wards, with  knowledge  of   the  facts, 


nil  ] 
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Ij  probable  thai  in  some  maritinie  countries,  the  ba^is  of 
» jiim|irudeiice  i»  the  civil  laiv,  n  broader  authority  is  allowed 
I  lilfci  matter,  or  at  leas^t  a  bmader  liability  maj^  attach  upon  the 
I  mmi  fad  the  owiier.^  In  such  a  ease  the  question  might  aritte 
nrhfltber  the  liabiltcy  of  the  ghip  or  of  the  owner  was  to  be 
iniei  hy  the  autbority  of  the  master  according  to  the  law  of 
I  tti  (msgn  place  where  the  money  waa  advanced,  or  by  the  law 
iU  Ike  place  of  the  domicU  of  the  nliip  and  owner.  In  England 
LbjPOllkl  b§  held  (at  leai»t  such  seems  the  course  of  the  adjudica- 
^B)  thai  the  maatcr^s  authority  to  bind  the  ship  or  the  owner 
^Bforei|pi  port  would  be  governed  by  the  law  of  the  domicil  of 
Hnvoer;  and  that  con^'quently  the  master  of  nn  Kngli^h  t^hip 
I  mU  not  bind  the  owner  for  advances  or  supplies  in  a  foreign 
I  port,  which  wrrv  not  justifiable  by  the  Englkh  ]aw.^     But  it  is 


I     *  Sm  3  Bamrigmi,  Contmtii  4  Ia  GrxM»e,  t,  4,  $.  2^,  8,  {>.  422-445. 
'     *Tb*yebi»o.  1  Ha^.  Adm.  im«,  t7:i,  IKh     In  tlie  ea^e  of  Tlic  N«ltKin, 
i  Leii ^iOFwell  Milfl :  *  It  \^  c'^rtaiuly  tlie  viUl  pritici{»lti  of  thifi  HX>eciei»  of  boiida 
abAtt  hsT'  *<n  where  the  owner  WJis  koawti  to  hnvti  no  credit, 

lot  «tl»i  .        _      riM«jiry  ttupplies.      It  is  thtil  i^tatf  df  tiriprovided 
)mm  mapffortM  ihc^  l*omU.     The  iibtenci5  of  that  necejisily  in 
U  llwi  toifttor  tiLkc*3i  up  money  from  a  person  who  knovi-s  that 
cffsdii  ta  the  place,  or  at  Icjutt  An  etn{iowerefl  consigiicc  or 
t,-v  .fif.r.Tv  1,1,  w&ntu,  the  giving  n  bottomry  b<jiid  is  a  void  triin»* 
Mini,  —  bot  .  he  pro[>crty  of  the  owni'r,  —  only  Ajtinj^  Ines  und  shame 

1^  ll»  tnMd^i  "  ^ni  wher«^  honornbly  tfiinsactcd   under  an  hon<*i^t 

^p»iM»  of  1 1  ranee  that  eouUl  not  b<>  rcmcived  by  any  reason* 

iiii  b^fj*  Jt  (3  i^*f  lUipoAiUOD  of  this  court  \jo  uphold  Kucb  bonds,  as  neces- 
ivrlortlie  tapporl  of  OMBiD«ro9  In  its  exti^mitien  of  dittrewi,  and  an  such 
««ffeta»d  fa  the  mariliiat  oodet  of  all  comm^nfial  ngex  and  nations.  To  the 
^  cdnbttod  here  mmm  ohjeeiioim  are  taken  r4*^(>^M  ting  its  form,  but  not 
iiMtini^  ill  Tmlidity,  C>»e  objection  b  that  it  binds  the  owners  ji^rsonally  11*1 
^iith»  slitp  Mid  frteigfii,  wbtch  it  cannot  do.  That  is  held  in  this  court 
^biooli|Miinii  to  tb^  dRoicj  of  what  it  i»  adtn)tt<?d  it  can  do.  Ib*rt*  we  do 
■iHkt  tliia  boiid  in  loin,  m  k  iSone  to  uUit^r  systems  of  law,  and  rtject  it  in 
^■■4  in  ibe  whoU  if  fieious  m  any  part<  But  we  Mpttrate  tlie  partu, 
*M  thm  Tict0«a,  aail  n-sfi^ci  the  iHSciency  of  thos**  which  are  entitled  to 
i^ilB,  Tl>«v  form  of  tbitf«  bondji  is  different  in  different  countries;  so  k 
^W ailbiKtt J.  1"^  '^ —  -^  ...  ..^,,j  they  bind  the  owner  or  owners,  in  othort 
tb'  h  tho  form  of  the  liond  affects  to  bind  the 

l«i-'f  I  '    '  '    it  all  touch  upm  the  efficiency 

*1k^|i«rt«>^         II       r  itioit.     H  is  ohjcctx*d  Hkewifte 

iHlhaft  biitid  diiea  not » ^  r  < '  u  to  bp  nn  thenpa  ri^k,  and  it  does 

ljr»  or  I0  €wu-i  1-    It  in  terms  amouutieig  to  the  same 

Ite  OSivMiy  If  to  b«  paid  ml  f»iu  h  i^  tim*'  **  after  thi'  ship  anir«^s  At  her 
II  til*  eivili  nvfor  arrires  at  her  p>n,  or  is  loist  u|ion  thn  voytijKT*^^  that  Ib 
dtocrtpilop  ol  M»  rUk.     1  take  no  ootioe  of  the  other  objoctlooa 
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far  from  being  certain  that  foreign  courts,  and  especially  the 
courts  of  the  country  where  the  advances  or  supplies  were  fu^ 

made  to  this  bond.  They  are  objections  invariably  paraded  on  these  occi- 
sionSf  and  as  invariably  overruled  by  the  court.'  Mr.  Brodie,  in  his  notes  on 
Lord  Stair's  Institutes  (vol.  2,  p.  955,  956),  has  gone  into  a  full  examiDatiai 
of  this  subject,  and  said:  *  It  may  be  laid  down  as  a  general,  though  not  ab- 
solute, principle,  that  people  may  be  held  to  contract  in  reference  to  the  law  of 
the  country  under  whose  protection  they  happen  to  be  at  the  time.  Grant 
this  however,  and  the  conclusion  follows  that  the  lex  loci  contractus  becomei 
in  reality  a  constituent  quality  of  their  agreements.  Hence  it  may  be  argued 
that  if,  on  account  of  a  vessel,  a  debt  be  contracted  in  a  foreign  country  whidi 
admits  the  principle  of  a  tacit  hypothecation  for  repairs,  &c,,  such  a  jus  in  re 
ought  to  be  implied  as  the  actual  import  and  understanding  of  the  transac- 
tion, and  as  tlierefore  no  less  acquired  ex  lege  loci,  than  if  it  had  been  consti- 
tuted by  a  formal  writing.  But  if  in  this  way  such  a  right  do  arise  ex  lege 
loci,  then  ex  justitia,  and  on  principles  of  international  law,  it  ought  to  be 
rendered  effectual  with  us;  a  point  which  will  be  manifest  if  we  consider  that 
the  validity  of  a  written  instrument  must  be  tried  by  the  law  of  the  place  in 
which  it  was  executed.  Still  however  must  it  be  remembered  thititis 
merely  as  the  presumed  understanding  and  intention  of  parties  that  the  jus  in 
re  can  so  arise;  as  a  right  conceived  in  favor  of  the  creditor,  it  can  unquestioo- 
ably  be  renounced  by  him;  and  then  comes  the  question  whether  circnmstaD- 
ces  do  not  exclude  the  presumption  quoad  a  mutual  understanding  founded  on 
the  law  of  the  place.  When,  not  to  speak  of  necessary  advances,  a  fordgn 
ship  is  repaired  here,  the  shipwright,  who  parts  with  the  possession  witbont 
stipulating  for  and  obtaining  in  due  form  a  security  over  the  thing,  may  be 
supposed  to  have,  according  to  the  principle  of  the  common  law,  relied  exclu- 
sively on  the  personal  credit  of  his  debtor;  did  therefore  the  other  party 
even  conceive  that  he  had  likewise  bound  the  vessel,  there  would  be  wanting 
the  mutual  undei*standing  to  infer  an  agreement.  So  far  then  does  the  lex 
loci  operate  against  the  contraction  of  a  jus  in  re  for  the  debt;  but  it  does  not 
thence  follow  that  elsewhere  the  lex  loci  should  operate  in  favor  of  a  tacit 
hypothecation.  A  distinction  is  ever  to  be  attended  to  between  the  case  of  a 
party  casually  entering  a  foreign  country  and  that  of  one  who  resides  in  it; 
and  the  distinction  is  particularly  strong  in  regard  to  an  individual  who,  as 
master,  has  the  charge  of  a  vessel  in  a  foreign  port.  Well  may  such  a  person, 
when  he  ordei-s  repairs  on  personal  credit,  be  presumed  to  be  ignorant  of  any 
further  condition  which  the  law  of  his  own  country  denies;  and  while,  if  tbe 
other  party  leave  that  unexplained,  it  may  be  argued  with  great  plausibility 
that  he  has  consented  to  waive  the  additional  security,  tacitly  admitted  in 
ordinary  cases,  ex  lege  loci,  it  must  be  considered  that  there  would  at  all 
events  be  wanting  the  mutual  assent  whicli  constitutes  the  basis  of  a  contract 
But  this  is  not  all.  The  contract  in  such  cases  is  made  with  the  shipmastefi 
who  acts  as  the  implied  mandatory  of  the  owners;  and  the  effect  of  the  trans- 
action must  greatly  depend  on  the  extent  of  his  authority.  Now  it  is  tme 
that,  as  a  person  who  has  been  appointed  to  an  office  must  be  presumed  to  be 
invested  with  the  usual  powers,  so  restrictions  upon  the  ordinary  authority 
will  not  be  effectual  against  another  party  who  has  not  been  apprised  of  them; 
yet  it  will  be  observed  that,  since  it  is  the  duty  of  those  who  deal  with  an 
agent  to  make  themselves  acquainted  witli  the  extent  of  his  powers,  whether 
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L  woiilc]  adopt  tlie  same  rules  if  the  lender  or  supplier  bad 
iritii  good  fiiitli,  and  Id  ignorance  of  the  want  of  authority 


kl«  woiilc 
iritii  gi 
BMSlar 


SW  c  Ci#e4  in  Loumatm.  —  In  a  recent  cane  in  Louisiana,  where 
kfBtitioo  arose  aa  to  the  liability  of  the  owner  for  the  property 

edt  bdooging  to  a  ptv^^nger  who  died  on  the  voyage,  tlie 
y  baiog  aTlerwardii  lost,  the  point  was  made  whellicr,  as 
,  ieisger  aiid  property  were  taken  on  board  at  a  foreign  port, 
blliv  id  thai  port  or  tho  law  of  the  place  where  the  veiiHel  and 
••if  bekmged  ought  to  govern  m  to  the  owner's  lialiility.  On 
blOMuioa  the  iciurt  luiid  :  *  We  are  of  opinion  that  the  law  of 
htpiaoB  of  the  eontract,  and  not  that  of  the  owner'n  redidence, 

^mU  9r  Wrl^f  implied  from  hit  office,  »o  the  pre^stimed  mandato  here 
M  bt  »MMireil  ri!hcT  by  9omc  gtucrtii  principle  of  maritime  law,  or  by  Uie 
»ci  ll«  cottir  :ch  the  iihip  belongs.     Such  a  general  pniicipl*?  of 

^'i*'**  i^»  ^'  **H.  though  ill  a  diflfen^ni  way,  tend,  iii  my  appi-cLen- 

av  ti  dcbrtb  Um  iarluci;  but  therv  la  no  such  univenally  received  prin* 
pk  aad  11m  motm  fKmtkve  eicJuAioti  of  the  principle  of  the  lex  loci  in  the 
liifaBMs.  Tbitf  tlMt  EcigHiih  law  does  not  aUow  thd  master  to  hyputlitH?ate 
I  ••►I,  al  Iaaa4  #spfw*ly.  unUm  in  a  foreign  |x)rt,  whete  p<^i-»onal  enniit  iii 
liiM—hj»;  but  •nCJUfv  him  to  pledge  the  abm>lut«  pntonal  rvsfionifibiliLy  of 
> WMttoiato  for  U>t  atooout  of  ii«e«w«ai7  re^iairs,  furniMhitii^  &c.;  %vhiic« 
Ha  oUitr  lHai4  ih«  Fr«>tioh  law  aathoHses  him  to  hviJotbtN^nit!  tlie  vc^^seh 
Httt  biftd  Ilia  o  -   |»^n>oiitilly,  at  leaitt  not  beyond  tlw?  eveutiiol 

ha  ^  IIm  alttp  ami  ^vc,  ou  her  re  turn.     And  it  ii»  quit^*  clt^ar  Uiat 

l^adtaMla  ma/d  artuiuu  oi  th«  re-cpc'Cttve  couti tries  mimt  contract  i^itJi  the 
ijpHMtan  df  taali  oibcr,  according  to  the  |iuw(fn»  res(ii*ctiv«*ly  inherent  in 
Midka,  It  WBttId  b»  to  no  purpcviu;  for  the  Knglisli  artban  or  merchant 
J^niBoa  ilia  law  of  hi*  own  country  in  support  of  hia  action  for 
ibUity;  aad  to  allow  th«  Frenchman  to  have  the  benefit  of  a 
:  laf^  Ioei»  wiiiW  ha  baa  acquired  the  ah#olut4;  personal  liability  of 
woukl,  whil*  an  oppo*iit<i  meaiiuni  of  jujiticje  waa  awarded  to  tha 
ta  affiled  lilni  a  <k>ubl«  advantage,  the  combined  efTect  of  tlie  law 
fetri»,  —  wouM  givM  him  »  ripht  the  opf«)?tite  party  never  coo- 
tof  hiwaplf  could  fairly  anticipate.  The  cU'ar  rf^nJt  then  i%  that 
I  aiail  ba  baM  la  have  fe(erenc4^  Uy  Uie  nuMU*r*H  imptied  man- 
lo  Ilka  law  of  hit  own  country,  —  a  mandate  which  it  i^  the 
«I  wttb  him  aa  ao  agtent  to  aiv^rf^in  the  t^xtent  of;  and 
4^«iii»  Ibiy  MfPir  can  Jaally  eomplaiti  of  h»  right  limited  by 

ba  abipBttitor  oianot  ba  supjiopt  1  an  abutie  of  hia 

I  lb»  mwy  fiiil  uf  all  contracts,  U.  mding  of  [lartica, 

I  lo  iafar  a  ri|cbt,  aa  Jeg«  IcKt  eont  •  hicb  the  scope  of 

ilj  did  iMil  in|»rt^     Hiua  much   for  the  priuctple  of  the  lex  IogI 
Wa  aball  mom  proeaad  to  inquire  into  the  priticiplai  roeogniaad  In 

Coalral  b  la  Groaae,  c.  i,  a.  a,  p.  UU  442;  Malpioi  a. 
2i»«  351,  256. 
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must  be  the  rule  by  wliich  fais  obligations  are  to  be  ascertaiDe< 
The  lex  loci  contractus  governs  all  agreements  unless  expressl 
excluded,  or  the  performance  is  to  be  in  another  country  whe 
diflferent  regulations  prevail.  What  we  do  by  another  we  do  I 
ourselves  ;  and  we  are  unable  to  distinguish  between  the  respoDj 
bility  created  by  the  owner  sending  his  agent  to  contract  in  anoth 
country  and  that  produced  by  going  there  and  contractiog  hii 
self/  ^  Perhaps  the  case  itself  did  not  require  so  broad  an  expressii 
of  opinion,  since  the  court  seemed  to  have  assumed  that  the  law 
the  owner's  doraicil  coincided  with  the  law  of  the  place  of  tl 
contract,  as  to  the  owner's  responsibility  and  the  authority  of  tl 
miister.  But  the  same  doctrine  has  been  elaborately  maintaini 
by  the  same  court  in  another  case,  (a) 

286  d.  Authority  of  AgetU  after  Death  of  Principal.  —  Anoth 
case  may  readily  be  suggested  as  to  the  conflict  of  laws  in  cast 
of  agency.  Let  us  suppose  that  A  in  Massachusetts  shoold,  h 
a  letter  of  attorney  duly  executed  in  Boston,  authorize  B,  his 
agent  in  New  Orleans,  to  sell  his  ship,  then  lying  in  New  0^ 
leans,  and  to  execute  a  bill  of  sale  in  his,  A's,  name  to  the  pur- 
chaser, and  B  should  accept  the  agency  and  sell  the  ship  after 
the  death  of  A,  but  before  he  had  received  or  could  receive  sof 
notice  thereof,  aud  should  execute  a  bill  of  sale  in  A's  name  to 

^  Mr.  Justice  Porter  in  Malpica  v.  McKown,  1  La.  249,  254;  ante,  8.3d& 

(a)  The  doctrine  of  the  Louisiana  owner's    domicil,    and    wis    distil- 

cases   was    disapproved    in    Po{ie    r.  guisbed  in  The  Gaetano,  7  P.  D*  1^« 

Niokerson,  3  Story,  465.     lu  that  case  reversing  7  P.  D.  1.     The  decJiioi<^ 

it  ap(>ean.Hl  that  a  vessel  owned  in  Dr.    Lushington  in  The  HambBigk« 

Mu:«.<aoiuisetts,   btfing    on    a    voyage  Brown  &  L.  253,  which  has  ilso  beea 

i\\m\  Sixain  to  Pennsylvania,  was  com-  supposed  to  favor  the  rule  of  thcow»* 

|h>IUh.I  hy  stress  of  weather  to  put  into  er's  domicil,  was  explained  sikI  ^ 

Boniuula,  where  the  master  sold  the  tinguished.     It  was  laid  down  by  A* 

veskst»l   and  cargo.     In   an  action  by  Court  of  Appeal  in  The  Gaetaoo  iW 

tlie  ship|>ers  against  the  owners  to  re-  he  who  ships  goods  on  board  afowil^ 

cover  the  amount  of  their    consign-  ship,  ships  them  to  be  dealt  with  bf 

meat,  in  which  the  master's  right  to  the  master  according  to  the  Uwd^i 

sell  the  oargv>  was  drawn  in  question,  country  of  the  ship,  unless  therein 

it  was  held  that  the  liability  of  the  some  special   stipulation  on  the  ffb- 

owuers  was   tt>   U»   governed  by   the  ject.     Brett,  L.  J.     It  was  also  he» 

law  of  Massachusetts.     See  also  Lloyd  that  it  mattered  not  where  the  «•• 

V.  («uil>ert,  L.  H.  1  Q.  B.   115  (Exch.  tract  of  a£freightment  was  made.  S^ 

rh.),  which  has  sometimes  been  cited  also  King  r.  Sarria,  69  N.  Y.  24,85- 

in  supjK>rt  of  the  same  view.     That  In  regard  to  questions  of  collisioD  1* 

case    however  was     deemed   not   an  tween  foreign  vessels, see  The  ScoUid^ 

authority  iu  favor  of  the  law  of  the  105  U.  S.  24;  poet,  8.  423^,  and  note 
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dn  jmiiMtt.  In  «ueh  a  case  the  question  might  arise  (espe- 
$kBj  if  A  died  ingalvent,  or  the  money  was  invested,  in  pur- 
Msee  of  other  orders  of  A«  in  goods  which  bad  perished  by  tire 
««dier  accident)  whether  the  bill  of  sale  was  valid  or  not  valid. 
By  tbfe  law  of  Masaachiisetu  a  letter  of  attorney  is  revoked  by 
Ifaideatfaof  the  priiidpid«  whether  known  or  unknown,  and  all 
•ctidiiDe  after  hii»  death  under  it  are  mere  nullities.^  By  the  law 
if  L»iii»«iia,  if  any  attorney^  being  ignorant  of  the  death  or  of 
lIlMMkCioo  of  the  rights  of  his  principal,  should  continue  to  act 
niir  tun  power  of  attorney,  the  transactions  done  by  him  during 
IliiUaie  of  Ignorance  would  he  valid.^  Asanming  that  this  pro- 
IMI  eovera  all  caaea«  not  only  when  the  trau^ction  is  executed 
il  Ike  name  of  the  agent,  but  also  when  it  is  executed  in  the 
mm  of  tbe  principal*  upon  which  some  doubt  may  be  enter- 
al a  dead  man  cannot  act  at  alK^  still  the  question  would 
jky  what  law  the  letter  of  attorney,  with  reference  to  ita  re- 
fity,  duration^  and  effect,  18  to  be  governed.  The  general 
eertainly  is  that  nil  the  instruments  made  and  executed  in  a 
take  effect  and  are  to  be  construed,  as  to  their  nature, 
and  extentvMSOording  to  the  law  of  the  country  where 
made  and  executed.  Locua  regit  actum,*  But  the  ques- 
woald  be,  whether,  as  the  execution  of  the  power  was 
ni  anotber  country,  the  power  should  not  be  construed  and 
and  its  Daturo,  operation,  and  extent  ascertained,  by 
m  of  ibe  \Mmu  as  an  exception  to  the  general  rule.  There 
doobi  ibal,  where  an  authority  is  given  to  an  agent  to  trans* 
for  his  princi{>al  in  a  foreign  country,  tt  must  bo 
ID  the  alisence  of  any  counter*proof»,  that  tt  is  to  bo 
■ccordini^  to  tbe  law  of  the  place  where  tlie  business  is 
rt«d.^  But  this  may  well  be  mlmitted  to  be  the  rule 
the  authority  U  in  full  force,  without  making  the  law  of 
place  the  rule  by  which  to  ascertain  whether  the  original 
of  atUmej  b  stiU  subsisting  or  is  revoked  or  dead  by  ope- 
of  Isw  in  the  plaoe  of  its  origin.  The  |)oint  has  never,  as 
my  researohes  extend^  been  directly  decided  either  at  home 


^  00  AgmKf,  s.  iaa,  i6Q. 

i  CivU  of  L0«is4siia,  art.  8001*    The  Cirll  Cods  of  Frsnoe  contslns  s 
C«ls&kNu    Cbds  CIvU  of  Prsaoe,  art,  2a<)a;  Piithior  011  Ohlig.  n.  SL 
I  Hsry  oa  Akumj,  a  4111-409.  •  Aats,  •*  203* 

*  Oragis.  Hall,  •  P»l.  aOfT,  93tl,  t2S. 
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or  abroad ;  and  therefore  it  is  submitted  to  the  learned  reader  for 
his  consideration.  Some  of  the  cases  abready  alluded  to  may  be 
thought  to  furnish  an  analogy  unfavorable  to  the  validity  of  the 
sale.^ 

287.  Advances  of  Money.  —  Another  class  of  cases  may  be 
stated.  A  merchant  in  one  country  sends  a  letter  to  a  merchant 
in  another,  requesting  him  to  purchase  goods,  and  to  draw  on 
him  for  the  amount  of  the  purchase-money  by  bills.  In  which 
country  is  the  contract  for  the  repayment  of  the  advances,  if  the 
purchase  is  made,  to  be  deemed  to  be  made  ?  Is  it  in  the  coun- 
try where  the  letter  is  written,  and  on  which  the  drafts  are  au- 
thorized to  be  drawn  ?  Or  where  the  goods  are  purchased?  The 
decision  has  been  that,  when  such  advances  are  made,  the  uode^ 
taking  is  to  replace  the  money  at  the  same  place  at  which  the 
advances  are  made  ;  and  therefore  the  party  advancing  will  be 
entitled  to  interest  on  the  advances  according  to  the  law  of  the 
place  of  the  advances.^  (a)  So  if  advances  are  made  for  a  foreign 
merchant  at  his  request,  or  security  is  given  for  a  debt,  the  par^ 
paying  or  advancing  is  in  like  manner  entitled  to  repayment  in 
the  place  where  the  advances  are  made  or  the  security  is  giw 
unless  some  other  place  is  stipulated  therefor.'  (6) 

287  a.  Loans  secured  by  Mortgage,  —  So  where  a  loan  is  made  ii 
one  state,  and  security  is  to  be  given  therefor  in  another  state  bj 
way  of  mortgage,  it  may  be  asked  what  law  is  to  govern  in  n- 

1  Ante,  B.  286  b,  286  c. 

*  Lanusse  v.  Barker,  3  Wlieat.  101,  146 ;  Grant  v.  Healey,  8  Samner,  &\ 
ante,  s.  284  a.  See  also  Hertii  Opera,  torn.  1,  de  CoUis.  Leg.,  a.  4,  a.  fti 
p.  147,  ed.  1737;  Id.  p.  208,  ed.  1716. 

*  Boyle  V,  Zacharie,  6  Pet.  635,  643,  644;  post,  a.  320  a. 

(a)  See  First  National  Bank  v.  place  they  are  held  Talid  in  the  ibiii 
Shaw,  61  N.  Y.  283.  But  see  Ballis-  or  country  where  the  Tendee  rcodtt; 
ter  V.  Hamilton,  3  La.  An.  401.  although,  if  entirely  made  and  eon- 

(b)  So  where  a  proposal  to  pur-  pleted  in  the  latter  place,  they  w»M 
chase  goods  is  made  by  letter  sent  have  been  contrary  to  the  law  diereoi 
fi-om  one  state  to  another  state,  and  is  See  Kline  v.  Baker,  09  Mass.  S5I; 
there  assented  to,  the  contract  of  sale  Finch  v.  Mansfield,  97  Mass.  89;  IP- 
is  made  in  the  latter  state.  M'Intyre  Intyre  v.  Parks,  3  Met  (Mass.)  2W; 
V,  Parks,  3  Met.  (Mass.)  207.  Sales  Jameson  c,  Gregory,  4  Met.  (Ky.) 
of  personal  property  are  generally  held  370 ;  Garland  ».  I^ne,  46  N.  H.  345; 
to  be  made  in  the  state  or  country  Marchant  v.  Chapman,  4  ADea 
where  the  vendor  resides  and  finally  (Mass.)  362;  Hardy  v.  Potter,  10 
assents  to  the  contract  or  delivers  the  Gray  (Mass.)  89;  Bligh  r.  Jameii  5 
article;  and  if  valid  by  the  law  of  that  Allen  (Mass.)  106. 


lAP.  VUL]  FOKKIGN  CONTRACTS.  393 

tion  to  the  conti-act  and  its  incidents  ?  The  decision  has  been 
lat  the  law  of  the  place  where  the  loan  is  made  is  to  govern ;  for 
;e  mere  taking  of  a  foreign  security  does  not,  it  is-  said,  neces- 
rily  alter  the  locality  of  the  contract.  Taking  such  security 
>es  not  necessaril}'  draw  after  it  the  consequence  that  the  con- 
act  is  to  be  fulfilled  where  the  security  is  taken.  The  legal 
ilfilment  of  a  contract  of  loan  on  the   part  of  the  bondsman 

repayment  of  the  money ;  and  the  security  given  is  but  the 
leans  of  securing  what  he  has  contracted  for,  which,  in  the  eye 
f  the  law,  is  to  pay  where  he  borrows,  unless  another  place  of 
Ayment  be  expressly  designated  by  the  contract.^  But  if  the 
nortgage  is  actually  to  be  executed  in  a  foreign  country,  and  the 
money  is  to  be  paid  there,  the  loan  will  be  deemed  to  be  there 
completed,  although  the  money  may  have  been  actually  advanced 
elsewhere.^  (a) 

288.  Portions  charged  on  Lands.  —  A  case  somewhat  different 
in  its  circumstances,  but  illustrative  of  the  general  principle, 
occurred  formerly  in  England.  By  a  settlement  made  upon  the 
marriage  of  A  in  England,  a  term  of  five  hundred  years  was 
created  upon  estates  in  Ireland,  in  trust  to  raise  £12,000  for 
the  portions  of  daughters.  The  parties  to  the  settlement  re- 
sided in  England  ;  and  a  question  afterwards  arose,  whether  the 
^12,000,  charged  on  the  term  of  years,  should  be  paid  in  Eng- 
land without  any  abatement  or  deduction  for  the  exchange  from 
Ireland  to  England.  It  was  decided  that  the  portions  ought  to 
Repaid  in  England,  where  the  conti*act  was  made  and  the  parties 
resided;  and  not  in  Ireland,  where  the  lands  lay  which  were 
<^Wged  with  the  payment ;  for  it  was  a  sum  in  gross,  and  not  a 
'^nt  issuing  out  of  the  land.^ 

*  De  Wolf  V,  Johnson,  10  Wheat.  367,  383.  See  also  Ranelaugh  v.  Cham- 
P*»te,2  Vem.  395,  and  Raithby's  note;  Connor  v.  Bellamout,  2  Atk.  382 ;  post, 
«•  203.    See  Chapman  v.  Robertson.  6  Paige  (N.  Y.)  627,  630;  post,  s.  293  6. 

«  De  Wolf  V,  Johnson,  10  Wheat.  367;  Hosford  r.  Nichols,  1  Paige  (N.  Y.) 
221;  Lloyd  r.  Scott,  4  Pet.  211,  229.  Whether  a  contract  made  in  one  State 
fcr  the  sale  of  lands  situate  in  another  state  on  credit,  reserving  interest  at 
^  legal  rate  of  interest  of  the  state  where  the  lands  lie,  but  more  than  that 
)f  the  state  where  the  contract  is  made,  would  be  usurious,  has  been  much 
(isciused  in  the  state  of  New  York.  In  Van  Schaick  v,  Edwards,  2  Johns. 
'».  (N  Y.)  355,  the  judges  were  divided  in  opinion  upon  the  question.  See 
90  Hosford  r.  Nichols,  1  Paige  (N.  Y.)  220,  and  Dewar  w.  Span,  3  T.  R. 
\5 :  ante,  8.  279  a. 
•  Fhipps  V.  Anglesea,  cited  5  Yin.  Ab.  209,  pi.  8;  2  Eq.  Ab.  220,  pi.  1; 

(a)  See  Cope  v.  Alden,  53  Barb.  (N.  Y.)  353. 
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289.  Bills  of  Exchange  signed  in  Blank.  —  Let  us  take  another 
case.  A  merchant,  resident  in  Ireland,  sends  to  England  cerUuB 
bills  of  exchange,  with  blanks  for  the  dates,  the  sums,  the  times 
of  payment,  and  the  names  of  the  drawees.  These  bills  ate 
signed  by  the  merchant  in  Ireland,  indorsed  with  his  own  name, 
and  dated  from  a  place  in  Ireland,  and  are  transmitted  to  a  corre- 
spondent in  England,  with  authority  to  him  to  fill  up  the  remain- 
ing parts  of  the  instrument.  The  correspondent  iu  England 
accordingly  fills  them  up,  dated  at  a  place  in  Ireland.  Are 
the  bills,  when  thus  filled  up  and  issued,  to  be  deemed  English 
or  Irish  contracts?  It  has  been  held  that,  under  such  circum- 
stances, they  are  to  be  deemed  Irish  conti-acts,  and  of  course  to 
be  governed,  as  to  stamps  and  other  legal  requisitions,  by  the 
law  of  Ireland  ;  and  that,  as  soon  as  they  are  filled  up,  the  whole 
transaction  relates  back  to  the  time  of  the  original  signature  of 
the  drawer.!  One  of  the  learned  judges  on  that  occasion  said, 
that  if  the  drawer  had  died  while  the  bills  were  on  their  passage, 
and  afterwards  the  blanks  had  been  filled  up,  and  the  bill  nego- 
tiated to  an  innocent  indorsee,  the  personal  representatives  of  the 
drawer  would  have  been  bound.* 

290.  Bonds  of  Government  Officers.  —  Bonds  for  the  faithf*^ 
discharge  of  the  duties  of  oflBce  are  often  given  with  sureties,  1>J 
public  oflBcers,  to  the  government  of  the  United  Stales ;  and    ^^ 
sometimes  happens  that  the  bonds  are  executed  by  the  princip^*-^ 
in  one  state,  and  by  the  sureties  in  a  different  state,  or  in  di^*" 
rent  states.     What  law  is  in  such  cases  to  regulate  the  contract  *^ 
The  rights  and  duties  of  sureties  are  known  to  be  different     ^^ 
different  states.     In  Louisiana  one  system  prevails,  deriving  its^^' 
mainly  from  the  civil  law  ;  in  other  states  a  different  system  p^*^ 
vails,  founded  on  the  common  law.     It  has  been  decided  that  t^ 
bonds  in  such  cases  must  be  treated  as  made  and  delivered,  a^^ 
to  be  performed  by  all  the  parties,  at  the  seat  of  the  govemmer  ^ 
of  the  Union,  upon  the  ground   that  the  principal  is  bound 
account  there  ;  and  therefore,  by  necessary  implication,  all  t  ^ 
other  parties  look  to  that  as  the  place   of  performance,  by  t-  ^ 
law  of  which  they  are  to  be  governed.® 

Id.  751,  pi.  3;  1  P.  Wras.  696;  2  Bligh,  88,  89.     See  also  Lansdowne  r.  La--^ 
downe,  2  Bligh,  00 ;  Stapleton  v.  Conway,  3  Atk.  726 ;  1  Ves.  427. 

1  Snaith  v.  Mingay,  1  M.  &  S.  87.  «  Mr.  Justice  Bayley,  id.  p.  9^  — 

«  Cox  17.  United  States,  6  Pet.  172, 202 ;  Duncan  v.  United  States,  7  Pet  4:-^ 
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291.  Interest,  —  The  question  also  often  arises  in  cases  respect- 
Qg  the  payment  of  interest.  The  general  rule  is,  that  interest  is 
o  be  paid  on  contracts  according  to  the  law  of  the  place  where 
hey  are  to  be  peiformed,  in  all  cases  where  interest  is  expressly 
T  impliedly  to  be  paid.^  (a)     '  Uturarum  modus  ex  more  regionis, 

1  Fergusson  v,  Fyffe,  8  CI.  &  F.  121,  140;  post,  s.  292,  293,  293  a-293  e, 
104;  Connor  v.  Bellamont,  2  Atk.  382;  Cash  v.  Kennion,  11  Ves.  314;  Robin- 
ton  V.  Bland,  2  Burr.  1077;  Ekins  v.  East  India  Company,  1  P.   VVms.  395  ; 
Kanelaugh  v.  Cbampante,  2  Vern.  395,  and  note  by  Raithby ;  1  Chitty  on  Com. 
&  Manuf.  c.  12,  p.  (550,  651;  3  Id.  c.  1,  p.  109;  Eq.  Ab.  Interest,  E.;  Henry 
ou  Foreign  Law,  43,  note,  53;  2  Karnes,  Equity,  b.  3,  c.  8,  s.  1;  2  Fonbl.  Eq. 
b.  5,  c.  1,  8.  6,  and  note;  Bridgman*s  Equity  Digest,  Interest,  VII. ;  Fanning 
•.Consequa,  17  Johns.  (N.   Y.)  511;  3  Johns.  Ch.  (N.  Y.)  610;  Hosford  t;. 
Xichols,  1  Paige  (N.  Y.)  220;  Houghton  w.  Page,  2  N.  H.  42;  Peacock  v. 
Bwiks,  1   Minor   (Ala.)   387;   Lapice  v.   Smith,    13  La.  91,  92;  Thompson 
V.  Ketcham,  4  Johns.  (N.  Y.)  285;    Stewart  v.    Ellice,  2   Paige   (N.   Y.) 
604;  Mullen  v,  Morris,  2  Barr  (Pa.)  85;  Ilealy  v.  Gorman,  3  Green  (N.  J.)  328; 
2  Kent  Com.  460,  461.     A  case  illustrative  of  this  principle  recently  occurred 
before  the  House  of  I^rds.     A  widow  in  Scotland  entered  into  an  obligation 
to  pay  the  whole  of  her  deceased  husband's  debts.     It  was  held  by  the  court 
of  session  in  Scotland  that  the  English  creditors  on  contracts  made  in  England 
were  entitled  to  recover  interest  in  all  cases  where  the  law  of  England  gave 
interest,  and  not  where  it  did  not.     Therefore  on  bonds  and  bills  of  exchange 
interest  was  allowed,  and  on  simple  contracts  not.     And  this  decision  was 
^rmed  by  the  House  of  Lords.     Montgomery  v.  Bridge,  2  Dow.  &  C.  297. 

(a)  See  Miller  r.  Tiffany,  1  Wall,  state  govern)  ;  Bolton  v.  Street,  3  Cold. 

2»8;  Dickinson  ».  Edwards,  77  N.  Y.  (Tenn.)  31;  Cromwell  v.  Sac,  96  U.  S. 

573  (following  Jewell  v.  Wright,  30  51. 

^'  Y.  259) ;  Wayne  Bank  v.  Low,  81  In  Massachusetts,  interest  not  sti- 

^-  T.  566;  Tilden  v.  Blair,  21  Wall,  pulated  for  is  awarded,  when  given,  as 

241;  Bard  v.    Pool,   12   N.   Y.   495;  damages,  and  is  therefore  governed  by 

•^Mbp.  Nichols,  5  N.  Y.  178 ;  Faulk-  the  lex  fori.    Ayer  v.  Tilden,  15  Gray, 

nerr.  Hart,  82  N.  Y.  413  (that  the  (Mass.)  178;  Grimshaw  r.  Bender,  6 

decisions  of  a  foreign  court  contrary  to  Mass.  157;  Eaton  v.  Melius,  7  Gray, 

DJercantile  law  which  is  to  prevail  in  (Mass.)  566;  Barringert;.  King,  5 Gray, 

*^i8  particular  case,  will  be  disregarded ;  (Mass.)  9.  Contra  if  there  was  an  agree- 

to  the  same  effect,  Franklin  v.  Two-  ment  for  interest.     Ayer  v.  Tilden,  su- 

?ood,25Iowa,  520)  ^  Mills  c.  Wilson,  pra;  Von  Hemert  v.  Porter,  11  Met. 

^  Penn.  St.  118;  Bank  of  Louisville  (Mass.)  210;  Winthropv.  Carleton,  12 

^'  Young,    37    Mo.    398;    Arnold  v,  Mass.  4  (a  doubted  case);  Lanusse  v, 

Potter,  22  Iowa,  194;  Sands  v.  Smith,  Barker,  3  Wheat.  147;  Railroad  Co.  v. 

^  Xeb.  108;  Townsend   v.  Riley,  46  Bank  of  Ashland,  12  Wall.  226;  Hunt 

^'-  H.  300;    Freese  v,   Brownell,   35  v.   Hall,  37  Ala.  702;  Cartwright  v. 

^-  J.  285;  Parham  v.  PuUiam,  5  Cold.  Greene,  47  Barb.  (N.  Y.)  9.     But  the 

(Tenn.)   497;  Senter  v.   Bowman,  5  Massachusetts  rule  that  non-stipulated 

fleiak.  (Tenn.)  14  (that  a  promissory  interest  is  to  be  determined  by  the  lex 

)ote  need  not  be  payable  on  its  face  in  a  fori  is  repudiated  in  Ex  parte  Ileidel- 

oreign  state  to  make  the  law  of  such  back,  2  Lowell,  526. 
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ubi  contractum  est,  constituitur^**  says  the  Digest.^  Thus  a  note 
made  in  Canada,  where  interest  is  six  per  cent,  payable  wiUi  in- 
terest in  England,  where  it  is  five  per  cent,  bears  English  interest 
only.^  Loans  made  in  a  place  bear  the  interest  of  that  place, 
unless  they  are  payable  elsewhel^.^  And,  if  payable  in  a  foreigD 
country,  they  may  bear  any  rate  of  interest  not  exceediug  that 
wliich  is  lawful  by  the  laws  of  that  country.^  And,  on  this 
account,  a  contract  for  a  loan  made  and  payable  .in  a  foreign 
country  may  stipulate  for  interest  higher  than  that  allowed  at 
home.^  (a)     If  the  contract  for  interest  be  illegal  there,  it  will  be 


The  case  of  Aniott  v.  Redfem,  2  C.  &  P.  88,  may  at  the  first  view 
cunsistent  with  the  general  doctrine.  There  the  original  contract  was  nude 
in  London  between  an  Englishman  and  a  Scotchman.  The  latter  agrees  to  go 
to  Scotland  as  agent  four  times  a  year  to  sell  goods,  and  collect  debts  for  the 
other  party,  to  remit  the  money,  and  to  guarantee  one  fourth  part  oi  tbesilei; 
and  he  was  to  receive  one  per  cent  upon  the  amount  of  sales,  &c.  The  ageot 
sued  for  the  balance  of  his  account  in  Scotland,  and  the  Scotch  court  tUowed 
him  interest  on  it.  The  judgment  was  afterwards  sued  in  England;  sod  the 
question  was,-  whether  interest  ought  to  be  allowed.  Lord  Chief  Justice  BeA 
said :  *  Is  this  an  English  transaction  ?  For,  if  it  is,  it  will  be  regulated  by 
the  rules  of  English  law.  But  if  it  is  a  Scotch  transaction,  then  the  casewiH 
be  different.'  He  afterwards  added:  *  This  is  the  case  of  a  Scotchman  vbo 
comes  into  England  and  makes  a  contract.  As  the  contract  was  made  ie 
England,  although  it  was  to  be  executed  in  Scotland,  I  think  it  ought  to  be 
regulated  according  to  the  rules  of  the  English  law.  This  is  my  present  opi- 
nion. These  questions  of  international  law  do  not  often  occur.'  And  be 
refused  interest,  because  it  was  not  allowed  by  the  law  of  England.  Tbe 
court  afterwards  ordered  interest  to  be  given  upon  the  ground  that  the  balanee 
of  such  an  account  would  carry  interest  in  England.  But  Lord  Chief  Justioe 
Best  rightly  expounded  tbe  contract  as  an  English  contract,  though  there  is  t 
slight  inaccuracy  in  his  language.  So  far  as  the  principal  was  conoemeitbe 
contract  to  pay  the  commission  was  to  be  paid  in  England.  The  scrvicei  of 
the  agent  were  to  be  performed  in  Scotland.  But  the  whole  contract  wai  m* 
to  be  executed  exclusively  there  by  both  parties.  A  contract  made  to  pif 
money  in  England  for  services  performed  abroad  is  an  English  oontraci,  and 
will  carry  English  interest. 

1  Dig".  22,  1,  1 ;  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  860-8e2. 

«  Scofield  V.  Day,  20  Johns.  (N.  Y.)  102. 

*  De  Wolf  V,  Johnson,  10  Wheat.  367,  383;  Consequa  v.  Willing8,Prt. 
C.  C.  225;  2  Boullenois,  obs.  46,  p.  477,  478;  Andrews  v.  Pbnd,  13  PH. 
65,  78. 

*  Ibid.;  2  Kent  Com.  460,  461;  Thompson  v.  Ketcham,  4  Johns.  (N.I) 
285;  Healy  v.  Gorman,  3  Green  (N.  J.)  328. 

*  2  Kent  Com.  460,  461;  Hosford  v.  Nichols,  1  Paige  (N.  Y.)  220;  Eao^ 
ton  V.  Page,  2  N.  H.  42;  Thompson  v,  Powles,  2  Sim.  194.     In  this  last  caee 

(a)  Bard  v.  Pool,  12  N.  Y.  495;  other  hand,  it  has  been  recently  hdd 
Davis  r.  Garr,  6  N.  Y.  124.     On  the    in  Ohio  that  a  contract  made  in  tbat 
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rhfre.*     Bat  If  it  be  legal  where  it  is  made,  it  will 
iTeiB^  obligation,  ereu  in  places  where  a  lower  interest 

by  law.* 

7iiny«  —  The  question  therefore  whether  a  contract  is 

|ur  lint  di«(>end8  nut  iif>on  the  rate  of  the  interest  allowed, 

the  validity  of  that  interest  in  the  country  where  ihe 

made  and  i:»  to  be  executed.^  (a)     A  contract  made  in 

'  With  mpect  to  the  question  af  luary,  in  order  to 
net  to  he  ttsuHou*,  it  niuii  appear  that  the  eontrfi^t  mm  made 
;  the  cotttidrration  far  it  wfts  to  be  fniid  here.  It  i^houli)  apfH^nr 
tb#  pajtneDt  wiui  not  to  be  miide  «broAd;  for  if  it  was  to  h^ 
pil  Hwrvtild  not  tie  ununous/  8ocalflo  Andrews  v^  Pondt  1«)  Put.  65, 
M^  10  WhcftL38Jl. 

U  3,  c.  8,  ».  1,  Hosford  v.  Nichols,  1  Paig«  (N.  Y.) 
olia«4d,  p<  477.     In  th**  case  of  Th<^inj*s<>n  p.  Powle»,  2  Sim. 
etllor  Mild:  *  hi  order  to  have  lltp  contract  (for  stnck)  uaun* 
Umppmw  ttiat  the  contract  was  iiiad^  horir,  and  that  the  conttidumtion 
I  hm  paid  hftre>/     Bets  also  Vrisarri  p.  C  lement,  2  C.  k  P.  223.     In 
KlelioK  1   Paige  (N.  Y.)  2*i0,  nhere  a  contract  was  nrnde  for  tho 
it  la  Kew  York  by  eiiijcena  then  resident  Uirre,  and  the  vendor 
pviDiifad  to  Pennfylrania,  where  tiie  contract  wits  conj^unittiat«.*d, 
|4§a  gtimi  to  mvuTt  the  unpaid  pu re ha^ie- money  with   New  York 
wit  Wli  litgbor  than  that  of  Pennsylvania,  the  court  thought  the 
ftMorloutt  U  bving  only  a  oonsntnination  of  the  original  bargain 
^Tatk. 

If  fu  Arehbold,  1  Ey.  k  M.  184;  3  fi.  &  C  626;  Andrews  v.  Pond, 
li>n*,  aata,  a.  213. 


FannaylraniA  may 
libt  ^yTiMtnt  of  intervai 
lO  (lliio  law,  tliough  the 
bt  SMiHoiia  in  Prnnjiyl- 
pm  r.  Dtmpsey,  23  Ohio 
mH.  a*  299.  In  Pcckji  e. 
[^  «l,  as,  Ilia  foUowing 
ara  U^4owa:  — 
wirart  It  aater^d  latr*  in 
r  Ui  hm  ptrloraivl  lo  auotberi 
te  al  Intitafl  dlftra  In  th# 
taw  tW  piftta  may  atipa- 
al  btarailof  either  coiin- 
w»  bj  Ibtir  own  eac(ir««t 
irmioa  wiUi  raltrtaot  to 
Web  aoafHrjtlMl  KaeUtal 
aldlattliaileeliM. 
WMilrafli  io  aataM  iato 
imMmm^  gHMrally *  it  fthati 


be  the  rate  of  interest  of  the  place  of 
payment,  unless  it  appear  the  parties 
iut4?nded  to  contract  with  reference  to 
the  law  of  some  other  phice, 

3.  If  the  contract  j»ti|iuhite  for  the 
payment  of  money  at  a  time  und  place 
named,  and  no  interrjit  be  »ti|uiljited, 
and  payment  be  delayed,  int4*rtf)t  by 
way  of  damagea  shall  be  allowed  ac^ 
coftling  to  tlie  rate  at  the  place  of  pay* 
ment,  wh^ra  tlia  money  may  be  sup- 
posed to  be  required  by  tlje  citnlitor 
for  nm,  and  where  he  might  lie  sup- 
posed to  have  borrowed  to  supply  tlie 
deicitnrj  eaosad  by  the  drfauU,  and 
Io  hart  paid  tlia  rate  of  inte»  rst  of  that 
eottAlry.  See  £s  jmrte  Ileidrlluick, 
2  J^owelh  b2i$, 

(a)  Sea  Railroad  Co.  e,  Ashla»d« 
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England  for  advances  to  be  made  at  Gibraltar,  at  a  rate  of  interert 
beyond  that  of  England,  would  nevertheless  be  valid  in  England; 
and  so  a  contract  to  allow  interest  upon  credits  given  in  Gibral- 
tar at  such  higher  rate  would  be  valid  in  favor  of  the  English 
creditor.^ 

292  a.  Rodenburg  and  Burgundus.  —  This  too  seems  to  be  the 
doctrine  propounded  by  Rodenburg,  who  says:  *  Status  quidem 
aut  conditio  personarura  dirigitur  a  loco  domicilii :  cseterum  tamen 
in  vinculo  cujusque  obligationis,  ut  sciamus,  quos  obliget  cod- 
ventio,  spectamus  leges  regionis,  ubi  ilia  celebratur.  Quemadmo- 
diim  et  in  illicita  stipulatione,  quae  legibus  est  interdicta,  ut  puta, 
si  debitum  modum  usurarum  excedit,  traditum  est  valere  pactum, 
quo  foris  secundum  mores  illius  regionis  stipulati  sumus  prohibi- 
tam  domi  usurarum  quantitatem.  Unde  non  longe  abire  videtur, 
quod  nemini  nuper  apud  nos  responsum  esse,  si  contracta  siteo 
loci  obligatio,  ubi  sortem  liceat  exigere  cum  usuris,  ut  maximc 
jam  earum  aliquse  essent  persolutaB,  jure  caput  cum  usuris  etapud 
nos  exigi,  ubi  usurarum  solutione  protinus  via  petitioni  sortis 
praecluditur,  locumque  sibi  vindicat  decantata  adeo  paroemia/ 
l>urgundus  is  still  more  direct  and  positive.^ 

293.  Security.  —  New  Contract,  —  And  in  cases  of  this  sot^ 
it  will  make  no  difference  (as  we  have  seen)  that  the  due  p^*^- 
formance  of  the  contract  is  secured  by  a  mortgage  or  othm^^ 
security  upon  property  situate  in  another  country  where  the  i  ^ 
terest  is  lower.*  (a)  For  it  is  collateral  to  such  contract,  and  t"*^ 
interest  reserved  being  according  to  the  law  of  the  place  wh^"^ 
the  contract  is  made  and  to  be  executed,  there  does  not  seem  ^ 
be  any  valid  objection  to  giving  collateral  security  elsewhere  ^< 
enforce  and   secure  the  due  performance  of  a  legal  contract.' 

^  Ibid.  a  Rodenburg,  Diversit.  Stat.  tit.  4,  p.  2,  c.  2,  p.  92. 

8  Burgundus,  Tract.  4,  n.  10,  p.  109;  post,  s.  293  e,  300  a;  2  Burge,  Col. 
&  For.  Law,  pt.  2,  c.  9,  p.  860-862. 

*  Ante,  s.  287. 

6  Connor  v.  Bellamont,  2  Atk.  382;  Stapleton  v,  Conway,  3  Atk.  726; 
1  Ves.  427 ;  De  Wolf  v.  Johnson,  10  Wheat.  367,  383. 

12  Wall.  226;  Bard  v.  Pool,  12  N.  Y.  (N.  Y.)  352;    Newman  v.  Kershaw, 

495;  Mills  v.  Wilson,  88  Penn.  St.  118;  10  Wis.  333. 

Phelps  c.  Kent,    4  Day  (Conn.)  96;         (a)  See  Cope  r.   Alden,  53  Barb. 

Pratt  V.  Adams,  7  Paige  (N.  Y.)  616;  (N.  Y.)  352;  Mills r.  Wilson,  88  Penn. 

Green  wade    r.    Green  wade,    3    Dana  St.   118;    Chase  v,   Dow,   47  N.   H. 

(Ky.)  497;  Cope  c.  Alden,  53  Barb.  405;  Kavanaugh  v.  Day,  10  R.  I.  393. 
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m  debt  is  contracted  in  one  country,  and  afterwanU^ 

tian  of  furtJier  delay,  the  debtor  in  ar  jot  her  country 

into  a  new  contract  for  the  payment  of  int4're!>t  upon  the 

at  a  higher  rate  than  that  allowed  by  the  countrj'  where  the 

If^oal  debt  was  contmcted,  but  not  higher  than  that  allowed  by 

PhfeJaw  of  ihi}  country  where  it  is  so  Hlipulatcd  ;  it  niay  be  a^ked 

^^^^Siich  s^ipuljition  ia  valid  ?     It  has  been  decided  that  it 

^^^■On  the  other  hand,  suppose  the  interest  m  stipulated  is 

^^^1^  to  the  mie  of  interest  allowed  in  the  country  where  the 

Mi  was  cantmcted^  but  higher  than  that  in  the  country  where 

|bi  new  eon  tract  h  made,  ia  the  stipulation  iuTalid  ?     It   has 

^•ea  decided  tliat  it  i^.'  (A)     In  each  of  these  cases  the  lex  loci 

MHaeipa  waa  lield  ia  govern  m  to  the  proper  rate  of  interest. 

SMa.   TrmrnMaeiiofiM  inteadrd  tn  evade  Ihury  Laws,  —  In  the 

itt  kitbcito  stated  the  transaction  is  &u[iposed  to  be  bona  fide 

bctwien  the  ]iartiea.     For  if  the  transaction  is  a  mere  cover  for 

May,  aa  if  the  tfanaactton  ia  in  form  a  bill  of  exchange  drawn 

felpoaaiid  payable  in  a  foreign  country,  but  in  reality  the  parties 

tmtx  to  that  aa  a  mere  machinery  to  disguise  usury  in  the  trans- 

Miiia  apUnst  the  laws  of  the  country  where  the  contract  is 

Mdt,  tile  form  of  the  transaction  will  be  treated  as  a  mere 

•alitj;  ami  tlie  court  s^xM  decide  accoiding  to  the  real  object  of 

IW  partiea.  (c)     Tbns^  for  example^  where  a  bill  of  exchange 

^niiniwn  in  New  York  payable  in  Alabama,  and  the  bill  was  (or 

ii  antecedent  debt,  and  a  large  discount  was  made  from  the  bill« 

pciier  than  the  intereai  in  either  state  for  the  supposed  diffe- 

Itaiof  axchai^,  the  court  considered  the  real  que^^tion  to  be  as 

^  ibi  bona  6dea  of  the  tranHactiun.     If  a  mere  covir,  it  waa 

ittDOQa* 

Cmor  r.  Bftllaiiiat,  2  Atk.  S82.     Sec  also  Hodord  r.  NkboU,  1  Vvki^, 

».  Bpaa,  S  T.  It  425.     See  kIho  8Ufi1«toti  v,  Omway,  $  Atk.  72<J: 
<n      ftee  ChAftnuati  r*  Rnbrrbion,  0  Paige  (N.  Y  )  <J27,  0ill, 

t*  Bocid^  13  Ppt  <I5,  T7.  7B.     (In  thU  occaaion  Mr.  Chief  Ju»* 

eaidr  *  AoAUier  q  mju,  ttud  tnuch 

heie,  ii  whetlier  th>  upon  the  la\v*» 

iC  Xfv  Turk  or  Uiom  of  AUlain^^.     n*  [m  i^  ila^  iuei«/  «|iUi^tion  of  u^ury  b 

tf|tMi|kiii  ill  oot  vr»rj  iiupoftJint.     Thcfw  w  no  ttipubtion  fur 

AfMild  P.  filter,  22  Icmn,         (c)  See  MilW  t.  Tiff  any  J  Wf»11  21>«; 

CuUrrr  ' 

m,  miUfa,  n  Comi.    hum  p.  I 

BdtOQ  f.  Hrmt,  H  toUl.  (Tcnti.)  dL 
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293  b.  Case  in  New  York.  —  Indeed  in  all  cases  of  this  sort  we 
are  to  look  to  the  real  intentions  of  the  parties,  and  their  actsaie 
expressive  of  them.     Thus,  where  a  citizen  of  New  York  applied 

interest  apparent  upon  the  paper.     The  ten  per  cent  in  controversy  is  chirged 
as  a  difference  in  exchange  only,  and  not  for  interest  and  exchange.    And  if 
it  were  otherwise,  the  interest  allowed  in  New  York  is  seven  per  cent  and  in 
Alabama  eight:  and  this  small  difference  of  one  per  cent  per  annum,  upon  i 
forbearance  of  sixty  days,  could  not  materially  affect  the  rate  of  exchange,  lod 
could  hardly  have  any  influence  on  the  inquiry  to  be  made  by  the  jury.   But 
there  are  other  considerations  which  make  it  necessary  to  decide  this  qoestion. 
The  laws  of  New  York  make  void  the  instrument  when  tainted  with  usa^; 
and  if  this  bill  is  to  be  governed  by  the  laws  of  New  York,  and  if  the  joiy 
should  find  that  it  was  given  upon  a  usurious  consideration,  the  plaintiff  would 
not  be  entitled  to  recover,  unless  he  was  a  bona  fide  holder  without  notice, 
and  had  given  for  it  a  valuable  consideration;  while  by  the  laws  of  Alabami 
he  would  be  entitled  to  recover  the  principal  amount  of  the  debt  withoat  any 
interest.     The  general  principle  in  relation  to  contracts  made  in  one  place  to 
be  executed  in  another  is  well  settled.     They  are  to  be  governed  by  the  liw 
of  the  place  of  performance ;  and  if  the  intei*est  allowed  by  the  laws  of  the 
place  of  performance  is  higher  than  that  permitted  at  the  place  of  theoontiacti 
the  parties  may  stipulate  for  the  higher  interest,  without  incurring  the  penal- 
ties of  usury.     And  in  the  case  before  us,  if  the  defendants  had  given  their 
note  to  H.  M.  Andrews  &  Co.  for  the  debt  then  due  to  them,  payable  at  Mobile 
in  sixty  days,  with  eight  per  cent  interest,  such  a  contract  would  undoabtedly 
have  been  valid,  and  would  have  been  no  violation  of  the  laws  of  New  Yorki 
although  the  lawful  interest  in  that  state  is  only  seven  per  cent.    And  ifi  ia 
the  account  adjusted  at  the  time  this  bill  of  exchange  was  given,  it  had  ap- 
peared that  Alabama  interest  of  eight  per  cent  was  taken  for  the  forbearance 
of  sixty  days  given  by  the  contract,  and  the  transaction  was  in  other  respecU 
free  from  usury,  such  a  reservation  of  interest  would  have  l^en  valid  and  obli- 
gatory upon  the  defendants,  and  would  have  been  no  violation  of  the  laws  of 
New  York.     But  that  is  not  the  question  which  we  are  now  called  on  to 
decide.     The  defendants  allege  that  the  contract  was  not  made  with  reference 
to  the  laws  of  either  state,  and  was  not  intended  to  conform  to  either.    That 
a  rate  of  interest  forbidden  by  the  laws  of  New  York,  where  the  contract  was 
made,  was  reserved  on  the  debt  actually  due,  and  that  it  was  concealed  under 
the  name  of  exchange  in  order  to  evade  the  law.     Now,  if  this  defence  is  true, 
and  shall  be  so  found  by  the  jury,  the  question  is  not  which  law  is  to  govern 
in  executing  the  contract,  but  which  is  to  decide  the  fate  of  a  security  taken 
upon  an  usurious  agreement,  which  neither  will  execute.     Unquestionably,  it 
must  be  the  law  of  the  state  where  the  agreement  was  made,  and  Uie  instm- 
ment  taken  to  secure  its  performance.     A  contract  of  this  kind  cannot  stand 
on  the  same  principles  with  a  bona  fide  agreement  made  in  one  place  to  be  exe- 
cuted in  another.     In  the  last-mentioned  cases  the  agreements  were  permitted 
by  the  lex  loci  contractus,  and  will  even  be  enforced  there  if  the  party  is  found 
within  its  jurisdiction.     But  the  same  rule  cannot  be  applied  to  contracts  for- 
bidden by  its  laws  and  designed  to  evade  them.     In  such  cases  the  legal  con- 
sequences of  such  an  agreement  must  be  decided  by  the  law  of  the  place  where 
the  contract  was  made.     If  void  there,  it  is  void  everywhere.'     Sc^  Chapman 
r.  Robertson,  6  Paige  (N.  Y.)  027,  630,  631. 
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in  England  to  a  British  subject  for  a  loan  of  money  upon  the 
jecurity  of  a  bond  and  mortgage  upon  land  in  New  York  at  the 
legal  rate  of  interest  (seven  per  cent)  of  that  state  ;  and  it  was 
agreed  that  the  borrower  should,  upon  his  return  to  New  York, 
execute  the  bond  and  mortgage,  and  duly  i^cord  the  same  ;  and 
apou  the  bond  and  mortgage  being  received  in  England,  the 
lender  agreed  to  deposit  the  money  loaned  at  the  bankers  of 
the  borrower  in  London  for  his  use ;  and  the  bond  and  mortgage 
were  executed  and  received,  and  the  money  paid  accordingly  to 
the  bankers ;  the  question  arose  whether  the  transaction  was 
usurions  or  not,  and  that  depended  upon  the  law  of  the  place  by 
which  it  was  to  be  governed,  whether  by  the  law  of  England 
(where  interest  is  only  five  per  cent)  or  by  the  law  of  New  York. 
It  was  held  by  the  court  that  the  contract  was  to  be  construed 
according  to  the  laws  of  New  York,  and  therefore  that  a  bill  to 
foreclose  the  mortgage,  filed  in  New  York,  was  maintainable,  and 
that  the  law  of  usury  of  England  was  no  defence  to  the  suit.  On 
that  occasion  the  learned  chancellor  said  that,  as  no  place  of  pay- 
ment was  mentioned  in  the  bond  or  mortgage,  the  legal  construc- 
tion of  the  contract  was  that  the  money  was  to  be  paid  where 
the  obligee  resided  or  wherever  he  might  be  found ;  that  the 
residence  of  the  obligee  being  in  England  at  the  time  of  the 
execution  of  the  bond,  that  must  be  considered  the  place  of 
Payment  for  the  purpose  of  determining  the  question  where  that 
part  of  the  contract  was  to  be  performed,  and  that  the  execution 
of  the  bond  in  New  York  did  not  make  it  a  personal  contract 
Uiere,  because  it  was  inoperative  until  received  there  and  the 
**ioney  deposited  with  the  bankers  for  the  borrower.  And  he 
included  by  saying :  ^  Upon  a  full  examination  of  all  the  cases 
^  be  found  upon  the  subject,  either  in  this  country  or  in  Eng- 
^d,  none  of  which  however  appear  to  have  decided  the  precise 
luestion  which  arises  in  this  cause,  I  have  arrived  at  the  concln- 
ion  that  this  mortgage,  executed  here,  and  upon  property  in  this 
Ute,  being  valid  by  the  lex  situs,  which  is  also  the  law  of  the 
omicil  of  the  mortgagor,  it  is  the  duty  of  this  court  to  give  full 
BTect  to  the  security,  without  reference  to  the  usury  laws  of  Eng- 
nd,  which  neither  party  intended  to  evade  or  violate  by  the 
:ecQtion  of  a  mortgage  upon  the  lands  here.'  ^ 

1  Cliapman  o.  Robertson,  6  Paige  (N.  T.)  627,  630,  638. 
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293  c.  Remarks  on  the  Case.  —  Whatever  objections  may  be 
made  to  the  reasoning  of  the  learned  chancellor,  and  it  is  cer- 
tainly open  to  some  observation,  (a)  the  decision  itself  seems  well 
supported  in  point  of  principle  ;  for  the  parties  intended  that  the 
whole  transaction  should  be  in  fact,  as  it  w^  in  form,  a  New  York 
contract,  governed  by  the  laws  thereof,  and  the  payment  of  the 
debt  was  there  to  be  made.  It  is  easily  reconcilable  with  other 
laws  and  principles,  if  viewed  in  this  light ;  if  viewed  as  the 
chancellor  interpreted  the  case,  it  is  perhaps  irreconcilable  with 
other  cases  and  with  general  principles.^ 

293  d.  Views  of  John  Vbet,  —  John  Voet,  in  his  Commentaries 
on  the  Pandects,  holds  this  very  doctrine,  which  appears  to  me  to 

1  Chapman  v,  Robertson,  6  Paige  (N.  Y.)  627-630,  633.  It  appears  to  roe 
that  the  case  was  correctly  decided ;  but,  with  the  greatest  deference  for  the 
learned  chancellor,  upon  pnnciples  and  expositions  to  which  I  cannot  assent, 
and  which  appear  to  me  inconsistent  with  the  general  reasoning  of  theantbori- 
ties.  It  appears  to  me  that  there  being  no  place  of  payment  designated  in  the 
bond  and  mortgage,  which  was  executed  at  New  York,  where  the  borrower 
was  domiciled,  that,  although  it  was  not  operative  until  received  by  the  lender, 
yet  when  received  and  adopted  by  him  the  transaction  related  back  to  its  J 
origin,  and  it  was  valid,  not  as  a  bond  and  mortgage  executed  in  England  for 
the  payment  of  money  there,  but  as  a  bond  and  mortgage  for  the  payment  of  t^ 
money  in  New  York,  as  having  originated  there,  and  having  its  whole  validity 
and  operation  from  the  law  of  New  York.  If  an  order  for  goods  were  sent 
from  New  York  to  England,  and  the  order  were  complied  with,  and  thegoodi 
received  in  New  York;  after  the  receipt  of  the  goods  the  debt  would  be  treated 
as  an  English  debt,  since  the  contract  of  purchase  would  there  be  deemed  to 
be  negotiated  and  perfected.  Ante,  s.  285,  286.  In  truth,  where  no  place  of 
payment  was  mentioned,  the  law  of  the  place  where  the  contract  is  made  fix« 
it  in  that  place,  wherever  the  parties  may  be  domiciled.  The  bond  and  mort- 
gage took  effect  as  contracts  of  the  borrower  executed  at  New  York.  If* 
negotiable  note  is  made  in  one  state,  and  is  negotiated  to  an  indorsee  in  another 
state,  the  contract  with  the  indorsee  by  the  maker  takes  effect  as  a  pronniflc  in 
the  state  where  the  note  was  made,  and  not  where  it  was  indorsed.  The  pay- 
ment of  the  money  to  the  bankers  of  the  borrower  in  London  was  merely  for 
his  accommodation,  and  it  by  no  means  made  the  money  repayable  there.  1^ 
case  of  Stapleton  v.  Conway,  3  Atk.  726;  1  Ves.  427,  is,  as  far  as  it  goo, «» 
opposition  to  the  decision  in  6  Paige  (N.  Y.)  627.  It  is  not  however  my  de- 
sign in  this  place  to  enter  upon  the  reasons  of  my  dissent  from  the  doctrinee 
stated  by  the  learned  chancellor  in  G  Paige  (N.  Y.)  627.  The  principles  stated 
from  s.  280-321  sufficiently  explain  some  of  the  grounds  upon  which  that  di«" 
sent  may  be  maintained.  See  also  2  Kent  Com.  460,  461,  and  Andrews  "• 
Pond,  13  Pet.  65;  ante,  s.  291;  post,  s.  304. 

(a)  In  Fisher  r.  Otis,  3  Chand.  ever  Cope  i?.  Alden,  53  Barb.  85^* 
(Wis.)  83,  107,  the  case  of  Chapman  And  see  Curtis  v.  Leavitt,  15  N.  *>* 
V.  Robertson  was  approved.    See  how-    88. 
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entirely  in  harmony  with  the  received  principles  of  interna- 
tional law.  He  considers  that  the  interest  must  be  according  to 
the  law  of  the  place  where  the  contract  h  to  be  performed, 
^Ketlier  that  place  be  where  the  contract  is  made,  or  it  be  another 
place.  If  the  interest  is  in  either  case  stipulated  for  beyond  that 
Tate,  he  deems  it  usurious.  *  Si  alio  in  loco  graviorum  usnrarum 
aupuktio  permissa,  in  alio  vetita  sit,  lex  loci,  in  quo  contmctus 
cdebratus  est,  spectanda  videtur  in  quiestione,  an  moderatee,  an 
Tero  modura  excedentes,  nsurao  per  conventionera  constitntaB 
lint  Dumraodo  raeminerimus,  ilium  proprie  locum  contractus 
IB  jure  non  intelligi,  in  quo  negotium  gestum  est,  sed  in  quo 
peciuiijim  ut  solveret  se  quis  obligavit.  Modo  etiam  bona  fide 
omnia  gesta  fuerint,  nee  consulto  talis  ad  mutuum  contrahendum 
locua  electus  sit,  in  quo  graviores  usurse,  quam  in  loco,  in  quo 
riifts  contrahendum  fuisset,  probatce  inveniuntur*  Etiamsi  de 
caet^TO  hypotheca,  in  sortis  ct  usurarum  securitatera  obligata,  in 
alio  loco  sita  sit,  ubi  solas  leviores  usurse  permissae;  cum  Eequius 
litcontractum  accessorium  regi  ex  loco  principalis  negotii  geati, 
warn  ex  opposito  con  tract  ura  principal  em  regi  lege  loci,  in  quo 
rins  contractus  celebratus  est/  * 
Sr-  Burgundu9.  —  Burgundus  adopts  the  same  doctrine,  and 
'  Lieita  vero  sit,  an  illicita  stipulatio,  a  forma  qnoque 
Tidetur,  proficisci,  et  ideo  ejusdem  legihus  dirigitur,  quibiis  ipsa 
fcnna,  et  ad  locum  contractus  collimare,  oportet.  Quare  et  usu- 
^n\m  raodus  is  constituendus  est,  qui  in  regione  in  qua  est,  con- 
^tum  legitime  celebratur.  Et  com  reditus  duodenarius,  in 
lia  stipulatus,  in  controversiam  incidisset,  patrocinante  me 
'icatura  est,  in  curia  Flandrise  valere  pactum :  nee  obesse, 
(Qod  in  Flandria,  ubi  reditus  constitutus,  sive  hypothecae  imposi- 
tus  proponeretur,  usuras  semisse  graviores  stipulari  non  liceat  ,• 
tluia  ratio  hypothecs©  non  habetur,  qua?  hac  in  re  nihil  conferens 
4tl  stibstintitim  obligationis,  tantura  extrinsecus  accedit  legkhnfc 
ttipalationi.  Sed  hoc  intellige  de  usuris  in  stipulationem  de- 
iacikj  non  autera  de  iis,  qua?  ex  mora  dehentur,  in  quibns  ad 
oconi  fiohitionis  (ut  docebimus  postea)  respiccre  oportet/ ^ 
294*  Other  Foreign  Jurists.  —  In  cases  of  express  conti-acts  for 
terest,  foreign  jurists  generally  hold  the  same  doctrine.  Du- 
Kiolin,  and  after  him,  Boullenois,  says :  '  In  concernentibus  con- 

»  J,  Voet.  ad  Pand.  22,  1,  6,  p.  0^58  ;  post,  s.  3iM. 
»  BurganduB,  tract.  4,  s.  10,  p.  108,  109;  post^  s,  302. 


404  coNFUCT  OF  LAWS.  [s.  294-296. 

tractum,  et  emergentibus  tempore  contractus  spectatur  loco8,in 
quo  contrahitur.'  ^  And  hence  the  latter  deduces  the  general 
conclusion  that  the  validity  of  contracts  for  rates  of  interest  de- 
pends upon  the  laws  of  the  place  where  the  contract  is  made  aod 
payable,  whether  it  be  in  the  domicil  of  the  debtor,  or  in  that  of 
the  creditor,  or  in  that  where  the  property  hypothecated  is  sita- 
ated,  or  elsewhere.^  He  holds  this  also  to  be  a  just  inference 
from  the  language  of  the  Digest.  ^  Cum  judicio  bonsfidei  di»- 
ceptatur,  arbitrio  judicis  usurarum  modus  ex  more  regionis,  ubi 
contractum  est  constituitur ; '  ^  and  that  it  applies  where  the 
parties  have  designedly  contracted  in  the  one  place  rather  than 
in  the  other.*  But,  where  there  is  no  express  contract,  and  in- 
terest is  to  be  implied,  foreign  jurists  are  not  so  well  agreed.* 
Some  contend  that,  if  the  contract  is  between  foreigners,  the 
law  of  interest  of  the  domicil  of  the  creditor  ought  to  pre- 
vail ;  and  others,  that  that  of  the  domicil  of  the  debtor  ought  to 
prevail.^ 

295.  Same.  —  BouUenois  is  of  opinion  that,  where  there  is  no 
express  contract,  the  interest  for  which  a  delinquent  debtor  is 
tacitly  liable,  on  account  of  his  n^lect  to  pay  the  debt,  is  the  in- 
terest allowed  by  the  law  of  the  place  where  the  debt  is  pay- 
able ;  because  it  is  there  that  the  interest  has  its  origin  J  And  in 
this  he  follows  the  doctrine  of  Everhardus,  who  says:  'Quia, 
ubi  ccrtus  locus  solutionis  faciendae  destinatus  est,  tunc  non  facta 
solutione  in  termino  et  loco  praefixo,  mora  dicitur  contrahi  in  loco 
destinatse  solutionis,  non  in  loco  celebrati  contractus.' '  Strykius 
holds  the  same  opinion.  '  Si  lis  oritur  ex  post  facto  propter  negli- 
gentiam  et  nioram,  consideratur  locus,  ubi  mora  contractaest.'* 
BouUenois  puts  a  distinction,  wliich  also  deserves  notice,  between 
cases  where  the  debt  for  money  loaned  is  payable  at  a  fixed  daji 

^  Molin.  Opera,  Com.  ad  Consuet.  Pans,  tit.  1,  s.  12,  gloss.  7,  n.  37,  toni.  li 
p.  224;  2  BouUenois,  obs.  40,  p.  472;  Henry  on  Foreijjn  Law,  p.  53;  BoulJenoiSt 
Quest,  de  la  Contr.  des  Lois,  p.  330-338;  ante,  s.  82  a. 

«  2  BouUenois,  obs.  46,  p.  472.  •  Dig.  22,  1,  L 

*  BouUenois,  obs.  40,  p.  472.  •  Id.  472,  477-479,  490. 

•  Ibid.;  Bouhier,  Cout.  de  Bourg.  c.  21,  b.  194-190;  Livermore,  Dissert 
B.  42,  p.  46,  47. 

'  2  Boullenois,  obs.  46,  p.  477.  •  Everhard.  Consil.  78,  n.  10,  p.  205. 

»  2  Boullenois,  obs.  40,  p.  477;  Henr)'  on  Foreign  Law,  p.  63.  For  the  cita- 
tion from  Strykius  I  have  been  obliged  to  rely  on  Boullenois;  as  I  have  no* 
been  able,  after  considerable  research  in  the  voluminous  works  of  Strykius,  to 
find  the  particular  passage. 
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»d  wbrri  do  dfty  is  fixed  for  payment,  bat  it  is  at  the  pleasure 
f  tilt  imditor  when  it  shall  be  paid,  and  no  place  of  payment  is 
.'  Id  the  former  case  he  holda  thut  tlie  debtor  i^  bound, 
Ir  to  «Toid  de&ult,  to  seek  the  creditor  and  pay  him  ;  and 
U*c  neglect  to  make  payment  arises  in  the  domicil  of 
litor,  ftod  interest  ought  to  be  allowed  according  to  the 
lliAt  ptaca.'  In  the  latter  case  the  creditor  is  to  demand 
Hi  of  the  debtor ;  and  the  neglect  of  payment  is  in  the 
1  of  the  debtor,  and  therefore  interest  ought  to  be  allowed 
to  the  law  of  his  domicil.*  And  if,  between  the  time 
coolfsctiiig  the  debt  and  the  demand  of  the  creditor,  the 
him  haa  changed  his  domicil,  BouUonois  is  of  opinion  that,  if 
IliilMtid  ia  in  the  new  domicil,  interest  for  neglect  of  payment 
hm  ikocording  to  the  law  of  the  latter ;  especially  if  the 
( of  domicil  is  known  to  the  creditor^  And  he  applies  the 
pMrnk  Co  a  caae  wberct  by  the  law  of  the  old  domicil,  a  nimple 
band  only  is  required,  and,  by  the  law  of  the  new  domicil,  a 
Mad  by  jiidioial  process  is  necessary.^  The  distinction  does 
p  tfipaar  lo  have  any  fuundation  in  our  jurisprudence ;  for, 
fWtlier  the  debt  be  payable  at  a  fixed  day  or  upon  a  demand  of 
m  rredltof,  if  no  place  of  payment  in  prescribed,  the  contract 
^iiaSret  aa  a  contract  of  the  place  where  it  is  made  ;  and  beiog 
Mhls  g«of rally,  it  is  payable  everywhere,  and  after  a  demand 
plitfiitt)  of  payment,  interest  will  be  allowed  according  to  the 
^of  the  ptaoe  of  the  contract.^ 

I  IW,  Muk  qf  thtt  Ccmm^n  Law,  —  It  may  therefore  be  laid  down 
kifnetal  nile,  that«  by  the  common  law,  the  lex  loct  contract 
m'^SL  in  all  capesi  goirem  as  to  the  rule  of  interest,  foUowing 
M  tki  dodr&ii  of  the  civil  law  already  cited:  *Cum  judicio 
iUm  diiMptatur,  arbttrio  judicis  iisurarnm  modas  ex  more 
lum  constituitur ;  ita  tamen  ut  legi  non 
1:  ..  he  place  of  pa)Tnent  or  of  performance  is 
it  from  tliat  of  the  contract,  then  the  interest  may  be 
oomnieted  for  at  any  rate  not  exceeding  that  which 


«lhi4* 


,  oU.  ia,  p.  477,  ITS. 
Mbiii 

^1%  22.  1*  1.  IT?;  •fit»,  i.  HHi  1  Eq.  Abr.  Int«r«tt,  E.;  Champani  «* 
^^^  IVn.  Cb,  l$a;  l^  Sobry  r  D^  UUti^,  2  Harr.  k  J.  (UA)  199, 
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is  allowed  in  the  place  of  payment  or  performance,  (a)  And 
in  the  absence  of  any  express  contract  as  to  interest,  the  lav 
of  the  same  place  will  silently  furnish  the  rule,  where  interest 
is  to  be  implied  or  allowed  for  delay,  ex  mora,  of  payment  or 
performance.^  (6) 

297.  Difficulties  in  Application  of  the  Ride.  —  Case  in  New  York 
—  But  clear  as  the  general  rule  as  to  interest  is,  there  are  cases 
in  which  its  application  has  been  found  not  without  embarratt- 
ments.  Thus  where  a  consignor  in  China  consigned  goods  for 
sale  in  New  York,  and  delivered  them  to  the  agent  of  the  con- 
signee in  China,  and  the  proceeds  were  to  be  remitted  to  the  con- 
signor in  China,  and  there  was  a  failure  -to  remit,  the  question 
arose,  whether  interest  was  to  be  computed  according  to  the  rate 
in  China  or  the  rate  in  New  York.  Mr.  Chancellor  Kent  held 
that  it  should  be  according  to  the  rate  in  China.  But  the  appel- 
late court  reversed  his  decree,  and  decided  in  favor  of  the  rate  in 
New  York.  Each  court  admitted  the  general  rule  that  the  inte- 
rest should  be  according  to  the  law  of  the  place  of  performance, 
where  no  express  interest  is  stipulated.     But  the  Court  of  Chan- 

1  Ante,  8.  201 ;  2  Kent,  Com.  460,  461;  Robinson  v.  Bland,  2  Burr.  lW7i 
Ekins  V,  East  India  Company,  1  P.  Wms.  396;  Boyce  v.  Edwards,  4  Pet.  lU; 
2  Fonbl.  Eq.  b.  5,  c.  1,  s.  6;  Fanning  r.  Consequa,  17  Johns.  (N.  Y.)5[\\ 
De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  (Md.)  193,  228;  Smith  r.  Mead, 3 Conn. 
253;  Winthrop !?.  Carleton,  12  Mass.  4;  Foden  r.  Sharp,  4  Johns.  (N.  Y-) 
183;  Henry  on  Foreign  Law,  p.  53. 

(a)  See  Lewis  v.  Ingersoll,  3  Abb.  makes  it  necessary  to  ascertain  what 

App.  Dec.  (N.  Y.)  55;    Croninger  r.  that  amount  was  by  the  law  of  that 

Crocker,  62  N.  Y.  152.  place,  and  whether  by  the  same  law 

(6)  In  the  case  of  Ex  parte  Heidel-  due  demand  was  made  of  the  acceptor 
back,  2  Lowell,  526,  530.    Mr.  Justice  and  due  protest  upon  the  dishonor- 
Lowell  says:  *  In  the  case  of  a  bill  of  What  the  drawer  should  pay  as  in^ 
exchange  the  contracts  of  the  various  rest  ex  mora,  or  as  damages,  does  xw* 
parties  are  distinct,  and  the  drawer  is  depend  upon  the  law  of  the  place  wbcf* 
bound,  generally  speaking,  according  the  acceptor  was  to  pay  the  bill,iftha» 
to  the  law  of  the  place  where  the  bill  is  different  from  the  place  where  tbe 
is  drawn,  which  is  in  most  cases  the  drawer's  contract  is  to  be  performed- 
same  as  that  in  which  it  is  to  be  paid  In  this  case  the  Massachusetts  r*^ 
by  him  if  he  pays  it.     Still  he  is  to  a  that  the  question  of  interest  and  <^^ 
certain  extent  involved  in  the  same  ages    in    cases  in  which   there  is    5" 
law  with  the  acceptor,  because  upon  stipulation  upon  the  subject  is  to  ^ 
due  protest,  demand,  and  notice,  he  is  determined  by  the  lex  fori  as  P®'**^! 
bound  to  make  good  to  the  holder  what  ing  to  the  remedy  (see  ante,  s.  2^Vi 
the  acceptor  ought  to  have  paid  at  the  note)  is   repudiated.      See  also  pc^^ 
place  where  he  was    to  pay,  which  s.  314,  note. 
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wjttociglit  that  the  delivery  of  the  goods  being  in  Chiua,  and 

Kiiti&uce  being  to  be  made  there,  the  contract  was  not  com- 
tmtU  ike  remttUmce  arrived,  and  was  paid  there*  The 
le  court  thought  that  the  delivery  of  the  goods  in  Chinat 
\m  be  iokl  at  New  York,  was  not  distiuguishable  in  principle  from 
iddsTwyal  New  York;  and  that  the  reniittaDce  would  be  cum- 
^lutef  in  the  weamot  the  contract,  the  moment  the  money  waaput 
M  bond  the  proper  conveyance  in  New  York  for  China ;  and  it 

Kihm  at  the  ri&k  of  the  consignor.  The  duty  of  remittance 
to  be  performed  in  New  York,  and  the  failure  was  there  ;  and 
HqQcotly  the  rate  of  intere^  of  New  York  only  was  due-^ 
I8L  Chsm  tn  Louisiatm,  —  Rule  concerning  llBury.  —  Another 
mm  hea  arisen  of  a  very  different  character.  The  circumstancea 
if  ibeoMe  were  somewhat  complicated  \  but  the  only  point  for  con- 
{tfeni^n  there  aroiie  upon  a  note,  of  which  the  defendants  were 
I  ibimloiiefY,  and  with  the  amount  thereof  they  had  debited  them- 
Mhei  in  an  account  with  the  plaintiff ;  and  which  they  sought 
^loaToid  upon  the  ground  of  usury*  The  note  was  given  in 
t  Oricmnt,  payable  in  New  York,  for  a  large  sum  of  money, 
an  intereat  of  ten  per  cent,  being  the  legal  interest  of 
f  Ibe  New  V  *  ^  ,\\  interejst  being  seven  per  cent  only. 
^qneetion  was,  %\  i  t  he  note  was  tainted  with  usury,  and 

voidt  aa  tl  would  be  if  made  in  New  York.  The  Su- 
Court  of  Louisiana  decided  that  it  was  not  usurious  ;  and 
titt,  allbougfa  ibe  note  was  madts  payable  at  New  York,  yet  the 
ittcmt  might  be  slipulated  for,  either  according  to  the  law  of 
j^iilisisiiH  or  acooniing  to  that  of  New  York.  The  court  seems 
pbiTi  founded  their  judgment  upon  the  ground  that,  in  the  sense 
.Ibt  geoenl  rule  already  stated,^  there  are,  or  there  may  be, 
of  oontracit  that  in  which  the  contract  is  actually 
Ibat  in  which  it  is  to  be  paid  or  performed;  locua^  ubi 
oelebrmius  est;  locus,  ubi  destinata  solutio  eat;  and 
Ikal  if  the  law  of  b(>th  places  is  not  violated  in  respect 
^tbe  imte  of  interest,  tJie  contract  for  interest  will  be  valid.' (a) 

'fi^muap,  Fsaal&ir»  a  Johaii.  Ch*  (N*  Y,)  587,  610;  17  Johus.  (N.  Y,) 
•UB^  191.     &M  GfADl  r.  Ucalsy,  a  Sam.  523;  mntc,  a.  284  a. 

*  h^^m  9.  Bmusti9jM,  8  Marl.  K.S.  (U  )  L    Mr.  Chftiicelldr  Wftlworth, 

(t)  %m,  lo  llift  mmB  efleei.  RUgore    And  tee  Carnegie  v*  MorHioD,  Q  Met 
f,  2$  diln  8u  4ia;  Baak    (Ma».)  d»U  F^lci  »•  Mmjo,  11  Vl. 


^  tmimm»  P.  Tomy,  a?  Mo.  896.    Sa. 
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In  support  of  their  decision  the  court  mainly  relied  upon  tk 
doctrines  supposed  to  be  maintained  by  certain  learned  jurists  of 
continental  Europe,  whose  language  however  does  not  appear  to 
me  to  justif}*^  any  such  interpretation,  when  properly  considered, 
and  is  perfectly  compatible  with  the  ordinary  rule  that  the  in- 
terest must  be,  or  ought  to  be,  according  to  the  law  of  the  place 
where  the  contract  is  to  be  performed  and  the  money  is  to  be 
paid.  It  may  not  be  without  use  to  review  some  of  the  mow 
important  authorities  thus  cited,  although  it  must  necessarily  in- 
volve the  repetition  of  some  wliich  have  been  already  cited. 

299.  Place  of  Celebration  and  Place  of  Performance. — Ther^ 
is  no  doubt  that  the  phrase,  lex  loci  contractus,  may  have    ^ 
double  meaning  or  aspect,  and  that  it  may  indiflferently  indicatB 
the  place  where  the  contract  is  actually  made,  or  that  where    ^^ 
is  virtually  made,  according  to  the  intent  of  the  parties,  that  i-*» 
the  place  of  payment  or  performance.^    We  have  seen  that  tfc»® 
rule  of  the  civil  law  clearly  indicates  this.     *  Contractum  aut^  ^ 
non  utique  eoloco  intelligitur,  quo  negotium  gestum  sit;  sedq^B-^^ 
solvenda  est  pecunia.'  ^    Many  distinguished  jurists  refer  to  ttr"3W 
distinction.    Huberus,  in  the  passage  already  cited,  says :  *  Vem^vio 
tamen  non  ita  praecise  respiciendus  est  locus,  in  quo  contract=^^ 
est  initus,  ut  si  partes  alium  in  contrahendo  locum  respexeri^r:^^^ 
ille  non  potius  sit  considerandus.'  ^    Everhardus,  as  we  have  sea^BeDi 
says :  ^  Ubi  certus  locus  solutioni  faciendaB  destinatus  est,  tiJ^BUic 
non  facta  solutione  in  termino  et  loco  praefixo  mora  dicitur  c^"^n- 
trahi  in  loco  destinatae  solutionis,  et  non  in  loco  celebrati  contr      ao- 

tus.     Nimirum,  ergo,  si  inspiciatur  valor  rei  debitse  secund um 

locum,  ubi  destinata  est  solutio.     Turn  etiam,  quia  locus  cotit^^rao- 
tus,  conventio,  sive  obligatio,  perficitur,  seu  verba  proferun  — tur. 
Secundo,  ubi  solutio  seu  deliberatio  destinatur.'  *    And  he  acB^  ds: 
*  Quia  dico,  ut  supra  dixi ;  quod  locus  contractus  dicitur  duc=3^bu8 
modis ;  primo,  ubi  contractus  celebratus  est ;  secundo,  ubi  soL  mtio 
destinata  est.'  ^     And  again  :  ^  Duplex  est  locus  contractus  ^  ut 

in  Chapman  v.  Robertson,  6  Paige  (N.  Y.)  627,  634,  has  expressed  his  entire 
concurrence  in  the  decision  in  8  Mart.  N.S.  (La.)  1.  Bat  see  Van  Schlock  v. 
Edwards,  2  Johns.  Ch.  (N.  Y.)  355. 

1  2  Boullenois,  obs.  46,  446;  ante,  s.  235. 

«  Dig.  42,  5,  3;  Pothier,  Pand.  42,  5,  n.  24;  ante.s.  280. 

•  Ante,  8.  239,  281 ;  Huber,  lib.  1,  tit.  3,  s.  10. 

«  Everhard.  Consil.  78,  n.  10,  11,  p.  205;  ante,  s.  295. 

*  Everhard.  Consil.  78,  n.  18. 
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quo  caau  in  tantum  censetur  contractus  oelebratua  in 

I  solutionU,  qaud  nullo  modo  cen^tur  celebratus  in 

fuerucit  prolatii,  quoad  ea*  qua*  veuiunt  po^t  con- 

productum/  ^     Paul  Voet  placed  it  in  a  strong 

|e  tamen  hie  otiatur  coufusks  locum  contractuii  dupli- 

r;  aliotn,  ubi  fit,  de  quo  jam  dictum  ;   aJium,  in  quetu 

i  solutio.     Illud  locum  verum,  hunc  tictutu  appcllat  Sail* 

Utei^ii6   tamen   recte   locus   dicitur  contractu8«   etiam 

leges  civiles,  licet   postremuu   aliquid   fictionis   con- 


l0Mfmaff§  (^ Fortign  Juri$U> —  But  for  what  purpose  do 

jurbCd  reft^r  to  the  distinction?     Is   it  that  the 

of  Ihfl  iatne  contract  is  to  be  at  the  name  time  aticer- 

lin  part  by  tJie  law  of  one  country,  and  in  part  by  that  of 

r?     By  no  meaaa*     They  nowhere  assert  that  the  ralidity 

ilract  in  not  lo  be  judj^ed  of  throughout  by  one  and  the 

w,  lliai  M«  by  the  law  of  the  place  where  it  ia  made,  or  by 

of  the  place  where  it  is  t4>  he  perforraed*  accord ii»^  as,  in 

e,  Willi  reference  to  the  nature  and  objects  of  the  par- 

^csintnicl,  the  on©  or  the  other  is  properly  to  be  deemed 

of  th^  contract     They  nowhere  assert  that  one  and  the 

u  not  to  apply  throughout  to  all  the  stipulations  in  the 

That  the  ccMitract  is  good,  notwithstanding  it  doi^  not 

ifithcr  to  the  law  of  the  place  where  it  is  made,  or  to 

there  it  i«  to  be  performed.     That  the  contract  is  to  lie 

ted  nut  ad  a  whole,  but  is  to  be  distributed  into  parts,  so 

in  MUDe  of  the  stipulations  it  violates  the  law  of  each 

;  cball  still  \m  good  throughout,  if  it  does  nt)t  violate  in 

ibe  Uw  uf  botli  phices.     In  many  of  the  [>a88ages  cited 

p  rf  the  siippoiied  mixed  character  and  mixed  int^rpre- 

miS9d  ri  of  the  contract,  these  learned  jurists 

^,.. 4*H  of  a  very  different  nature.    Some  of 

didering  ihe  question  aa  to  the  rule  which  is  to 

f^oerally  in  regard  to  the  formalities,  solemnities,  and 

DQtion  of  oontiacts^  where  the  place  of  execution  U 

where  it  is  made ;  others  again  were  considering 

^a.  I7t  Id*  a.  »•  •  Cod.  1,  K  Summ.  Triait  a*  I. 

;<fe  8M.  1.  ^,  c.  %  t.  It  r  270.  f^tl.  1715;  Id,  p.  326.  <mL  1C«1.   Sm 
obiw46t  p.  468;  Boulkaois,  Qaest.  tur.  Contr.  dca  Ix»ii, 
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the  rule  as  to  the  interpretation  and  extent  of  the  obligation  of 
contracts  generally,  under  the  like  circumstances ;  and  otbets 
again  were  considering  the  rule  where  the  contract  is  made  in 
one  place  and  is  to  be  executed  in  another.  We  are  therefore  to 
understand  their  language  according  to  the  particular  occaaoo 
and  the  particular  circumstances  to  which  it  is  applied. 

300.  Alexander.  —  Let  us  examine  then  the  particular  laDgaage 
which  is  used  by  these  jurists  in  the  passages  cited.  Thus  Alex- 
ander is  said  to  use  tlie  following  passage :  ^  —  'In  scriptura  iiistru- 
menti,  in  ceremoniis,  et  solemnitatibus,  et  genei-aliter  in  omnibus, 
quae  ad  formam  et  perfectionem  contractus  pertinent,  spectanda 
est  consuetude  regionis,  ubi  fit  negotium.  Debet  enim  aervari 
statutum  loci  contractus,  quoad  hsec,  qusB  oriuntur  secundum  na- 
turam  ipsius  conti-actus.-  This  language  expresses  only  a  general 
truth,  and  we  have  no  means  of  knowing  that  the  author  intended 
to  speak  here  of  anything  further  than  the  general  rule  appli- 
cable to  all  contracts  made  and  to  be  performed  in  the  same 
place.2 

.  300  a,  Burgundus,  —  Bufgundus  says :  *  Et  quidem  in  scrip- 
tura iustrumenti,  in  solemnitatibus,  et  ceremoniis,  et  generalitei 
in  omnibus,  quae  ad  formam  ejusque  perfectionem  pertinent, 
spectanda  est  consuetude  regionis,  ubi  fit  negotiatio.  Rationem 
assignant  doctores  quod  consuetude  influat  in  contractus,  et  con- 
venientes  ad  eam  respicere,  ac  voluntatem  suam  accommodare 
videantur.     Et  recte.'  ^    Now  we  know  upon  what  occasion  this 

^  I  cite  the  passage  from  Alexander,   Consil.  37,  as  I  find  it  in  8  Biar^ 
N.S.  (La.)  22.  23,  not  having  been  able  to  obtain  the  works  of  Alexander. 
But  I  have  some  doubt  whether  the  first  part  of  the  passage  is  not  copied  ^1 
mistake  from  Burguudus,  who  uses  almost  the  identical  language.    Burg*^' 
dus,  tract.  4,  n.  7,  p.  104  ;  post,  s.  300  a.    I  now  suspect  that  the  citation    ^ 
not,  as  I  supposed  it  was,  from  Alexander  al  Alexandro,  but  by  a  mistake    ^ 
the  court  in  8  Mart.  N.S.  (La.)  22, 23  (probably  taking  it  at  second  hand  fr«^^ 
some  other  author),  from  Alexander  Tartagni  Imolens,  or  de  Imola,  who  wr^^ 
a  large  work  in  5  and  7  vols,  folio,  of  Consilia,  published  Medio!.  1488, 14^^ 
Lipeuius  in  his  Bibl.  Jurid.  vol.  1,  p.  333,  refers  to  this  work.     1842.    E?^^ 
hardus  in  his  Consil.  78,  in  several  sections,  refers  to  Alex,  de  Imola,  Con^^ 
37,  and  Consil.  49. 

2  From  other  passages  cited  by  Everhardus  from  Alexander  de  Imol»,  a  — * 
Bartolus,  and  Baldus,  it  seems  clear  that  they  all  consider  the  locus  solutio^^ 
to  be  the  proper  locus  contractus,  except  so  far  as  regards  the  solemnities  *;^i 
creation  of  the  contract.  (Solemnitatem  et  subsistentiam  contractus.)  ^^ 
Everhard.  Consil.  78,  n.  20,  p.  207;  Id.  n.  24,  p.  208. 

«  Burgundus,  tract.  4,  n.  7,  p.  104;  ante,  s.  200. 
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language  was  used*     Burgundus  was  here  considering  the  ques- 
tion solely  with  reference  to  the  point  when  a  contract  is  to  be 
deemed  lawful  or  not,  or,  in  other  words,  by  what  law  its  validity 
id  to  be  governed.     *  Illicita  stipulatio  eat^*  says  he,  *  quae  legibua 
eat  interdicta,  ut  puta,  si  debit  urn  mod  urn  usurarum   excedat. 
Nunc  ergo  considerandum,  cujus  loci  ratio  haberi  debeat/  ^     He 
does  not  even  allude  to  a  case  where  the  contract  is  made  in  one 
place  and  is  to  be  performed  in  another  place.    He  adds  :  *  IgJtur, 
ut  paucis  absolvain,  quoties  de  vinculo  obligationis,  vel  de  ejus 
iiiterpretatione  queer! tur,  veluti,  quoa  et  in  quantum  oblige t,  quid 
tseutenti^,  stipulatioQis  inesse,  quid  abesse  credi  oporteat ;  item 
in  omnibus  actionibus,  et  ambiguitatibus,  quso   inde    oriuntur, 
primum  quidem  id  ^equemur,  quod  inter  partes  actum  erit,  aut  si 
nou  iip>paret,  quid  actum  est,  erit  consequens,  ut  id  sequamur, 
quod  in  regione,  in  qua  actum  est,  fi'equentatur/^     And  he  con- 
cludes by  saying  ;  *  Doctores  to  ties  ingerunt  ea,  quas  respieiunt 
aolemnitatem  actus^  vel  qua  tempore  contractus  ex  natura  ipsius 
^tJhibentur,  oriunturque,  ex  more  regionis,  ubi  contractum  tjst, 
'^gem  accipere*     Ea   vero,  quai  ad   complementum   vel   execu- 
tioaenj  contractua  spectant  vel  absoluto  eo  super veniunt,  solere  a 
statute  loci  dirigi,  in  quo  pcragenda  est  soiutio/  * 

3O0i.  Everhardus,  —  Everhardus  says:  *  Quod  quo  ad  perfec- 
tiouem  contractus  sen  ad  solemnitatem  ad  esse  sen  substantiam 
^j^^   requisitaro  semper  inspicitur  statutum  sen  consuetudo  loci 
cclebrati  contractus.     Et  est  ratio,  quia  ex  quo  agitur  de  consue- 
tttdine  conti'iihendi  non  miruni,  si  inspiciatur  locus  initsD  conven- 
tlotiis,  ubi  contractus  accepit  perfectionem.'  *    But  he  immediately 
addR:  *  Sed  ubi  agitur  de  consuetudine  solvendi,  ut  in  casu  pra3- 
«;nti'  (that  is,  where  a  contract  made  in  one  place  was  payable 
in  another),  *  vel  de  his,  quse  veniniit  impleuda  diu  post  contrac- 
tum, et  in  alio  loco  impletioni  desLinato,  tunc  inspicitur  locus 
JfjitinataB  solutionis.*     Now   this  latter  passage  would  seem  as 
strictly  to  apply  to  the  case  of  payment  of  interest  as  to*  the  case 
of  payment  of  principab     If  the  parties  have  not  stipulated  for  a 
particular  rate  of  interest,  the  usage  of  the  place  of  payment 
ought  constantly  to  govern.     If  tliey  have  stipulated  for  a  parti- 
calar  rate  of  interest,  inconsistent  with  that  of  the  lex  loci  solu^ 

»  Id.  o.  6.  p.  104*  *  Burgundiis,  tract.  4,  n.  7,  p.  105. 

«  W.  T».  20,  p.  116      See  also  id.  ti    10,  p.  109;  ante,  8.  202  a,  2f*3  e. 

«  Evcrhard,  Consil.  78,  n*  11,  p  200;  Id.  n.  18,  p.  207  j  Id.  n.  27,  p.  209. 
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tionis,  the  question  will  still  remain,  whether  it  can  lawfully  be 
done.  Everhardus  has  not  here  discussed  it ;  far  less  has  he  de- 
cided it.  And  he  cites  Baldus  in  support  of  his  opinion,  as  8iy- 
ing :  ^  Quod  in  expeditivis  contractus  non  inspiciantur  ordinativi 
contractus,  sed  locus  solutionis.'  ^  He  afterwards  adds  that  this 
rule,  in  regard  to  the  forms  and  solemnities  required  in  order  to 
create  and  perfect  any  contract,  equally  applies  to  cases  where 
the  performance  is  to  be  in  the  same  place,  and  where  it  is  to  be 
in  another  place.  ^  Ubi  vero  in  uno  loco  celebratus  est  contrac- 
tus, et  in  alio  loco  destinata  est  solutio,  tunc  quoad  ea,  que 
concernunt  solemnitatem  actus,  item  ad  esse  et  perfectionem 
contractus,  inspicitur  consuetude  loci  celebrati  contractus.  Unde 
si  ex  statute  loci  contractus  requiratur  certa  solemnitas  in  ipso 
contractu,  &c.,  tale  statutum  yel  consuetude  debet  observiui, 
licet  in  loco  destinatae  solutionis  non  sit  simile  statutum/  '  How 
far  this  latter  doctrine  is  correct  and  maintainable  as  a  genenl 
rule  we  have  already  had  occasion  in  some  measure  to  consider.* 
It  is  not  material  to  the  present  discussion,  which  turns  upon 
another  point,  that  is,  whether  the  validity  of  a  contract  may  de- 
pend partly  upon  the  law  of  one  place,  and  partly  on  the  law  of 
another  place,  some  of  its  stipulations  being  contrary  to  the  law 
of  each  place. 

300  c.  ChristinoBUB.  —  ChristinaBUs  expressly  professes  to  follow 
the  doctrine  of  Everhardus  on  this  subject.  ^Consuetude  loci,* 
says  he,  ^  ubi  contrahitur  spectanda  est,  scilicet  quoad  ebservan- 
tiam  selemnitatum  ipsius  actus.  Generaliter  enim  in  omniboSf 
qu8B  ad  formam  ejusque  perfectionem  pertinent,  spectanda  est 
consuetude  regionis  ubi  fit  negotiatio,  quia  consuetiide  influit  in 
contractus,  et  videtur  ad  eos  respicere,  et  voluntatem  suam  eis 
accemmedare.  Itaque  recte.  Conditio  quoque  loci  et  tempoiis 
perfectionem  formsB  etiam  respicit,  et  idcirco  a  regione  contractus 
vicissim  diriguntur.'  ^  He  adds :  ^  Sed  quoad  ejus  executioneim 
utpote  qlioad  solutionem  faciendam,  inspicienda  yeiiit  consuetudo 
destinatse  solutionis.*  ^  And  again  :  ^  Quoad  ea,  quse  celebrate 
contractu  veniunt  facienda,  inspicitur  consuetude  loci,  ubi  ea 
debent  fieri,  puta,  tradi,  solvi.'  ^ 

1  Everbard.  Consil.  78,  n.  11,  p.  206;  Id.  n.  17,  p.  207;  Id.  n.  27,  p.  2W. 
«  Everhard.  Consil.  78,  n.  18,  p.  207.  «  Ante,  s.  280. 

*  Cbristin.  Decis.  283,  vol.  1,  n.  1, 4,  5,  9-11,  p.  265. 
»  Id.  n.  8,  9,  p.  355.  •  Id.  n.  10,  11,  355. 
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SOOcL  1.0&pf2,  —  Pumaulin.  —  Oregorio   Lopez  atates 

only  iIm  g'  ,  ._,  iiictriiie-  ^Quando  contractus  celebmtur  in  uno 
loco,  pnta  in  Hjiipali»  et  destiaata  solutio  in  Corel uba  ;  tunc  non 
lootia  contractus,  sed  locus  destinala?  solutionifi;  ut 
in  Uta  lege  ff.  L  contraxisj^e/ '  Dumoulin  (Molinmus) 
'In  concernentibus  contractum,  et  emergentibus  tempore 
speetitur  locus,  in  quo  contmhitur,  et  in  coneerneiiti- 
Bolemmlatemi  cujus  actuis,  locus,  in   quo  ille  actu« 

Ebfmtitr/'    In  annlber  place  be  sajd: '  Aut  sUitutum  loquitur 
Ui,  qitB  ooncernant  nudam   ordinatiouem  et  sol  em  nit  a  tern 
n;  «i  MQipcr  innpicitur  8tatutnm  vel   con^uetudo   loci,  ubi 
odobmtur,  save   in    coutractibua,  sive  in  judiciis,  i^ive  in 
otk,   ttve   in   instrumentia   aut   aliis  coiificiendia.     Aut 
loqnilnr  de  bia,  qu®  meritum  scilicet  caut!^,  vel  deci- 
eoBceniant ;  et  tunc^  aut  in  bK  qua)  pendent  a  voluntute 
^prtiuni,  Tel   per  eaa  immutari   possunt,  et  tunc   inspiciuntur 
ti«,  voluntatia,  quarum  una  est  statutum  loci,  in  quo 
;  et  domicilii  contrabentium  antiqui  vel  recentia,  et 
dranmstsniin.''     In  anotber  passage  be  finds  fault  with 
wbo  exclttsiTely  look  to  tbe  place  ivbere  the  contmct  ia 
in  all   eftsea*     *Quin    putant  nuditer  et  indistincte  quod 
ibi  inspioi  loena  et  consaetndo,  ubi  fit  contractus,  et  &ic 
m  loco  coniinctus.^     Quod  est  falsuro  ;  quiuimo  jus  cat  in 
el  verisimiliter  mente  contrabentium,*     He   adds :   *  Quia 
eeoMtnr  poliua  contraberc  iu  loco   in  quo   debet  solvere, 
fifliiii  looo  nbi  fortnito  transiena  contraxit/^     It  is  plain  that 
igea  do  not  justify  tbe  inference  sought  to  be  atbluced 
They  import  no  more  than  that  tbe  law  which  is 
^  lettm  oonlmcia  is  not,  in  all  casca,  to  be  exclusively   the 
iitof  ibe  pXmom  where  they  are  made. 

Ma.  BrndUmoU* —  BouUcriois  is  alm»  relied  on  in  support  of  tbe 
*«nae.  In  one  of  the  paa^ages  cited  be  sav^s:  When  the  quea* 
^  k  wbelher,  in  contracts  upon  any  subject,  tbe  rights  which 
ipdif  tem  ilui  nntore  and  time  of  the  contract  (natura  et  tern* 


t 


UMirt.  KA  (ta.)0, 17;  aat#,  s.  2Sa;  Diy;.  14,  7,  21. 
^  D«ittr«aii,  cttvd  la  d  Marl.  N.S,  (U.)  24;  Molin,  Com.  ad  (onMirt. 
IW  liL  1,  ».  12,  (IcMi.  7,  a.  S7,  tom.  1,  p.  224,  td.  \m\ ;  2  D<>aUeaots,  oU. 

*  H^JMi^  Cos.  la  God.  1, 1,  hm*  tt  p.  5M,  ed.  lOaL 
•W4  Mhid. 
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pore  contractus)  are  lawful  or  not,  it  is  necessary  to  follow  the 
law  of  tlie  place  where  the  contract  is  made.^  And  in  another 
passage  he  says:  When  the  question  is  to  determine  the  lawfiil- 
ness  of  a  rate  of  rent  or  annuity  (ta\ix  de  rentes),  and,  in  the 
place  where  the  contract  is  made,  the  rate  is  different  from  that 
which  is  to  be  paid,  either  in  the  country  of  the  domicil  of  the 
debtor  or  in  that  of  the  domicil  of  the  creditor,  or,  finally,  in  the 
place  where  the  property  hypothecated  is  situated,  —  the  rate  wiD 
be  adjudged  lawful,  if  it  conforms  to  the  law  of  the  place  where 
the  contract  is  made.^  The  context  shows  that  BouUenoia  was 
only  contemplating  the  case  where  the  contract  was  made  in  the 
place  of  its  intended  performance.  For  he  adds :  This  is  the 
provision  of  the  law  of  the  Digest  (De  Usuris),  where  it  is  de 
clared  :  Cum  judicio  bonse  fidei  disceptatur,  arbitrio  jndicis  usnra* 
rum  modus  ex  more  regionis,  ubi  contractum  est,  constituitur; 
ita  tamen,  ut  legi  non  offendat ;  ^  and  I  believe  it  takes  place 
whenever  the  parties  designedly  contract  in  one  place  rather  than 
another.^  The  true  meaning  of  BouUenois,  in  this  citation,  may 
be  gathered  from  his  own  interpretation  of  the  law  of  the  Digest 
in  another  page,  where  he  cites  with  approbation  the  opinion  of 
Gothofredus,  that  the  words,  ubi  contractum,  ought  to  be  under- 
stood to  mean  the  place  where  the  payment  ought  to  be  made* 
'  Hsec  verba,  "  ubi  contractum  est,"  sic  intellige,  ubi  actum  est,nt 
solveret.'  ® 

301.  Bartolus.  —  Bartolnshas  discussed  the  question  somewhat 
at  large,  how  far  the  law  of  the  place  of  the  contract  is  obligatory 
upon  foreigners,  and  what  effects  the  laws  of  the  place  of  the  con- 
tract have  beyond  the  territory.     And  first  (he  says)  let  us  sup" 
pose  a  contract  made  by  a  foreigner  in  one  place,  and  afterward 
a  suit  is  litigated  thereon  in  another  place,  that  of  the  origin  ^ 
the  contracting  party ;  of  which  place  ought  the  laws  to  be  o^ 
served  and  followed  in  deciding  it  ?    He  says  we  should  make 
distinction.     Either   we   speak  of  the  statute  or  custom   whi^^ 
respects  the  solemnities  of  the  contract,  or  of  the  process  at:^ 
proceedings   in  the  suit,  or  of  those  things  which  appertain    "^ 
the  jurisdiction  in  the  execution  of  the  contract.     In  the  fii^^ 

1  2  BouUenois,  obs.  46,  p.  472.  «  Ibid. 

«  Dig.  22,  1,  1;  Pothier,  Pand.  22,  1,  n.  52;  ante,  8.296. 
*  2  BouUenois,  obs.  46,  p.  472;  Id.  p.  446.  »  Id.  p.  446. 

«  Gothofred.  n.  10,  ad  Dig.  22, 1,  1. 
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case  we  are  to  look  to  the  law  of  the  place  of  the  contract ;  in 
the  second  case,  as  to  the  process  and  proceedings  in  the  suit,  to 
the   place   of  judgment.^     Or  else  we  speak  respecting  those 
things  which  belong  to  the  decision  of  the  cause ;  and  then  the 
question  is  as  to  those  things  which  arise  from  the  very  nature  of 
the  contract  itself  in  its  origin,  or  as  to  those  things  which  arise 
afterwards  on  account  of  negligence  or  delay.     In  the  first  case 
the  law  of  the  place  of  the  contract  is  to  be  looked  to,  that  is,  the 
place  where  the  contract  is  made,  and  not  where  it  is  performed. 
In  the  second  case,  either  the  payment  is  to  be  made  in  a  fixed 
place,  or  alternately  in  several  places,  so  that  the  plaintiff  has  his 
election  ;  or  it  is  to  be  made  in  no  particular  place,  because  the 
promise  is  dimply  made.    In  the  first  case  the  custom  of  the  place 
is  to  be  looked  to  in  which  the  payment  is  to  be  made.     In  the 
second  and  third  cases  the  place  is  to  be  looked  to  where  the  suit 
is  brought.     His  language  is:  '  Et  primo,  utrum  statutum  porri- 
gatur  extra  territorium  ad  non  subditos ;  secundo,  utrum  effectus 
statuti  porrigatur  extra   territorium    statu entium.      Et  primo, 
quaere,  quod  de  contractibus.     Pone  contractum  celebratum  per 
aliquem  forensem  in  hac  civitate  ;  litigium  ortum  est,  et  agitatur 
lis  in  loco  originis  contrahentis,  cujus  loci  statuta  debent  servari 
fit  spectari.     Distingue.     Aut  loquimur  de  statuto,  aut  de  con- 
Buetudine,  quae  respiciunt  ipsius  contractus  solemnitatem,  aut  litis 
ordinationem,  aut  de  his,  quae  pertinent  ad  jurisdictionem  ex  ipso 
contractu  evenientis  executionis.     Primo   casu,  inspicitur  locus 
contractus.     Secundo  casu,  aut  quseris  de  his,  quae  pertinent  ad 
contractus  solemnitatem,  aut  de  his,  quae  pertinent  ad  litis  ordi- 
liationem  ;  et  inspicitur  locus  judicii.     Aut  de  his,  quae  pertinent 
*d  ipsius  litis  decisionem  ;  et  tunc,  aut  de  his,  quae  oriuntur  se- 
cundum ipsius  contractus  naturam   tempore  contractus,  aut  de 
^^  quae  oriuntur  ex  post  facto  propter  negligentiam,  vel  moram. 
Primo  casu,  inspicitur  locus  contractus,  ubi  est  celebratus  con- 
tractus; et  intelligo  locum  contractus,  ubi  est  celebratus   con- 
^ctus,  non  de  loco,  in  quem  collata  est  solutio.     Secundo  casu, 
autsolutio  est  collata  in  locum  certum,  aut  in  pluribus  locis  al- 
ternative, ita  quod  electio  sit  actoris  ;  aut  in  nullum  locum,  quia 
promissio  fuit  facta  simpliciter.     Primo  casu  inspicitur  consue- 

^  Everhardufl  manifestly  understands  Bartolus  to  speak  with  reference  to 
contracts,  where  payment  is  to  be  made  in  loco  celebrati  contractus.  Ever- 
hard.  Consil.  78,  n.  26,  27,  p.  208. 
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tudo,  quae  est  in  illo  loco,  in  quern  est  collata  solutio ;  secnndoet 
tertio  casu,  inspieitur  locus,  ubi  petitur.  Ratio  prsedictorum  est, 
quia  ibi  est  contracta  negligentia  vel  mora.'  ^  Now  taking  this 
whole  passage  together,  it  is  difficult  to  misunderstand  the  mean- 
ing of  Bartolus.  It  is  plain  that  he  did  not  intend  to  repudiate 
the  common  distinction  as  to  the  lex  loci  contractus  and  the 
lex  loci  solutionis.  He  gives  full  effect  to  the  latter,  where  a 
fixed  place  is  prescribed  for  payment ;  and  whether  he  is  light  or 
not,  that  where  no  place  of  payment  is  named  the  payment  is  to 
be  made  according  to  the  law  of  the  place  where  it  is  demanded 
by  the  promisee,  he  goes  no  further  than  to  assert  the  general 
proposition  that  the  law  of  the  place  where  the  contract  is  made 
is  to  govern  in  respect  to  its  solemnities,  and  that  the  law  of 
the  place  of  payment  is  to  be  regarded  in  cases  of  payment' 
He  does  not  at  all  discuss  the  point  which  we  have  now  under 
consideration. 

301  a.  Result  of  these  Authorities.  —  These  are  the  principal 
passages  adduced  from  foreign  jurists  as  authorities  in  support  of 
the  doctrine  that  a  contract  is  or  may  be  valid,  notwithstanding 
it  does  not  in  its  entirety  conform  either  to  the  law  of  the  place 
where  the  contract  is  made  or  to  that  of  the  place  where  it  ia  to 
be  performed.  Now  in  the  first  place  it  is  manifest  that  manj 
of  these  jurists,  in  the  passages  cited,  speak  exclusively  as  to  the 
formalities  and  solemnities  and  modes  of  execution  of  contracts; 
and  they  hold  that  in  these  respects  they  must  conform  to  tbe 
law  of  the  place  where  they  are  made.  Some  of  them  make  do 
distinction,  in  the  application  of  this  rule,  between  cases  of  con- 
tracts to  be  performed  in  foreign  places,  and  cases  of  contracts  to 
be  performed  in  the  place  where  they  are  made.  And  perhaps 
the  generality  of  language  used  by  most  of  them,  even  when  they 
do  not  refer  to  this  distinction,  may  be  fairly  applied,  indifferently 
to  both  classes  of  cases.  But  several,  and  indeed  most  of  thcOi 
do  expressly  and  directly  recognize  the  rule  that  where  tbe  con- 
tract is  made  in  one  place  and  is  to  be  performed  in  another,  not 
only  may  the  law  of  the  latter  be  properly  called  the  locus  m- 
tractus^  but  that  it  ought  in  all  respects,  except  as  to  the  formafi- 
ties  and  solemnities  and  modes  of  execution,  to  be  deemed  the 
rule  to  govern  such  cases. 

1  Bartolus,  ad  Cod.  1,  1,  1,  n.  14-16,  torn.  7,  p.  4,  ed.  1602. 

2  Bartolus,  ad  Cod.   1,  1,  n.  14-16,  torn.  7,  p.  4,  ed.  1602.     Ses  Vidalf. 
Thompson,  il  Mart.  (La.)  23. 
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n  A.   Same  Rule  applimiU  to  Principal  and  Interest  —  In  tJie 
Ipboe,  when  these  foreign  jurisU  ^peak  of  payment  or  pei- 

Sise,  they  all  ^ree  that  the  contract  must  be  governed  by 
r  of  llie  place  of  pajrment  or  i>erforniance,  and  not  by  the 
the  plaoe  where  the  contract  is  made.  How  then  are  we 
KitiiifiiUi  belween  different  parts  of  the  pitjnnent?  If  priu- 
Bmd  interest  are  both  to  be  paid  in  a  foreign  place,  how  can 
naw  of  that  plaoe  govern  as  to  the  one  and  not  as  to  thr 
At  these  jorists  make  no  dis»tinction  in  respect  to  the 
Hi  of  principal  and  that  of  interest,  but  say  generally  that 
leiil  most  be  according  to  the  law  of  the  place  where  the 
m  b  to  lie  made,  it  is  certainly  a  i^asonable  inference  that 
5d  not  intend  to  make  any  exception  whatsoever,  hut 
both  the  principal  and  the  interest  governed  by  the  same 
Iitdeed  it  will  be  found  exceedingly  difficult  to  main- 
^  auy  distinction  between  them  which  is  not  purely  artificial 
ilrary ;   for  interesit  is  but  an  incident  or  accessory  to 


Ai9e99€€  a/  €my  Exception,  —  But  we  need  not  rest  en* 

the  friletice  of  foreign  jurists  in  theae  passages ;  for  the 

f  intt  T  !]  be  found  to  be  expressly  treated  by  some 

i;  ami  re,  if  any  exception  was  intended  by  them, 

be  exception  would  naturally  have  found  its  appropriate 

omisidon  of  any  exception  becomes,  under  such  cir* 

peculiarly  significant.     Let  U8  thererore  review,  in 

»ii«  nocae  of  tlie  passages  in  which  the  subject  of  in- 

^  expfcssly  or  impliedly  discussed. 

F^reiffu  4/ifr»ie#*  — Everhardns  says:   '  Aut  quierimus, 
etta  tnnpiciatur,  quoad   accessoria,  ut   ptite   expensus   et 
fde  jyre  canonico,  et  usuras  de  jure  civili,  si  minores  vel 
lactnt  in  uno  loco,  quam  in  alio^  et  ^amtliter ;  certuro  est, 
£ttur  looiia  destinat®  solutionis;   nedum  quoad  priu- 
iltia  obligaUonem«  aed   eitam  quoad   accessoria.*  ^     And   he 
utliat  the  leading  jurists  whom  he  quotes  hold  the  aame 
Thii  language  would  seem  to  be  as  direct  as  possible  to 
It  inquiry  %  and  it  affirms  that  the  hx  loci  $alutiam9  must 
aa  well  aa  to  the  interest  as  to  the  principal,  the  former 
F merely  acceasorial  to  the  latter.     It  is  no  answer  to  sug^ 
hi  be  meant  to  speak  of  interest  ejs  monu  or  interest  not 

SfvilianL  Comit  78^  n.  21.  p.  209;  Id.  il  27-29,  p,  204),  209* 

27 
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expressly  provided  for,  because  there  is  no  such  qualification  in 
his  language,  and  it  is  positive  as  well  as  general  as  to  the  acce»- 
sorial  rights,  under  all  circumstances. 

301  e.  ChristinsBus  avows  the  same  doctrine :  ^  Sic  etiam  in- 
spicitur  statutum  loci  destinatse  solutionis,  si  agatur  de  extin^ 
tione  actionis  per  prsescriptionem  statutariam  vigentem  in  ono 
loco,  et  non  in  alio.  Item  si  agatur  de  accessoriia,  ut  de  expen- 
sis,  damnis  et  interesse,  aut  denique  usuris,  si  majores  vel  minom 
sint  in  uno  loco,  quam  in  alio.*  ^ 

301/.  Paul  Voet  may  fairly  be  deemed  to  hold  the  same 
opinion.  After  having  said  in  the  passage  already  cited,  thit 
there  may  be  a  double  place  of  the  contract^  one  where  it  is 
made,  and  the  other  where  it  is  to  be  paid  or  performed,  he  im- 
mediately adds ;  ^  Hinc  ratione  effectus,  et  complementi  ipsios 
contractus,  spectatur  ille  locus,  in  quem  destinata  est  solatio,  id, 
quod  ad  modum,  mensuram,  usuras,  &c.,  negligentiam  et  mcmui 
post  contractum  dinitum  accedentem  referendum  est  ;*' and  be 
then  refers  to  several  authorities  in  support  of  this  opinion.  It 
seems  plain  from  this  language,  in  this  connection,  that,  as  to  in- 
terest, he  deemed  the  true  law  by  which  the  legality  of  the  con- 
tract was  to  be  adjudged  was  the  law  of  the  place  of  payment 

302.  In  one  passage  Burgundus  says  that  interest  is  to  be  al* 
lowed  according  to  the  place  of  the  contract ;  and  that,  if  tla« 
question  comes  under  consideration  in  a  foreign  court,  the  int^" 
rest  stipulated,  though  higher  than  what  is  lawful  by  the  lex  tom 
ought  to  be  allowed.     But  where  no  interest  is  stipulated,  ther0 
the  interest  is  to  be  ex  mora,  according  to  the  law  of  the  place  of 
payment.^    His  language  is :  *  Quare  et  usurarum  modus  is  cofl- 
stituendus  est,  qui  in   regione,  in  qua  est  contractum,  legitiiD^ 
celebratur.     Et  cum  redditus  duodenarius  in  Gallia  stipulatoa,  0 
controversiam  incidisset,  patrocinante  me,  judicatum  est,  in  eai* 
Flandriae,  valere  pactum  ;  nee  obesse,  quod  in  Flandria,  ubi  leil" 
ditus  constitutus,  sive  hypothec8e  impositus  proponeretur,  asoitt 
emisse  graviores  stipulari  non  liceat.     Quia  ratio  hypothecse  noa 
habetur,  quae  hac  in  re  nihil   conferens  ad  substantiam  oUigir 

1  Christin.  Decis.  283,  n.  12,  13,  vol.  1,  p.  355. 

a  P.  Voet,  de  Statut.  s.  9,  c.  2,  n.  12,  p.  270,  ed.  1715;  Id.  p.  82(J,  ed.  I6«l; 
ante,  s.  281. 

*  8  Mart.  N.S.  (La.)  28;  Burgundus,  tract  4,  n.  10,  p.  109.  See  ako 
Yidal  0.  Thompson,  11  Mart.  (La.)  23. 
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^h^  Ukittam  extrinsecus  accedit  legitimes  stipulatioai*    Sed,  Ijoo 

|KD%e  de  u»uri»  in  stipulationetu  deductis^  non  autem  de  ib, 

^ttiex  mom  dc^bentiir^  in  quibus  ad  locum  solutionis  (ut  doce- 

I  BOipOileA)  re«i[iicer6  oportet."  ^    Now,  if  such  b«  the  rule  wher^ 

Ibi  coiilmct  h  made  in  Fiance,  and  to  be  performed  there,  the 

I  mftfte  would  tieein  equally  to  be  correct,  if  the  contract  had 

I  htm  Bade  in  France  to  be  performed  in  Flaiidert^,  that  the  con- 

I  iMl  vimld  bQ  void  for  u^ury  as  against  the  law  of  the  latter. 

{ilaee  he  aayn  :  '  Idem  ergo  de  solutionibuti  dicendumt 

Qt  til  oiQoibus,  quae  ex  ea  sunt,  aut  inde  oriuntur,  aut  circa 

flha  eoQiliitunt,  aut  ahquo  modo  affinia  sunt,  consuetudinefi  loci 

ipvelmiis  iibi  eamdero  implere  convenit*  ^    Headd^:  *  Itaque 

ei  «>liittoQ6  sttnt  solemnia*  valor  rei  debit®,  pretium  monetas ; 

llMliilione  oriuntur  pneatatio  apochfc,  antigraph^e,  similiaque ; 

dm  iolttlionem  contfistunt  pondera,  mensune  bonitas  expeusfe, 

ma^  damoa,  interesse,  usura  ex   mora  debita;,  et  ejusmodi/^ 

kti  be  oonclndes  by  stilting  the  reason  of  the  doctrine  aa  given 

I|ft0  jitiiil9«   ^  Rationcm  mutuantur  a  juri%i  coniiiultiB  qui  unum* 

fm^M  viilt  in  eo  h)co  eontraxisae  intelligt,  in  quo  ut  solveret 

It  oUigmvit,*  *    So  that,  if  thia  language  ia  to  be  interpreted  in 

ikbind  »iiie»  Uie  tntereat  must  in  all  caaes  be  according  to  the 

livef  the  place  of  perfonnancf.^     Burgundua*a  opinion  may  per* 

^l  br  iome  persona  be  thought  of  less  value  howevert  becaui«e 

1^ apfiliei  the  like  rule  to  prescriptions.     *  Affinia  i^olutiuni  sunt 

^ttrnptio,  oblatio  rei  debitie,  consignatio,  novatio,  delegation  et 


M.  BcnilleDob  haa  Dowbere,  to  my  knowledge,  directly  and 
pNthtlv  IreaCed  the  question,  whether  the  interest  may  be  stipu- 
liM  fer  acQOnltog  to  the  place  of  the  contract,  when  payment  is 
t*bt  toade  to  another  place  where  it  would  be  illegal.  The  c\Ui* 
itmtimmif  rrfem^  t4)J  which  are  supposed  to  countenance  the 
iirmtiie>  pal  the  ca$e  only  of  a  rate  of  interest,  or  of  an  an- 
^v*  piod  by  the  law  of  the  place  of  the  contract  (and  for  aught 

^  IkQr|«aila«,  traet.  I,  n  10,  p.  lOf). 

^krivailai,  tract.  4,  a*  %\  2^,  p.  III.  115;  Id,  a.  10^  p^  100;  2  Boulla- 
«cii,«ia  U,f>iB^  %mi  lata,  i.  2l»a  «. 
■  ftiif«si4<»,  trtrt  I,  n.  27.  p.  U5.  «  Id.  n.  29,  p.  lie. 

^  ti  a,  ]a«  fi   loO;  aiiif}.  a.  2dd  a. 
*  l^rnda^  tract  I,  a.  2$»  p.  110;  2  BoallenoU,  obe,  16,  p.  468,  496; 
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that  appears,  payable  there),  and  hold  that  it  will  be  good,  al- 
though different  from  the  law  of  the  domicil  of  the  creditor  or 
debtor,  or  even  from  the  law  of  the  place  where  the  property 
pledged  for  security  is  situate.^  There  is  however  a  passage 
which  seems  to  indicate,  although  not  directly,  an  opinion  of 
Boullenois  in  the  negative.  After  referring  to  and  approving 
the  doctrine  of  Gothofredus,  that  interest  is  to  be  according  to 
the  law  of  the  place  of  payment,  he  adds  that  it  is  in  this  sense 
that  Gothofredus  is  to  be  understood  in  what  he  says  of  the  Law 
20,  of  the  title  of  the  Digest  de  JuriBdictiane^  where  he  supposes  a 
Parisian,  who  has  contracted  at  Rome  (Demus  Romoe  contractum 
essa)  ;  and  inquires  whether  the  Parisian,  if  sued  at  Paris,  shall 
be  condemned  to  pay  the  interest  prescribed  by  the  law  of  Rome 
for  the  delay;  and  he  answers  in  the  affirmative,  saying:  'Id 
videtur.  Contractus  enim  istius  initium  vitio  caret.'  Boullenois 
says  that  this  decision  is  very  just  in  effect,  if  we  suppose  that 
the  Parisian  has  not  only  made  the  contmct  at  Rome,  but  also 
has  promised  to  pay  at  Rome.^  The  natural  inference  certainly 
would  be,  that  if  he  expressly  agreed  to  pay  interest,  that  he  should 
pay  according  to  the  rate  of  interest  at  the  place  of  payment 

304.  It  may  then  be  affirmed  with  some  confidence  that  the 
foreign  jurists  who  have  been  relied  on  do  not  establish  the  as- 
serted doctrine.    On  the  other  hand  there  are  other  foreign  jurists 
whose  doctrines  lead  to  an  opposite  conclusion.      Thus,  John 
Voet  says,  if  a  stipulation  for  a  high  interest  is  allowed  in  one 
place,  and  in  another  it  is  prohibited,  the  law  of  the  place  where 
the  contract  is  made  is  to  decide  whether  it  is  good,  or  whetbet 
it  exceeds  that  which  is  allowable.     Nevertheless  we  must  re- 
member that,  in  point  of  law,  that  is  not  properly  to  be  deem^^ 
the  place  of  the  contract  where  the  business  is  transacted,  bi^^ 
where  the  money  is  by  the  contract  to  be  paid.     But  good  fai^-^ 
must  also  be  observed  ;  and  the  place  of  the  contract,  whe^^ 
higher  interest  is  allowed,  must  not  be  sought  for  the  purpose  ^^ 
evading  the  law.     He  adds  that  an  hypothecation  of  property,  r^ 
security,  situated  in  another  place  where  the  interest  is  lowe:::^ 
will  not  vary  the  rule,  for  the  security  will  be  treated  as  merely 
accessorial.    And  it  is  more  equitable  that  the  accessorial  contract 
should  be  governed  by  the  law  of  the  place  where  the  principal 

1  2  Boullenois,  obs.  46,  p.  472,  473.        «  Dig.  2,  1,  20;  Gothofred.  n.  37. 
*  2  Boullenois,  obs.  46,  p.  446. 
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•contract  is  made,  than,  on  the  contrary,  that  the  principal  con- 
Iract  should  be  governed  by  the  law  of  the  place  in  which  the 
i accessorial  contract  is  made.^ 

i    ^  Voet^  ftd  Pand.  22,  1,  8.  C,  torn.  1,  p.  93S;  Id.  4,  1,  8.  29,  torn.  1,  p.  241; 

^B|^  8.  293  d.     I  have  given  the  sense,  although  not  a  precisely  literal  tratis- 

^^Mm  of  the  passage.     The  words  are:  SI  alio  m  loco  gravioniiu  usurarum 

iiipulatio  permissa,  in  alio  vetita  sit^  lex  loci  in  quo  contractus  celebratu^  est, 

ipeciAfida  videtur  iii  qusestione,  an  moderat^ef  an  vero  modum  excedentes 

tuiane  per  conventioneoi  constitutae  sint     l>umtnodo  memineriaiuB^  ilium  pro- 

prie  locum  coutractus  in  jure  nou  intelUgif  iu  quo  negotium  gestum  est»  sed  m 

quo  pecuniam  ut  solvere t,  Be  quis  obligavit.     Modo  etium  bona  fide  omnia 

gesta  fuertnt,  nee  consulto  talis  ad  niutuiim  contrahendum  locus  electus  sit, 

in  q\to  grav  lores  usurce,  qiiam  in  loco  in  quo  alios  contra  he  tidum  fuis^et,  probata 

ccmvenientur*     Etiauisi  de  caetero  hypotheca  in  sortia  et  usurarum  SHcuritatem 

obUgata,  in  alio  loco  sita  sit,  ubi  solie  leviores  usurs?  permissse;  cum  aequiua 

ttt,  contractum  accessorium  rogi  ex  loco  principalis  negotii  gesti,  quam  ex 

oppoaito  coufcractum  principalem  regi  lege  loci,  in  quo  accessorius  contractus 

eclebraiur.     It  appears  to  me  that  the  first  part  of  the  passage  has  been  mis- 

underttood,  or  at  least  mistranslated,  in  Depau  ik  Humphreys,  8  Mart  N.S. 

(U,)  32,     The  reasoning  of  the  court  n|M>n  the  passage  will  here  be  given  in 

juttice  to  that  learned  tribunal;  '  The  authority  of  the  passage/ says  Martin,  J., 

in  deUveriog  the  opinion  of  the  courts  *  from  Voet  remains  to  be  examined. 

Tim  ftutbor  says:  Si  alio  in  loco  gra  vie  rum  usui-arum  stipulatio  permissa,  in 

*lifi  vetita  sit,  lei  loci,  ubi  contractus  celebratus  est,  spectanda  videtur,  an 

tnoderAUe,  an  vero  modum  excedentes  usure,  per  eonveutionera  stipulatte  sint. 

If  m  ft  place  the  stipulation  of  higher  interest  be  fHirmittod,  in  atiother  forbid- 

d«iu  the  law  of  the  place  in  which  the  contract  was  celebrated  is  to  be  resorted 

toi  in  order  to  ascertain  whether  the  lesser  or  the  gi-eater  rate  of  interest  be 

***pulaUjd  by  the  contract.     Thus  far  Voet  teaches  what  we  have  se^M  Alexander, 

^irtolus  Burgundus,  Everhard.  Strykius,  and  Buullenoia  teach,  and  the  contrarj 

^f '^Mchno  other  commentator  positively  asserts,  what  in  our  opinion  every 

^^'I'Jtl  principle  of  law  dictates.     But  the  appellant^s  counsel  urges  that  Voet 

UHAavM  in  the  succeeding  paragraph  what  he  appears  to  have  so  eniphatically 

^'pnea^d.     The  words  of  the  sect^nd  paragraph  are:  DummcKio  meminerimus 

•Ituta  proprie  locum  contractus,  in  jure  non  intelligi,  in  quo  negotium  gestum 

•lit,  *-,f  irv  quo  ut  pecuniam  solveret  se  ob!igavit.     In  the  argument  which  the 

"fl  counsel  draws  in  this  restpect,  he  \n>  fully  supported  by  what  is  said, 

-  K  -  itio,  by  Ix»rd  ^Mansfield,  in  Robinson  v.  Bland,  and  in  some  degree  by  Judge 

'^'j*  10  the  same  manner*  in  the  ease  of  Van  Schaick  r*  Edwards,  already  cited. 

1**  «?n4eavr'.ring  to  ascertain  the  character  of  the  rate  of  interest  stipulated  in 

*  not«  g^ven  in  Massachusetts,  Judge  Kent  says:  *^Had  the  money,  for  in- 

*^'Kv,  ia  this  case  been  made  payable  at  Albany,  or  elsewhere  in  this  state 

f^'^^  York),  then  perhaps  the  decision  in   Robinson  v.  Bland  would  have 

ippltd/*     If,  in  the  second  paragraph,  Voet  meant  to  introduce  an  exception 

'**^Hr  Tttle  laid  down  in  the  first;  if  he  meant  to  teach  that  the  legality  of  a 

'  onventional  interest,  arising  not  ex  mora,  but  tempore  contractus,  is 

>|y  to  be  tested  by  the  law  lc>ci  solutionis,  even  when  it  is  different 

ironj  ti»e  law  loci  celcbrati  contractus,  then  we  cannot  consider  him  as  afford- 

lai  to  us  a  legitimate  rule  of  d<^cision  in  the  present  case;  because  the  weight 

of  liis  authority  is  borne  down  by  that  of  a  crowd  of  the  inoet  respectable  com- 
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304  a.  True  Test  of  Validity  as  regards  Usury. — K  to  thh  doe- 
trinef  thus  maintained  by  John  Voet  (himself  an  author  of  du- 
tiuguished  weight  and  ability)  we  add  the  concuiTent  testimonj 
of  Huberus,  Everhardus,  Christinaeus,  and  Paul  Voet,  alwadj  ' 
cited,^  on  the  same  side,  and  the  entire  absence  of  any  direct  and 
absolute  authority  to  the  contrary,  it  is  not  perhaps  too  much  to 
affirm  that  the  decision,  already  alluded  to,  of  the  Supreme  Coort 
of  Louisiana^  is  not  supported  by  the  reasoning  or  the  priocipl« 
of  foreign  juiists.  (a)  It  is  certainly  also  at  variance  with  the 
doctrine  maintained  by  Lord  Mansfield  and  the  judges  of  the 
King's  Bench,  in  a  highly  interesting  case  (although  not  posi- 
tively necessary  to  the  judgment  then  pronounced),  that  the  law 
of  the  place  of  payment  or  performance  constitutes  the  true  teat 
by  which  to  ascertain  the  validity  or  invalidity  of  contracts.* 
And  finally,  in  a  very  recent  case,  the  Supreme  Court  of  the 
United  States  have  adopted  the  doctrine  that  where  a  contract 
is  made  in  one  place,  to  be  executed  in  another,  it  is  to  be 
governed  as  to  usury  by  the  law  of  the  place  of  performance, 
and  not  by  the  law  of  the  place  where  it  is  made.  So  that,  if  the 
transaction  is  bona  fide,  and  not  with  intent  to  evade  the  1a^ 
against  usury,  and  the  law  of  t)ie  place  of  performance  allows  a 

mentators  of  the  law  he  cites.     Perhaps  he  mast  be  nnderstood,  in  the  sdOOoA 
paragraph,  to  convey  to  the  student  a  warning  that,  by  what  he  teaches  in  the 
first,  he  must  not  be  understood  to  impugn  the  piDposition  that,  in  a  great 
degree,  the  law  loci  solutionis  influences  the  obligation  of  the  party  who  boand 
himself,  ut  solveret  pecuniam.     Upon  the  whole  we  must  condade.  as  we  dS^ 
in  Norris  v.  Eves,  and  Vidal  v,  Thompson,  that  contracts  are  goyeraed  by  tbe 
law  of  the  country  in  which  they  were  made,  in  everything  which  relates  ^ 
the  mode  of  construing  them,  the  meaning  to  be  attached  to  the  expreaeio^ 
by  which  the  parties  bound  themselves,  and  the  nature  andvalidi^of  *^ 
engagement.     But  that,  wherever  the  obligation  be  contracted,  the  perfonnaa^** 
must  be  according  to  the  law  of  the  place  where  it  is  to  take  place.    lu  obS^ 
words,  that  in  a  note  executed  here,  on  a  loan  of  money  made  here,  the  cr^^' 
tor  may  stipulate  for  the  legal  rate  of  conventional  interest  authorized  by  ^^ 
law,  although  such  a  rate  be  disallowed  in  the  place  in  which  payment  is  tor     ^ 
made.'    If  I  am  right  in  the  remarks  in  the  text,  it  will  be  found  that ^^ 
authorities  cited  by  the  learned  judge  by  no  means  justify  the  judgment.   ^^ 
Bouhier,  Cout.  de  Bourgogne,  vol.  1,  c.  21,  p.  313;  3  Burge,  Col.  &  For.  h^^ 
pt.  2,  c.  20,  p.  773-775. 

1  Ante,  8.  299,  300  6,  300  c, 

*  Depau  V.  Humphreys,  8  Mart.  N.S.  (La.)  1. 

»  Robinson  r.  Bland,  2  Burr.  1077.     See  also  Van  Schaick  v.  Edwaf^ 
2  Johns.  Cas.  (N.  Y.)  355. 

(a)    See  £x  parte  Heidelback,  2  Lowell,  526. 
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higher  rate  of  interest  than  that  permitted  at  the  place  of  the 
,€OQtract,  the  parties  may  lawfully  stipulate  for  the  higher  interest,^ 
But  then  the  transactions  muat  be  bona  fide,  and  not  intended  aa 
I  a  mere  cover  of  usury  •^     Bonhier  iudeed  thinks  that  every  con- 
tract of  this  sort  would  almost  from  its  very  terms  and  nature 
import  a  design  to  evade  the  laws  and  to  cover  usury.     But  he 
manifestly  presses  the  presumption  far  beyond  its  legitimate  appli- 
cati(»n ;  for  the  circumstances  of  the  case  may  often  establish  that 
til©  contract  is  perfectly  innocent  and  praiseworthy- 

305,  Application  of  the  Principle.  — It  has  been  said  that  if  the 
priaciple  be  that  a  contract^  valid  in  the  place  where  the  contract 
ia  celebrated,  is  void  if  it  is  contrary  to  the  law  of  the  place  of 
pajment,  it  must  establish  the  converse  proposition,  that  a  con- 
tmct  void   by  the   law  of  the  place  where  it  is  made  is  valid 
tf  good    by  the   law  of  the  place  of  payment.^      This   would 
9mtxx  to  be  reasonable ;  and  the  doctrine  is  supported   by  the 
fijodern  cases,  notwithstanding  the  old  cases  have  been  supposed 
to  lead  to  a  contrary  coticlusion.     In  one  case,*  a  boud  was  exe- 
cuted in  Ireland  for  a  debt  contracted  in  England  ;  and  because 
it  Constituted  a  security  on  lands  ia  Ireland,  Lord  Chancellor 
Htirdwicke  held  that  it  was  valid,  although  it  bore  the  Irish  in- 
terest of  seven  per  cent.     But  he  thought  it  would  have  been 
otherwise  if  it  had  been  a  simple  contract  debt,  or  if  the  bond 
■Kt  been  executed  in  England,^     Mr,  Chancellor  Kent  has  cor- 
jfctly  laid   down    the  modern  doctrine;   and  he  is  fully  borne 
out  hy  the  authorities.     *  The  law  of  the  place,*  says  he,  *  where 
the  contract  is  made  is  to  determine  the  rate  of  interest  when 
ih©  contract  specifically  gives  interest;  and  this  will  be  the  case 
though  the  loan  be  secured  by  a  mortgage  on  lands  in  another 
*t%te,  unless  there  be  circumstances  to  show  that  the  parties  had 
ill  view  the  law  of  the  latter  place  in  respect  to  interest.     When 
that  is  the  casei  the  rate  of  interest  of  the  place  of  payment  is  to 
govern.' •  (a) 

*  Andrews  v.  Pond,  13  Pet.  65,  77,  78. 

'  Bouhier,  Cout  de  Bourg.  voL  1,  c.  21,  p.  413. 
■  I>epau  V.  Humphreys,  8  Mart.  N.S.  (La.)  1,  30. 

*  Connor  ».  Bellamont,  2  Atk.  382. 

*  StAtileton  V.  Conway,  3  Atk.  726;  1  Ves.  427.     See  Dewar  v.  Spaa,  3  T. 
R.  425. 

*  2  Kent  Com.  460,  461;  DeWolf  u.  Johnson,  10  Wheat  3tf7;  Scofield  v. 

(a)  See  Fine  tr.  Smith,  11  Gray,  38. 
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306.  Limits  of  the  Operation  of  Foreign  Laws.  —  But  it  has 
been  asked,  if  this  be  the  established  doctrine,  of  what  use  is 
it  for  any  legislature  to  pass  a  law  for  the  protection  of  the  weak 
and  necessitous?^  And  the  case  of  minors  has  been  mentioned, 
as  exhibiting  the  inconvenience  of  the  principle.  But  we  have 
already  seen  that  minors  in  one  country  may  lawfully  contract  in 
another  in  which  they  are  deemed  of  age.^  The  true  answer  to 
all  such  suggestions  is,  that  no  country  can  give  to  its  own  laws 
any  extra-territorial  authority,  so  as  to  bind  other  nations.  If  it 
undertakes  to  legislate  in  regard  to  acts  done  or  contracts  pe> 
formed  elsewhere,  it  can  claim  for  its  own  laws  no  other  validity 
than  such  as  the  comity  of  other  nations  may  choose  to  allow  to- 
wards them.  It  may,  if  it  chooses,  deem  all  such  acts  and  cod- 
tmcts  valid  or  invalid,  according  to  its  own  laws  ;  but  it  cannot 
impose  a  like  obligation  on  other  nations  so  to  treat  them.  The 
repose  and  common  interest  of  all  nations  therefore  require  each 
to  observe  towards  all  others  the  principles  of  reciprocal  justice 
and  comity  ;  and  these,  as  we  have  seen,  are  best  subserved  by 
the  adoption  of  the  general  rule,  that  the  law  of  the  place  of  the 
contract  and  payment  shall  govern.* 

307.  Damages.  —  Analogous   to  the  rule  respecting  interest 
would  seem  to  be  the  rule  of  damages  in  cases  of  contract,  where 
damages  are  to  be  recovered  for  a  breach  thereof  ex  mora,  or  where 
the  right  to  damages  arises  ex  delicto,  from  some  wrong  or  injury 
done  to  personal  property.     Thus  if  a  ship  should  be  illegally 
or  tortiously  converted  in  the  East  Indies  by  a  party,  the  interest 
there  will   be  allowed  by  way  of  damages  in   a  suit  against 
him.*  (a)     So  the  rate  of  damages  on  a  dishonored  bill  of  ex- 
change will  be  according  to  the  lex  loci  contractus  of  the  par- 
ticular party .^    So  if  a  bill  of  exchange  be  made  in  one  state  and 

Day,  20  Johns.  (N.  Y.)  102;  Thompson  v.  Powles,  2  Sim.  194;  Robinson  r. 
Bland,  2  Burr.  1077;  Boyce  o.  Edwards,  4  Pet.  111.  But  see  Chapman 
V.  Robertson,  6  Paige  (N.Y.)  627,  630. 

1  Depan  V.  Humphreys,  8  Mart.  N.S.  (La.)  1,  30. 

«  Saul  V.  His  Creditors,  5  Mart.  N.S.  (La.)  596,  597;  ante,  s.  82. 

»  Ante,  s.  242,  280. 

*  Ekins  r.  East  India  Company,  1  P.Wms.  395,  898;  Consequar.  WiUings, 
Pet.  G.  C.  225,  303. 

*  Slacum  V,  Pomery,  6  Cranch,  221 ;  Hazelhurst  v.  Eean,  4  Yeatea  (Penn.) 
19;  Pothieron  Oblig.  n.  171. 

(a)  See  Hohnes  v.  Barclay,  4  La.  Ann.  64. 
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idorsed  in  another  state,  and  again  indorsed  by  a  second  indorser 
1  a  third  state,  the  rate  of  damages  upon  the  dislionor  of  the  bill 
^ill  be  against  each  party  according  to  the  law  of  the  place  where 
is  own  contract  had  its  origin,  either  by  making  or  by  indorsing 
he  bill.^  So  if  a  note  made  in  a  foreign  country  is  for  the  pay- 
lent  of  a  certain  sum  in  sugar,  and  by  the  custom  of  that  place 
he  like  notes  are  payable  in  sugar  at  a  valuation,  the  law  of 
be  place  is  to  govern  in  assessing  the  damages  for  a  breach 
thereof.2(a) 

808.  Exchange. —  Where  a  contract  is  made  in  one  country, 
and  is  payable  in  the  currency  of  that  country,  and  a  suit  is 
afterwards  brought  in  another  country  to  recover  for  a  breach  of 
the  contract,  a  question  often  arises  as  to  the  manner  in  which 
the  amount  of  the  debt  is  to  be  ascertained,  whether  at  the  nomi- 
nal or  established  par  value  of  the  currencies  of  the  two  countries, 
or  according  to  the  rate  of  exchange  at  the  particular  time  exist- 
ing between  them.  In  all  cases  of  this  sort,  the  place  where  the 
money  is  payable,  as  well  as  the  currency  in  which  it  is  promised 
to  be  paid,  are,  as  we  shall  presently  see,  material  ingredi- 
ent8.8(6)  For  instance,  a  debt  of  £100  sterling  is  contracted  in 
Gngland,  and  is  payable  there  ;  and  afterwards  a  suit  is  brought 
^  America  for  the  recovery  of  the  amount.  The  present  par 
fixed  by  law  between  the  two  countries  is  to  estimate  the  pound 
^rliug  at  four  dollars  and  forty-four  cents.*  But  the  rate  of 
exchange  on  bills  drawn  in  America  on  England  is  generally  at 
^na  eight  to  ten  per  cent  advance  on  the  same  amount.  In  a 
^ent  case,  it  was  held  by  the  King's  Bench,  in  an  action  for 
^  debt  payable  in  Jamaica  and  sued  in  England,  that  the  amount 
^ould  be  ascertained  by  adding  the  rate  of  exchange  to  the  par 

^  Pbet,  8.  314,  317.  «  Courtois  v,  Carpentier,  1  Wash.  C.  C.  376. 

•  Post,  8.  310. 

*  This  is  the  par  for  ordinary  commercial  purposes.  But  by  the  Act  of 
ingress  of  1832,  c.  224,  s.  16,  the  par  for  the  purpose  of  estimating  the  value 
Jtf  goods,  paying  an  ad  valorem  duty,  and  for  that  purpose  only,  is  declared  to 
^  to  estimate  a  pound  sterling  at  four  dollars  and  eighty  cents.  The  still 
^re  recent  Act  of  22d  July,  1842,  c.  66,  makes  the  par  for  estimating 
duties,  in  like  cases,  at  four  dollars  and  eighty-four  cents  for  the  pound 
rterling. 

(a)  See  further  In  re  State  Ins.  Co.,        (b)  See  Marburg  v.   Marburg,   26 
Jar.  N.S.   298;   Suse  v.  Pompe,  8    Md.  8;  Capron  t;.  Adams,  28  Md.  529. 
.  B.  N.S.  538. 
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value,  if  above  it ;  and  so  vice  versa,  by  deducting  it,  when  the 
exchange  is  below  the  par.^  Perhaps  it  is  difficult  to  reconcile 
this  case  with  the  doctrine  of  some  other  cases.^  In  a  late 
American  case,  where  the  payment  was  to  be  in  Turkish  pun- 
tres,  but  it  does  not  appear,  from  the  report,  where  the  contract 
was  made  or  was  made  payable,  it  was  held  to  be  the  settled  rule 
^  where  money  is  the  object  of  the  suit,  to  fix  the  value  accoid* 
ing  to  the  rate  of  exchange  at  the  time  of  the  trial.''  It  is 
impossible  to  say  that  a  rule  laid  down  in  such  general  terms 
ought  to  be  deemed  of  universal  application;  and  cases  may 
easily  be  imagined  which  may  justly  form  exceptions. 

809.  The  Proper  Rule.  — The  proper  rule  would  seem  to  be, 
in  all  cases,  to  allow  that  sum  in  the  currency  of  the  countiy 
where  the  suit  is  brought,  which  should  approximate  most  nearly 
to  the  amount  to  which  the  party  is  entitled  in  the  country  when 
the  debt  is  payable,  calculated  by  the  real  par,  and  not  by  tke 
nominal  par,  of  exchange.^  (a)  This  would  seem  to  be  the  rub 
also  which  is  adopted  by  foreign  jurists.^  In  some  coantriee 
there  is  an  established  par  of  exchange  by  law,  as  in  the  United 
States,  where  the  pound  sterling  of  England  is  now  valued  it  : 
four  dollars  and  forty-four  cents  for  all  purposes,  except  the  esti- 
mation of  the  duties  on  goods  paying  an  ad  valorem  duty.*  ^ 
other  countries  the  original  par  has,  by  the  depreciation  of  the 

*  Scott  V.  Bevan,  2  B.  &*Ad.  78.     Lord  Tenterden  in  delivering  the  (^mio«* 
of  the  court  in  favor  of  the  rule,  said:  *•  Speaking  for  myself  personaUj*  ^ 
must  say  that  I  still  hesitate  as  to  the  propriety  of  the  conclusion.'    See  Del^^ 
gal  V.  Naylor,  7  Bing.  400 ;  Ekins  v.  East  India  Company,  1  P.  Wms.  396. 

«  See  Cockerell  v.  Barber,  16  Ves.  461 ;  post,  8.  312. 

s  Lee  V,  Wilcocks,  5  Serg.  &  R.  (Pa.)  48.     It  is  probable  that  in  thisc*-^ 
the  money  was  payable  in  Turkey. 

*  In  Cash  v.  Kennion,  11  Ves.  314,  Lord  Eldon  held  that,  if  a  man  in — 
foreign  country  agrees  to  pay  £100  in  London  upon  a  given  d&y,  he  ought 
have  that  sum  there  on  that  day.     And  if  he  fails  in  that  contract,  wherei 
the  creditor  sues  him,  the  law  of  that  country  ought  to  give  him  just  as  mo^^ 
as  he  would  have  had  if  the  contract  had  been  performed.     J.  Voet  says:  * 
major,  alibi  minor,  eorundem  nummorum  valor  sit,  in  solutione  facienda ;  n^^ 
tam  spectanda  potestas  pecuniae,  quse  est  in  loco,  in  quo  contractus  celebrat::^ 
est,  quam  potius  quae  ol9tinet  in  regione  ilia,  in  qua  contractus  implemenU — ^ 
faciendum  est.'     Voet,  ad  Pand.    12,  1,  s.  25;  Henry  on  Foreign  Law,  ^* 
note.      See  also  ante,  s.    281;   3  Burge,  Col.  &    For.  Law,  pt.  2,  c.  ^ 
p.  771-773. 

«  Ante,  8.  281.  •  Ante,  s.  308,  n.  2. 

(a)  See  Benners  v.  Clemens,  58  Penn.  St.  24. 
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',  become  merdy  nominal ;  and  there  we  ahoald  resort  to 
ml  pttr,  Whero  there  \»  no  established  par  from  any  depro- 
of  iht  eurrency,  there  the  rate  of  exchange  may  justly 
a  alAtiilaid,  m  tbeneaiest  approximation  of  the  relative 
of  lb*  ourreodeai.  And  where  the  debt  is  payable  in  a 
luumn  coin,  as  in  Sicca  rupeet^  or  in  Turkish  piastres, 
ibe  mint  value  of  the  coin,  and  not  the  mere  bullion  value 
pitbeeountry  where  the  coin  is  issued,  would  seem  to  furnish 
profier  atandard,  atnce  it  is  referred  to  by  the  jiarties  in  their 
I  iij  ita  deacriptive  name  as  coin. 
HO*  Plaa  tjf  Ptrfomtanct  to  be  rrtfarded.  —  But  in  all  tbe»e 
■Mi  we  are  to  take  in  to  com»ider)ition  the  place  where  the  money 
ikby  the  original  contraet,  payable  ;  for  wheresoever  the  creditor 
Mf  Kie  fur  tt»  he  in  entitled  to  have  an  amount  equal  to  what  he 
pay,  in  order  to  remit  it  to  that  country.^  Thua  if  a  note 
made  in  England  for  XI 00  sterling,  payable  in  Boston, 
UttLt  if  A  aait  were  brought  in  Masaadiufietta,  the  party  would 
h  Mtittfd  to  recover  four  hundred  and  forty *four  dollars  and 
ftily  tim  centa,  that  being  the  e^tabli^ihed  par  of  exchange  by 
M^  kwa*  But  if  oar  currency  had  become  depreciated  by  a 
t  of  our  ooini^e^  then  the  depreciation  ought  to  be 
for^  ao  aa  to  bnug  the  sum  to  a  real  par,  instead  of  the 
par.^  But  if  a  like  note  were  given  in  England  for  XlOO 
pttfibtf  io  Eoglaiid^  or  payable  generally,  which  in  legal  effect 
WvttU  be  tbe  tame  thing  ibere^  in  a  suit  in  Man&achuitetta,  the 
would  be  entitled  to  recover^  in  addition  to  the  four  liun* 
and  forty*faur  dollars  and  forty>four  centi^,  the  rate  of 
between  Maiisacbujiettd  and  England,  which  is  ordi> 
bam  eight  to  ten  per  cent  above  pan  And  if  the 
wetv  below  par,  a  proportionate  deduction  iihouhl  be 
io  that  the  p^rty  would  have  hi^  money  replaced  in  Eng- 
al  ezi^lly  the  aame  amount  whiuh  he  would  be  eniitled  to 
in  a  auit  there. 


•  hm  1  CfciUy  <m  Ooni.  H  Umnut.  c.  12.  ^  rt50.  ^51.    t^  wit-i,  «.  281.  WH 

•  ^ml  VoH  hm  cE|ircNM-d  an  opinion  Ujxm  Uih  iiot.if .  t  in  j^iu'nil  t4?niti: 
^hAA,  m  in  mptmim  d*  niitnmomm  aui  i^lituum  Bolut  ^Ujm  iucicUt,  kI 

tafar  ftil  IflumitAtiii;  an  pp^tabiior  bd  valor,  u.'i  i.....i4i3tuft  ^rat  oele* 

a.  an  kxt,  la  i|iieiD  itoiliaalaeral  aolittio?    Raflpoodeo^  €X  gviMfali  ngula, 

^   tu  mmm  locti  vtaluinm,  in  qoam  de*tinaU  erat  iolutio/     P>  Vc«t,  da 

^  ^«  a.  1&,  p.  271 ;  Id.  fk  3S$,  ed.  100K     Aad  lit  applkM  the  satna 

tfucU  arv  for  vfvciflf!  arttc]i9a,  th»  m^aaureft  wberioC  mn  difieenl 

,        uainca    M.  •.  lU,  p.  271  i  hL  p.  82d,  od.  ItitiL 
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311.  Reconciliation  of  some  Cases, — This  disUnction  may  pe> 
haps  reconcile  some  of  the  cases  between  which  there  might 
seem,  at  first  view,  to  be  an  apparent  contrariety.  It  was  evi- 
dently acted  on  in  an  old  case,  where  money,  payable  in  Ireland, 
was  sued  for  in  England ;  and  the  court  allowed  Irish  ioteiesi, 
but  directed  an  allowance  to  the  debtor  for  the  payment  of  it  ia 
England,  and  not  in  Ireland.^  It  is  presumable  that  the  money 
was  of  less  value  in  Ireland  than  in  England.  A  like  rule  wan 
adopted  in  a  later  case,  where  money  payable  in  India  was  reco- 
vered in  England ;  and  the  charge  of  remitting  it  from  India  was 
directed  to  be  deducted.^ 

311  a.  Difference  in  some  of  the  Cases.  —  There  is  however  an 
irreconcilable  difference  in  some  of  the  authorities  on  this  sub- 
ject. Thus  it  has  been  held  in  New  York  that,  where  a  debt  is 
contracted  in  a  foreign  country  and  is  payable  there,  if  the  credi- 
tor afterwards  sues  the  debtor  here  for  the  debt,  he  is  entitled  to 
recover  only  for  the  debt  according  to  the  par  of  exchange,  and 
not  according  to  the  rate  of  exchange  necessary  to  remit  the 
amount  to  the  foreign  country.  On  that  occasion  the  couitsaid: 
*  The  debt  is  to  be  paid  according  to  the  par,'and  not  the  rate  of 
exchange.  It  is  recoverable  and  payable  here  to  the  plaintiff)  or 
their  agent,  and  the  courts  are  not  to  inquire  into  the  disposition 
of  the  debt  after  it  reaches  the  hands  of  the  agent.  He  may 
remit  the  debt  to  his  principal  abroad  in  bills  of  exchange,  or  he 
may  invest  it  here  on  his  behalf,  or  transmit  it  to  some  other  part 
of  the  United  States,  or  to  other  countries  on  the  same  account 
We  cannot  trace  the  disposition  which  is  to  take  place  subse- 
quent to  the  recovery,  nor  award  special  damages  upon  such 
uncertain  calculations.^  The  same  doctrine  has  been  adhered 
to  in  subsequent  decisions.*  It  has  also  been  adopted  by  the 
Supreme  Court  of  Massachusetts,  as  the  proper  rule  in  all  cases, 
except  bills  of  exchange.^  (a)     On  the  contrary,  in  the  Circuit 

1  Dungannon  v.  Ilackett,  1  Eq.  Cas.  Abr.  288,  289. 
a  Ekins  v.  The  East  India  Company,  1  P.  Wms.  396;  8.  c.  2  Bro.  P-  ^' 
382,  ed.  Tomlins. 

«  Martin  v.  Franklin,  4  Johns.  (N.  Y.)  124,  125. 

*  Scofield  r.  Day,  20  Johns.  (N.  Y.)  102. 

*  Adams  v.  Cordis,  8  Pick.  (Mass.)  260,  266,  267. 

(a)  See  Alcockr.  Hopkins,  6  Cush.     len  (Mass.)  263;  Bnrgess  p.  Alliance 
(^Mass.)  484;  Lodge  v.  Spooner,8  Gray    Ins.  Co.,  10  Allen  (Mass.)  226. 
(Mass.)  166;  Hussey  v.  Farlow,  9  Al- 
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Courts  of  the  United  States   the  opposite   doctrine   has  been 
maintained.^ 

»  Smith  p.  Shiiw,  2  Wash.  C.  C.  167,  1C8;  Grant  v,  Healey.  S  Saniner»  523; 
tate,  B,  284  a*  In  this  lost  case  the  subject  was  considered  at  great  length, 
atiit  the  following  remarks  were  made  by  the  judge  in  delivering  the  opinion 
of  the  court:  *  I  take  the  general  doctrine  to  be  clear  that  whenever  a  debt  is 
nuidepAyable  in  one  counti-yt  and  is  afterwards  sued  for  in  another  couutry, 
the  creditor  is  entitled  to  receive  the  full  sum  necessary  to  replace  the  money 
ID  the  country  where  it  ought  to  have  Wen  paid,  with  interest  for  the  delay; 
iortheu,  ^ud  then  only,  is  he  fully  indemnified  for  the  violation  of  the  con- 
tract. In  every  such  case  the  plaintiff  is  therefore  entitled  to  have  the  debt 
du«  to  him  first  ascertained  at  the  par  of  exchange  between  the  two  countries, 
tod  then  to  have  the  rate  of  exchange  between  those  countries  added  to  orsub- 
tUcUd  from  the  amount,  as  th«  case  may  require,  In  order  to  replace  the  money 
I  h  the  country  where  it  ouglit  to  be  paid.  It  seems  to  me  that  this  doctrine 
18 founded  on  the  true  principles  of  reciprocal  justice.  The  question  there- 
fore, in  all  cases  of  this  sort,  where  there  is  not  a  known  and  settled  commer- 
cial usAge  to  govern  them,  seems  to  me  to  be  rather  a  question  of  fact  than  of 
law.  In  cases  of  accounts  and  advances  the  object  is  to  ascertain  where, 
iWwding  to  the  intention  of  the  parties,  the  balance  is  to  be  repaid.  In  the 
C0tt!itrT  of  the  creditor  or  of  the  debtor?  In  Lanusse  v.  Barker,  3  Wheat 
lOb  ilT,  the  Supreme  Court  of  the  United  States  seem  to  have  thought  that 
irbere  money  is  advanced  for  a  person  in  another  state,  the  implied  under- 
•toding  lb  to  replace  it  in  the  country  where  it  is  advanced,  unless  that  con- 
dmion  18  repelled  by  the  agreement  of  the  parties,  or  by  other  controlling 
QTturostanees.  Governed  by  this  rule,  the  money  being  advanced  in  Boston, 
•^lir  as  it  was  not  reimbursed  out  of  the  proceeds  of  the  sales  at  Trieste,  would 
•cm  fca  be  proper  to  be  repaid  in  Boston.  In  relation  to  mere  balances  of 
•ftJoiitit  between  a  foreign  factor  and  a  home  merchant,  there  may  be  more 
^lifoiiltT  in  ascertaining  where  the  balance  is  reimbursable,  whether  where 
th<»cmlitor  resides,  or  where  the  debtor  resides.  Perhaps  it  will  be  found,  in 
ih*  aUence  of  all  coutrolling  circumstances,  the  truest  rule  and  the  easiest  in 
It*  application,  that  advances  ought  to  be  deemed  reitnbnrsable  at  the  place 
wh<?re  they  are  made,  and  sales  of  goods  accounted  for  at  the  place  where  they 
toemftde  or  authorized  to  be  made.  Thus,  if  a  consignment  is  made  in  one 
«mitry  for  sales  in  another  country,  where  the  consignee  resides,  the  true 
*ole  would  seem  to  be  to  hold  the  consignee  bound  to  pay  the  balance  there,  if 
4j*fTom  him;  and  if  due  to  him  on  advances  there  nmde,  to  receive  the  bai- 
lee fmtn  the  consignor  there.  The  case  of  Consequa  r.  Fanning,  3  Johns,  Ch, 
(X,  T.)  587,  610,  which  was  reversed  in  17  Johns.  (X.  Y,)  511,  proceeded 
%D  Uris  intelligible  ground  both  in  the  court  of  chancery  and  in  the  court  of 
*iton  and  appesls ;  the  difft^rence  between  these  learned  tribunals  not  being  so 
*»oeh  in  the  rule  ns  in  its  application  to  the  circumstances  of  that  particular 
^*f^  1  am  aware  that  a  different  rule  in  respect  t<>  balances  of  account  and 
<febt8  due  and  payable  in  a  foreign  country,  w^as  laid  down  in  Martin  v.  Frank- 
lin, 4  Johns  (N.  Y.)  125,  and  Scofield  ik  Day,  20  Johns.  (N.  Y.)  102;  and 
ihikt.  it  bos  been  followed  by  the  supreme  court  of  Massachusetts  in  Adams  i^ 
CdnJiJi,  8  Pick.  (Mass.)  260,  It  h  with  unaffected  diffidence  that  I  venture  to 
Bpnsss  a  doubt  as  to  the  correctness  of  the  decisions  of  th*?se  learned  courts 
Uiit  point.     It  appears  to  me  that  the  reasoning  in  4  Johns.  125,  which 
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312.  Cockerell  v.  Barber.  —  In  one  case  where,  by  a  will  made 
in  India,  a  legacy  was  given  of  30,000  Sicca  rupees,  and  the 

constitutes  the  basis  of  the  other  decisions,  is  far  from  being  satisfactoiy.  It 
states  very  properly  that  the  court  have  nothing  to  do  with  inquiries  into  tbi 
disposition  which  the  creditor  may  make  of  his  debt  after  the  money  bai 
reached  his  hands;  and  the  court  are  not  to  award  damages  upon  such  nooeN 
tain  calculations  as  to  the  future  disposition  of  it.  But  that  is  not^  it  ii 
respectfully  submitted,  the  point  in  controversy.  The  question  is,  whether  if 
a  man  has  undertaken  to  pay  a  debt  in  one  country,  and  the  creditor  is  oob- 
pelled  to  sue  him  for  it  in  another  country,  where  the  money  is  of  less  Tilne, 
the  loss  is  to  be  borne  by  the  creditor,  who  is  in  no  fault,  or  by  the  debtor, 
who  by  the  breach  of  this  contract  has  occasioned  the  loss.  The  loss  of  wfaidi 
we  here  speak  is  not  a  future  contingent  loss.  It  is  positive,  direct,  immedi- 
ate. The  very  rate  of  exchange  shows  that  the  very  same  sum  of  money  psid 
in  the  one  country  is  not  an  indemnity  or  equivalent  for  it  when  paid  Id  in- 
other  country,  to  which  by  the  default  of  the  debtor  the  creditor  is  bound  to 
resort.  Suppose  a  man  undertakes  to  pay  another  910,000  in  China,  and  no- 
lates  his  contract;  and  then  he  is  sued  therefor  in  Boston,  when  the  money,  if 
duly  paid  in  China,  would  be  worth  at  the  very  moment  twenty  per  cent  more 
than  it  is  in  Boston;  what  compensation  is  it  to  the  creditor  to  pay  him  the 
910,000  at  the  par  in  Boston?  Indeed,  I  do  not  perceive  any  just  foundiikm 
for  the  rule  that  interest  is  payable  according  to  the  law  of  tiie  place  where 
the  contract  is  to  be  performed,  except  it  l>e  the  very  same  on  which  a  like 
claim  may  be  made  as  to  the  principal,  viz.,  that  the  debtor  undertakes  to  piy 
there,  and  therefore  is  bound  to  put  the  creditor  in  the  same  situation  as  if  be 
had  punctually  complied  with  his  contract  there.  It  is  suggested  that  the  caae 
of  bills  of  exchange  stands  upon  a  distinct  ground,  that  of  usage,  and  is  so 
exception  from  the  general  doctrine.  I  think  otherwise.  The  usage  has  done 
nothing  more  than  ascertain  what  should  be  the  rate  of  damages  for  a  Tiolt' ' 
tion  of  the  contract  generally,  as  a  matter  of  convenience  and  daily  occunence 
in  business,  rather  than  to  have  a  fluctuating  standard  dependent  upon  the 
daily  rates  of  exchange ;  exactly  for  the  same  reason  that  the  rule  of  dednctinS[ 
one  third  new  for  old  is  applied  to  the  cases  of  repairs  of  ships,  and  the  dediw* 
tion  of  one  third  from  the  gross  freight  is  applied  in  cases  of  general  avemge" 
It  cuts  oif  all  minute  calculations  and  inquiries  into  evidence.  But  iu  cases  of 
bills  of  exchange  drawn  between  countries  where  no  such  fixed  rate  of  danog^ 
exists,  the  doctrine  of  damages  applied  to  the  contract  is  precisely  that  vhicb 
is  sought  to  be  applied  to  the  case  of  a  common  debt  due  and  payable  in  an- 
other country;  that  is  to  say,  to  pay  the  creditor  the  exact  sum  which  heou^t 
to  have  received  in  that  country.  That  is  sufficiently  clear  from  the  case  of 
Mellish  ©.  Simeon,  2  II.  Black.  378,  and  the  whole  theory  of  re-exchange- 
My  brother,  the  late  Mr.  Justice  Washington,  in  the  case  of  Smith  v.  Sha^i 
2  Wash.  C.  C.  107,  168,  in  18()8,  which  was  a  suit  brought  by  an  English 
merchant  on  an  account  for  goods  shipped  to  the  defendant's  testator,  where 
the  money  was  doubtless  to  be  paid  in  England,  and  a  question  was  made, 
whether,  it  being  a  sterling  debt,  it  should  be  turned  into  currency  at  the  par  °^ 
exchange,  or  at  the  then  rate  of  exchange,  held  that  the  debt  was  payal'lc  a* 
the  then  rate  of  exchange.  To  which  Mr.  Ingersoll,  at  that  time  one  of  ^^ 
ablest  and  most  experienced  lawyers  at  the  Philadelphia  bar,  of  counsel  '^ 
the  defendant,  assented.     It  is  said  that  the  point  was  not  started  at  the  »fp' 
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r  iiU*  rwarrlfi  fli>d  in  England,  leaving  personal  property 
Kiiglami  aud  in  India,  upon  a  suit  in  chancery  for  the 
» the  nm^ter,  to  whom  it  was  referred,  estimated  the  Sicca 
ai  2*.  OJ*  per  Sicca  rupee^  being  the  Ea«t  India  Company  s 
f  exchange  l>etween  India  and  Great  Britain^  i.  e.,  on  bills 
in  India  on  (treat  Britain,  at  (he  time  the  legacy  hecame 
At  Uie  aame  time,  the  par  or  sterling  value  of  the  Sicca 
ID  India  and  Eni^Umd  wa^  2^.  Id,  per  Sicca  rupee:  and 
India   Company's    rate   of    exchange   between    Great 
aod  India,  i.  e.  on  bills  drawn  in  England  on  India,  was 
i<L     Upon  t  '    *s  taken  to  the  report,  it  was  contended 

tilher  the  j  change,  or  the  rate  of  exchange  between 

BriUiii  and  India^  ought  to  have  been  adopted.^  Lord 
thai  occasion  twiid :  '  In  all  the  ca^es  reported  upon 
of  penM>nt!i  in  Ireland  or  Jamaica,  and  dying  there,  and 
Ttna  in  this  country,  some  legacies  being  expressed  in  ster- 
■miiey,  others  in  sums,  without  reference  to  the  natui-e  of 
n  in  which  they  are  to  be  paid,  the  legacies  are  directed 
be  computed  according  to  the  real  value  of  the  currency 
(kff  eauntry  to  which  the  testator  belonged,  or  whei-e  the 
pttffiij  wm^;  and  I  apprehend  no  more  was  done  in  such  cases 
IImi  fticertjuning  the  value  of  so  many  pounds  in  the  current 
Hit  of  tb«  oooiitry,  and  i>aying  that  amount  out  of  the  funds  in 

SaRttorf  na  viiU^d  hj  ih<^  ooiiri  unddcntj  without  a<ivAnciiig  aj^j  r^i\fion»  m 
Ift,     1   lautttot  but   rit'iw  the  citao  in  a  very  diffi^rcnt  light.     Tht* 
mide  dirwjUy  to  the  court,  and  attrarted  iU>  full  attention, 
Jttilge  wa/i  Dot  a  jiidg*  arca^tomed  to  wimo  to  nuddm  cnr    '■ 
any  |»oint  which  h<>  bad  not  ino«t  »crn|nilou*Iy  and  *l 
Tb«  p^bit  '    •  '    j^,^^^  j^l  i^ll  j^f^^  ,^,  hira;  for  it  musi  n» 

cnmA  ttfid^  the  va»t  variety  ctf  cane*  of  dflttn  iluo 

mnf  bry  ^^  Uibtuiis  lu  JJiiti»h  credilor*,  which  wer?  imed  far  du- 

(feperk^:  <  he  po«iM««t^d  a  mo**!  ^it^iti^ivu  j>ractice  at  tho  Rich- 

liar*    Tbe  iiueuttiictjuiets  tliat  my  i\Wiiu^\ns\mf\  a  lawyer  a«  Mr.  lng«rrf<iLl 
to  the  <lf«kloci  b  a  fttrthf^r  proof  to  me  tliat  it  ha^J  Lm?«u  well  under^ 
ia  IVumrlTatiiA  to  bf  r  rule.     If.  ind*'ed»  I  w«?ri»  dinfo'ied  to 

l^^jfi  in  any  critieiatn  I  m  _  that  the  caj»«*ei  in  4  Johtift.  125,  and  20 

^^fc  101.  lOStdo  tuA  appear  tn  hare  been  much  ar^edor  considered;  for  no 
^Hbi  faaaonittf  ia  to  ba  found  in  cither  of  them  upon  principle,  and  no 
^Bnliaa  paia  dlad.  The  ar^iment«  and  the  opinion  contained  little  more 
JK%  4rj  t$aM^m»ni  and  d4y<i»ion  of  the  point.  The  flr^t  andoril'  '  -•  <" 
HiA  Iha  qmmtAm  aaemi  to  bare  been  oonikidf^red  upon  a  t^iorongh 
^te  fai  •  Pkfc.  ItSO^  I  regnt  that  1  am  not  Me  lo  foUow  ita  autUui  m^>  ^  iin 
«Mttrf«|  aMBl  of  mind.* 
I  GbAmii ,.  Outer.  16  Ym.  401, 40&* 
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court.  On  the  other  hand,  I  do  not  believe  the  court  have  ever 
said  they  would  not  look  at  the  value  of  the  current  coin  of  the 
country,  but  would  take  it  as  bullion.  At  the  time  of  Wood's 
halfpence  in  Ireland,  whatever  was  their  actual  worth,  yet 
payment  in  England  must  have  been  according  to  their  nominal 
current  value,  not  the  actual  value.  So  whatever  was  the  co^ 
rent  value  of  the  rupee  at  the  time  when  this  legacy  ought  to 
be  paid,  is  the  ratio  according  to  which  payment  must  be  made 
here  in  pounds  sterling.  If  twelve  of  Wood's  halfpence  were 
worth  sixpence  in  this  court,  sixpence  must  have  been  the  sum 
paid.  And  in  a  payment  in  this  court  the  cost  of  remittance 
has  nothing  to  do  with  it.  So  if  the  value  of  30,000  rupees,  at 
the  time  the  payment  ought  to  have  been  made  in  India,  was 
jE  10,000,  that  is  the  sum  to  be  paid  here,  without  any  considera- 
tion as  to  the  expense  of  remittance.'  And  he  accordingly 
directed  the  master  to  review  his  report,  and  the  legacies  to  be 
paid  according  to  the  current  value  of  the  Sicca  rupee  in  Cal- 
cutta.^ (a) 

313.  Consideration  of  this  Case.  —  In  considering  this  decision 
it  is  material  to  observe  that  the  will  was  made  in  India,  and  of 
course  the  legacy  payable  there  ;  and  the  testator  died  in  Eng- 
land, leaving  personal  assets  in  both  countries.  Under  these 
circumstances  the  legatee  was  not  compellable  to  resort  to 
England  for  payment  of  the  legacy ;  but  he  elected  of  his  own 
mere  choice  to  receive  it  there.  He  might  have  resorted  to 
India  if  he  had  pleased ;  ^  and  if  so,  he  would  have  been  entitled 
to  the  exact  amount  of  30,000  Sicca  rupees,  according  to  their 
current  value  there.  He  ought  not  then,  by  resorting  to  a  court 
in  England,  to  oblige  the  estate  to  bear  the  charge  of  the 
remittance  of  the  amount  to  England,  with  which  it  was  charged 
by  the  master's  report.  Nor  ought  the  estate,  upon  his  mere 
election  to  receive  the  amount  in  England,  to  pay  for  the  remit" 
tance  of  the  same  from  England  to  India.  The  decree  of  the 
court  was,  therefore  manifestly  right  and  consistent  with  the 
principles  above  stated.     The   language  of  the  court  however 

1  Ibid. 

3  See  Bourke  v.  Ricketts,  10  Yes.  332,  and  Raithby's  notes  to  Banelaugh'- 
Champante,  2  Vern.  395;  Saanders  v.  Drake,  2  Atk.  466;  Stapleton  v.  Coo- 
way,  1  Ves.  427. 

(a)  See  Bowditch  v,  Soltyk,  09  Mass.  136. 
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loes  not  seem  to  put  the  case  upon  this  clear  ground  ;  but  to  put 
it  upon  the  ground  that  the  value  at  the  par  of  exchange  (not 
indeed  the  nominal,  but  the  real  par),  without  any  reference  to 
the  place  of  payment  or  of  remittance,  was  in  all  cases  the  true 
rule.  It  admits  however  of  some  doubt,  whether  the  court 
intended  to  make  so  general  an  application  of  its  language,  and 
did  not  intend  to  restrain  it  to  the  circumstances  of  the  particu- 
lar case.  Suppose  the  executor  in  India  had  remitted  all  the 
funds  to  England,  and  had  become  domiciled  there,  and  the 
legatee  had  always  lived  in  India,  would  not  the  latter,  having 
no  other  means  of  getting  payment  but  by  a  suit  in  England, 
have  been  entitled  to  the  charge  of  remittance  to  India  ?  Without 
expressing  any  opinion  upon  the  subject,  it  may  perhaps  be 
thought  worthy  of  further  consideration.  Some  of  the  cases  ^ 
already  cited  are  certainly  at  variance  with  this  decision,  if  it  is 
to  be  deemed  to  assert  a  doctrine  of  universal  application.* 

^  Scott  r.  Bevan,  2  B.  &  Ad.  78.  See  also  Delegal  v.  Naylor,  7  Bing.  460, 
^hich  apparently  supports  the  rule  in  Scott  v.  Bevan,  and  ante,  s.  808,  309, 
811,311a. 

'  In  the  case  of  mixed  money,  in  Sir  John  Davies's  Reports  [28],  48,  there 
is  I  curious  discussion  as  to  the  nature  and  changes  of  English  currency.  A 
bond  was  given  in  England  for  the  payment  of  *  £100  sterling,  current  and 
lawful  money  of  England,'  to  be  paid  in  Dublin,  Ireland;  and,  between  the 
tinie  of  giving  the  bond  and  its  becoming  due,  Queen  Elizabeth  by  proclama- 
tion recalled  the  existing  currency  in  Ireland,  and  issued  a  new  debased  coin- 
•gCi  called  mixed  money,  declaring  it  to  be  the  lawful  currency  in  Ireland. 
A  tender  was  made  in  this  debased  coin,  or  mixed  coin,  in  Dublin,  in  payment 
of  the  bond.  The  question  before  the  Privy  Council  of  Ireland  was  whether 
the  tender  was  good,  or  ought  to  have  been  in  currency  or  value  equal  to  the 
cmrent  lawful  money  then  current  in  England.  The  court  held  the  tender 
good,  first,  because  the  mixed  money  was  current  lawful  of  England,  Ireland 
^iog  within  the  sovereignty  of  the  British  crown;  and  secondly,  because  the 
ptjineiit  being  to  be  in  Dublin,  it  could  be  made  in  no  other  currency  than 
the  existing  currency  of  Ireland,  which  was  the  mixed  money.  The  court  do 
not  Mem  to  have  considered  that  the  true  value  of  the  English  current  money 
might,  if  that  was  required  by  the  bond,  have  been  paid  in  Irish  currency, 
^hoQgb  debased,  by  adding  so  much  more  as  would  bring  it  to  the  par.  And 
it  i«  extremely  diflRcult  to  conceive  how  a  payment  of  current  lawful  money 
rf  England  could  be  interpreted  to  mean  current  or  lawful  money  of  Ire- 
tod,  when  the  currency  of  each  kingdom  was  different,  and  the  royal  procla- 
oation  made  a  distinction  between  them,  the  mixed  money  being  declared 
be  lawful  currency  of  Ireland  only.  Perhaps  the  desire  to  yield  to  the  royal 
rerogative  of  the  Queen  a  submissive  obedience  as  to  all  payments  in 
"eland  may  account  for  a  decision  so  little  consonant  with  the  princi- 
es  of  law  in  modern  times.  See  also  the  comments  on  this  case  in  the 
Be  of  Pilkington  v.  Commissioners  for  Claims,  2  Knapp,  18-21 ;  cited  2 
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313  a.  Depreciation  of  Currency.  —  The  question  touching  the 
effect  of  a  depreciation  of  the  cun-ency,  between  the  time  when 
the  debt  is  contracted  or  it  becomes  due,  and  the  subsequent 
payment  thereof,  which  was  hinted  at  in  the  preceding  case,  has 
since  arisen  in  a  more  direct  and  solemn  form  and  undergone  no 
inconsiderable  discussion.  The  French  government,  during  the 
war  between  England  and  France,  had  confiscated  a  debt  due 
from  a  French  subject  to  a  British  subject ;  and  subsequently  an 
indemnity  was  stipulated  for  on  the  part  of  the  French  govern- 
ment ;  and  there  having  been  a  great  depreciation  of  the  French 
currency  after  the  time  when  the  debt  was  confiscated,  the  ques^ 
tion  arose,  whether  the  debt  was  to  be  calculated  at  the  value  of 
the  currency  at  the  time  when  the  confiscation  took  place,  or 
subsequently ;  and  it  was  held  that  it  ought  to  be  calculated 
according  to  the  value  at  the  time  of  the  confiscation.  On  that 
occasion  the  case  in  Sir  John  Davies's  Reports  already  alluded 
to,^  was  referred  to,  as  well  as  the  opinions  of  foreign  jurist*  on 
the  same  subject;  and  Sir  William  Grant,  in  delivering  the 
opinion  of  the  court,  said  :  *  Great  part  of  the  argument  at  the 
bar  would  undoubtedly  go  to  show  that  the  commissioners  have 
acted  wrong  in  throwing  that  loss  upon  the  French  government 
in  any  case,  for  they  resemble  it  to  the  case  of  depreciation  of 
currency  happening  between  the  time  that  a  debt  is  contracted 
and  the  time  that  it  is  paid ;  and  they  have  quoted  authorities 
for  the  purpose  of  showing  that  in  such  case  the  loss  must  be 
borne  by  the  creditor  and  not  by  the  debtor.  That  point  it  is 
unnecessary  for  the  present  purpose  to  consider,  though  Vinnius, 
whose  authority  was  quoted  the  other  day,  certainly  comes  to 
a  conclusion  directly  at  variance  with  the  decision  in  Sir  John 
Davies's  Reports.  He  takes  the  distinction  that  if,  between  the 
time  of  contracting  the  debt  and  the  time  of  its  payment,  the  cur- 
rency of  the  country  is  depreciated  by  the  State,  that  is  to  say. 
lowered  in  its  intrinsic  goodness,  as  if  there  were  a  greater  f^ 
portion  of  alloy  put  into  a  guinea  or  a  shilling,  the  debtor  should 

Bligh,  98,  note.     See  Kearney  v.  King,  2  B.  &  A.  301;  Sprowle  r.  Lcgge.1 
B.  &  C.  16  (a) 

1  Ante,  8.  312,  313,  note  2. 

(a)  See  Bowditch  v.  Soltyk,99  Mass.  ble  Safety  Ins.  Co.,  12  Allen  (Mass) 
140;  Stewart  v.  Chambers,  2  Sandf.  390;  Otis  v.  Coffin,  7  Gray  (Ms*) 
Ch.  (N.  Y.)  382 ;  Blanchard  p.  Equita-     513. 
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ti»  litmi^C'ir  hy  |>ayiiig  llie  nominal  amount  of  his  ilebt  in 

titat]€*y,  tlmt  is,  be  may  pay  in  the  debased  money, 

the  onrrent  coin,  but  be  must  [my  so  much  more  iu»  would 

it  equal   to  the  sum   he   borrowed.     But  he  suys  if  the 

value  of  the  currency,  leaving  it  unudiilt^raUd,  were  to 

a  if  tbey  were  to  make  the  guinea  pass  for  30*r,, 

dtbtnr  may  liberate  him8elf  from  a  debt  of  1/.  10«,  by  paying 

iliii,  attboogh  he  bad  borrowed  the  guinea  when  it  was  but 

iOrtk  SU.     I  baTe  said  it  is  unnecestiary  to  consider  whether  tlie 

lokiBOfi  dmirn  by  Vinmutf  or  the  decision  in  Davie^^s  Reports 

tfeeorrort  one  ;  for  we  think  this  has  no  analogy  to  the  eat^e 

ifoaditor  and  debtor.     There  is  a  wrong  act  done  by  the  Fi^nch 

icaiiHEOfc ;  ibeu  they  are  to  undo  that  wrong  act,  and  to  put 

party  in  the  same  situation  as  if  they  never  had  done  it.     It 

tu  lie  a  wrong  act,  not  only  in  the  treaty,  but  in  the 

Wfufiiig  decree.    They  justify  it  only  with   reference  to  that 

wUck  M  to  ibis  country  has  a  false  foundation  ;  namely,  on  the 

of  what  other  government  had  done  towards  them,  they 

confiscated    the  property  of  French   sulgects ;  therefore 

ly  we  thoaght  oui^elves  jty^tified  at  the  time  in  retaliating 

the  subjects   of   this   country.     That    being   destitute    of 

tm  to  this  countrj',  the  republic  themselves  in  effect 

that  no  such  decree  ought  to  have  been  made,  as  it 

the  sulijectft  of  this  country-     Therefore  it  is  not  merely 

of  a  debtor  peying  a  debt  at  the  day  it  falls  due,  but  it 

IM  of  a  wrong*docr,  who  must  undo,  and  completely 

»,  the  wmngful  act  be  has  done ;  and  if  he  has  received  tlie 

at  the  value  of  50(f .  he  docs  not  make  C4>mpeniMition  by 

an  asrignal  which  is  only  worth  2<M. :  he  mu>(t  make 

^the  diflerenoe  between  the  value  of  the  aasignat  at  different 

And  that  is  the  case  stated  l)y  Sir  John  Davie^,  where 

in  tntegniro  is  atated,     fie  says,  two  casea  were  put  by 

ho  were  called  to  the  assii*tancc  of  the  Privy  Council, 

they  were  not  positively  and  formally  resolved.     Me 

■aid  if  a  man  upon  marriage  receive  1,000/.  n^  a  portion 

his  wife,  paid  in  silver  money^  and  the  marriage  is  dissolved 

^  pnraootfactiis«  so  that  the  portion  is  to  be  restored,  it  mu^t 

W  naiored  in  eqoal  good  silver  money,  though  the  state  Khali 

^  depmctated  the  currency  in  the  mean  time.    So  if  a  man 

lOOf,  datoagea^  and  he  levies  that  in  good  silver  monevt 
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and  that  judgment  is  afterwards  reversed  by  which  the  par^ 
is  put  to  restore  back  all  he  has  received,  the  judgment  creditor 
cannot  liberate  himself  by  merely  restoring  lOOZ.  in  the  debased 
currency  of  the  time  ;  but  he  must  give  the  very  same  corrency 
that  he  had  received.  That  proceeds  upon  the  principle  thai  if 
the  act  is  to  be  undone  it  must  be  completely  undone,  and  the 
party  is  to  be  restored  to  the  situation  in  which  he  was  at  the 
time  the  act  to  be  undone  took  place.  Upon  that  principle  there- 
fore undoubtedly  the  French  government,  by  restoring  assignate 
at  the  end  of  thirteen  months,  did  not  put  the  party  in  the 
same  situation  in  which  he  was  when  they  took  from  him  assi^ 
nats  that  were  of  a  very  different  value.  We  have  said  that,a» 
this  point  is  not  directly  or  immediately  before  us,  it  can  make 
no  part  of  our  decree.  At  the  same  time  it  may  not  perhape 
have  been  without  some  utility  to  have  given  an  opinion  upon  it| 
inasmuch  as  it  was  argued  and  discussed  at  the  bar.  And  we 
think  therefore  the  commissioners  have  proceeded  on  a  perfeetlj 
right  principle  in  those  cases  in  which  we  understand  they  have 
made  an  allowance  for  the  depreciation  of  paper-money;  and, 
considering  that  this  case  does  not  differ  from  those  in  which 
they  have  made  that  allowance,  we  are  of  opinion  that  the 
claimants  ought  to  have  the  same  equity  administered  to  them  in 
remunerating  them  for  the  loss  they  have  sustained.'^ 

313  b.  Foreign  Jurists, — The  opinions  of  Vinnius  and  Pothier, 
alluded  to  in  the  opinion  of  Sir  William  Grant,  fully  confirm  his 
statements.  Vinnius  is  of  opinion  that  the  value  of  the  money 
at  the  time  when  it  ought  to  be  paid  is  the  value  which  is  to  be 
allowed  to  the  creditor.  Of  the  same  opinion,  he  adds,  are  Ba^ 
tolus  and  Bald  us  and  De  Castro,  and  indeed  jurists  genei-allji 
with  the  exception  of  Dumoulin  and  Hotomannus  and  Donellus, 
who  think  the  value  at  the  time  of  making  the  contract  ought  to 
govern.  Hence,  after  having  discussed  the  principle,  Vinnius 
says,  in  conformity  with  the  opinions  of  the  former  jurists: 
*  Hoc  autem  fundamento  posito,  siquidem  neutri  contrahentium 
injuriam  fieri  volumus,  ita  definiendum  videtur,  ut  si  bonitas 
monetae  intrinseca  mutata  sit,  tempus  contractus,  si  extrinseca, 
id  est  valor  imposititius,  tempus  solutionis  in  solutione  facienda, 
spectari  debeat.'  ^    Pothier  holds  the  opposite  opinion,  and  says* 

^  Pilkington  v.  Commissioners  for  Claims,  2  Knapp,  17-21. 

«  Vinnius,  ad  Instit.  lib.  3,  tit.  15,  Textus,  De  Mutuo,  Com.  n.  12,  p.  599,  ed. 
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t  remains  to  be  observed,  in  regard  to  the  price,  that  it  may 
rendered  in  a  money  different  from  that  in  which  it  is  paid* 

26;  Id.  p.  664,  ed.  1777,  Ltigduoi.  The  whole  passage  deserves  to  he  cited. 
itqa&  hiiic  pendet  decisio  iiobiliAsimse  quaBstioiibj  si  poat  contrBctum  aesti- 
itio  nummorum  creverit  aut  decreverit,  utrura  in  solution©  facienda  spect^ra 
irteat  TaJorem,  quem  habebant  tempore  contmctus,  an  qui  nunc  e«t  temjwre 
tutioaiii:  iut^^IligB  si  nihil,  de  ea  re  expresde  dictum  sit,  neqiie  mora  inter- 
«rit.  Molitiieudt  Hotomannus,  Donelius  contendunt,  tenipua  contractus 
ipiciendum  esse,  id  est,  ea  sestitnatione  nummos  reddetidoi^,  nou  quae  none 
I.  »ed  qiise  initio  fuit,  cum  dabantur.  Nimiruin  nihil  illi  in  pecuniui  nume- 
.a  |)ra?t«r  a.'8timationem  considerandum  pntant^  totamque  nummi  bonit^item 
hac  it»sa  »iitimatione  consiatere:  ac  proinde  creditori  non  facere  injuiiara^ 
ieandem  sestimationem,  quam  accepit,  redd  it:  tan  turn  euim  reddere  eum, 
accepit,  quod  ad  solutionem  mutui  sit  satia.  Itaque  secundum 
senientiam,  $i  100  aurei  inutuo  dati  sint,  cum  aureus  valebat  asses  50 
tur  auteui,  cum  singuli  valent  asses  55  dt^bitor  reddeus  creilitori  aureos 
ftut  in  aingulos  aureos  5U  asses  reddit,  quantum  accepit,  et  liberatur:  et 
ksim  i\  imminuta  sit  ad  eundem  motlum  accepit,  et  liberatur:  et  vicissim 
inuta  sit  ad  eundem  modum  aureoruni  se^timatio,  non  liberator,  nisi 
aur&os  110,  aut  in  ftingulos  aureos  asses  55.  Bartolus  vero  (in  h  Paulus. 
nolut.)  Baldus  (in  L  res  in  dotem,  24  de  Jur-  dot.)  Castro  (in  lib.  3, 
cred.)  et  DD-  oomm.  ut  videre  eat  apud  Boer,  decis.  327,  contra  cen- 
^odum  esse  in  proposito  terapms  solutionis,  id  est,  aucto  vel  dimi- 
lOrum  valore,  ea  lestimatione  reddi  eos  oi^rtere,  non  quaa  tunc  fuit, 
tar,  Bed  quae  nunc  eat,  cum  solvuntur ;  neque  aliud  statui  posse  sine 
aut  debitoris  injuria.  Quae  sententia,  ut  mihl  videtur,  et  verior  et 
bI,  Nam  quod  contrariae  nententiie  auctores  unicum  urgent,  in  nam- 
m&terios,  aed  solius  eestimatiouiii  im^Misit^e  atque  extern«je,  quam  ob  id 
eitrinsecam  nummi  bonitatem  vocant,  ratiouem  duel,  nummumque 
lil  aliud  esse,  quam  quod  publice  valet,  vereor*  ut  simpliciter  verum  sit* 
iu<?  enim  materia  ntimismatis  fundamentum  est  et  causa  valoris:  quippe 
latur  pro  diversitate  materiae  :  oportetque  valorem  hunc  juata  aliqua 
ione  materia  ref^pondere:  neque  in  bene  constituta  repub.  nummo 
fttio  iraponi  debet,  quse  pretium  materise,  ex  qua  cuditur,  superat, 
taperet  ultra  modum  expensarum,  quss  in  signanda  pecunia  fiunt; 
ad  iingularum  ppecierum  valorum  parum  addere  potest.  Sed  hoc 
«ii<w  et  pr3?stationes  privatorum  non  jjcrtinet'.  Illud  pertinet,  quod 
tiicimos,  creditis  nummis  nihil  prseter  aestimationem  eorum  creditum 
Nligi,  rivcj*«isario  sequitur,  creditorem  teoeri  in  alia  forma  aut  materia 
ac<^ipere  contra  definitiooem  Pauli  in  d.  1.  DO  de  soluL  etiamsi  dam- 
eo  passurus  sit:  nam,  qui  recipit,  quod  credidit,  nihil  habet,  quod 
.ur.  Sequitur  et  hoc,  si  contingat  mutari  nummorum  bonitatem  in- 
id  est.  si  valore  veteri  retentio  percutiantur  novi  nummi  ex  dete- 
fnal«ria4  quam  ex  qua  cu^i,  qui  dati  sunt,  puta,  si  qui  dati  sunt,  cusi 
ttjt  t*x  pufo  auro,  postea  alii  feriantur  ex  auro  minus  puro  et  mixto  ex 
(lebitorem  restituendo  tot  mixtos  et  contamiuatoa,  quot  ille  puros  accepit, 
i  cum  insigni  injuria  creditoris:  et  contra  interpp,  iiene  omnium  doctri- 
qui  hoc  casu  soUitionem  faciendam  esse  statu unt  ad  valorem  intrinsecum 
qui  currebat  tempore  contractus,  testibus  Gail.  2,  obi«.  73,  n-  6  and  7. 
de  £eud.  ad  cap*  uu.  qua^  sunt  regaL  num.  62.     lUud  enim  maxime 
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If  it  is  paid  to  the  seller  in  gold,  the  seller  may  repay  it  in 
pieces  of  silver,  or  vice  versa.  In  like  manner,  though,  sabse- 
quent  to  the  payment  of  the  price,  the  pieces  in  which  it  is  paid 
are  increased  or  diminished  in  value,  though  they  are  discredited, 
and  at  the  time  of  their  redemption  their  place  is  supplied  with 
new  ones  of  better  or  worse  alloy,  the  seller,  who  exercises  the 
redemption,  ought  to  repay,  in  money  which  is  current  at  the 
time  he  redeems,  the  same  sum  or  quantity  which  he  received  in 
payment,  and  nothing  more  nor  less.  The  reason  is  that  in 
money  we  do  not  regard  the  coins  which  constitute  it,  but  onlj 
the  value  which  the  sovereign  has  been  pleased  that  they  shall 
signify :  ^^  Eaque  materia  forma  publica  percussa,  usum  domioi- 
umque  non  tam  ex  substantia  prsebet,  quam  ex  quantitate."  D. 
18,  1,  1.  When  the  price  is  paid,  the  seller  is  not  considered  to 
receive  the  particular  pieces,  so  much  as  the  sum  or  value  which 
they  signify ;  and,  consequently,  he  ought  to  repay,  and  it  ia 
suflBcient  for  him  to  repay,  the  same  sum  or  value  in  pieces 
which  are  current,  and  which  have  the  signs  authorized  by  the 
prince  to  signify  that  value.  This  principle  being  well  esta- 
blished in  our  French  practice,  it  is  sufficient  merely  to  state  it 
It  cuts  off  all  the  questions  made  by  the  doctors  conceruing  the 
changes  of  money.'  ^ 

314.  Bills  of  Exchange,  —  Negotiable  instruments  often  pw-     ; 
sent  questions  of  a  like  mixed  nature.^    Thus  suppose  a  oego- 
tiable  bill  of  exchange  is  drawn  in  Massachusetts  on  Englandi 
and  is  indorsed  in  New  York,  and  again  by  the  first  indorsee  in 
Pennsylvania,  and  by  the  second  in  Maryland,  and  the  bill  is 

in  hac  disputatione  considerandum  est,  quoniam  hie  finis  nummi  princifAli^ 
est,  ut  serviat  rebus  necessariis  comparandis,  auctore  Aristotele,  1  Polit.  6,qood 
mutata  monetae  bouitate  sive  extnnseca,  sive  intrinseca,  pretia  renim  omoioiB 
mutentur,  et  pro  modo  auctse  aut  imminutae  bonitatis  nummorum  crescaoivi^ 
decrescant:  quod  ipsa  docet  experientia:  eoque  facit  1.  2  C.  de  vet  nam.  p<'^ 
lib.  11.  Crescunt  rerum  pretia,  si  deterior  materia  electa,  aut  manentee«d«» 
materia  valor  auctus  sit:  decrescunt  electu  materiae  melioris,  aut  si  f»^ 
bonitate  materiae  manente  valor  imminutis  fuerit.  Fallitnr  euim  imperitafi* 
vulgus,  dura  sibi  persuadet,  ex  augment©  valoris  aurei  aliquid  sibi  lacri  icc^ 
dere.  Hoc  autem  f  imdamento  posito,  siquidera  neutri  contrahentiam  injuritf* 
fieri  volumus,  ita  definiendura  videtur,  ut  si  bonitas  monetae  intrinseca  mutftta 
sit,  tempus  contractus  si  extrinseca,  id  est,  valor  imposititius  tempus  solatiofl** 
in  solutione  f acienda  spectari  debeat.    Atque  ita  saepissime  judicatum  est.' 

*  Pothier,  Traits  du  Contrat  de  Vente,  n.  416.  I  quote  from  Mr.  Curf»- 
ing's  excellent  translation,  n.  419,  p.  264,  265.  See  Pardessus,  tom.  5.  tf^ 
1495,  p.  269-271.  «  See  post,  s.  344,  35.3-36L 
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lishonored  ;  what  damages  will  the  holder  be  entitled  to  ?  The 
aw  as  to  damages  iu  these  States  is  different.  In  Massachusetts 
t  is  ten  per  cent,  in  New  York  and  Pennsylvania  twenty  per 
sent,  and  in  Maryland  fifteen  per  cent.^  What  rule  then  is  to 
jovern?  The  answer  is  that,  in  each  case,  the  lex  loci  con- 
a^ctus.  The  drawer  is  liable  on  the  bill  according  to  the  law  of 
;he  place  where  the  bill  was  drawn ;  and  the  successive  indorsers 
ire  liable  on  the  bill  according  to  the  law  of  the  place  of  their 
ndoi-sement,  every  indorsement  being  treated  as  a  new  and  sub- 
stantive contract.^  The  consequence  is,  that  the  indorser  may 
render  himself  liable,  upon  a  dishonor  of  the  bill,  for  a  much 
higher  rate  of  damages  than  he  can  recover  from  the  drawer. 
But  this  results  from  his  own  voluntary  contract ;  and  not  from 
any  collision  of  rights  arising  from  the  nature  of  the  original 
contract.®  (a) 

1  3  Kent  Com.  116-120. 

*  Ante,  8.  307;  post,  s.  316;  Powers  v.  Lynch,  3  Mass.  77;  Prentiss  v. 
Savage,  13  Mass.  20,  23,  24;  Slacum  v.  Pomery,  6  Cranch,  221;  Depau  o. 
Humphreys,  8  Mart.  N.S.  (La.)  1,  14,  15;  Hicks  v.  Brown,  12  Johns.  (N.  Y.) 
142;  Bayley  on  Bills,  c.  A,  p.  28;  Phillips  &  Sewall's  edition;  Trimbey  v. 
Vignier,  1  Bing.  N.  C.  151,  159,  160;  ante,  s.  267;  post,  s.  316  a,  353-361;  3 
Barge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  771-774. 

*  Pardessus  has  discussed  this  matter  at  large.  He  adopts  the  general  doc- 
trine here  stated,  that  the  law  of  the  place  of  each  indorsement  is  to  govern,  as 
Mch  indorsement  constitutes  a  new  contract  between  the  immediate  parties. 
And  he  applies  the  same  rule  to  damages,  and  says  that  if  the  law  of  the  place 
where  a  bill  of  exchange  is  drawn  admits  of  the  accumulation  of  costs  and 
duu^  on  account  of  re-exchanges,  as  is  the  law  of  some  countries,  in  such  a 
CMe  each  successive  indorser  may  become  liable  to  the  payment  of  such  suc- 
cwsive  accumulations,  if  allowed  by  the  law  of  the  place  where  they  made 
their  indorsement.  He  seems  indeed  to  press  his  doctrine  further,  and  to 
hold  that  if  the  law  of  the  place  of  such  indorsement  does  not  allow  such 
accumulation  of  re-exchanges,  but  the  law  of  the  place  where  the  bill  is  drawn 
A)e8,  the  indorsers  will  be  liable  to  pay,  as  the  drawer  would.  But  his  rea- 
sooingdoes  not  seem  satisfactory;  and  it  is  certainly  inconsistent  with  the 
acknowledged  doctrines  of  the  common  law.  Pardessus,  Droit  Com.  art.  1500. 
See  also  Henry  on  Foreign  Law,  53,  Appx.  239-242;  3  Kent  Com.  115.  See 
Bothschild  r.  Currie,  1  Q.  B.  43. 

(a)  Bills  and. Notes.  — The  question  maker  of  a  note  or  the  acceptor  of  a 

of  the  rights  and  the  liabilities  of  par-  bill.     If  the  paper  is  made  or  accepted 

ties  to  bills  of  exchange  and  promis-  abroad  and   also  indorsed  there,  the 

lory  notes,  growing  out  of  the  fact  of  question  whether  a  title  has  been  con- 

BExecution  or  indorsement  in  a  foreign  veyed   to  the  plaintiff   indorsee  will 

xmntry,  as  determined  in  England,  depend  upon  the  law  of  the  foreign 

nay  be  thus  stated:  —  country;  the  acceptor's  engagement  in 

1.  In  regard  to  the  liability  of  the  that  case  being  to  pay  to  any  indorsee 
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315.  Contract  of  Drawer  and  Indorser.  —  It  has  sometimes  been 
suggested  that  this  doctrine  is  a  departure  from  the  rule  that  the 


who  acquires  a  title  by  the  law  of  the 
acceptor's  domicil.  If  by  that  law  the 
plaintiff  has  not  acquired  a  title,  he 
cannot  recover  in  England  though  his 
title  would  have  been  good  had  the 
indorsement  been  made  in  England. 
Trimbey  v,  Vignier,  1  Bing.  N.  C. 
151.  (LfOng  after  the  decision  in  this 
case,  in  which  it  was  held  that  no  title 
had  passed  by  the  foreign  and  govern- 
ing law  to  the  plaintiff,  it  was  dis- 
covered that  the  court  had  mistaken 
the  law  of  the  foreign  country;  but 
the  principle  of  law  declared  was  not 
affected.  Bradlaugh,  v,  De  Rin,  L.  R. 
5  C.  P.  473.) 

But  if  the  paper — e.  g.  a  note  —  was 
made  in  England  and  payable  there, 
and  indorsed  abroad,  so  as  to  pass  a 
title  by  the  English  law,  though  not 
by  the  foreign  law,  then  the  indorsee 
may  sue  in  England.  Lebel  v.  Tucker, 
L.  R.  3  Q.  B.  77.  For  as  Lush,  J., 
says  in  the  case  just  cited,  it  would  be 
anomalous  that  a  contract  made  in 
England  could  be  affected  by  the 
negotiation  and  circulation  in  an- 
other country  of  the  instrument  by 
which  it  was  constituted.  **  The 
original  contract  cannot  be  varied  by 
the  law  of  any  foreign  country  through 
which  the  instrument  passes.'*  See 
also  Woodruff  v.  Hill,  116  Mass. 
310. 

Shortly  after  the  decision  of  this 
case  it  was  however  held  by  the  Com- 
mon Pleas,  with  Lebel  v.  Tucker  be- 
fore the  court,  that  in  the  case  of  a 
bill  drawn  in  France  and  accepted  in 
England,  and  then  indorsed  in  France, 
effectively  according  to  English  law 
but  not  so  according  to  French  law, 
the  indorsee  could  not  sue  the  acceptor 
in  England.  Bradlaugh  v.  De  Rin, 
L.  R.  3  C.  P.  538,  Montague  Smith, 
J.,  dissenting.  The  case  was  reversed 
by  the  Exchequer  Chamber,  but  simply 
on  the  ground  that  the  lower  court 


had  mistaken  the  law  of  France.  5 

C.  P.  473.  See  supra.  Whether  this 
case  is  consistent  with  the  clearly  cor- 
rect decision  in  Lebel  v.  Tucker  mj 
deserve  consideration ;  for  though  the 
bill  was  drawn  in  France,  it  was  m- 
cepted  and  payable  in  EnghukL 
Could  the  acceptor's  contract  he 
**  varied  by  the  law  of  any  foreign 
counti-y  "  ? 

2.  In  regard  to  the  liability  of  an 
indorser  or  the  drawer  of  a  bill.  When 
presentment  and  demand  should  be 
made  to  charge  such  party  is  to  be  de- 
termined by  the  law  of  the  country  in 
which  the  paper  is  payable.  Boo- 
quette  v,  Overmann,  L.  R.  10  Q.  B. 
625.  See  Rothschild  v.  Currie,  1 Q.  B. 
43;  Hirschfield  v.  Smith,  L.  B.1C.P. 
340.  In  Rouquette  v.  Overmann, 
Cockbum,  C.J.,  lays  down  the  pro- 
position that  the  drawer  or  indoner 
**  engages  as  surety  for  the  due  per* 
formance  by  the  acceptor  of  the  obli- 
gations which  the  latter  takes  upon 
himself  by  the  acceptance.  His  liar 
bility  therefore  is  to  be  measured  by 
that  of  the  acceptor,  whose  surety  he 
is;  and  as  the  obligations  of  the  ac- 
ceptor are  to  be  determined  by  the 
lex  loci  of  performance,  m)  also  must 
those  of  the  surety,"  that  is,  with  re- 
gard to  presentment  and  demand.  In 
a  word,  the  indorser  cannot  on  theone 
hand  become  liable  before  the  matu- 
rity of  the  contract  of  the  acceptor  or 
the  maker;  and  on  the  other,  when  the 
liability  of  the  acceptor  or  the  maker 
does  accrue  by  force  of  law,  then  the 
liability  of  the  indorser  may  be  fix^* 

The  question  when  notice  of  dis- 
honor (on  a  demand  good  by  the  l*^ 
of  the  place  of  payment)  should  be 
given  is  governed  by  the  law  of  tw 
country  where  the  indorsement  ^ 
made.     Home  v.  Rouquette,  3  Q-  °* 

D.  514  (Court  of  App.),  doubting? 
Rothschild  v,  Currie,  1  Q.  B.  43,  4^- 


TOBdOII  OOKTRACrS. 


441 


|da«  of  payment  h  to  govern.*    But*  correctly  con- 
i  u  eoiirely  in  eonformity  to  ibe  rule.    The  drawer  and 

i  Con.  W),  400 1  ChiUy  oa  Bills,  p.  ldl>19l,  Stb  ed. ;  iiatA,  a.  did  ^ 


I  p,  Smith,  L,  R.  1  C.  P. 
of  fajmetii  wa«  thought, 
;fof  Roihsohtld  v.  Currio, 
l«w  ol  the  time  of  nnlioQ ; 
\akd  duvm  thut  if  thin  vi«w 
■!«  mmI  the  Uw  af  the  pUce 
ii»iil  mm»  to  gori^m,  then 
'  of  the  Uw 
ii  rMLity  ch#  rale,  though 
Utica  ftueh  notion  in  eoiu* 
i«  >  i  Hlncd)  would 

mnu  by  Uio  t«w  of 

ill»n»  Um>  «kiiMUid  of  pay- 
bo  li«  B«do.  In  this  view 
f  h^  fmtmtk^t  ii  RotliA- 
~  good  Unf ;  that 
»  to  be  ortrruled  no  far  jui 
Iftitiat  th«  kw  of  Ui«  pUce 
iM  Iht  particuUr  of 
Tbo  impurtaitoe  of 
MUtitliiUoaitig  the  fact 
hf  the  law  of  Uia  country 
i«  urdiciariljr  to  bo  regarded 
lo  notice)  may  ba  ie«ii  by 
iMi  by  titi)  law  of  Clio  do- 
of  a  bill  no  Dottco 
tt  rpquired,  aa  ia 
and  in  Pennaylvanla. 
fLia.it^ti««.  fcufira;  R^ad  9. 
V  Kow  if  an 

L  .^  ^«.»  ,'.^«  .*Ad  been  mado 
l^j0r  in  any  of  onr  J»UI«o 
iool  nmi*aee«pUnoi!  la  re* 
l«fv>  In  |^r«  noilea  would 
aomo  raaacm* 
lollioaitiialinn, 
th«landlnf( 
tbo  Inrrifo  Uw.     UcniQ 


i 


laaMl,  ifaaMnir  in  the 
€if  Jodieial  an* 
V  eoiilraa  wiih 
ia  that  if  hi*  own 
ia  oomp^IM  br  law 
\  will  indemnify 


him  on  receiving  due  notice  of  dia* 
honor.  H#>iice  where  there  is  a  forifign 
indorsee  who  htut  been  coinpGj)«»d* to 
pay  by  Uie  law  of  his  oouuLry  in  re- 
gArd  to  notice,  thouj^h  he  would  not 
have  been  bound  bj  the  Ltw  of  the 
c^iuntry  uf  the  indeinriifying  indoraer, 
Uie  latter  will  be  bound  to  reiniburae 
him  if  itotified  according  to  the  law  uf 
hi»  own  country,  llorne  r.  Kouquette, 
Brett,  J. 

Turning  to  the  American  oases,  it 
him  t»0Tnetimeii  been  bi-omdly  »aid  that 
tlie  drawt^r's  and  indurscr'H  coutriict  ia 
governed  by  the  law  of  tlie  state  wht?re 
it  waa  made.  Ay  mar  v.  Sht'ldon.  12 
Wend.  (N.  V.J430.  443;  Uolbrook  e. 
Vibbard,2  ikam.  (IIL)  im;  and  other 
caaea.  But  none  of  tlte  actual  dectsiona 
go  to  tliia  extent;  indeed  th'^m  is  Uttlo 
divorgefico  from  thc^  d^^ctrines  above 
laid  down  as  the  rule  of  the  Knglifih 
ounrta.  All  Umi  wo^  held  in  Aymar 
e.  8heklon  was  that  an  indorsee  of  a 
bill  indorMed  in  New  York  could  xue 
the  drnwrr  in  that  ^tate  up>n  notice 
of  no  n*a  ere  plants,  though  ho  rnnld 
not  hav*  done  »o  had  the  indor>i 
been  made  whei-o  the  bill  wa»  di 
And  all  that  tlie  court  decided  in  Hot* 
brook  p.  Vibbard  wa^  Uiat  a  Now 
York  ind»>rfier  waa  discharged  by  fail- 
ure of  l\w  holder  in  till  no  is  to  mnke 
demand  at  ttie  pla^  of  payment  (in 
liltnoi«),  A^^ain,  iu  nil>Mrnia  Bank 
r.  Laoombc,  84  N.  Y.  a^,  iH'B.  it  waa 
said  in  gvnrral  terms  thai  the  con- 
tracta  of  parties  to  bilU  ai»d  noti» 
Wire  to  he  oooatnied  ac^tirding  Ut  tiie 
hiwa  of  eaeii  plaee  at  which  tlie  doing 
of  anything  ia  cont^*mfilaleii  by  any 
of  the  part  tea*  Bui  thtti  waa  aaid  of  a 
bill  drawn  in  Louiaieiia  upon  a  l^arty 
in  Ki?w  York,  by  whom  it  waa  dia- 
honored,  the  couii  well  deddkf  thai 
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indorsers  do  not  contract  to  pay  the  money  in  the  foreign  pkce 
on  which  the  bill  is  drawn ;  but  only  to  guarantee  its  acceptance 


the  holder  might  give  notice  of  the 
dishonor  at  the  place  thereof. 

Few  of  the  peculiar  questions  of 
title  against  a  maker  or  an  acceptor 
upon  an  indorsement  under  a  law  dif- 
ferent from  that  of  the  forum,  such 
as  the  English  courts  have  had  to  con- 
sider,   app>ear  to  have  arisen  in  this 
country.     A  question  somewhat  simi- 
lar in  principle  to  that  in  Lebel  v. 
Tucker,  8upi*a,  arose  in  Woodruff  ». 
Hill,    116  Mass.  310,  and   a  similar 
conclusion  was  reached;  the  title  of 
indorsees  suing  in  Massachusetts  on  a 
note  payable  in   that  State,  but  in- 
dorsed to  them  in  New  York,  being 
held  to  depend  on  Massachusetts  law. 
Still  more  like  Lebel  v.  Tucker  was 
Everett  t\   Vendryes,   19  N.  Y.  430, 
with  the  same  result.     The  liability 
of  the  maker  or  acceptor  has  more 
often  been  considered  with  reference 
to  questions  of  interest,  usury,  and 
damages;   and  it  has  been  generally 
held  that  the  law  of  the  place  of  pay- 
ment must  govern.     Railroad  Co.  v. 
Ashland,12  Wall.  226;  Lee  i;.  Selleck, 
33  N.  Y.  615;  Dickinson  v.  Edwards, 
77  X.  Y.  573;  Hibemia  Bank  r.  La- 
coml>e,  84  N.  Y.  3b7,  377;  Roberts  v, 
McXeely,  7  Jones  <X.  C.»  506;  Hunt 
c.  Hall,'37  Ala,  702;  Howard  p.  Bran- 
ner,  23  La.  An.  369;  White  r.  Fried- 
lander,  35  Ark.  52;  Short  p.  Trabue, 
4  Met.  (Ky.)  299;  Trabue  p.  Short, 
18  La.  An.  257;  Trabue  r.  Short,  5 
Coldw.  (Tenn.)  293;  Ex  parte  Heidel- 
back,  2  lA>well,  526;  ante,  s.  296.     See 
also  Suse  r.  Tompe,  8  C.  B.  N.S.  538; 
In  re  State  Ins.  Co.,  9  Jur.  X.S.  298. 
.Vs  to  the  rule  in  Massachusetts  con- 
cerning interest,  see  not«  (a)  to  s.  291, 
ante:  Ex  parte  H»-idelback,  supra. 

If  however  all  contract^  affect-ed 
\\\t\\  usury  are  dtH?lared  absolutely 
void,  then  it  seems  they  will  be  held 
void  everywhere,  regardless  of  the 
place  of  |>erfonnance.     Akers  v.  De- 


mond,  103  Mass.  818;  Hyde  v.  Good- 
now,  3  Comst.  (N.  Y.)  266;  Andrews  r. 
Pond,  13  Peters,  65;  McDaniel  p.  Chi- 
cago Ry.  Co. ,  24  Iowa,  412.  See  ante, 
8.  243,  280,  note.  So  if  the  place  of 
performance  be  inserted  for  the  mere 
pmpose  of  evading  the  local  law,  that 
law,  it  is  said,  will  still  be  appM 
Railroad  Co.  v.  Ashland,  12  WaU.  226; 
Miller  r.  Tiffany,  1  WaU.  298.  On 
the  other  hand  it  is  held  that  a  note 
made  in  good  faith  at  a  rate  of  iDt^ 
rest  allowable  in  the  state  in  which  it 
was  executed,  but  payable  in  a  stite 
in  which  such  rate  would  be  usorioos 
will  be  governed  by  the  law  of  the  sUli 
of  the  making.  Miller  r.  Tifiany,!*- 
pra ;  Arnold  r.  Potter,  22  Iowa,  194, 
198;  Butters  v.  Olds,  11  Iowa,  1.  See 
Chapman  v.  Robertson,  6  Paige  (N.I.) 
627. 

There  is  want  of  harmony  anoo; 
the  American  cases  upon  the  queetion 
of  the  right  of  an  indorser  or  the 
drawer  of  a  bill  to  nuse  the  defeooe 
of  usury  in  the  contract  of  the  maker 
or  acceptor,  where  that  contract  wii 
made  in  another  state  by  the  lam  of 
which  usury  is  a  defence.  In  some  of 
the  cases  it  is  laid  down  on  the  aatho- 
rity  of  English  decisions  that  the  lav 
of  the  place  of  indorsement  or  dravisf 
must  govern  concerning  the  qneetioa 
of  interest  and  of  usury.  The  ISxi^ 
cases  referred  to  are  Gibbs  v.  Fremoitf i 
9  Ex.  25,  Allen  v.  Kemble,  6  Hoore, 
P.  C.  314,  321,  and  Cooper  v.  WaMt- 
grave,  2  Beav.  282,  285  (concemiBf 
which  see  the  observations  of  Cock- 
burn,  C.J.,  in  Rouquette  r.  OvcriDaniii 
L.  R.  10  Q.  B.  525).  The  cases  in  ap- 
parent accord  with  these  are  the  foUov- 
ing:  Bank  of  Georgia  r.Lewin,  45  Bart). 
(N.  Y. )  340;  Balme  v.  Wombough,38 
Barb.  352;  Bowen  r.  Bradley.  9  Abb. 
Pr.  X.S.  (X.  Y.  >  395;  Wavne"  Bank  t. 
Ix>w,  6  Abb.  X.  C.  (N.  Y.)*76;  Opdyke 
r.  Merwin,13  Hun  (N.  Y.)  401;  Aymar 


CHAP,  vin.] 


FOREIGN  CONTRACTS. 


443 


and  payment  in  that  place  by  the  drawee ;  and  in  default  of  such 
payment  they  agree  upon  due  notice  to  reimburse  the  holder  in 


V.  Sheldon,12  Wend.(N.  Y.)439;  Short 
r.  Trabue,  4Met.  (Ky.)  299,  304;  Dun- 
das  V.  Bowler,  3  McLean,  397,  400. 
None  of  these  cases  however  were  de- 
cided by  courts  of  final  resort  except 
Short  V.  Trabue,  and  that  contains 
only  a  dictum  on  the  subject. 

The  law  of  the  place  of  payment 
was  on  the  other  hand  held  to  be  the 
governing  law  in  Jewell  r.   Wriglit, 
30  N.    Y.  259,  and  in  Dickinson  w. 
Edwards,  77  N.  Y.  573;  unless  an  in- 
tention were  shown  that  it  was  con- 
templated that  the  paper,  before  the 
liability  of  the  drawer  or  indorser  at- 
tached, should  be  negotiated  in  some 
state  other  than  the  one  whose  law 
was  set  up  in  defence.      Upon  this 
ground  the  court  in  Dickinson  f .  Ed- 
wards distinguished  Tilden  i;.  Blair, 
21  WaU.  241,  where  a  bill,   though 
payable  in  New  York,  was  returned 
by  the    New  York  acceptors  to  the 
^wer  in  Illinois,  that  it  might  be 
tt»re  negotiated  by  him.     *  The  rul- 
^g  consideration  in  that  case,'  said 
^olger,  J.  in  Dickinson  v,  Edwards, 
*wa8  the  intention   of  the  acceptors 
*^  the  draft  should  be  used  in  llli- 
'^^  aa  a  contract  of  that  state,  in  ac- 
f^'^nce  with  its  laws.'     See  Wavne 
^k  V,  Low,  81  N.  Y.  566,  570.     On 
^®  same  ground  the  court  in  Dickin- 
^^  *•  Edwards  distinguished  Bank  of 
^»1&ia  V.  Lewin,  45  Barb. ( N.  Y.)  340, 
^  Kational  Bank  r.  Morris,  1  Hun 
(^'  Y.)  680,  and  considered  that  Ken- 
^^y  p.  Bassford,  6  Hill  (N.  Y.)  526, 
Hyde  ».Goodnow,  3  Comst.  (N.  Y.)  266, 
»«^d  Aferchants'  Bank  v.  Spalding,  9 
^*  Y.  53,  were  not  inconsistent  with 
the  decision  laid  down  in  Jewell  v. 
Wright,  supra,  and   now  reaffirmed. 
Tb«  following  cases  were  overruled: 
Bo^en  p.  Bradley,  9  Abb.  N.S.  f N.  Y.) 
895;  Wayne    Bank  r.  I^w,  6   Abb. 
5-  C.  (N.  Y.)  76.     But  see  Wayne 
B»nk  V.  Low,  81  N.  Y.  566.    See 


also,  as  declaring  Jewell  v.  Wright  to 
be  the  law,  Ilildreth  i;.  Shepard,  65 
Barb.  (N.  Y.)  269.  Other  cases  were 
also  reviewed  in  Dickinson  v.  Ed- 
wards; and  that  case  may  be  consi- 
dered as  having  settled  the  law  of 
New  York.  See  Hibernia  Bank  ». 
Lacombe,  84  N.  Y.  367,  377. 

In  the  absence  of  evidence  to  indi- 
cate some  other  intention  by  the  par- 
ties, the  rule  in  Dickinson  v.  Edwards, 
and  Jewell  v.  Wright,  must  be  correct 
if  it  is  true  (and  there  can  be  no  doubt 
on  that  point)  that  the  drawer  or  in- 
dorser, for  the  purpose  in  question, 
stands  as  surety  to  the  acceptor.  The 
liability  of  the  principal  and  surety,  in 
the  absence  of  fraud  upon  the  latter, 
must  be  commensurate.  If  the  prin- 
cipal debtor  must  pay  a  certain  sum, 
how  can  the  surety  escape  liability  to 
the  creditor  for  any  part  of  that  sum 
when  nothing  has  been  done  by  the 
creditor  to  affect  his  liability?  And 
on  the  other  hand  if  by  the  law  of  the 
place  of  payment  the  principal  debtor 
has  a  defence  in  whole  or  in  part,  or 
if  the  rate  of  interest  there  is  lower 
than  where  the  indorsement  or  the 
drawing  was  effected,  how  can  the 
indorser  or  drawer  be  compelled  to 
pay  the  whole,  or  to  pay  at  the  rate 
fixed  by  the  lex  loci  contractus? 

The  question  of  the  time  for  pre- 
sentment and  demand  in  relation  to 
the  liability  of  drewers  and  indorsers, 
as  well  as  of  acceptors  and  makers, 
must,  according  to  the  same  principles, 
be  governed  by  the  law  of  the  place 
of  payment;  and  so  our  courts  hold, 
with  the  English.  Aymar  v,  Sheldon, 
12  Wend.  439;  Chatham  Bank  t^. 
Allison,  15  Iowa,  357;  Thorp  r. 
Craig,  10  Iowa,  461.  But  see  Hatcher 
V,  McMorine,  4  Dev.  122,  124. 

Whether  notice  of  dishonor  should 
be  given,  and  whether,  on  demand 
good  at  the  place  of  payment,  such 


444 


CONFLICT  OF  LAWa 


[s.  31&-3161. 


principal  and  damages  at  the  place  where  they  respectivdy 
entered  into  the  contract.^ 

316.  Time  of  Payment  —  Nor  is  it  any  departure  from  the  role 
to  hold  that  the  time  when  the  payment  of  such  a  bill  is  to 
accrue  is  to  be  according  to  the  law  of  the  place  where  the  bill  is 
payable ;  so  that  the  days  of  grace  (if  any)  are  to  be  allowed 
according  to  the  law  or  custom  where  the  bill  is  to  be  accepted 
and  paid  ; '  for  such  is  the  appropriate  construction  of  the  con- 

1  Potter  p.  Brown,  5  East,  124,  130 ;  Hicks  o.  Brown,  12  Johns.  (N.  T.) 
142;  Powers  o.  Lynch,  3  Mass.  77;  Prentiss  v.  Savage,  13  Mass.  20,  24;  Par* 
dessus.  Droit  Com.  art.  1497. 

<  See  2  Kent  Com.  459,  460;  Chitty  on  Bills,  p.  191,  8th  ed  ;  Potiiier, 
Contrat  de  Change,  n.  15,  155;  5  Pardessus,  s.  1495;  post,  s.  347,  36L 


notice  will  be  effective,  are  to  be  de- 
termined by  the  law  of  the  place  of 
indon^ment.  The  matter  of  notice 
(unlike  presentment  and  demand)  has 
nothing  to  do  with  the  liability  of  the 
maker  or  acceptor;  it  concerns  the 
party  notified  alone.  Avmar  v.  Shel- 
don," 12  Wend.  (^N.  Y.)  ij9;  Thorp  v, 
Craig.  10  Iowa,  461;  Allen  r.  Mer- 
chanU'  Bank,  22  Wend.  (N.  Y.)  215; 
Short  r.  Trabue,  4  Met  (Kv.)  299; 
ilulbrook  r.  Vibbard,  2  Scam.  (111.) 
4l»5;  Hatcher  r.  McMorine,  4  Dev. 
.X.  C.)  122:  lA>wry  r.  Western  Bank, 
7  Ala.  12i);  Hunt  V  Standart,  15  Ind. 
H.'i  (overruling  Shanklin  r.  Cooper, 
8BUikr  (Ind)  41):  Huse  r.  Ham- 
blin.  29  Iowa,  501.  Whether  protest 
18  neiv^ii^Mry  i$  said  to  depend  on  the 
law  of  the  place  of  payment.  Dunn 
r,  Adams,  1  Ala.  527.  Sed  quaere, 
l>ev'ause  prv^te^^t  (like  notice)  has  no- 
thing  to  do  with  the  liability  of  the 
l>ayor.  But  if  pi\>te*t  is  required  by 
tho  law  of  the  iudorser**  contract,  it 
may  W  uiavie  acwrxliiijx  to  the  prao- 
tivv  in  the  ivuntry  of  the  demand: 
any  other  nH\uii\*ment  ^vuld  be  unrea- 
5i*.>u<iMe,  .Xymarr.  Sheldon,  12  Wend. 
vN.  Y.  4.*<J:  IvAuk  of  Rvvhester  r. 
i^ray.  2  Uill  (N.  Y.>  227:  Tioknerr. 
Uolvrtji,  U  l.a.  li  The  law  of  the 
pUw  of  iudv»r>4fm^nt.  lituitinir  the  lia- 
bility of  Au  iuvlonjer  iu  a  way  uu- 
kuowu  tv.>  the  law  merchants  will  also 


govern  in  an  action  against  the  in- 
dorser.  Williams  v.  Wade,  1  Met 
(Mass.)  82;  Short  v.  Trabue,  4  Met 
(Ky.)  299;  Trabue  v.  Short,  18  La.  Ao. 
257 ;  Trabue  v.  Short,  5  Coldw.  (Teun.) 
293;  Carlisle  r.  Chambers,  4  Bush  (Ej.) 
268;  Hyatt  r.  Bank  of  Kentuckf.  8 
Bush  (Ky.)  193;  Mix  r.  SUte  Bank,  13 
Ind.  521 ;  Nichols  p.  Porter,  2  W.  Va. 
13;  Dunnr.  Adams,  1  Ala.  527;  Cox  ft 
Adams,  2  Kelly  (6a.)  158;  Dandisv. 
Bowler,  3  McLean,  397, 4(X).  But  see 
Coffman  v.  Bank  of  Kentucky,  41  Miat. 
212,which  appears  to  have  been  wronf 
ly  decided.  (Whether,  in  an  action 
against  the  maker  of  a  note,  the  paper 
is  negotiable,  will  depend  upon  the  liv 
of  the  place  where  it  is  made,  uilesi 
pavable  elsewhere.  Dow  r.  BoweD,  12 
K.H.  49). 

Indorsement  however  is  not  iieoe»> 
sarily  effected  in  contemplation  of  law 
in  the  place  where  the  signature  ii 
written.  Where  an  indorsement  is 
written  in  one  state,  but  is  not  to  be- 
come effective  until  n^otiatioD  and 
delivery  of  the  paper  in  another,  the 
indorsement  is  deemed  to  be  made  in 
the  state  of  delivery.  Lee  r.  Sellect 
3:3  X.  Y.  615:  Co<Jk  r.  Litchfield,  9 
N.  Y.  279:  Hyde  r.  Goodnoir,  S 
Comst  (X.  Y.)  270:  Gay  ».  Rainey,89 
III  221:  Chatham  Bankr.  Allison,  15 
Iowa.  357;    Freese   v.    Brownell,  S5 

^^  J.  2S5. 
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mel  according  to  the  rules  of  law-  and  tbe  presumed  iDtention  of 
lie  jmrta^.' 

S16  «.  Jkioraement, — Another  illustration  of  the  general  doc- 

riii#  maj  be  derived  from  the  ease  of  negotiable  paper,  as  to  the 

iadtiig  oUUgiition  and  effect  of  a  blank  indorsement.     It  seems 

pit  by  tbe  law  of  F'rance  an  indorfsement  in  blank  of  a  promid- 

Dc»t«  does  not  transfer  the  property  to  the  holder  unless 

pnacribed  formalities  are  observed  in  the  indorsement, 

ih%  date,  the  consideration,  and  the  name  of  the  party 

order  it  ia  pa^^sed  ;  otherwii»e  it  t^  treated  as  a  mere 

iraf  ion.^     Now  let  us  suppose  a  note  made  at  Paris,  payable 

btlie  order  of  tbe  payee,  and  he  should  there  indorse  the  same 

D  blank  iritbout  Ibo  prescril>cd  formalities,  and  afterwards  the 

NUor  abo^iild  sue  the  aiaker  of  the  note  in  another  country,  as,  for 

in  England,  where  no  such  formalities  are  preacrihed ; 

I  would  arise,  whether  the  boldtir  could  recover  in  such 

in  an  Engli^ih  court  upon  such  an  indorsement.     It  has 

[held  lb  1    *        Jinot ;  and  this  decision  seems  to  be  founded 

true  I  1  -*  of  international  jurisprudence  ;  for  it  re- 

{not  to  the  form  of  the  remedy,  but  to  tbe  interpretation 

bMigstion  of  the  contract  created  by  the  indorsement,  which 

Id  be  governed  by  the  law  of  the  place  of  indorsement.* 

14*  Cifmtraet  qf  Jndoner,  —  Another  illustration  may  be  de- 

fn  Hflferent  obligations  which  an  indorsement  createa 

*-Uis.     By  the  genend  commercial  law,  in  order  to 

Mile  the  indonee  to  recover  against  any  antecedent  indorser 

i^M  a  oegoliable  note,  it  is  only  necentiary  that   due  demand 

be  made  upon  the  maker  of  the  note  at  its  maturity,  and 

of  tlie  dishonor  to  the  indorser.     But  by  the  laws  of 

^wof  ibe  American  States  it  is  required^  in  order  to  charge  an 

^ttltOHlciit  indofien  that  not  only  due  demand  should  be  made 

■•4  dvi  notieo  given*  but  that  a  suit  shall  be  previon?>ly  com- 

airainat  the  maken  ftnd  prosecuted  with   effect  in    tho 

where  be  resides ;   and   then,   if  pnvm»'nt   cannot  bo 

from  htm  under  the  judgment,  the  indorsee  may  have 

^^^o^am  to  tbe  iodofeer.    In  such  a  c.nse  it  is  clear,  uj>on  prin* 

>  Ur.JmtOm  Msftia.  bi  Tid^l  r.  Thomp«^n,  11  Mart  (l^,)  2a,  24. 

*  G^  di  Comamt,  art  1^7, 139  ;  THmbty  w.  Vigaitr,  X  BIng.  K.  C.  151 « 

*  tnwkmj  r.  VigBkr.  1  Biaf.  N.  C.  l&l,  15^-100;  a&te,  i.  372. 
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ciple,  that  the  indorsement,  as  to  its  legal  effect  and  obligation 
and  the  duties  of  the  holder,  must  be  governed  by  the  law  of  the 
place  where  the  indorsement  is  made.  This  very  point  has  been 
recently  decided  in  a  case  where  a  note  was  made  and  indorsed 
in  the  state  of  Illinois.  On  that  occasion  Mr.  Chief  Justice 
Shaw,  in  delivering  the  opinion  of  the  court,  said:  'The  note 
declared  on,  being  made  in  Illinois,  both  parties  residing  there  at 
the  time,  and  it  also  being  indorsed  in  Illinois,  we  think  that  the 
contract  created  b}^  that  indorsement  must  be  governed  by  the 
law  of  that  state.  The  law  in  question  does  not  affect  the 
remedy,  but  goes  to  create,  limit,  and  modify  the  contract 
effected  by  the  fact  of  indorsement.  In  that  which  gives  force 
and  effect  to  the  contmct,  and  imposes  restrictions  and  modifica- 
tions upon  it,  the  law  of  the  place  of  contract  must  prevail  when 
another  is  not  looked  to  as  a  place  of  performance.  Suppose  it 
were  shown  that,  by  the  law  of  Illinois,  the  indorsement  of  a 
note  by  the  payee  merely  transferred  the  legal  interest  in  the 
note  to  the  indorsee  so  as  to  enable  him  to  sue  in  his  own  name, 
but  imposed  no  conditional  obligation  on  the  indorser  to  pay;  it 
Avould  hardly  be  contended  that  an  action  could  be  brought  here 
upon  such  an  indorsement  if  the  indorser  should  happen  to  be 
found  here,  because  by  our  law  such  an  indorsement,  if  made 
here,  would  render  the  indorser  conditionally  liable  to  pay  the 
note.  By  the  law  of  Illinois  the  indorser  is  liable  only  after  a 
judgment  obtained  against  the  maker  ;  and  as  no  such  judgment 
appears  to  have  been  obtained  on  this  note,  the  condition  upon 
which  alone  the  plaintiff  may  sue  is  not  complied  with,  an<l 
therefore  the  action  cannot  be  maintained.'  ^ 

317.  Defences  to  Negotiable  Securities,  —  But  suppose  a  nego- 
tiable note  is  made  in  one  country  and  is  payable  there,  and  it  is 
afterwards  indorsed  in  another  country,  and  by  the  law  of  the 
former   country  equitable  defences  are   let  in   in    favor  of  the 
maker,  and  by  the  latter  such  defences  excluded ;  what  rule  is  ^ 
govern,  in  regard  to  the  holder,  in  a  suit  against  the  maker  to 
recover  the  amount  upon  the  indorsement  to  him  ?    The  answer 
is,  the  law  of  the  place  where  the  note  was  made  ;  for  there  tbc 
maker  undertook  to  pay ;  and  the  subsequent  negotiation  of  t»^® 
note  did  not  change  his   original   obligation,   duty,   or  rights^* 

»  Williams  v.  Wade,  1  Met.  (Mass.)  82,  83. 

«  Ory  r.  Winter,  4  Mart.  N.S.  (La.)  277;  post,  s.  382,  343,  344. 
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of  l*illg  arc  governed  by  iho  same  principles.  They 
contractb  of  acceptance  in  the  pkce  whore  they  are 
^mnd  where  they  are  to  be  performed.'  So  Paul  Voet  lays 
llie  doctrine.^  *  Quid  &i  de  Uteris  cambit  incidat  qiisestio; 
'loetit  erit  lipectiindns  ?  Is  espectandus  est  locus,  ad  quern 
M  dcsliiiatie,  et  tUideui  acceptatte/  Rut  suppose  a  negotiable 
>ceplance,  or  a  negotiable  note,  made  payable  generally  with- 
it  any  «pc*  i''  ■ .  ■  ^  ■ '"  '  ;  what  law  is  tt>  govern  in  case  of  a 
lion  I"         ;  rr  to  another  in  a  foreign  countrj*  in 

to   the  acceptor  or  to  the  maker?    Is  it  a  contract  by 
to  r^y  tti    any  place  where  it  is   negotiated,  so  as  to  be 
pd  a  tontntet  of  tliat  particular  place  and  governed  b}'  itn 
T1i«  Supreme  Court  of  Massachusetts  have  held  that  it 
a  debt  payable  anywhere,  by  the  very  nature  of  the  con- 
[;  atid  it  i«  a  promi^  to  whosoever  shall  he  the  holder  of  the 
ijot«.*     Asisuming  this   to  be  true,  still  it  does  not  follow 
law  of  the  place  of  the  negotiation  is  to  govern  ;  for  the 
tf  y  not,  aa  to  the  acceptor  or  the  maker,  a  new  contract ; 
m  onder  and  a  part  of  the  original  contract,  and  springs  up 
the  law  of  tlie  place  where  that  contract  was  made.    A 
In  pay  generally  is  governed  by  the  law  of  the  place 
it  is  made ;  for  the  debt  i^  payable  there  as  well  as  in 
^  other  place.^  (a)    To  bring  a  contract  within  the  general 

V,  Oir«ii,  4  B,  ^  A.  654;  knto, ».  307;  post,  ».  333-^^15,  If  miula 
.-•p»  ,  jfi  and  Acie«i>ted  tlitr^  payable  in  another  place,  Uie  Iaw  nf  the 
hm  ^imrm  tUm  bill  Iji  payahb  govtma*  Cooper  t\  Earl  of  WalJegmvp^ 
Buf*  ttS.  Ultal  bilb  are  deemt^d  foit^Igii?  BIIIa  clrawij  tn  one  «tat^^  pav- 
kli  Ift  another  atatft.  are  tjeeni'nl  foreitfn*  Biicknor  t\  Finlry,  2  IVt.  580; 
■l^  r.  H  '  ttd*  (N.  T.)  204,  272;  Wolla  i^^  Mliitehead,  lo 

■^(?f.  Y.)  li  r.  Cuirie,  1  Q.  B*  43. 

^p.  Tort  dm  &uiMU  «.  'J.  c.  3,  II.  14,  |K  270,  ed,  1713;  Id*  p.  327,  od* 

*&fa|^anl  r,  MarahaU.  b  '  i».)  104,     And  me  SaToy«  ».  Mafah, 

>*)U.(Maai.)  :i04,  peal,  i  IG. 

•  ft»  Rfwwj  w.  King.  2  H,  &  A.  ilOl;  Sprowlo  r.  Lpggr,  I  R  &  C.  l(i; 
■l^a  yr?  .1  r^-t  a.  3251;  Don  r.  I.ippimitim  5  CL  «c  F.  I,  12,  13.  In  thia 
MfVK  .  Tcchanije  wa«  drawn  and  ac<?fpl*Hi  in    Paria  by  a  8cot4:li- 

*mmti  .*.  .voUaiul,  and  it  wtm  payab1«^  gii^n'^nUly.  It  jM*efiiA  tliat,  by 
^liVil  SooUttftd,  sa  aooeptanoe  U  dt^emed  payable  at  the  pbc»^  of  tho  domi- 
"fttf  1U  ttonrptiw  al  Ui»  time  mhcn  it  WctJines  du«.  I^rd  Brmighaiu  on  tbia 
*^Ma  mi4:  *  II  ap^kean  tlial  in  Scotland,  —  and  it  Is  ratber  lingular  tlmt  It 
I  ba  ipv  ^  whim  a  bill  U  a«^c4^pied  f^mif ratly*  wltbotit  any  i^artieular 
U  fkaQ  ba  deemed  payables  at  the  plac^  at  wliicb  tb«  ao 

(«)  Bm  r^  V.  llibbafd,  20  Vt.  702. 
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rule  of  the  lex  loci,  it  is  not  necessary  that  it  should  be  payaUe 
exclusively  in  the  place  of  its  origin.  If  payable  everywhere, 
then  it  is  governed  by  the  law  of  the  place  where  it  is  made ;  for 
the  plain  reason  that  it  cannot  be  said  to  have  the  law  of  snj 
other  place  in  contemplation  to  govern  its  validity,  its  obligation, 
or  its  interpretation.  All  debts  between  the  original  parties  are 
payable  everywhere  unless  some  special  provision  to  the  contrary 
is  made  ;  and  therefore  the  rule  is  that  debts  have  no  situs,  bat 
accompany  the  creditor  everywhere.^  The  holder  then  takes  the 
contract  of  the  acceptor  or  maker,  as  it  was  originally  made,  and 
as  it  was  in  the  place  where  it  was  made.  It  is  there  that  the 
promise  is  made  to  him  to  pay  everywhere.* 

318.  Formalities  required  by  the  Lex  Solutionis.  —  A  case  a  little 
more  difficult  in  its  texture  is  when  a  contract  is  made  in  one 
country  for  payment  of  money  in  another  country,  and,  by  the 
laws  of  the  latter,  a  stamp  is  required  to  make  the  contract  valid, 
and  it  is  not  by  those  of  the  fonner ;  whether  it  is  governed  by 
the  lex  solutionis,  or  by  the  lex  loci  contractus,  as  to  the  stamp. 
It  has  been  held  that  a  stamp  is  not  required  in  such  a  case  to 
give  validity  to  the  contract,  upon  the  ground  that  an  instro- 
ment,  as  to  its  form  and  solemnities,  is  to  be  governed  by  the 
lex  loci  contractus,  and  not  by  the  law  of  the  place  of  pay- 
ment ;  and  that  therefore  a  stamp  is  not  required  by  the  princi- 
pal.^ On  that  occasion  the  court  said :  *  An  instrument,  as  to  its 
form  and  the  formalities  attending  its  execution,  must  be  tested 

ceptor  is  domiciled  when  it  becomes  due.  It  becomes  of  some  importance  to 
know  where  the  bills  were  payable,  because  this  principle,  which  has  been 
adopted  of  late  years  in  many  of  the  Scotch  decisions,  and  towards  which  I 
admit  the  great  leaning  of  the  Scotch  profession  is,  renders  it  material  to  con- 
sider whether  this  is  a  Scotch  or  a  foreign  debt.  Yet  sometimes  this  expres- 
sion is  used  in  the  cases  without  affording  any  accuracy  of  description;  ^o^ 
sometimes  the  debt  is  called  English,  or  French,  in  respect  of  the  place  where 
the  contract  was  made;  sometimes  it  is  the  place  of  the  origin,  sometimes oi 
the  payment  of  the  -contract,  and  sometimes  of  the  doraicil  of  one  of  the  P*""" 
ties.     But  at  all  events  it  becomes  important  to  consider  whether  this  was  a 

foreign  or  a  Scotch  debt.  In  the  present  case  it  was  held  most  properly  to  w 
a  foreign  debt.  That  is  a  fact  admitted;  it  is  out  of  all  controversy.  1^]* 
therefore  must  now  be  taken  to  be  a  French  debt;  and  then  the  general  law  tf 
that  where  the  acceptance  is  general,  naming  no  place  of  payment,  the  pi*^ 
of  payment  shall  be  taken  to  be  the  place  of  the  contracting  of  the  debt.  1 
shall  therefore  deal  with  this  bill  as  if  it  was  accepted  payable  in  Paris.' 

*  Blanchard  ©.  Russell,  13  Mass.  1,  C;  Slacum  v.  Pomery,  6  Crancht  221  i 
post,  s.  329,  362,  399,  400.  »  Post,  s.  343,  344. 

«  Mr.  Justice  Martin,  in  Vidal  v,  Thompson,  11  Mart.  (La.)  23-25.   Ba* 
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H|  bwB  of  the  place  where  it  ia  made ;  but  the  laws  and 
mbof  ibe  {vlace  where  the  obligHtiou  of  which  it  is  evidence  U 
hi  falfiUed  must  regulate  the  performance.  A  bill  drawn  out  of 
ImIoii  moat  be  paid  at  the  expiration  of  tlie  dayi»  of  grace  which 
t  lawB  aiMi  asigea  of  that  place  recognize,  but  need  not  have 
ne  fltampa  which  are  by  law  required  on  a  bill  drawn  there/  ' 
S19.  Com  oa  fo  Place  of  Contract.  —  But  a  case  more  difficult 
I  noODcile  with  estahlighcd  principles  in  its  actual  adjudication 
It  €0Oiirred  in  Ma8«tachu:k:tts.  A  bill  of  ejcchange  was  drawn 
I  Maoelieatcr,  in  England,  upon  a  firm  estnblii^hed  at  BostoUi  in 
ItKafihiiiCttii,  payable  in  London,  and  whs  accepted  at  Man* 
UiUrlrf  one  of  the  firm  then  there.  The  bill  was  therefore 
rtwn  in  England,  aocepted  in  England,  and  payable  in  Eng* 
mL    Etti   upon  its  di^shonor   it  was   held    tlmt  it  wa^   to  be 

1  A  bill  accepted  in  Boston,  because  the  domicil  of  the  firm 

»«iid  that  damages  were  recoverable  of  ten  per  cent,  as 

bo  upon  a  lik^  bill  accepted  in  Bobtoii.^     There  waa 

opoA  the  face  of  the  bill  that  alluded  to  an  acceptance  in 

»and  nothing  in  the  circunit^taneea  that  [xiinted  in  t^hat  di- 
It  was  certainly  competent  for  the  iirm  to  contract  in 
Ki|iaod,  and  to  aeuepi  in  England  [  acid,  beyond  all  question,  if 
Ij^lifll  bad  been  drawn  stolelyon  the  person  who  accepted  it,  the 
^H|Biie#  mitot  have  been  deemed  to  be  made  in  England,  not* 
^■aoditig  ^  *  niicil  was  in  Roaton.  Ih  there  an)  difTerenoa 
j^Pu  an  ^i  1  e  by  a  firm  and  an  acceptance  by  a  single 

IttNi  ?   Is  not  the  general  principle  of  law  that  which  is  affirmed 
f  CsMTigiai  that  a  contract  or  ivccepbiuee  ij>  to  be  deemed  made 

ttbe  oootraot  or  acceptance  is  perfected  ;  '  eo  loci,  quo  uUi* 


,  t.  9a0  ftod  nnta,  362,  262  a ;  W]rnn«  v.  Jadnon.  2  Russ.  851 ;  CUgg 
f,  S  Cscap.  166;  Jomei  r.  CAtherwood,  3  DowL  &  Ej.  190  . 


^GciiMiimw  tw  Bender,  6  Mom.  157.     The  csjw  of  Aev^bal  p*  Lcry,  10  Bsti^. 
tci  have  inrohctl  a  qucntioti  very  nearly  the  8miie«  amiiig 
of  fnuidji  of   Enf^lAiid,  the  coti tract  having  bocti  made  in 
fbr  the  dellverj  of  Uie  itooda  purchaffod  in  England.     Thn 
1  hv  liia  to  luifv  thought  that  the  contract  wos  to  Lms  governed  by 
of  fnMult,  mlihoagh  txiada  ia  ^pain.    iWe  ante,  a.  262  a, 
M«^    §m  akD  Cmfitr  w.  Earl  Wald^irimve.  2  Bcav,  282.  (a) 
Vm.  m.  a.  1 ;  anU,  a*  285, 

■u  Bfowiit  13  C.  B.  601,  la  an  iipwi  decitioo  m  that  dhcU 
29 
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upon  that  ground  in  many  modem  authorities.^  And  therefore, 
if  the  acceptor  be  an  accommodation  acceptor  in  one  country, 
payments  made  by  him  of  the  bills  drawn  by  the  drawer  in  afo^ 
eign  country  will  be  deemed  payments  under  a  contract  made 
with  the  drawer  in  the  place  of  acceptance  and  payment.* 

320.  Case  in  New  York,  —  The  doctrine  maintained  in  Massa- 
chusetts in  this  last  case  is  directly  in  conflict  with  that  main- 
tained under  similar  circumstances  by  the  Supreme  Court  of 
New  York.  The  latter  court  has  held  that  the  bill,  having  been 
drawn  in  England,  and  made  payable  there,  and  accepted  there, 
it  was  to  be  treated  as  an  English  contract ;  and  that  the  Eng- 
lish interest  of  five  per  cent  only  was  to  be  allowed  for  the  delay 
of  payment.^  This  decision,  being  in  entire  harmony  with  the 
general  principles  on  this  subject,  will  probably  obtain  general 
credit  in  the  commercial  world.* 

320  a.  Limited  Partnerships.  —  Many  other  cases  might  easily 
be  put  to  illustrate  the  law  in  relation  to  the  conflict  of  the  laws 
of  different  countries  in  cases  of  contract.  In  some  countries 
there  are  limited  or  special  partnerships,  called  in  France  partr 
nerships  en  commandite.  In  these  partnerships  the  contract  is 
between  one  or  more  partners  who  are  jointly  and  severally  re- 
sponsible for  the  whole  contracts  and  orders  of  the  partnership, 
and  one  or  more  partnei's  who  merely  furnish  a  particular  amount 
of  funds,  and  are  responsible  only  to  the  amount  of  such  funis 
and  who  are  called  commandataires,  or  partners  en  comman- 
dite.^ Similar  limited  partnerships  are  also  authorized  in  some  of 
the  American  states.  Now  let  us  suppose  an  order  given  by 
the  general  partner  in  such  a  firm  in  one  of  such  states,  upon  a 
house  in  England,  for  the  purchase  of  goods  there ;  and  they 
were  accordingly  purchased  in  England  on  the  credit  of  thefirnJ- 
If  the  partnership  became  insolvent,  the  question  might  then 
arise,  whether  the  partner  en  commandite  was  liable  to  pay  f^^ 
the  goods  beyond  the  amount  of  the  funds  which  he  had  contri^ 
uted  or  was  bound  to  contribute  for  the  partnership.  That  qa^*" 
tion  might  essentially  depend  upon  another,  whether  the  contr^^^ 

1  Boyce  v.  Edwards,  4  Pet.  Ill ;  P.  Voet,  de  Statut.  8.  9,  c.  2,  s.  14.  ^ 
also  M'Candlish  r.  Cruger,  2  Bay  (S.  C.)  377 ;  Bain  v.  Ackworth,  1  Mill  (S.  ** 
107;  Lewis  r.  Owen,  4  B.  &  A.  654. 

2  Lewis  I'.  Owen,  4  B.  &  A.  654.  «  Foden  r.  Sharp,  4  Johns.  fN.  Y.)  I 

*  See  Bayley  on  Bills  (5th  ed.),  c.  A,  p.  72-86,  Phillips  &  Sewall's  ed. 

*  Code  of  Commerce  of  France,  art.  23-37. 
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to  be  treated  as  made  in  the  American  states^  where  the  partner- 
ip  wwm  ifibUblL^hfil,  or  in  England,  where  the  contract  w  tis  con- 
And  it  might  also  be  important  in  the  case,  whether 
teller  know  that  the  paKnenship  was  so  limited  or  not  No 
of  this  eort  has  is  yet  arinen  for  decision  ;  and  therefore  it 
ilA  for  the  more  full  consideration  of  those  who  may  be  called 
ipoQ  to  examine  it  in  the  case  of  a  judicial  controversy.^  (a) 
tSL  J^ffcCi  qf  Conira(^4i,  —  In  stating  the  foregoing  rules  we 
life  been  neee«sarily  led  to  the  consideration  of  many  of  what 
ei^piOperij  deemed  the  effects  of  contracts,  which,  like  the  va- 

Kcotitracta^  are  dependent  upon»  and  arc  to  be  governed 
m%  loci  contractus.  These  effects  are :  the  right  con- 
\  llie  party  for  whose  benefit  the  contract  is  made  ;  the 
idem  duty  of  the  other  part^^  to  fulfil  it ;  the  right  of 
Mfioo  wliicb  ari«C5«  from  the  non-fulfilment  of  it;  and  the  conse- 
fmtial  right  to  interestt  or  damages,  for  the  injury  done  by  such 
Ha^ulfilmctit,  belonging  to  the  injured  party .^  The  manner  in 
tticil  renedtet  are  to  be  admiui^tered  will  fall  under  another 
dkHnet  bead.> 

Otkrr  /meidtnUof  ContraeU, —  But  there  are  some  other 
which  may  be  deemed  accompaniments,  effects,  or  iuci- 
of  eontraeta  which  may  here  deserve  a  passing  notice. 
are  properly  collateral  to  them^  and  arise  by  operation  of 
e  act  of  the  parties*.  Among  these  may  be  placed  the 
,,  ..*  |.artnersi  and  part  owneni  for  partnership  debts.  If,  by 
die  Ww  of  the  place  where  the  contract  is  made,  they  would  be 
Ibbii  io  eoUdo,  although,  by  the  law  of  the  domicil  of  the  part- 
^inUfV  tl^y  might  be  liable  onl}'  for  a  proportionate  share,  the 
ii^ef  the  fhtmer  will  follow  the  debt  everywhere;  or,  in  other 
^^fi^  thm  effect  of  the  lex  loci  of  the  contract  upon  the  liabil* 
^eftlie  partoen  and  part  owners  will  be  of  universal  oM 
•M    By  ibe  law  of  «ome  oountriesi  the  acceptor  of  a  bill  oi 

'  Av^  8.  2Bft-S87. 
^  9m  IMbfer.  m%^  a.  1 11-172;  P.  Vo<  ik  Statttt  #.  0«  a.  2, «.  12;  Benl- 
1^^  Qova  <|0  la  Om^.  dm  Lota,  p*  aSO-aaa. 

*  IWl,  •.  !M-67A. 
k-^i-r«vw«t  r.  F1n«er,  4  Marl.  N«B.  (T^.)  mQ,    See  ilio  Carroll  9.  WtUti, 
(La.)  SOU;  Pard^Mias,  DrtniCom.  art.  U9d, 

^(e)  9m  LawFKMw  9.  Belcbftkr«  131     446,  showing  tli&t  the  IcxmJ  taw  win 
fOl«  600;  Elaf  w.   fiuriii,   OD    b«  rteogaiiod  ia  olhor  Jorndkitlafia. 
T  Hi  Bwfowi  V.  Dbwm,  d  R.  1. 


452  CONFLICT  OF  LAWS.  [s.  322-32211 

change  is  discharged  from  his  acceptance,  if,  when  he  accepted, 
the  drawer  was  bankrupt ;  and  this  effect  of  the  acceptance  r^n- 
larly  accompanies  it  everywhere  as  an  incident.^ 

822  a.  Illustration.  —  Another  illustration  may  be  found  io 
the  law  of  some  countries,  as  in  Alost  in  Flanders,  which  allows 
to  a  debtor,  who  has  assigned  or  transferred  a  debt,  the  right  of 
redemption  of  it  upon  payment  back  of  the  price.  In  such  a 
case,  according  to  Burgundus,  the  right  of  redemption  will  existt 
notwithstanding  the  debt  has  been  contracted  in  another  coun- 
try ;  for,  in  such  a  case,  the  right  is  for  the  benefit  of  the  debtofi 
and  the  debts  and  the  rights  of  action  are  judged  of  by  the  law 
of  his  domicil,  without  any  consideration  of  the  place  where  the 
debts  were  contracted.  *  Unde  recte  dici  potest,  consuetudinem 
Alostensem,  quae  indulget  debitori  redemptionis  ceasi  nominis,  eo 
pretio,  quod  actionis  auctori  solutum  est,  etiam  locum  habere  in 
sere  alicno  extra  territorium  Alostense  contracto.  Cum  enim 
ejusmodi  redemptio  in  favorem  debitoris  introducta,  situm  nomi* 
num,  et  actionum  ex  domicilio  ejus  metitur,  sine  consideratione 
qua  regione  contracta  fuerint'  ^  A  more  unexceptionable  illos* 
tration  is  the  incidental  right  of  warranty,  conferred  by  the  ciril 
law  in  cases  of  sales  of  merchandise,  not  merely  as  to  title,  bnt 
as  to  quality.^ 

822  b.  Other  Cases.  —  Of  the  like  nature  is  the  benefit  of  the 
right  of  discussion  as  it  is  called.  By  the  Roman  law  sureties 
were  not  primarily  liable  to  pay  the  debt  for  which  they  became 
bound  as  sureties,  but  were  liable  only  after  the  creditor  had 
sought  payment  from  the  principal  debtor,  and  he  was  unable  to 
pay.  This  was  called  the  benefit  or  right  of  discussion.^  Under 
those  systems  of  jurisprudence  which  adopt  the  Roman  law,  and 
under  the  present  law  of  France,  the  rule  is  similar  ;  and  the  ob- 
ligation contracted  by  the  surety  with  the  creditor  is,  that  the 
latter  shall  not  proceed  against  him  until  he  has  first  discussed 
the  principal  debtor,  if  he  is  solvent.  This  right  the  surety  en- 
joys, as  the  beneficium  ordinis  vel  excussionis.*  And  again:  if 
other  persons  are  joined  with  him  in  the  obligation  as  sureties,  he 

1  Pardessus,  Droit  Com.  art.  1495.  «  Burgundus,  tract.  2,  n.  24, 25. 

«  Ante,  8.  264;  Henry  on  Foreign  Law,  51,  52;  2  Boullenois,  obfl.  48f 
p.  475,  476;  P.  Voet,  de  Statut.  s.  9,  c.  2,  s.  10. 

*  1  Domat,  b.  3.  tit.  4,  s.  2,  art.  1;  Dig.  46,  1,  68;  Novell,  tit.  4,cap.l' 
»  Pothier  on  Oblig.  n.  407-414;  Code  Civil  of  France,  art.  2021-2026. 
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not  in  the  first  instance  to  be  proceeded  against  for  the  whole 
ebt,  but  only  for  his  share  of  it,  if  his  co-sureties  and  co-obligees 
kie  solvent.^  This  is  commonly  known  as  the  benefit  of  division, 
or  \)eneficium  divisionis.  If  the  suit  should  be  brought  in  a 
different  country  from  that  where  the  contract  or  obligation  is 
made,  the  right  of  discussion  or  division  would  still  belong  to  the 
surety  as  an  incident  to  his  contract,  although  it  did  not  exist  by 
the  law  of  the  place  where  the  suit  was  brought  (lex  fori).*  The 
converse  proposition  would  be  equally  true.^  Such,  also,  is  the  lien 
of  a  vendor  upon  a  real  estate  sold  for  the  payment  of  the  pur- 
chase-money, according  to  the  law  of  England  ;  the  lien  given  for 
the  purchase-money,  upon  goods  or  merchandise  sold,  by  the  civil 
law  and  by  the  law  of  some  modern  countries  ;  *  the  right  of  stop- 
page ia  transitu  of  the  vendor  of  goods  in  case  of  the  insolvency 
of  the  purchaser  in  the  course  of  the  transit ;  ^  the  lien  of  a  bot- 
tomry bond  on  the  thing  pledged ;  the  lien  of  mariners  on  the  ship 
for  their  wages  ;  the  priority  of  payment  in  rem,  which  the  law 
sometimes  attaches  to  peculiar  debts,  or  to  particular  persons.  In 
these,  and  like  cases,  where  the  lien  or  privilege  is  created  by 
the  lex  loci  contractus,  it  will  generally,  although  not  univer- 
«Jly,  be  respected  and  enforced  in  all  places  where  the  property 
» found,  or  where  the  right  can  be  beneficially  enforced  by  the 
fax  fori.^    And  on  the  other  hand,  where  the  lien  or  privilege 

'  Pothier  on  Oblig.  n.  415-427;  Code  Civil  of  France,  art.  2026. 

*  3  Barge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  765,  766;  Carroll  v.  Waters, 
•Hart  (La.)  500. 

'Ibid;  ante,  816  &. 

*  1  Domat,  Civil  Law,  b.  4,  s.  2,  u.  3;  8  Burge,  Col.  &  For.  Law,  pt.  2, 
•■  20,  p.  770,  771.  See,  as  to  lien  of  vendor  on  real  estate,  Gilman  v.  Brown, 
1  MiiOD,  219-221 ;  Warrender  v.  Warrender,  9  Bligh,  127.  It  seems  that  a 
^  created  by  the  lex  loci  contractus  may  be  dissolved  and  extinguished  not 
^  according  to  the  law  of  that  place,  but  also  by  any  act  done  in  a  foreign 
^tiy  which,  according  to  the  law  of  that  country,  would  work  such  dissolu- 
^  or  extinguishment.     See  post,  s.  851  a-851  d. 

•  Post,  s.  401. 

•  See  8  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  770,  771,  779;  post,  s.  401 ; 
'odix,  Confl.  des  Lois,  Revue  fitrang.  et  Fran9.  1840,  torn.  7,  s.  33,  p.  227, 
%  The  latter  says:  *  Nous  avons  vu  que  la  r^gle  suivant  laquelle  les 
^bles  sont  r^gis  par  la  loi  du  domicile  de  celui  k  qui  ils  appartiennent, 
'^nse  sor  le  rapport  intime  entre  les  meubles  et  la  person ne  du  propridtaire, 
^  one  fiction  legale  qui  les  repute  exister  au  lieu  du  domicile  de  ce  dernier. 
)e  li  il  suit  que  cette  r^gle  ne  peut  s^appliquer  qu'aux  circonstanoes  ou  actes 
!i08  lesquels  les  meubles  n'apparaissent  que  comme  un  accessoire  de  la  per- 
nme;  par  exemple:  en  cas  de  succession  ab  intestato,  de  dispositions  de  der- 
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does  not  exist  in  the  place  of  the  contract,  it  will  not  be  allowed 
in  another  country,  although  the  local  law  where  the  suit  is 
brought  would  otherwise  sustain  it.^  Thus,  if  goods  are  pm- 
chased  in  England  by  a  citizen  of  Louisiana,  no  lien  or  privUege 
will  exist  for  the  unpaid  price,  in  case  of  his  insolvency,  although 
the  law  of  Louisiana  allows  it  in  common  cases ;  because  it  is 
not  given  by  the  law  of  the  place  of  the  contract  (England).'  (a) 
Nor  would  there  seem  to  be  any  just  ground  of  doubt  that  a  bot- 
tomry bond  would  generally  be  held  valid  in  rem  in  all  com- 
mercial countries,  if  the  lien  is  good  by  the  law  of  the  place  of  the 
contract.' 

822  c.  LienM  —  We  have  said  that  such  liens  will  be  genenDj, 
although  not  universally,  respected;  for,  although  the  foreign 
jurists  generally  assert  the  doctrine,  they  do  not  universally  agree 
in  it  as  to  all  kinds  of  property,  or  under  all  circumstanoes. 
Some  of  them  take  a  distinction  between  personal  or  movable 
pn>|)erty  and  read  or  immovable  property ;  giving  effect  to  the 
former  according  to  the  law  of  the  place  of  the  contract,  and  in- 
sisting«  as  to  the  latter,  that  no  lien  can  exist,  except  it  is  fouoded 
in  the  law  of  the  place  where  the  property  i^  situated  (rei  sits)- 
Oiher^  make  no  distinction  whatsoever  in  respect  to  such  lienoc* 
privilege  between   movable  property  and  immovable  property^ 

iii^T^  Tv^kxite  ou  «Iltn^>Tifs  (telles  que  lea  contrats  de  mftriage  expr^  oatadtes>« 
L*  r^l<»  et$i  «au$  dippIicauoD  i  tous  les  cas  oil  les  meables  n'ont  pMnnnp— 
|\>rt  itiCiiuediTvc  U  p«rsoQnedo  proprieUdre:  par  exemple,  loraqueli  propriety 
d<»  iu<'ul>M«  «tsi  rvcljkmi>^  i^l  contestee,  lorsqo'on  iDToqae  la  maxime  qu*eo  bi.% 
d*  tiwrubliftL  pci»iw«k>Q  raut  titre  ;  k>rsqa*il  s*agit  dVxercer  des  priTilepso* 
4^  vvu^  d>xt^:utz^>a  sar  les  meuble^s.  d*en  prohiber  Tali^natioii,  d'en  pio- 
tts^r.v'^r  U  cvr.cbcjkSkMi.  vmh  de  declaner  one  socoession  mobili^re  en  d^speicnce 
au  ('(vM&c  du  tibc.  ou  etL&B  d'interdire  Texportation  des  meublea.    Dans  U0 
vYtik  cjL<>  il  f;jku(  AroIi>i*^r  U  kn  do  liea  oa  les  meubles  se  troaTent  dfedhe' 
lu^nt.  v^jur  U  d:ce  6s.Hiac»a  c«Eiis$e  par  le  fait.     Far  rapport  aax  priyileges  evki 
lu^uK^cjt^  lien  ^HiCi>KLC  I\>fioLioo  tfocitndre,  en  faisant  oboenrer  que  tootei  ki 
v;u.v^Cb.Ht4  vW  rriTiI«ry:«  5ur  Im»  meabtn  doiTent  dtre  d^id^es  dans  le  lieadi 
s;\v.»,\\vV  ^Itt  vki-s-fur*  rvir  «::s«?  de  U  coDnexite  des  causes.     Cetteo|ttnkm 
tv^u^'5  3k  i.v..>  >,;*-ii  A3;r'.rc*  i  Ix  Ici  du  domicile  son  effet  sur  runi^ersalite  del 
t*As*i**  vi'iAv,  lu^i'.viiji:  Ok^cs*  rvtujervxi*  ci?tie  opinion  an  n*,  37  ci-apr^    0(J* 
isHW  ^yivtr*  ssf  nV.tv  sS«  2W*'ri»»  *  applique  non  seulement  aux  meables  cor- 
|v.vlNk  VsWkwt  AUrfSi  a;ix  =w<i>ie#  iaccrpontis;  il  y  a  identite  de  raiaon.*   S» 

*  lV*d  «  ^Tiartca  n  Stodder.  S  Mart.  (La.)  95,  134, 135. 

vA>  <^  Ttiw  r.  StiZMiss  ^  La.  An.  363. 
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^me  holding  that,  in  both  cases,  the  lex  loci  contractus  is  equally 
p  govern ;  and  some,  that  in  both  cases  the  lex  rei  sitae  is  equally 
>  govern.^ 

822  d.  Rodenburg.  —  Rodenburg  notices  these  distinctions  ; 
nd  says  that  although,  by  the  laws  of  some  countries  where  a 
aarriage  is  had,  the  wife  has  an  hypothecation  upon  all  the  pro- 
perty of  her  husband  for  her  dotal  portion  (pro  restitutione  dotis), 
yet  a  question  may  arise  whether  this  hypothecation  can  reach 
the  property  of  the  husband  situate  in  another  country,  where  no 
such  law  exists,  or  the  law  is  to  the  contrary.     He  remarks  also 
that  Christinseus  has  stated  that  the  affirmative  has  been  main- 
tained in  many  decisions.    But  Rodenburg  adds  that  he  dares  not 
affirm  that  they  have  been  rightly  made.     *  Quae  tamen  an  recte 
86  habeant,  affirmare  non  ausim/     And  he  thinks,  that  the  hy- 
pothecation does  not  extend  to  the  real  property  of  the  husband 
situate  in  a  foreign  country,  because  the  statute  is  real  and  can- 
not have  an  extrarterritorial  authority.     '  Consequenter  non  ta- 
cita  seu  legalis  hypotheca  adstringit  bona  alia,  quam  quibus  lex 
poterit  imperare  ;   ea  nimirum,  quse  legislatoris  territorio  sunt 
8apposita,cujus  solius  loci  legis  est,  tanquam  statu ti  realis,  realem 
in  rebus  effectum'  producere,  cum  ulterius  judicis  auctoritas  non 
efficiat  hypothecam."  * 

823.  Priority  of  Liens,  —  But  the  recognition  of  the  existence 
and  validity  of  such  liens  by  foreign  countries  is  not  to  be  con- 
founded with  the  giving  them  a  superiority  or  priority  over  all 
others  liens  and  rights  justly  acquired  in  such  foreign  countries 
onder  their  own  laws,  merely  because  the  former  liens  in  the 
ooantries  where  they  first  attached  had  there,  by  law  or  by  custom 
8nch  a  superiority  or  priority.     Such  a  case  would  present  a  very 
different  question,  arising  from  a  conflict  of  rights  equally  well 
founded  in  the  respective  countries.^     This  very  distinction  was 

'  See  some  of  these  opinions  cited  in  Rodenburg,  de  Divers.  Statut.  tit.  2, 
!.  5,  8.  16;  2  Boullenois,  Appx.  p.  49-51;  Matthaeus,  de  Auctionibus,  lib.  1, 
.  21,  n.  85-41,  p.  294-299;  1  Boullenois,  obs.  30,  p.  833,  834,  838;  Foelix, 
V>nflit  des  Lois,  Revue  Strang,  et  Fran9.  1840,  torn.  7,  s.  32-34,  p.  222- 
28. 

«  Rodenburg,  de  Divers.  Stat.  tit.  2,  c.  5,  s.  16;  2  Boullenois,  Appx.  p.  47. 
ee  also  Rodenburg,  tit.  2,  c.  5,  s.  5-7;  2  Boullenois,  Appx.  p.  37,  38.  See 
\80  post,  s.  324,  325;  1  Boullenois,  684,  685. 

•  Post,  8.  324,  327,  524-527,  582;  Foelix,  Conflit  des  Lois,  Revue  Strang. 
;  Fran9.  torn.  7,  1840,  s.  33,  p.  227,  228.  This  question  might  arise  even  in 
ilation  to  a  bottomry  bond,  which  by  the  law  of  most  maritime  countries 
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pointed  out  by  Mr.  Chief  Justice  Marshall  in  deliTering  the 
opinion  of  the  court  in  an  important  case.  His  language  was: 
*  The  law  of  the  place  where  a  contract  is  made  is,  generaDy 
speaking,  the  law  of  the  contract ;  i.e.,  it  is  the  law  by  which  the 
contract  is  expounded.  But  the  right  of  priority  forms  do  part 
of  the  contract.  It  is  extrinsic,  and  rather  a  personal  privilege, 
dependent  on  the  place  where  the  property  lies,  and  where  the 
court  sits  which  is  to  decide  the  cause.'  ^  And  the  doctrine  was 
on  that  occasion  expressly  applied  to  the  case  of  a  contract  made 
in  a  foreign  country  with  a  person  resident  abroad.*  (a) 

824.  Foreign  Jurists.  — Huberus  has  also  laid  down  the  same 
qualifying  doctrine :  Foreign  contracts  are  to  have  their  foil 
effect  here,  provided  they  do  not  prejudice  the  rights  of  our  own 
country,  or  its  citizens.  ^  Quatenus  nihil  potestati  aut  juri  alte- 
rius  imperantes  ejusque  civium  prsejudicetur.'  ^  Or,  as  he  haa 
more  fully  expressed  it  in  another  place :  *  Effecta  contractuum 
certo  loco  initorum,  pro  jure  loci  illius  alibi  quoque  observantor, 
si  nullum  inde  civibus  alienis  creatur  prsejudicium  in  jure  aibi 
qusesito ;  ad  quod  potestas  alterius  loci  non  tenetur,  neque  po- 
test extendere  jus  diversi  territoiii.'  *  Hence  he  adds  that  the 
general  rule  should  be  thus  far  enlarged.  If  the  law  of  another 
country  is  in  conflict  with  that  of  our  own  state,  in  which  alao  a 
contract  is  made,  conflicting  with  a  contract  made  elsewhere,  we 
should  in  such  a  case,  rather  observe  our  own  law  than  the 
foreign  law.^  *Ampliamus  banc  regulam  tali  extensione.  S 
jus  loci  in  alio  imperio  pugnet  cum  jure  nostrse  civitatis,  in  qw 
contractus  etiam  initus  est,  confligens  cum  eo  contractu,  qui  alibi 
celebratus  fuit ;    magis  est,  ut  jus  nostrum,  quam  jus  alienum, 

has  a  priority  or  preference  over  most  other  claims  in  case  of  a  deficiency  oi 
the  proceeds  to  satisfy  all  claims.  In  such  a  case  if  the  local  law  of  the  coon' 
try  where  the  bond  was  sought  to  be  enforced  differed,  as  to  such  priority  o^ 
preference  from  that  of  the  place  where  the  bond  was  made  and  executed,  it 
might  be  a  very  nice  question  which  ought  to  prevail,  and  would  therefore 
probably  be  disposed  of  upon  considerations  of  local  and  municipal  policy.  "^^ 
upon  this  subject  we  shall  have  occasion  to  speak  hereafter.  See  poet,  s.  401-4^ 

1  Harrison  v.  Sterry,  5  Cranch,  289,  298.  See  Ogden  v.  Saunders,  w 
Wheat.  361,  362. 

«  Ibid.  «  Huberus,  de  CJonfl.  Leg.  torn.  2,  lib.  1,  tit  8,  s.  2. 

^  Huberus,  tom.  2,  lib.  1,  tit.  3,  de  Confl.  Leg.  s.  11;  post,  8.  525. 

*  Huberus,  tom.  2,  lib.  1.  tit.  3,  s.  11 ;  post,  s.  525. 

(a)  See  also  £z  parte  Melboum,  L.  R.  6  Ch.  67. 
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rve^nas/^  And  he  puts  several  cases  to  illustrate  the  rule. 
J  thke  Roman  law  and  the  law  of  Friesland,  an  express  hypo- 
eccttion  of  movable  property,  oldest  in  date,  is  entitled  to  a 
refex'ence  or  priority,  even  against  a  third  possessor.  But  it  is 
ot  so  among  the  Batavians.  And  therefore,  if  upon  such  an 
kypothecation  the  party  brings  a  suit  in  Holland  against  such 
ilurd  possessor,  his  suit  will  be  rejected  ;  because  the  right  of 
such  third  possessor  cannot  be  taken  away  by  the  law  of  a 
foreign  country .^  (a) 

325.  He  also  puts  another  case.  In  Holland  if  a  marriage 
contract  is  privately  or  secretly  made,  stipulating  that  the  wife 
shall  not  be  liable  for  debts  contracted  solely  by  the  husband,  it 
is  valid,  notwithstanding  it  is  to  the  prejudice  of  subsequent 
creditors.  But  in  Friesland  such  a  contract  is  not  valid,  unless 
published ;  nor  would  the  ignorance  of  the  parties  be  any  excuse 
according  to  the  Roman  law  and  equity.  If  the  husband  should 
contract  debts  in  Friesland,  on  a  suit  there,  the  wife  would  be 
held  liable  for  a  moiety  thereof  to  the  Frisian  creditors,  and 
could  not  defend  herself  under  her  private  dotal  contract ;  for 
the  creditors  might  reply  that  such  a  private  dotal  contract  had 
ito  effect  in  Friesland,  because  it  was  not  published.  But  the 
^tavian  creditors  contracting  in  Holland,  although  suing  in 
friesland,  would  not  be  entitled  to  a  similar  remedy ;  for  in  such 
a  case  the  law  of  the  place  of  their  contract  alone,  and  not  the 
w  of  both  countries,  would  come  under  consideration.^  The 
author  was  probably  here  treating  of  a  case  where  the  debts 
^ere  contracted  in  Friesland  after  the  husband  and  wife  had 
'Amoved  their  domicil  there  ;  or  at  least,  if  there  was  no  change 
of  domicil,  where  the  property  of  the  parties  to  be  affected  by 

^Ibid;  ante,  8.  239. 

*  Huberus,  torn.  2,  lib.  1,  tit,  8,  s.  11;  post,  s.  525;  ante,  s.  239.  See  also 
^o^nbarg,  de  Divers.  Stat.  tit.  2,  c.  5 ;  2  BonlleDois,  Appx.  p.  47 ;  1  BouUe- 
'^^^i",  p.  683,  68i. 

*  Haberus,  lib.  1,  tit.  3,  de  Confl.  Leg.  s.  11.  Huberus  adds:  Et  hoc  pre- 
^^  apud  nos,  in  contractibus  heic  celebratis,  ut  nuperrirae  consultus  respond!. 
-^  lenjte  of  this  passage  in  Huberus  is  mistranslated  in  the  note  to  3  Dallas, 
^5.  The  translator  has  translated  the  words  in  contractibus  heic  celebratis, 
'where  the  mama^  was  contracted  here,'  and  jus  loci  contractus j  *  the  law  of 
tte  place  where  the  marriage  was  contracted ; '  whereas  the  author  in  this 
fkufe  is  manifestly  referring  to  the  contracts  (debts)  of  the  respective 
awiitoTB. 

(a)  See  Thorbom  v.  Steward,  L.  R.  3  P.  C.  607. 
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the  marriage  contract  was  situated  in   Friesland.     Under  aoj 
other  aspect  it  would  be  difficult  to  maintain  the  doctrine. 

325  a.  Huberus  in  another  place  asserts  a  similar  doctrine. 
A  creditor,  says  be,  on  account  of  a  bill  of  exchange,  exercidng 
his  right  in  due  time,  has  a  preference  in  Holland  to  all  other 
creditors  against  the  movable  property  of  his  debtor.  The 
debtor  has  property  of  the  same  kind  in  Friesland,  where  no  such 
law  obtains.  The  question  is  whether  such  a  creditor  will  be 
preferred  there  to  all  other  creditors  ?  Certainly  not,  since  by 
the  law  there  the  right  of  the  creditor  is  established.  '  Creditor 
ex  causa  carabii,  jus  suum  in  tempore  exercens,  praefertur  apud 
Batavos  omnibus  aliis  creditoribus  in  bona  mobilia  debitoris. 
Hie  habet  ejusmodi  res  in  Frisia,  ubi  hoc  jus  non  obtinet  An 
ibi  creditor  etiam  prseferetur  aliis  creditoribus?  NuUo  mode; 
quoniam  his  creditoribus  vi  legum  hie  receptarum  jus  pridem 
qusesitum  est.'  ^ 

325  b.  The  same  doctrine  is  adopted  by  Hertius.     After  re- 
marking that,  in  this   matter  of  preferences  and   privileges  of 
creditors,  the  statute  laws  of  particular  countries  have  changed 
the  common  (the  civil)  law ;   in  answer  to   the  question,  what 
law  ought  to  govern  in  such  cases,  he  says :  If  the  controversy 
respects  immovables,  the  law  of  the  country  of  the  situs  rei  i&% 
without  doubt,  to  govern.     But  in  respect  to  movables,  if  the 
question  arises  in  cases  of  contract  or  of  quasi  contract,  the  la^ 
of  the  place  of  the  contract  is  to  be  examined.     But  inasmuch  ^ 
the  preference  arises   from   some   peculiar   law  or   privilege,  ^^ 
ought  not  to. be  extended  to  the  prejudice  of  the  state  where  tl^^ 
debtor  resides  and  his  movables  are  deemed  to  be  collected.   %-^ 
the   conflict  (concursus)  of  creditors,  the  law  of  the  place  ^ 
domicil  of  the  debtor  ought  to  be  observed.     *  Enimvero,  qiu 
antelatio  ex  jure  singulari  vel  privilegio  competit,  non  debet  ^^ 
praejudicium   illius  civitatis,  sub  qua  debitor  degit,  et  res  ej^ 
mobiles  contineri  consentiuntur,  extendi.     Ad  juraigitur  domicil 
debitoris,  ubi  fit  concursus  creditorum,  et  quo  omnes  cujuscunqu^- 
generis    lites  adversus  ilium  debitorem    propter   connexitate- 
causae  traduntur,  regulariter  respiciendum  erit.'* 

1  D.  Hub.  lib.  3,  J.  P.  Univer.  cap.  10,  s.  44,  cited  1  Hertii  Opera,  ^ 
Collis.  Leg.  8.  4,  n.  64,  p.  150,  ed.  1737;  Id.  p.  511,  ed.  1716;  post,  a.  627. 

a  1  Hertii  Opera,  de  CoUis.  Leg.  s.  4,  n.  64,  p.  150,  ed.  1737;  Id.  p.  2M- 
ed.  1716. 
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USc;  Rodeaburg  bu  discuBsed  this  subject  at  large  in  relii- 
U»  the  liums  the  privileges,  and  the  priorities  of  creditors  ia 
of  ioftol veiic>%  and  in  other  cas^^s  where  their  property,  mov- 
immuvable,  is  situated  in  different  couatries^  and  is  not 
t  to  satisfy  all  their  debts.  This  is  commonly  known  by 
e  of  concuraus  creditorum,  aud  the  privilege  or  priority 
toilf  by  liie  name  of  the  jus  prselationis.  It  may  be  useful 
U  pnwot  a  brief  sketch  of  the  bubstanee  of  his  remarks  and 
im  ^oocltiatotis  on  the  subject     In  respect   to  the  property  of 

Bttr»  in  diflferent  eountrieSt  hu  says  that  juribts  have  dUtia- 
bed  between  ihotie  tbmgs  which  concern  the  form  and  order 
im  miiU  and  tboao  which  concern  the  decision  or  matter  of 
fuiu  The  suit  is  to  be  according  to  the  law  of  the  place 
tkre  it  ia  instituted.  As,  for  example,  if  the  debtor *s  property 
hte  bo  tal(eis  in  satisfaction  of  a  judgment*  the  execution  and 
iill tliifiKkf  are  lobe  according  to  the  law  of  the  place  where  the 
p»db  are  situated  or  where  they  are  taken  upon  the  judgment, 
Btt  if  ibv  debtor  has  become  bankrupt  or  notoriously  insolvent, 
m  tkal  there  is  no  further  opportunity  for  the  seizure  of  his 
or  for  execution  thGreon^  all  the  creditors  being  in  the 
^m  eoffidliioii,  the  question  as  to  their  rights  and  privileges 
be  discussed  or  litigated  in  the  place  of  his  domicil ;  lijr 
ti properly  a  qaestion  as  to  the  proceedings  in  the  suit,  de  litis 
^nlayiiiciiie.*  But  a  dilTerent  rule  prevails  as  to  the  decision  and 
of  a  ioit  I  and  the  rights  of  the  creditors,  in  respect  to  the 
of  their  debu  upon  the  property  of  the  debtor,  ought  to 
^Miaored  according  to  the  law  of  the  place  where  it  i^  really 
iBitod,  or  is  presumed  to  be  situated*' 

iCiI.  In  res{>eet  to  movable    property,  as  it  is  always  sup* 
to  be  in  the  place  of  the  domicil  of   the  debtor  (for  all 
not  having  a  fixed  location  are  presumed  to  adhere  to  his 
)•  tl  ia  the  law  of  his  domicil  w  bich  ought  to  decide  the 
of  credilots  as  to  such  movables.     This  rule  will  prevail 
the  goods  are  in  his  poeaession,  unless  indeed  a  creditor 
kjr  bit  diligence,  according  to  the  laws  of  the  place,  acquired 
^  Mpifior  right  by  an  execution  over  tbcm  ;   for  he  will  then 

*  toinbonr*  ^  I>br.  8tiL  tit  2,  o.  6^  a.  le ;  2  Boallaaob,  Appx.  p.  47, 
^;  1  liwillaaeh,  eel,  085. 

^ia40ab«rf,  ikAL;  2  BoaUsooia,  Appx.  p,  48;  1  BooUtaois,  695;  post, 
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retain  that  privilege,  since  it  is  not  so  much  founded  in  the 
quality  of  the  debt  as  that  the  creditor  has  by  his  diligeooe 
gained  a  priority ;  so  that  this  privilege  being  attached  to  the 
formalities  regulating  the  execution,  it  ought  therefore  to  be 
regulated  by  the  law  of  the  place  of  execution.  And  besides, 
the  judge  who  puts  the  creditor  judicially  in  possession  of  pro- 
perty seized  within  his  jurisdiction  is  regarded  as  acting  in  the 
name  of  the  debtor ;  so  that  it  may  be  deemed  affected  by  the 
same  reasoning  as  if  the  debtor  himself  had  given  it  in  pledge 
to  the  creditor  in  the  place  where  the  property  is  seized.^ 

325  e.  Rodenburg  afterwards  puts  the  case  of  a  merchant 
having  different  shops  of  trade  in  different  places ;  and  he  says 
that  the  question  has  been  put  whether  in  such  a  case  the  credi- 
tors in  each  place  are  entitled  to  be  paid  out  of  the  property 
there  in  trade,  or  the  whole  property  is  to  be  divided  among  all 
the  creditors.  Some  jurists  maintain  the  affirmative.  But  others, 
with  whom  Rodenburg  agrees,  hold  that  the  whole  should  be 
distributed  among  the  creditors  generally  in  cases  of  insol- 
vency.2 

323/.  Rodenburg  then  puts  the  case  of  a  contract  made  in  a 
foreign  country,  not  being  the  domicil  of  the  debtor,  by  whose 
laws  a  preference  is  granted  to  creditors  by  promissory  notes  of 
hand  ;  and  he  says  that  it  might  seem  in  such  a  case  that  the  law 
of  the  place  where  the  contract  is  made  ought  to  govern;  for 
that  is  the  law  by  which  the  obligation  of  contracts  is  ordinarily 
expounded  and  governed ;  ^  '  Eo  quod  obligationes  dirigi  soleant 
a  loco,  ubi  contrahuntur.'  *  (a)  But  after  stating  that  Mascar- 
dus  has  expressed  a  similar  opinion,  following  Decianus,  he  adds: 
That  it  is  a  nearer  approach  to  the  truth  to  say,  that  the  law  of 
the  place  of  the  contract  ought  not  to  govern ;  because  that  law 
can  determine  only  the  greater  or  less  extent  of  the  engagements 
of  the  debtor,  and  concerns  only  the  contracting  parties  who, 
having  contracted  in  another  place  than  that  of  their  domicil,  are 
presumed  to  have  referred  to  the  laws  of  that  place  the  form, 

1  Rodenburg,  ibid.;  2  Boullenois,  Appz.  p.  48;  1  Boullenois,  685. 

*  Rodenburg,  ibid.;  2  Boullenois,  Appx.  p.  49,  50;  1  Boullenois,  687,688. 
'  Rodenburg,  ibid.;  2  Boullenois,  Appx.  p.  50;  1  Boolleiiois,  688. 

*  Ibid. 

(a)  See  also  Ex  parte  Melboum,  L.  R.  6  Ch.  67. 
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tiofi^  the  mode,  the  contHtion  and  whole  nature  of  the 

•  Verum  non  e^o  respiciondurn  locum  cootractos  vero 

i  ttl ;  Qtpote^  qui  eo  duntaxat  pertineat  quo  vel  arctius^ 

imua  ex  contractu  suo   tencntur  ipse  debitor,  adeoque 

IT,  quoad  ip2K>s  contrahentes,  quod  eo  ipso,  quod  alio  in 

tmctuoi  celebrant,  ad  ejusdem  legeat  formam,  vinculum, 

conditifinem,  totam  denique  negotii  naturam,  sui  respectu, 

lunC  ^     He  proceeds  to  render  the  reasons  of  his  opinion 

pfrferenee  of  creditors  constitutes  no  part  of  the  law  of 

lljmet,  obligatory  in  oiho-  countries,  and  says;  Moreover 

Dot  arbe  from  the  act  of  man,  but  simply  from  the 

ly  ol  the  Iaw»  of  which  sort  all  privileges  of  preference 

creditom  are,  it  should  be  said  that  the  authority  of  the 

no  eflfect  upon  property  not  subjected  to  him,  when 

■tawersy  re^pecta  the  intereiit  of  third  persons  or  of  other 

^^plio  liave  not  contracted  in  that  place,  and  who  con^e- 

V  hsve  submitted  themselves  to  the  laws  of  that  place, 

it   is  manifest  that  we  do  not  exercise  these    sorts  of 

s  upon   the  persons  of  debtors,  because,  being  directed 

le  propriiy,  they  have  their  place  properly  among  all  the 

Im.     *  Cnterum,  ai  quid  non  ab  actu  hominis,  sed  a  po- 

legta  profteiseiiar,   cujiismodi  sunt    pr^laUonis  privile- 

liA,  dicetidum  est  vim  legi^latoris  nullam  esse   in  bona 

I  tob}ecltt   teriii  respectu,  seu  creditorum  aliorum,  qui 

Unm  KeaMtrijit  negotiunn  nee  legibus  loci  istius  sc  sub- 

l    Ad  hmo  constiit  privilegiis  istis  non  agi  in  debitoris 

n,  ttlpoto  qnie  in  res  directa,  locum  habeant  inter  credt- 

lenburg  further  insists  that  the  same  rule  applies 
I  debtor  haa  changed  hU  domicil  to  another  country,     tf 
mtry  of  \m  original  domicil  where  the  contract  is  made, 
b«  a  privilege  thereby  created  ujion  the  movables  of 
r,  and  be  afterwards  removes  to  another  country  where 
privilege  exists,  R(»denhurg  says  that,  alihough  it  might 
It  the  privilege  ought  still  to  continue  on  hU  movul)l«*s  in 
doouedt  yet  the  true  rule   is  that  the  law  of  the  new 
b  lo  prevail ;  for  roovablt^s  are  governed  by  the  law  of 
^Nec  aliud  de   eo  debitore  dieendum  est,  qui  in 


L;  9  Berse,  Cot  k  For.  Law,  |^  2,  e.  ^,  p.  770, 77L 
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loco  illo  privilegii  domicilium  foverit  tempore  celebrati  contrac- 
tus ;  quamvis  enim  videri  possit  jus  illud  prselationis  creditori 
per  leges  loci  domicilii  in  rebus  mobilibus  legitime  qusBsitum, 
subsecuta  domicilii  mutatione  non  debere  amitti ;  mobilia  tamen, 
in  quibus  prioris  domicilii  lege  tenuit  prselationis  privilegium,  tn- 
ductis  alio  domesticis  laribus,  traducuntur  quoque  in  leges  novi 
domicilii,  eaque  lege  administrantur ;  mutatione  enim  domicilii 
mutatur  et  mobilium  conditio  eorum,  quae  in  manum  aliis  traditi 
non  sunt,  etiam  dispendio  tertii.'  ^  (a) 

325  A.  HiB  Doctrine  as  to  Immovables.  —  In  regard  to  immo- 
vables, Rodenburg  holds  that  if  there  is  either  an  express  or 
tacit  hypothecation  or  lien  by  the  law  of  the  domicil  of  tie 
debtor,  which  is  not  equally  allowed  by  the  law  of  the  sitiM 
thereof,  the  law  of  the  situs  or  situation  is  to  govern  ;  and  that 
the  creditor  will  in  vain  seek  to  assert  any  right  of  priority  or 
privilege  ;  for  as  no  man  has  authority  expressly  to  create  such  a 
charge  under  a  foreign  law  by  a  judicial  proceeding,  so  neither 
can  the  foreign  law  itself  exert  such  an  authority ;  since  real 
statutes  have  no  operation  beyond  the  territory  where  they  are 
enacted.  '  Tandem  ut  ad  immobilia  transeam.  Fac,  jus  tacita 
seu  legalis  hypothecae  non  obtinere  idem  in  loco  rei  sita,  quod 
obtinet  in  loco  domicilii  debitoris,  dicendum  frustra  est  esse 
creditorem,  qui  hujusmodi  hypothecae  obtentu  prioritatem  sibi 
asseruerit ;  cum  aeque  atque  expressim  facto  hominis,  coram  uno 
judicio,  hypothecae  nexu  devinciri  nequeunt  alterius  territorii 
bona,  ita  nee  legis  ullius  potestas  est  afl5cere  praedia  extera;  quod 
statuta  realia  territorium  non  egrediantur.'  ^  The  result,  there- 
fore of  the  doctrine  of  Rodenburg  seems  to  be  that  the  proper 

1  Rodenburg,  de  Div.  Stat.  tit.  2,  c.  5,8.  16;  2  Boullenois,  Appx.  p.50; 
1  Boullenois,  688,  689;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  770,771 

2  Rodenburg,  ibid. ;  2  Boullenois,  Appx.  p.  50,  51 ;  1  Boullenois,  689, 6W; 
Id.  obs.  30,  p.  818-875. 

(a)  See  Donald  v.  Hewitt,  33  Ala-  try,  and  there    gives  an  instniiDcnt 

546 ;  Goodsill  v.  Brig   St.  Ix)ui8,  16  to  secure  payment,  which  by  the  te*« 

Ohio,    178;   McMahan   r.    Green,    12  of  that  country  entitles  the  creditor  to 

Ala.  71 ;   Merrick  v.  Avery,  14  Ark.  a  priority  out  of  the  general  assets « 

370;    Marsh  r.  Elsworth,  37  Ala.  85;  the  debtor,  it  will  not  have  that  effect 

note  to  8.  383,  post.  in  England,  as  to  equitable  assets  ex- 

In  Pardo  v,  Bingham,  L .  R.  6  Eq.  isting  there,  which  by  the  laws  of  Eng- 

485,  it  was  held  that  if  an  English-  land  are  to  be  distributed  equally  to 

man  contracts  a  debt  in  a  foreign  coun-  all  creditors. 
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^■i  to  decide  upon  all  questions  of  the  priorities  and  prefe- 
|B»  of  creditx)rB  is  the  place  of  the  domicil  of  the  debtor ; 
iftd  thAt  the  law  of  that  place,  and  not  the  law  of  the  place  of 
pbooQlmcU  is  to  goTem  in  all  cases  of  such  priorities  and  pre- 
fcfciieas,  iu  respect  to  movables  situated  in  bia  place  of  domiciL 
ptotis  to  movablea  situate  elsewhere,  as  well  as  to  inimoval^lea, 
iht  law  lei  mtm  is  to  govern ;  although  to  prevent  confusion 
lad  iQcoDireDienee,  the  administration  and  adjudication  thereof 
■  aD  ctaea  is  to  be  by  the  forum  or  tribunal  of  the  debtor*8 

*  1  fio«n«nnis,  obs.  30,  p.  81S-S20.     As  the  work  of  Rodetibtirg  iJ  rarely 
in  ^mr  libnu^ic9^  %nd  the  iubjoct  here  discussed  is  of  great  practical  enn* 
^  il  may  be  tucful  to  subjoin  the  whole  passage  in  this  unte.     *  Perga* 
tilteritis^  ereditoribtu  de  prcTlatione  contendeutJhufi,  quod  ju« 
IdcJ  cfofi^mi,  Jtiirpici^re,     Primum  iitamur  vu]]^ta  DD.  distinctinm^, 
em,  ijam  Uli4  formam  coitccniunt  ac  orditmtlonem,  ab  ib,  qiiir 
aiti  maieriam.     LUordinsuida  d«;TUiiduni  rnoixTu  loci,  in  quo  veiiti> 
Ci,  M  judii^  ex^qiiendi  cauMi  t>ona  dcbit<^»ri3  distrahaiitur,  qui  mA- 
ciiv  forccutio  ptngaior  «x>  ]oci»  ubi  Itoun  ^^Hfi   «nnt,   atit   in   caih^am 
8ia  etaserit  foro  debitor,  as  rn  d*wi«nt  es*i€  »ol- 

m  iati  niobilSiiD  eaptkmi,  aut  ulll  onmiiio  *  u  non  ait  lUtra  locua, 

ftm  ooiohtni  cT»ditoram  coDdttioiio  pari,  di»patatio  d<?  pnvikgii«i,  ant 
litorum  vi?iiiat  iiistltni^nda,  ubi  debitor  babuorit  dooiicihuni.  Undo 
Ka  s|Md  itLiti  vertitfMft  <lebil(>r  ob(i>mtus,  ac  res  rjn» 

U*^*^ i.--r..Mt^^ ret  curator,  eredttare«  HoUaiidi,  apud  Pro- 
mt curiain  r«tiditk»ui  iuterc^<dLMittiA,  causa  ibidem  ventilata  tulcrunt 
:  aodito  In  H  coratore,  qttod  apud  noa  ftu|^*r  oniversitt  dtdMUirtu  faoul- 
Mlaoqo^  H  pretio  ex  fenditicue  iila  n!digt?n*l«j,  ab   uno  eotlcuiijin* 
dfidileadaqa^  sit  cnHlitorum  coulinttiu:  ex  comruuni   km* 
Ob  tnanifeftlani  quoque  caufiifc  coutiueutiaui,  ne  suj^er  cr^^li- 
)m  a  dhfer*  Kub  di»«onnr  fieri tcntiji!  pi-oiiuutieutur     Ha'«  do 

b,     .V  a  pnccedrntibua  obtinere  dix«*n«   la   «»)u«dem 

Joi  euim  crWitorurn  nuper  prioritatc  in  bonis  debitors  dem«*teri 
ttbi  diatraclA  bona  nita  %\iuU  tcI  efee^  inti^lliguntur.     Kt  quidem 
■i  ifiiaEraiitr,  cum  temper  ibi  esMi  exist imt^ntur,  ubi   cr^'ditor 
1 1vreC  doaiicHjum.  ctijusi  o»«ihug  ragiD  hai  rea  int*;lligentur  adbarrerv, 
a  kfv  ilii  diAcuti(!inda  causa  crrditorutn  tn'sL     H«ec  ita 

-t  in  ejxw  dobitoria  luobilia,  qui  adhuo  in  jiosftc*- 
bynomm  tit,  frret  fntm  turn  creditor  diligentim  ac  vii;:ilantiji?  sua? 
-—*  —  '-mine  loci  nioreM,  ubi  iu  caunam  judicati  ci5i»cTit  mol^i- 
ff»  »  4*  ipid  induberitit;  qtiud  privilcgium  Ulud  mm  tiim 

ST  rx  cT^uuK  qoaiD  iiz  idil  tpso  ezeeutioniii.  qua  alioi  crediUir  pruL^- 
loqaa  hmc  rm  lJiDf|fiaiit  eooacmaiyi  «zequendi  ordin<>m«  tcgtnu  accipiat 
^l^B^  abi  iQa  ptriieitur,  m  pm-i  lun  Itlud  •  ^ta  oon»Utu<?iis 

iplin.  du-  rv  viocm  dcbi- 

r  pigliori 


c  iia  «i  hittiMi  lot 
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obi  par  mores  ejutdem  ioci  jus  pneiaiioaia  mfcor  chiro- 
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325  t.  Boullenois,  in  commentiDg  upon  Rodenburg,  says  that 
every  hypothecation  or  privilege  upon  property  is  to  be  deemed  a 

grapharios  competit,  locus  videri  posset  attendendus  esse  contractse  obligir 
tiouis:  eo  quod  ob]igationes  dirig^  soleant  a  loco  ubi  contrabuntur.  Terum 
nou  esse  respiciendum  locum  contractus  vero  proprius  est:  utpote  quieodon- 
taxat  pertineat,  quo  vel  arctius,  vel  remissius  ex  contractu  suo  teneatoripM 
debitor,  adeoque  spectetur  quoad  ipsos  contrahentes,  quod  eo  ipso,  quod  alio 
in  loco  contractum  celebrent,  ad  ejusdem  leges,  formam^  vinculum,  modom, 
coudicionem.  totam  denique  negotii  naturam,  sui  respectu,  componunt  Ccte^ 
mm  si  qui  non  ab  actu  hominis,  sed  a  potestate  legis  proficiscitur,  cujosmodi 
suut  pnielationis  privilegia  omnia,  dicendum  est  vim  legislatoris  nullamessein 
bona  $ibi  non  subjecta  tertii  respectu,  seu  creditorum  aliorum,  qui  inibi  nullum 
gessertDC  ne^cium,  nee  legibus  loci  istius  se  submiserint.  Ad  hsec  constat 
prtvilecrits  L>tU  non  a^nrt  in  debitoris  personam,  utpote  quse  in  res  directa, 
locuai  hab^ant  inter  creditores.  Ecquid  autem  juris  est  alieno  judici  circa  res 
$ibi  nwMi  $u(«pc«itas.  dispendio  tertii,  qui  apud  se  non  contraxit  ?  Nee  est, 
qimxi  recorseric  creditor  suum  non  minus  spectari  oportere,  atque  debitoris 
demicLium.  Constat  quippe.  qui  cum  alio  contrahit,  non  esse  vel  debereesse 
comlicioni;}  e;us  !  j:T)arTim.  ft  nihil  imputetur  ei,  qui  in  mobilibus  a  loci  domi- 
v»lii  debitorU  sua  menses  est  privilegia,  ad  quem  locum  palam  est  mobUia 
p«rtiiwR*:  snim  cuJru  con  racent  alii,  qui  privilegium  sibi  assampserint  a 
poce»cau»  *e^*siii£on:$  alieni.  cui  de  mobilibus  disponendi  nullum  jas  est  Neo 
^iud  ie  <>.^  iecib:n»  dicendum  est,  qui  in  loco  illo  privilegii  domiciliam  foTerit 
%Ripere  .^eiebraci  ccG^ractus:  quamvis  enim  videri  possit  jus  illud  pnelationis, 
v^>}dicuri  ver  'e^«»  A.vi  «i?m  eilii  in  rebus  mobilibus  legitime  quesitum,  sabse- 
v.Mca  iuittictlii  aivt^sk«Le  non  debere  amitti;  mobilia  tamen,  in  quibus  prions 
ii>ni;ci!u  !tf^  Qtfouis  prarlatxonis  privilegium,  traductis  alio  domesticis  laribos, 
•j^»icar<Mar  ^'i«,x*'^  ^~  i*^!^  no^i  domicilii,  eaque  lege  administrantur:  muta- 
:!cjre  etrrti  i^-mx*:':;  :::uuturet  mobilium  conditio  eorum,  quae  in  mauumaliis 
:rat.i*:a^  uv*ti  i^v;*  <^::xai  dispendio  tertii:  quo  argumento,  alia  quanquam  in 
Hwie^  j:>u*  e*5  >ff  jfc:us  Parisiensis,  apud  Chopin.  Et  hue  spectat  quod  Bor- 
s^unu'xst  :rA'.v.;v  :r&,^^:'ta  sequi  personam,  hoc  est  (inquit)  in  domicilio  PJQS 
o\'scei>*.  ^8  tvti  JL  *:er  quam  cum  domicilio  transferri.  Tandem  ut  ad  imnjh 
bu'.dk  cruL*s«fOhux.  Fjk'^  jus  tacits,  seu  legalis  hypothecs  non  obtinere  idem  m 
lv.\.v  rvi  si;**  v;uv\i  obunet  in  loco  domicilii  debitoris,  dicendum  fnistraesse 
ci>NUiorvui»  v;-ti  huj;ismodi  hypotbecae  obtentu  prioritatem  sibi  asseruerit:  com 
A^^us^  Ji^jU'^  exvrvtf*:m  laoto  boniiins,  coram  uno  judicio,  hypothec*  nexo 
dc^iuciii  i:?\;ueunt  aleerius  lerritorii  bona,  ita  nee  legis  ullius  potestas  est  affi- 
vvr\*  pr«\l;^  exiera;  quvxi  statuta  realia  territorium  non  egrediantur,  nt  supra 
t:,wca:um  e«t.  lea  si  Ilollandus,  cui  generaliter  bona  debitoris  coram  qu^ 
ouuvjue  tlo^i^jitidta^  judioio,  hypothecs  data  sunt,  apud  nos  cum  reliquis  credi- 
U.*ribus  oxivri;Aiur  de  pnselatione,  profutura  erit  ei  hypotheca  in  bonis,  in  qo** 
ounque  Uv'lUndia^  (>arte,  extra  districtum  Amstelodamensem,  sitis;  non  antem 
in  U>uis  sup|.K^iiis  territorio  nostratium,  quibus  nulla  subsi^tit  hypotbec* 
datio,  msi  jMcta  wram  judice  rei  sit®.  Contra  cum  apud  Hollandos  hypo- 
theca generally  extingiiatur  alienatione,  non  juvabitur  creditor  moribus  nostns, 
quibus  res  ita  obligata  ad  emptores  transit  cum  suo  onere.  Consirailiter, « 
teneat  alibi  oousuetudo,  ut  in  bonis  debitoris  concurrant  creditorcs,  n'^'* 
habita  ratione  hypi^thecarum  quale  statutura  profert  florentium  straccha.  ** 
U*4»e  Kki  rei  sita>  dirinienda  creditorum  contention  Rodenbuig,  de  Di^  Stat 
tit.  2,  c.  5,  ».  16 ;  2  Boullenois,  Appx.  p.  47-51. 
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^ti\  right  (jus  ad  rem,  or»  jus  in  re).     An  action  without  any 
y-pothecation  or  privilege  is  purely  personaL    The  existence  of 
,   xeal  right  must  depend  either  upon  local  oi-dinances,  or  upon 
Iftc  law  of  the  situs  of  the  property;  and  if  the  law  of  the  situs 
Ififers  from  the  ordinances  of  the  place  where  the  parties  create 
%e  hypothecation  or  privilege  in  allowing  or  disallowing  such  an 
ypQthecation  or  privilege,  the   law  of  the  situs  must  govern. 
p  regard  to  movables,  they  are  presumed  to  have  their  situs  in 
e  place  of  the  domicil  of  the  owner  ;  and  if  the  law  of  that 
inicil  gives  a  privilege  upon  them,  that  privilege  ought  to  be 
gai-ded  in  every  other  place  in  which  those  movables  may  be 
ound,i     BouHenois  in  tliis  respect  adopts  the  language  of  Lau- 
lenburg,     *  In  rebus  mobilibus  observari  debent  jura  illius  loci, 
in  quo  illorum  dominus   vel  creditor  habet  domicilium,  etiam 
iiaanjo  agitur  de  cancursu  et  praelatione  creditornm.*^    In  re- 
gard to  immovables  Boullenois  adopts  the  doctrine  that  all  pre- 
fcrencea  and    privileges   thereon  are    real,   and    are   therefore 
governed  by  the  law  rei  sita)»^ 

825  k,  John  Voet  has  treated  this  question  with  great  fulness. 
In  respect  to  priority  and  privileges  in  cases  of  hypothecations,  he 
ittsists  that,  as  to  movable  property,  the  law  of  the  domicil  of  the 
<ltsbtor  ought  to  govern  the  order  thereof,  as  well  because  all 
nwvables  are  understood  to  be  in  the  place  where  the  ow^ner 
Uves,  and  arc  to  be  governed  by  the  law  of  that  place,  as  because 
^^  creditors  who  ought  to  bring  their  suit  in  the  tribunal  where 
the  pmperty  is  (forum  rei),  are  deemed  in  their  contracts  to  have 
W  reference  to  the  place  of  domicil  of  the  debtor,  since  in  that 
place  the  dei»tor,  as  the  principal  forum, ought  to  be  sued;  and 
^because  if  the  laws  of  the  place  where  the  contract  is  made, 
<*f  of  the  forum  in  which  is  the  controversy  respecting  tlie  con- 
flict of  rights  and  preferences  between  creditors,  are  to  be  ob- 
*^rved^  inexplicable  difficulties  will  arise,  or  notorious  absurdities 
*ill  be  fallen  into ;  of  which  he  proceeds  to  give  some  illustra- 
tont.  But  in  respect  to  immovables  he  liolds  that  the  law  t>[ 
lie  place  of  the  situs  ought  to  govern  in  all  questions  of  priority 
kad  privilegea.     '  Itnmobilia  regenda  esse  jure  loci,  in  quo  sita 


~1  Boullenoia,  obs.  30,  p.  830-834.  «  Id.  p.  834.  «  n>id. 

^  J*  Voet,  ad  Paod.  20,  4,  38,  p.  904.     The  whole  passage  deserves  to  be 
«d.     *  lu  qiiae&tionei  cujus  loci  etatuia  in  praelatione  turn  hypoihe^ariorum 
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325  I.  Matthaeus  holds  in  a  great  measure  the  same  opinion, 
and  has  discussed  the  subject  at  large.  The  whole  passage  is  too 
long  for  insertion  in  this  place  ;  but  a  moderate  extract  will  pre- 
sent his  views  in  a  very  clear  manner.  Speaking  of  movables,  he 
says :  *  Quantum  igitur  ad  res  mobiles  attinet,  tametsi  omnessint 
ejusdem  generis  atque  naturse,  motu  tamen  et  quiete  discriminari 
possunt.     Earum  enim  alias  nullo  certo  loco  dispositae,  hnc  illuc 

turn  chirograpbariorum  privilegio  munitorum  spectaridebeantfdicendumride- 
tur  secundum  fundamenta  generalia  in  tit.  de  constitut.  Princip.  parte  altera, 
de  statutis  proposita.  In  mobilibus  debitoris  bonis  ilium  observari  oportere 
prselationis  ordinem,  qui  in  loco  domicilii  debitoris  probatus  est;  turn  quia 
mobilia  omnia,  ubicunque  existentia,  illic  domino  suo  prsesentia  esse  inteE 
guntur,  ac  propterea  isto  quoque  jure  regenda  sunt;  turn  quia creditores omncs, 
qui  sequi  in  agendo  delient  forum  rei,  etiam  maxime  locum  domicilii  in  con- 
trahendo  respexisse  videntur,  quippe  in  quo  praecipue  debitor,  velut  in  foro 
praeprimis  corapetente,  conveniendus  est;  tum  denique,  quia,  si  l^fesvelloci 
in  quo  contractum  est,  vel  fori  in  quo  de  creditorum  prselatione  ac  coocnntt 
disputatur,  observandas  censueris,  aut  inexplicabilibus  et  difficultatibos  impli- 
caturus  es,  aut  ad  notabiles  delapsurus  absurditates.  Etenim,  si  oontrectann) 
singulorum  loca  spectari  debere  contendas,  explicari  non  poterit,  quid  fieri 
debeut,  si  in  Hollandia,  Frisia,  Anglia,  Italia,  Ilispania  diversi  per  eundem 
debitorem  contractus  initi  sint,  quarum  regionum  unaquseque  diversis  ex  parte, 
quin  et  subinde  contrariis  de  protopraxia  legibus  utitur,  dum  in  Anglia  aut 
Hollandia  contrahens  ex  legibus  Anglicanis  aut  Hollandicis  prsBferri  desidera- 
bit  ei,  qui  in  Frisia  contraxit;  hie  vero  ex  Frisiae  legibus  contrariis  potior  esse 
velit  eo,  qui  in  Hollandia  vel  Anglia  efFecit  aibi  devinctum  debitorem.  Qiwd 
si  locum,  ubi  mobilia  proscribuntur,  et  judicium  concursus  inter  creditores agi- 
tatur,  spectandum  existimes  quasi  distributio  pecuniarum  inter  creditores  pars 
et  sequela  executionis  sit  (posito,  quod  alibi,  quam  in  loco  domicilii  postreroi 
debitoris  obaerati  mobilia  vendi  et  lis  de  protopraxia  agitari  possit,  cujoscon- 
trarium  apud  nos  nunc  obtinere,  supra  x.  t.  num.  12  dictum  est),  absurdam 
illud  inde  sequeretur,  quod  tunc  non  mobilium  tantum  sedet  immobiliura  intu- 
itu leges  loci,  in  quo  judicium  de  protopraxia  agitur,  observandas  forent;  com 
non  minus  distributio  pecuniae  ex  immobilibus,  quam  ex  mobilibns,  redact* 
dici  deberet  executionis  sequela  aut  pars;  atque  ita  fieret,  immobilia non  ex 
lege  situs  regi,  sed  incerti  juris  aubesse  dispositioni,  prout  in  hoc  vel  illolooo. 
diversis  juribus  utonte,  contentio  fuerit  inter  creditores  instituta  de  praelatione. 
Quinimo,  posito  illo  jure,  quod  judicium  universale  concursus  creditorom  in^o 
loco  ventilari  debcat,  in  quo  debitor,  cum  moraretur  aut  foro  cederet,  doniJ- 
cilium  habuit,  esse  in  arbitrio  debitoris  positum,  ut  migrando  de  loco  in  locn^ 
creditores  non  privilegiatos,  efficeret  privilegiatos,  hypothecam  legalem  face^* 
aliis  nasci,  aliis  interire,  prout  aliud  atque  contrarium  domicilii  priori^  aut  ^ei 
sitae  legibus  jus  in  novissimi  domicilii  loco  viguerit ;  quod  in  immobilibus  loc^ 
certo  alligatis,  nee  arbitrio  domini  situm  mutantibus,  ferendum  non  est;  ^ 
potius  (cum  jam  ad  immobilia  nos  deduxerit  ratiocinium)  in  iramobiliuni  p'^ 
tio  inter  creditores  secundum  cujusque  privilegium  distribuendo  ser^^ 
erunt  leges  locorum  illorum,  in  quibus  immobilia  singula  existunt.  idque,  con- 
venienter  regulae  in  tit.  de  constit.  princip.  parte  altera  de  statutis  num*  * 
firmatae,  ac  dictanti,  immobilia  regenda  esse  jure  loci,  in  quo  sita  sunt.* 
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feruntiir  trahimturve  ;  veluti  merces  in  itinere  deprehensae,  et  ut 
hodie  fieri  solet,  arresto  retento :  aliaB  vero  certo  loco  dispositse 
quiescunt;  veluti  instrumentum  et  supellex,  quam  paterfamilias, 
prsediorum  instruendorum  gratia,  in  provinciam  misit :  item  fera) 
bestise,  et  pisces,  et  reliqua  animalia,  quas  in  fundis  habentur  foB- 
turae  et  propagationis gratia.    Quajcunque  ejus  generis  deprehend- 
untnr,  ut  certo  loco  prsediove  aflBxae  non  sint,  in  iis  baud  dubie 
superior  defiuitio  observanda  est.     Cum  enim  maxime  in  motu 
sint,  ac  incertis  quasi  sedibus  vagentur,  nihil  proprius  est,  quam 
ut  in  disputatione  de  praerogativa  creditorum  spectemus  domicil- 
ium  debitoris.     Quas  vero  loco  afiSxse,  aut  certis  possessionibus 
attributae  sunt,  esB  naturam  praediorum  sequuntur  ejusque  provin- 
ciae  esse  censentur,  in    qua  praedia  sita  sunt.     Unde  dicendum 
videbatur,  in  his  rebus  spectandas  esse  leges  loci,  ubi  praedia  sita 
sunt,  non  ubi  domicilium  debitor  habet.'^    Again  referring  to  ob- 
jections which  might  be  made,  he  says :  '  Illud  etiam  objici  pote- 
Tat  definitioni  nostrae :  In  contractibus  spectandas  esse  leges  ejus 
loci,  ubi  contractum  est,  vel  in  quern  solutio  destinata  est :  his 
enim  legibus  contrahentes  ultro  subjecisse  se  intelliguntur.    Igitur 
in  creditorum  quoque  contentione,  non  semper   leges  domicilii. 
Bed  si  alibi  contractum  sit,  loci  contractus  sunt  observandae.    Ile- 
spondeo  ;  Si  ex  contractu  agatur,  spectari  quidem  leges  ejus  loci 
libi  contractum  est,  non  tamen  in  omnibus  controversiis.    Etenim, 
8i  de  solemnibus  quaeratur,  si  de  loco,  de  tempore,  et  modo  obli- 
gationis,  tum  quidem  locum  contractus  observamus :  sin  de  ma- 
teria obligationis,  seu  de  rebus,  quae  in  earn  deducuntur,  ejus  loci 
habenda  ratio  est,  ubi  res  sitae  sunt.     Situm  autem  cum  dicimus, 
Pradia  denotamus :  haec  enim  proprie  sita  dicuntur,  non  etiam 
W8  mobiles.     In   disputatione  vero  creditorum  de   praerogativa, 
quo  minus  locum  contractus  spectemus,  ipsa  quodammodo  rerum 
Datura  impedimento  est.    Quid  enim  si  obaeratus  cum  multis  con- 
traxerit,  et  variis  quidem  in  locis,  vario  ac  diverse  jure  utentibus : 
veluti  Romae,  Lugduni,  Antuerpiae,  Amstelodami,  Dantisci,  Ge- 
DuaB,  etc.,  qui  poterit  spectari  locus  contractus,  et  oujus  potissi- 
mnm  loci  leges  spectabis  citra  manifestam  aliorum  creditorum  in- 
juriam?     At  locum  domicilii  debitoris  possis  observare  citra  cu- 
jasquam  injuriam,  dum  omnes  cujuscunque   gentis  aut  nationifl 
cam  aliquo  debitore  contrahentes,  domicilium  ejus  spectasse,  ac 

1  Matthseus,  de  Auctionibus,  lib.  1.  c.  21,  n.  35,  36,  p.  295. 
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fortunam  judiciorum  ibidem  experiri  voluisse  yideantur.  Po8- 
tremo,  opponi  poterat,  non  tarn  domicilium  debitoris  spectandum 
esse,  quam  eum  locum  ubi  bona  proscribuntur.  ExecutiolUB 
enim  seu  pars,  seu  appendix,  et  sequela,  videtur  esse  ilia  distribo* 
tio  pecuniarum  inter  creditores.  Communi  autem  calculo  docto- 
rum  traditur,  in  executione  facienda  spectandum  eum  locum  ubi 
executio  sit.  Verum  hunc  obicem  ita  facile  removebimus,  si  cogi- 
taverimus  communem  illam  sententiam  de  ordine  et  solemnibas 
executionis  duntaxat  loqui,  non  etiam  de  ipsa  creditorum  conten- 
tione  et  causa,  quae  inter  eos  vertitur :  haBC  enim  incidit  quidem 
in  executionem,  ab  ordine  tamen  executionis  separata  est.  In  lis 
autem,  quae  ad  causae  decisionem  pertinent,  non  illico  locum  judicii, 
sed  antiquiorem  aliquem,  puta  domicilii,  interdum  contractuSt  ali- 
quando  situm  rei  spectamus.  Instari  poterat :  Si  ad  decisionem 
causae  pcrtinet  disputatio  ilia  creditorum,  jam  sententia  hsec  pre- 
metur  alio  argumento :  Nempe,  quod  in  decisoriis  litis  observanda 
sint  leges  ejus  loci,  ubi  contractum  est.  Sed  respondetiir,  hoc 
tum  procedere,  cum  inter  creditorem  et  debitorem  lis  vertitur: 
cum  vero  plures  creditores  ejusdem  debitx>ri8  de  praerogativa  dis- 
putant, locum  domicilii  debitoris  spectamus ;  quia  locum  con- 
tractus citra  injuriam  aliorum  spectare  per  rerum  naturam  non 
possumus :  nuUo  certe  modo,  cum  idem  debitor,  qui  variis  in  lo- 
cis  negotiari  solet,  habuerit  variarum  gentium  atque  locorum 
creditores:  puta  Italos,  Gallos,  Belgas,  Germanos,  Hispanos, etc. 
Hie  enim  constituere  non  possis,  cujus  potissimum  loci  leges  sint 
spectandae:  ut  autem  omnium  simul  locorum  leges  atque  mores 
spectentur,  rerum  natura  non  patitur.'  ^ 

325  w.  And  then,  referring  to  immovables,  he  says:  *  Quan- 
tum ad  res  immobiles  attinet,  videndnm,  an  recte  separaverimus 
hypothecam  a  privilegio  :  ita  ut  in  aestimandis  viribus  hypothec® 
spectemus  eum  locum,  ubi  praeclinm  situm  est ;  in  privilegio  inter 
hypothecarios  exercendo,  domicilium  debitoris?  Argumentum 
enim,  quo  usi  sumus,  infirmius  videtur:  Privilegium  coneernit 
personam  :  igitur  domicilium  debitoris  in  eo  spectandum.  Q"^^ 
vero  non  sit  duplex  privilegiorum  ratio  :  ita  ut  alia  quidem  p^^' 
sonae,  alia  rei  seu  causae  data  sint.  Deinde,  non  videtur  illa"^' 
cessaria  consecutio  :  privilegia  personam  concernunt ;  igitur  p^^' 
sonam  comitantur,  quocunque  locorum  commigraverit.    Etenini 

1  Matthaeus,  de  Auctionibus,  lib.  1.  c.  21,  n.  87-40,  p.  296-298. 
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iUo  duntaxat  jura  qus  personse  qualitatem  aliquam  imprimunt, 
comitari  personam  solent :  veluti  si  quis  minor,  fatuus,  prodigus, 
infamis,  declaretur :  Vitium  enim  hoc  perdurat,  et  quocunque  lo- 
corum  te  contuleris,  circumferes  tecum  notam  illam  et  qualitatem 
in  loco  domicilii  tibi  impressam.  At  privilegium,  quod  person® 
conceditur,  nullam  qualitatem  personsB  imprimit,  nullam  notam 
inurit:  comitari  ergo  personam  non  poterit  in  earn  provinciam,  in 
qua  forte  privilegium  cessat.  Sed  imprimis  illud  obstat,  quod 
privilegium  detur  quidem  personsB,  tamen  in  bonis  debitoris  exer- 
cendum.  Ut  autem  in  pnediis  debitoris  in  alia  provincia  sitis  ex- 
erceam  privilegium,  non  possunt  mihi  tribuere  ii,  qui  in  loco  dom- 
icilii debitoris  jura  condunt:  quippe  quorum  jurisdictioni  ager 
alterius  territorii  subjectus  non  sit.  Mobilia  duntaxat,  quia  per- 
wmm  comitantur,  jurisdiqtioni  eorum  subjecta  videntur,  quocun- 
que in  loco  reperiantur.  Itaque  si  mulier  nupserit  in  Frisia,  ubi 
dotes  sunt,  dotiumque  privilegia :  distrahantur  mariti  prsedia  in 
Gelria,  HoUandia,  Trajecti,  ubi  ne  dotes  quidem  versB  sunt,  ne- 
dam  dotium  privilegia  :  non  videtur  mulier  inter  hypothecarios 
babitura  privilegium,  quod  haberet,  si  in  Frisia  sita  prsedia  dis- 
tiaherentur.  Valde  enim  absurdum  sit,  velle  hypothecariis  eam 
pnsferri,  quam  ne  numerant  quidem  Gelri  inter  hypothecarios. 
Hisde  causis  generalius  concludendum,  sive  de  viribus  hypothe- 
c»i8ivede  privilegio  inter  hypothecarios  exercendo  loquamur,  in 
praediis  gpectandas  esse  leges  ejus  loci  ubi  prsedia  sita  sunt.'  ^ 

325  n.  Maevius  adheres  to  the  same  rule  in  cases  of  movables, 
ftftt  is  to  say  that  the  law  of  the  domicil  of  the  debtor  is  to  go- 
vern in  all  cases  of  preferences  and  privileges.^   D' Argentr^  adopts 
ttesame  opinion  :  *  Quare  statutum  de  bonis  mobilibus  vere  per- 
wnale  est,  et  loco  domicilii  judicium  sumit ;  et  quodcumque  ju- 
dex domicilii  de  eo  statuit,  ubique  locum  obtinet.*'    Burgundus 
oiajr  also  fairly  be  presumed  to  hold  the  like  opinion.     '  De  cse- 
fero  mobilia  ibi  esse  dicemus,  ubi  quis  instruxit  domicilium  ;  et 
ideo  quodcumque  judex  domicilii  de  iis  statuerit,  ubique  locorum 
)btinet,  sive,  quod  persona  ibi  est,  aut  esse,  semper  intelligitur, 
ive  quod  ibi  rerum  snarum  summam  coUocavit.     Et  sic  intelli- 
endum  est,  quod  dicimus  mobilia  sequi  personam,  hoc  est,  in 
omicilio  ejus  existere,  et  non  aliter  quam  cum  domicilio  trans^ 

*  Matthsus,  de  Anctionibus,  lib.  1,  c.  21,  n.  41,  p.  298,  290. 
>  Msevius,  ad  Jus.  Lubesense,  lib.  3,  tit.  1,  art.  11,  n.  23-35. 

•  D'Aigentr^,  de  Briton.  Leg.  art.  218,  gloss.  6,  n.  30,  p.  654. 
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ferri.  Nee  refert,  eadem  bona  iu  loco  domicilii  reperiantur,  an 
non.'  ^  Mauy  other  jurists  assert  the  same  doctrine.  ^  Still  how- 
ever (as  has  been  already  intimated)  all  foreign  jurists  are  not 
agreed  in  this  doctrine,  at  least  not  without  many  modifications 
thereof.^ 

825  0.    Creditors'  Bights  against  Immovables.  —  But  whatever 
may  be  the  differences  of  opinion  among  them  as  to  the  opention 
of  the  rights  of  preference  or  privilege  of  creditors  upon  movable 
property,  situate  in  fact  in  a  foreign  country,  there  seems  to  be  t 
great  preponderance  of  authority,  although  certainly  not  an  uni- 
versal agreement  in  respect  to  immovable  property  in  favor  of 
the  doctrine  that  the  law  of  the  place  rei  sit^  ought  to  prevail, 
as  to  th6  denial  or  allowance  of  such  preferences  and  privileges.* 
Paul  Voet  expressed  the  general  sense  when  he  said :  *  Vero  im- 
mobilia  reguntur  locorum  statutis,  ubi  sita ;  etiam  quoad  ea,  si  do 
ffistimanda  hypotheca,  aut  de  privilegiis  inter  hypothecarios  aga* 
tur,  non  inspiciendus  erit  locus  domicilii,  vel  debitoris,  vel  ciedi- 
toris,  verum  locus  statuti,  ubi  jacent.'^    An  easy  example  maj 
illustrate  the  importance  of  the  distinction.     Suppose  a  contcsct 
made  in  Massachusetts  for  the  sale  of  lands  lying  in  New  Tori 
by  whose  laws  the  vendor  has  a  lien  for  the  unpaid  purchase- 
money,  and  by  the  laws  of  Massachusetts  there  would  in  sach  a 
ciise  be  no  lien,  if  the  land  were  in  Massachusetts ;  the  questioa 
would  then  arise,  whether  any  lien  attached  on  such  a  contiact 
on  the  land.     According  to  the  opinions  of  the  foreign  jurists  al- 
ready referred  to,  the  law  rei  sitae  and  not  the  law  of  the  place  of 
the  contract  would  attach  upon  the  contract ;  and  consequent!/ 
a  lieu  for  the  unpaid  purchase-money  would  exist  on  the  lands  in 
New  York,  although  no  such  lien  would  exist  in  Massachosetti 
under  or  in  virtue  of  the  contract.®  (a) 

326.  Lord  ElUnborough,  —  Supreme  Court  of  Louisiana, — Loid 
Ellen l>onnigh  has  laid  down  a  doctrine  essentially  agreeing  witk 
that  of  Huberus.  *  We  always  import,'  says  he,  *  together  vitk 
their  persons,  the  existing  relations  of  foreigners,  as  between 

>  Burjrimdu5,  tract  2,  n.  21,  p.  113. 

*  1  liouUenois.  ol>s.  30,  p.  834,  835,  840.  »  Ante,  s  322  6,  322  c. 

♦  Ante,  s,  322-;VJ5  m  .  |wt  s,  362-373. 

*  P.  Voet,  de  Sut.  s.  9,  c.  2,  n.  8.  p.  267,  ed.  1715;  Id.  p.  822,  ed.  1661. 

•  See  Gilman  r.  Brown,  1  Mason,  210-221;  4  Wheat.  255. 

(a)  See  note  to  s.  383,  poet 
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themselves,  according  to  the  laws  of  their  own  countries  ;  except 
indeed  where  those  laws  clash  with  the  rights  of  our  own  subjects 
here,  and  one  or  other  of  the  laws  must  necessarily  give  way ; 
in  which  case  our  own  is  entitled  to  the  preference.  This  having 
been  long  settled  in  principle,  and  laid  up  among  our  acknow- 
ledged rules  of  jurisprudence,  it  is  needless  to  discuss  it  fur- 
ther.' 1  The  Supreme  Court  of  Louisiana  have  adopted  a  little 
more  modified  doctrine  coinciding  exactly  with  that  of  Huberus"; 
*  That,  in  a  conflict  of  laws,  it  must  oftener  be  a  matter  of  doubt 
which  should  prevail ;  and  that,  whenever  that  doubt  does  exist, 
the  court  which  decides  will  prefer  the  law  of  its  own  country  to 
that  of  a  stranger.^  And  if  the  positive  laws  of  a  state  prohibit 
particular  contracts  from  having  effect  according  to  the  rules  of 
the  country  where  they  are  made,  the  former  must  prevail.'  ^ 

327.  Kent.  —  Burge.  —  Mr.  Chancellor  Kent  has  laid  down  the 
same  rule  in  his  Commentaries,  as  stated  by  Huberus  and  Lord 
EUenborough,  and  has  said :  '  But  on  this  subject  of  conflicting 
laws,  it  may  be  generally  observed  that  there  is  a  stubborn  princi- 
ple of  jurisprudence  that  will  often  intervene  and  act  with  control- 
ling efficacy.     This  principle  is,  that  when  the  lex  loci  contractus 
and  the  lex  fori,  as  to  conflicting  rights  acquired  in  each,  come  in 
direct  collision,  the  comity  of  nations  must  yield  to  the  positive 
law  of  the  land.     In  tali  conflictu  magis  est,  ut  jus  nostrum, 
?ttam  jus  alienum,  servemus.' *   Mr.  Burge  has  expressed  his  own 
exposition  of  the  same  doctrine  in  the  following  terms :  *  It  may 
^  stated  generally  that  with  respect  to  contracts  of  which  mova- 
ble property  is  the  subject,  the  law  of  the  place  in  which  the  con- 
tract is  made  will  in  some  respects  exclusively  prevail,  although 
the  contract  is  to  be  performed  in  another  ;  and  that  in  those  re- 
spects in  which  it  does  not  prevail,  the  law  of  the  place  where 
the  contract  is  to  be  performed  must  be  adopted.     But  this  con- 
clusion is  subject  to  some  qualifications  and  exceptions.     If  a 
right  which  is  claimed  as  resulting  from  the  contract,  or  if  an  act 
or  disposition,  affect  the  interest  of  third  parties,  as  the  creditors 
of  the  owner,  resort  must  be  had  to  the  law  of  his  domicil  to  de- 
termine whether  that  right  exists,  and  whether  he  was  compe- 

1  Potter  V,  Brown,  5  East,  124. 

s  Mr.  Justice  Porter,  in  the  case  of  Saul  v.  His  Creditors,  5  Mart.  N.S.  (La.) 

»  Id.  p.  586,  587.  *  2  Kent  Com.  461. 


472  CONFLICT  OF  LAwa  [8. 327, 327(1 

tent  to  do  the  act  or  make  the  disposition.  A  preference  claimed 
by  a  creditor  on  the  estate  of  his  debtor  by  viitue  of  the  contract, 
and  a  disposition  made  by  a  debtor  which  might  be  void  agaiust 
his  creditors,  are  instances  of  this  exception-  The  law  of  a  fo- 
reign country  is  admitted  in  order  that  the  contract  may  receive 
the  eflfect  which  the  parties  to  it  intended.  No  state  however  is 
bound  to  admit  a  foreign  law,  even  for  this  purpose,  when  that 
law  would  contravene  its  own  positive  laws,  institutions,  or 
policy,  which  prohibit  such  a  contract,  or  when  it  would  preju- 
dice the  rights  of  its  own  subjects.'  ^ 

327  a.  Case  of  Bottomry  in  Louisiana.  —  A  question  inYolving 
considerations  of  this  nature  came  recently  before  the  Supreme 
Court  of  Louisiana.  It  was  a  suit  brought  in  Louisiana  upoua 
bottomry  bond  of  a  peculiar  character  given  by  the  owner  of  a 
steamboat  in  Cincinnati  (Ohio),  and  pledging  the  vessel  for  the 
repayment  of  a  sum  of  money  and  interest,  lent  to  the  owner  for 
a  year.  The  steamboat  had  in  the  intermediate  time  been  sold  in 
Kentucky  to  a  purchaser  with  notice  of  the  lien,  and  she  was  at 
New  Orleans  at  the  time  of  the  suit  brought ;  and  the  object 
thereof  was  to  enforce  the  hypothecation  or  lien  created  by  the 
bond.  Various  objections  were  taken  in  the  defence ;  and  among 
them  was  the  objection  that  no  lien  was  created  in  such  a  case  by 
the  laws  of  Louisiana,  where  the  suit  was  brought.  Mr.  Justice 
Porter,  in  delivering  the  opinion  of  the  court  on  this  occasion, 
said  :  '  But  a  more  formidable  objection  has  been  raised  against 
the  regularity  of  the  proceedings.  The  statutes  and  jurisprudence 
of  Louisiana,  it  is  contended,  only  confer  the  privilege  of  seques^ 
tration  to  enforce  liens  given  by  its  laws  ;  and  that,  in  aid  of 
which  this  remedy  was  extended  here,  was  not  one  that  had  any 
force  or  conferred  any  privilege  in  our  state,  though  it  might 
have  that  effect  in  the  country  where  it  was  made.  The  objec- 
tion now  taken  raises  a  distinction  in  cases  so  circumstanced,  be- 
tween remedies  before  and  after  judgment ;  and  we  confess  we 
are  unable  to  see  any  solid  grounds  on  which  it  can  rest.  If  it 
be  true,  as  we  apprehend  it  is,  that  the  court  can  and  should  en- 
force the  personal  obligation  which  a  party,  not  a  citizen  of  the 
state,  may  have  entered  into  in  another  country,  and  that,  on  the 

1  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  778,  779;  Id.  p.  770.  See 
also  Foelix,  Confl.  des  Lois,  Revue  £traiig.  et  Fran9.  torn.  7,  1840,  s.  33t 
p.  227,  228. 
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bd^nient  so  rendered,  the  foreign  creditor  could  obtain  the  bene- 
it  of  all  writs  of  execution  which  an  inhabitant  of  Louisiana  might 
ifesort  to  against  a  doraestic  debtor,  then  we  can  see  no  good  ground 
fcr  iefu8ing  the  auxiliary  process  in  the  first  instance ;  whether 
it  be  an  order  to  arrest  the  person  of  the  debtor  and  hold  him  to 
bail,  or  a  writ  to  seize  the  property  brought  within  the  jurisdic- 
tion of  a  court,  if  it  be  the  subject  of  contest.    Both  seem  to  rest 
on  the  same  priuciples.     And  a  familiar  illustration  of  the  cora- 
njonlv  received  opinion  on  this  subject  may  be  given  in  the  case 
of  attachments,  which  are  almost  every  day  resorted  to  in  aid  of 
the  foreign  creditor  against  the  foreign  debtor  ;  and  yet  there  is 
iiotliing  in  our  law  more  expressly  giving   that  remedy  to  the 
slmnger  than  there  i8  in  the  case  of  sequestration.'    After  taking 
uotice  that,  by  the  laws  of  Ohio,  it  had  been  found  that  the  bond 
created  a  Hen  on  the  steamboat,  the  learned  judge  proceeded  to 
say:  *If  the  steamboat  then  had  remained  within  the  state  of 
Ohio,  the  evidence  satisfies  us  the  plaintiffs  could  have  had  a  lien 
on  her.     But  the  main  diflBculty  in  the  cause  still  remains.     She 
wjusold  in  the  state  of  Kentucky  under  a  decree  of  one  of  the 
courts  of  that  state,  and  purchased  by  the  defendant  at  the  sale. 
It  is  admitted  on  all  hands  that  this  sale  was  legal  and  regularly 
BJade^  and  the  question  is  not  what  was  the  effect  of  the  lien  in 
the  country  where  the  contract  was  made,  nor  in  that  where  it  is 
*ought  to  be  enforced,  but  what  effect  it  had  in  the  state  where 
tile  defendant  acquired  title  to  the  property/    He  then  examined 
^e  laws   of  Kentucky  on  the  subject;   and   concluded  in   the 
following  words;  *  The  state  of  Kentucky  we  presume  gives  ef- 
fect to  liens  existing   on   property  brought  there  from  another 
country,  on  the  principle  of  comity,  which  we  have  already  no- 
^ccd,  and  we  must  also  presume,  until  the  contrary  be  shown, 
^»t«he  admits  them  with  the  same  limitation  which  other  st^ites 
«o,  namely,  that  they  shall  not  work  an  injury  to  her  own  citi- 
*^a8.    To  ascertain  whether  they  do  or  not,  recurrence  must  be 
Wl  to  her  laws  and  policy  in  relation  to  contracts  made  within 
"her  limita  ;  for  we  take  the  true  principle  in  such  cases  to  be. 
Hot  the  foreign  creditor  who  has  a  lien  should  have  no  greater  or 
io  less  privdege  than  the  domestic  creditor.     If,  for  example,  the 
w»of  Kentucky  required  no  record  to  be  made  of  liens  given  on 
larsooal  property  within  the  state,  she  would  not  require  registry 
the  part  of  the  stranger  who  came  there  to  enforce  a  mortgage 
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on  property  on  which  he  had  a  lien  in  another  country ;  for  if  she 
did,  she  would  neither  carry  the  contract  into  effect  according  to 
the  law  of  the  country  where  it  was  made,  nor  according  to  her 
own.  If  this  be  true,  whatever  time  is  given  to  the  domestic  credi- 
tor to  record  his  lien  should  be  given  to  him  who  comes  btm 
another  state  with  one,  if  his  lien  be  recognized  as  valid  when 
enregistered,  and  his  prayer  to  enforce  it  be  admitted,  as  we  aie 
told  by  the  testimony  it  could  be.'  The  court  accordingly  en- 
forced the  lien  against  the  steamboat.^ 

327  i.  Priorities  and  Contributions  between  Undertariters. — An- 
other case,  which  may  serve  to  illustrate  the  difiBculty  of  layii^ 
down  any  universal  rule  on  the  subject  of  contracts,  as  the  inci- 
dents and  rights  which  may  attach  to  or  against  third  persons^ 
residing  in  different  countries,  may  readily  be  stated,  as  it  is  one 
which  may  not  infrequently  occur  in  practice.     By  the  law  of 
England,  if  two  policies  are  underwritten  on  the  same  ship  or 
Ciirgo  for  the  same  voyage,  ta  the  full  amount  of  the  proper^f 
at  risk,  it  is  treated  as  a  double  insurance,  and  each  policy  is 
valid,   without  any  reference   to   the  respective   dates  thereoC 
And  in  ca^^e  of  a  loss  the  insured  may  recover  the  whole  loam 
from  the  underwriters  on  either  policy,  at  his  own  election;  and 
they  are  then  entitled  to  contribution  pro  rata  from  the  ondei^ 
writers  on  the  other  policy.*    Now  in  France,  no  such  rule  rf 
contribution  exists;  but  the  policy  prior  in  date  is,  in  case  of «    ' 
double  insurance,  to  be  first  exhausted,  and  if  that  is  sufSdent    j 
to  |>ay  the  whole  loss,  there  is  no  right  to  recover  the  loss,  or<o 
exact  contribution  from  the  underwriters  on  the  policy  of  a  later 
date'    This  also  seems  to  be  the  general  rule  among  most  of 
the  maritime  nations  of  continental  Europe.^    Now  let  us  sop- 
lx>so  that  two  policies  of  different  dates  are  underwritten  on  fte 
^me  sliip  or  cargo^  the  one  in  France  and  the  other  in  England, 
for  an  American  owner,  on  the  same  voyage,  each  policy  bong 
tVxr  a  sum  equal  to  the  full  value  of  the  property  at  risk,  and   | 

^  Ohio  lu5.  Co  r.  Edmondsoii.  5  La.  295-^05;  ante,  s.  244. 
«  IVk  ou  lu^or.  c,  1^.  p.  2Sa  2S1,  Sth  ed.;  3  Kent  Com.  280,  281; 
I  M9ur^«  ou  lu$ur.  c.  4,  s.  4.  p.  146«  2d  ed.;  2  Phillips  on  Insur.  p.  50,60, 

*  ;$  Kt'ut  Com.  2::<\  2:>1 :  Code  de  Commerce,  art.  850,  Oidin.  of  Lous  XIV. 
Us^l ;  ii  VaIIu.  Co«u.  UK  i.  lis.  6,  art.  2^25.  p.  72,  73. 

^  I  Kub^rt^>tt,  Jbsur.  c.  1.  s.  7.  p.  23;  1  Marsh,  on  Inaor.  c.  4,  s.  4,  p.  146, 
5Ni  i\l.  ttv*^  %t. 
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Mu  the  voyage  ;  the  question  might 

"■**'" iiulerwritera  were  liable  at  all  if  the 

"^ ----.  iiiie  ;  and  also  whether,  if  liable,  they 

'■"'"^  1 1  Mill   the   French   underwriters;  and 

" —  ii:i;^ht   arise   whether,  if  the    English 

.  :!if   French  underwriters  were  liable  at 

1  I  hey  cuuld  claim  contribution  from  the 

Nn  Mii:h  case  seems  as  yet  to  have  under- 

ii'ii.     Hut  probably  it  would  be  held  that 

i't*  exclusively  construed  according  to  the 

'  ■  i-i'i-ated  by  the  lex  loci  contractus  between 

1--,  without  any  regsird  to  the  collateral  rights 

-  )r\i  might  arise  between  the  underwriters,  if 

•  :••  made  in  the  same  country.     If  a  difTcrciit 

1.  there  might  be  an  entire  want  of  reciprocity 

i  bus  if  the  French  policy  were  prior  in  date, 

V    were   had   thereon  against  the    French  under- 

-:  i.iii  have  contribution  from  the  English  uiider- 

\  'I,  if  a  recovery  were  had  against  the    English 

.  liit-y  could  not  have  contribution  from  the  French 

t)n  the  other  hand,  if   the  English  policy  were 

lilt'  French  underwriters  might  be  exempted  from 

.  the  luas,  or,  if  liable,  miglit  recover  a  contribution 

jli»h   underwriters;   at   the   same    time    that,  if  a 

:•-  had  against  the  English  underwriters,  they  would 

."d  to  any  contribution  against  the  French  under- 

11   wever   this   case  is  merely   propounded  as   one   on 

.-.uiIiDF  professes  to  have   n*)  fixed  opinion,  and  is  de- 

;.*r  to  awaken  inquiry  than  to  satisfy  doul)ts.' 

/.  nl  Robertion.  —  This   subject    will   be    resumed    heie- 

;•  r  f»ther  heads.'     But  the  remarks  of  a  learned  Scottish 

...iv  here  be  properly  ii  it  rod  need  as  exceedin;jly  periinent 

•  r*  M.*ut  discussitm.     *  The  ajiplication  of  tiie  lex  loci  to 

m-  of  the  prwient  American  ioli(i«'stl»Tu  is  now  wliat  \*  romiiiouly 
:  'jority  claD!K>.  similar  in  eff-rt  to  \\i*i  Kifiich  law.     Tin*  vitv  <|!i»s- 

f.r»r  may  arine  in  the  case  of  a  duuhlf  in.-urauco  l>y  <liiY«Tent  iM)lirif.i 
:  land  in  aslate  u-injj  tli«»  i»rn)nty  dauM?,  or  in  thi»  liltt-r  slatr  ami  a 

h  lUM  the  common  Knfvli>h  iiolicy.  and  u  (^^>vvrnvd  by  itd  laws. 
.  ».  401.  i(r2,  423  a,  :)'J4-.VJ7. 
I  ItobertaoD,  iu  the  cattcuf  Mrs.  Lovett.  in  Fergu>son  on  Mar.  &  IMv. 
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contracts,  although  general,  is  not  universal.    It  does  i 
place  where  the  parties  at  the  time  of  entering  into  the 
had  the  law  of  another  kingdom  in  view  ;  or  where  the 
is  in  itself  unjust,  or  contra  bonos  mores,  or  contrary  to 
lie  law  of  the  state,  as  regarding   the  interests  of  rel 
morality,  or  the  general  well-being  of  society.' 

829.  Where  Debts  are  payable.  —  It  may  also  be  stated,  i 
the  proposition  has  been  already  incidentally  consider 
when  a  debt  is  contracted  in  a  foreign  country,  it  is  n< 
deemed  exclusively  payable  there,  unless  there  is  in  the 
itself  some  stipulation  to  that  eflfect.^  On  the  contrary,  a  <] 
tracted  in  a  particular  country,  and  not  limited  to  a  particu 
of  payment,  is  by  operation  of  law  payable  everywhere,  \ 
be  enforced  wherever  the  debtor  or  his  property  can  be 

830.  Dischdrge  of  Contracts.  —  Having  considered  the  p: 
applicable  to  the  nature,  validity,  interpretation,  and  incid 
effects  of  contracts  we  are  next  led  to  the  consideration  of  1 
ner  in  which  they  may  be  discharged,  and  what  matters  i 
merits  will  constitute  a  good  defence  to  them.  I  say  upon 
rits ;  for  the  objections  arising  from  the  law  of  the  state  w] 
suit  is  brought  (lex  fori),  such  as  the  limitations  of  remed 
the  form  and  modes  of  suit,  will  constitute  a  separate  hea 
quiry.* 

381.  General  Rule.  —  Foreign  Jurists.  —  And  here  the 
rule  is,  that  a  defence  or  discharge,  good  by  the  law  of  tl 
where  the  contmct  is  made  or  is  to  be  performed,  is  to  be 
equal  validity  in  every  other  place  where  the  question  mi 
to  be  litigated.*  John  Voet  has  laid  down  this  doctrin< 
broadest  terms.  '  Si  adversus  conti*actum  aliudve  negotii 
tum  factumve  restitutio  desideretur,  dum  quis  aut  metu,  a 
aut  errore  lapsus,  damnum  sensit  contrahendo,  transigen 
vendo,  fidejubendo,  hereditatem   adeundo,  aliove   simili 

1  Ante,  8.  272  a,  278  a,  295,  317;  Don  v.  Lippmann,  5  CI.  &  F. 

a  See  Blake  v.  Williams,  0  Pick.  (Mass.)  286,  315;  ante,  s.  272  < 
Don  V,  Lippmann,  5  CI.  &  F.  1,  12,  13. 

»  Post,  8.  524-527. 

*  2  Bell  Comm.  b.  8,  c.  3,  s.  1267,  p.  692,  4th  ed  ;  Id.  p.  688. 
3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  21,  s.  7,  p.  874-886 ;  Id.  c.  2: 
929.  As  to  what  will  constitute  a  discharge  in  foreign  countries,  i 
cially  by  novation,  by  confusion,  by  set-off  or  compensation,  by  pa 
consignation,  and  by  relapse,  see  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  : 
p.  781-680.     See  also  Bartsch  v,  Atwater,  1  Conn.  409. 
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lecie  interpretes  statiiisse  arbitror,  leges  regionis  in  qua  cootrao- 
tum  gestumve  est,  id,  contra  quod  restitutio  petitur,  locum  sibi 
debere  vindicare  in  terminanda  ipsa  restitutionis  controversia ; 
siye  res  ills,  de  quibus  contractual  est,  et  in  quibus  Isesio  conti- 
git,  eodem  in  loco,  sive  alibi  sitae  sint.  Nee  intercrit  utrum  Isesio 
circa  res  ipsas  contigerit,  veluti  pluris  minorisve,  quam  sequum  est, 
errore  justo  distractas,  an  vero  propter  neglecta  solennia  in  loci 
contractus  desiderata.  Si  tamen  contractus  implementum  non  in 
ipso  contractus  loco  fieri  debeat,  sed  ad  locura  alium  sit  destina- 
tnm,  non  loci  contractus,  sed  implementi,  leges  spectandas  esse 
latiosuadet;  ut  ita  secundum  cujus  loci  jura  implementum  acci- 
pere  debuit  contractus,  juxta  ejus  etiam  leges  resolvatur.'  ^  Ca- 
saregis  in  8ul>stance  lays  down  the  same  doctrine  ;  ^  and  Huberus 
throughout  implies  it,^  as  indeed  does  Dumoulin.^ 

831  a.  Burgundus  says :  ^  Idem  ergo  de  solutionibus  dicendum ; 
scilicet,  ut  in  omnibus  qusB  ex  ea  sunt,  aut  inde  oriuntur,  ant  circa 
illam  consistnnt,  aut  aliquo  modo  affinia  sunt,  consuetudinem  loci 
Bpectemus,  ubi  eandem  implendam  couvenit.  Itaque  ex  solutione 
wnt  8olemni»  valor  rei  debitae,  pretium  monetae  ;  ex  solutione  ori- 
iintur  praestatio  apochae,  antigraphi,  similiaque.  Affinia  solutioni 
wint,  praescriptio,  oblatio  rei  debitae,  consignatio,  novalio,  delega- 
tio,  et  ejusmodi.*  Ea,  vero,  quae  ad  complementum  vel  executionem 
contractus  spectant,  vel  absolute  eo  superveniunt,  sola  a  statuto 
loci  dirigi,  in  quo  peragenda  est  solutio.'  ®  Many  other  foreign 
Jurists  maintain  the  same  doctrine.^ 

832.  Rule  of  England  and  America.  —  In  England  and  Ame- 
'Jca  the  same  rule  has  been  adopted,  and  acted  on  with  a  most 
Bberal  justice.®  Thus  infancy,  if  a  valid  defence  by  the  lex  loci 
^ntractus,  will  be  a  valid  defence  everywhere.®  A  tender  and 
'efosal,  good  by  the  same  law  either  as  a  full  discharge  or  as  a 

»  J.  Voet  ad  Pand.  4, 1,  s.  29,  p.  240. 

*  See  Casaregis,  Disc.  179,8.  60,  61. 

»  Haberus,  lib.  1,  tit.  3,  s.  3,  7;  J.  Voet,  de  Statut.  9.  9,  c.  2,  a.  20,  p.  275, 
•d.  1715;  Id.  p.  332,  333,  ed.  1661. 

«  2  Bonlleoois,  obs.  46,  p.  462 ;  Molin.  Com.  ad  Cod.  1, 1, 1 ;  Conclus.  de  Stat. 
3m.  d,  p.  554,  ed.  1631. 

»  Burgundus,  tract.  4,  n.  27,  28,  p.  114-116  «  Id.  n.  29,  p.  116. 

»  3  Barge,  Col.  &  For.  Law,  pt.  2,  c.  21,  s.  7,  p.  874-876. 

•  2  Kent  Com.  459;  Potter  r.  Brown,  5  East,  124;  Dwarris  on  Stat.  pt.  2, 
650,  651 ;  2  Bell  Com.  s.  1267,  p.  691,  692, 4th  ed. ;  Id.  p.  688,  5tli  ed. 

•  Thompaon  0.  Ketcham,  8  Johns.  (N.  Y.)  189;  Male  o.  Roberts,  3  £sp. 
(3. 
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contracts,  although  gencr. 
place  where  the  parties  ii?  ' 
had  the  law  of  another  !:i: 
is  in  itself  unjust,  or  c-oii!: 
lie  law  of  the  state,  i\^    ■ 
morality,  or  the  genenxl  v. 

329.  Wiere  Dehfs  an:  7  ■ 
the   proposition  has  1'^'  ' 
when  a  debt  is  contnv  f 
deemed  exclusively  pnv^^  ' 
itself  some  stipulation  tc   ' 
tiacted  in  a  i>artiuuhir  cnv 
of  payment,  is  l>y  ofKMvi*" 
be  enforced  wherever  \ ' 

330.  Dischttrffc  of  *>r'- 
applicable  to  the  natuv 
efiectsof  contracts  wi- . 
ner  in  which  they  niav  •• 
merits  will  constiiuur ;« 
rits;  for  theobjeeiions  ••■ 
suit  is  brought  (lex  U't  • 
the  form  and  modes  •■• 
quiry.3 

331.  General  7.'... - 
rule  is,  that  a  ili-kn 
where  the  eontiac.  . 
equal  validity  iu  •  . 
to  be  litigated.' 
broadest  terms*, 
turn  factumve  w 
auterrore  lapsi]-     " 
vendo,  fidejulKi. ' 

1  Ante,  R  Tr2<i   • 

«    See  Blake  r.  \\ 
Don  V.  Lippniaiiti 

»  Po8t,  P.  'y2\  .V" 

*  2  Boll  C.Vinm. 
3  Burgo,  C;ol.  K  ^'         ^^ 
929.     As  to  w  hat  -  w 

cially  by  novati.-;*    '      «.^-' *- ■    ' 
consignation,  and  i'*- 
p.  7bl-680.     twi-HN     " 


con:  ...-    -  _T=.  [s.  3.S2-335. 

-    -;.;^  -^   e  respected  everj^where.' 

xer  chings,  if  good  by  the 

zz^-zVLZ  ;}ayment   everywhere.' 

i-seac  by  negotiable  bills  or 

r     nditional  payment  only,  it 

-  -  .:ich  payment  under  the  do- 
.   ^  _-.     ' '     So  if  by  the  law  of  tin* 

^•:   legotiable),  equitable  lif- 

-  .ixier.  any  subsequent  indorse- 

.  ^  .:  ■^'ipird  to  the  holder.*   The 

_1— Min*/-!'.  —  The  case  of  an  accept- 
-:ri  .'ountry  affords  another  illus- 

-  ibsolute  and  binding  in  every 
.--^-1  oimtry  it  is  merely  a  qualified 

i-    iT  in  all  it«  consequences.* 

sr^::i  n  the  country  where  they  arc 

-£ru^ted  by  the  law  thereof." 

..  .-"iri  the  general  rule  is  clear,  as 

^1    .   r:e  law  of  the  place  where  a  con- 

_.  -.-r^Viere,  yet  there  are  exceptions 

^  r-   Till  enforce  or  not  according  to 


•:>-:ce.-     Thus  where  a  contract 

_,    ••  y}  Danish  subjects,  one  of  whom 

.4  .>»ir^ards,  during  a  war  between 

•iL->ii  government  confiscated  the 

,,-:   n-  the  debtor,  who  was  then  in 

1  riinirly;   the   English   Court  of 

.-■i.-203,  &c. 

:ri.  -2:^3;  1  Brown,  Ch.  376;  Searightr. 
:^'A:Jr.  1  Conn.  40f>. 
,'.     <^  other  cases  cited,  3  Burge,Col-* 
■— ."'^ 

^     •  J.    -^     See  also  Evans   r.  Graj.  l- 
....^iMirt.  N.S.(La.)l. 
-a.  -  "W-  -^^'r.  525.    See  V^n  Cleef  c.  Theras- 

j4;  :  Fardessus,  s.  1492;  ante,  s.  307,  317; 
•J;irr».  S  Greenl.  (Me.)  298. 


L] 


FOaeiGK   CONTKACm 


479 


fm  Bench,  on  a  iitiit  liron^ht  in  England,  after  the  peace,  by 
iU>r  mg;iin»t  the  debtor,  held  that  the  payment  to  the  Dii« 
i  goTtmment  wn»  no  discharge,  although  it  would  have  been 
I  bf  tbe  lairs  of  Denmark,  upon  the  ground  that  such  a  eonfi^ca- 

WEA  not  justified  hy  the  law  of  natic^nsJ 

rSSo.    I/Uchartjf  in  liankraptry.  —  The   most  important,  or  at 

nioet  frequent,  ca»es  of  discharges  of  contracts  ocourrint 

ar©  those  of  dischurges  aritiing  fron)  matter»  ex  post 

i;  ffiich  an  a  discharge  from  the  contract  uptm  the  subsequent 

tencf  of  bankruptcy  or  the  contracting  party.     And  here 

rule  ifl  that  a  discharge  from  the  contract  according 

law  of  the  place  where  it  is  made,  or  where  it  in  to  be 

1,  in  good   everywhere  and  extinguishes  the  contract,* 

doctrine  waa  fully  recognized  in  the  English  law  by  Ix»rd 

eld  (and  it  donbtleas  had  a  much  earlier  existence)  in  a 

llary  of  langnage  which  has  been  since  often  quoted  as  a 

Ffal  axiom  of  jurisprudence.    *  It  U  a  general  principle,*  said 

Uhat  where  there  is  a  discharge  by  the  law  of  one  country  it 

a  discharge  in  anotlier/  ^    The  expression  is  too  broad  and 

have  the  qualification  annexed  which  the  case  before  him 

and  which  has  been  uniformly  understood,  viz*^  that  it 

liaj^e  in  the  country  where  the  contract  was  made  or  was 

^lic  performed.     And  so  it  was  interpreted  by  Lord  EUenbo- 

in  a  much  later  case.     *  The  nde,*  said  he,  •  was  well  laid 

by  Lord  Man&^field,  in  Ballantine  v.  Golding,  that  what  is  a 

of  a  debt  in  the  countiy  where  it  was  contracted  is  a 

of  it  everywhere/  *     This  doctrine  is  also  firmly  esta- 

id  geneiaUy  recognized  in  America*^     By  some  judges 

r.  Osholm,  6  M.  Ac  8,  iv2,     8o«  po^U  »^  313^^)51.    It  U  wbtlU 

fhsrm  lo  oaniitW  whctbor  tho  conf^ttcatkin  of  dt^hu  by  an  *'ri 

>  fir  tifii  to  the  Uw  of  natiotift.     That  is  a  point  bclnn^itig  t    ih 

iit  U«  of  fMillom,  Ai»d  undi^-rwt^iu  very  grravo  t]i»caMiuftii  lit  F.njb^laadt  in  ibi* 

l^ialii  M.  a  $02.  M  wvU  lu  in  tbe  AmoHcAii  courts  during  ib<»  i&Us  ^sir 

BhtAiti      8ee  Tbo  Kmulousi,  1  Giill  003;  ii  c  oa  apptal*  Bmwa  r 

I  ImH  Coin.  »t.  90$:  2  IWll  (Vm.  s.  1267,  p.  001-695,  Itlied.;  M 
lU«L :  1  CliiltT  no  Com.  k  Mjinnf.  r.  12,  ^  «M 

liw  r  GoMii»ir.  1 1  ti-k*  Hank.  Uw»,p.3l7»  5ili  ed.i>.  &ia,4th  id,; 
*  llli#a  :  mtncHiml  r,  Ritsftell,  V4  Mash.  7;  2  Bell  Com.  %  1207,  p,  m\, 
«t ;  Id.  !>.  9m,  5Ui  ed. 

r.  Bnnm,a  CmA,  121.  \Z0.     S«w  UitnUjr  w,  Pbtta,  t  T.  R.  182; 
%m§m.  2  f  I.  Hh  5ft«. 
tm  Ikto  polat,  Smitli  r.  BmiUi.  2  Johns.  (N.  T.)  995;  ITklrji  p.  Brown, 
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the  doctrine  has  been  put  upon  the  implied  consent  of  the  parties 
in  making  the  contract,  that  they  would  be  governed  as  to  all  its 
efifects  by  the  lex  loci  contractus.^  By  others  it  has  been  pat 
upon  the  more  firm  and  solid  basis  of  the  sovereign  operation  of 
the  local  law. upon  all  contracts  made  within  its  sovereign^; 
and  the  indispensable  comity  which  all  other  nations  are  ac- 
customed to  exercise  towards  such  laws  whenever  they  are 
brought  into  question,  either  as  to  contracts,  or  to  rights,  or 
to  property .2 

336.  The  doctrine  has  been  stated  in  a  more  general  form  by  a 
late  learned  American  judge,  who  said :  ^  It  may  be  assumed  as 
a  rule  aflfecting  all  personal  contracts,  that  they  are  subject  to  all 
the  consequences  attached  to  contracts  of  a  similar  nature  by  the 
laws  of  the  country  where  they  are  made,  if  the  contracting  party 
is  a  subject  of  or  resident  in  that  country  where  it  is  entered  into, 
and  no  provision  is  introduced  to  refer  to  the  laws  of  another 
country.'  ^  This  is  not  perhaps,  in  strictness  of  language,  efr 
tirely  correct.  There  are  many  consequences  flowing  from  con- 
tracts in  the  place  where  they  are  made,  which  do  not  accompany 
them  everywhere,  and  are  not  of  universal  obligation.*  Remedies 
are  a  consequence  of  contracts  when  broken ;  but,  as  we  shall 
hereafter  see,  they  are  governed  by  different  rules  from  rights.* 
And  the  rights  given  by  the  law  of  the  place  of  the  contract  are 
not  always  deemed  of  universal  obligation  or  validity.  Marriage 
for  instance  is  admitted  to  be  a  valid  contract  everywhere  when 
it  is  valid  by  the  law  of  the  place  where  it  is  celebrated.*  But  as 
we  have  seen,  all  the  consequences  attached  to  marriage  in  one 

12  Johns.  (N.  Y.)  142;  Van  Reimsdyk  v.  Kane,  1  Gall.  871;  Blanchard  9. 
Ru.sselU  13  Mass.  1;  Baker  r.  Wheaton,  5  Mass.  511;  Watson  r.  Bourne.  10 
Mass.  337;  4  Cowen  (N.  Y.)  note,  p.  615;  Green  v.  Sarmiento,  Pet.  C.  C  74; 
M*Menomy  v,  Murray,  3  Johns.  Ch.  (N.  Y.)  435,  440,  441;  Walsh  v.  Nouw, 
5  Binn.  (Pa.)  381 ;  Sturges  v.  Crowninshield,  4  Wheat.  122;  Ogdenr.  Sann- 
ders,  12  Wheat.  213,  358;  2  Kent  Com.  392,  393,  459;  Atwatcr  v.  Town- 
send,  4  Conn.  47 ;  Hempstead  v.  Reed,  6  Conn.  480;  Houghton  o.  Page,  2  N.  H. 
42;  Dyer  r.  Hunt,  5  N.  H.  401;  2  Bell  Com.  a.  1267,  p.  691-693,  4th  ed.; 
Id.  p.  688,  5th  ed. 

^  See  ante,  8.  261;  Blanchard  v.  Russell,  13  Mass.  1,  4,  5;  F^ntiss  v.  SaT- 
age,  13  Mass.  20,  23. 

«  Potter  V.  Brown,  5  East,  124;  ante,  s.  261. 

"  Mr.  Chief  Justice  Parker,  in  delivering  the  opinion  of  the  court  in  »• 
case  of  Blanchard  v.  Russell,  13  Mass.  1,  5. 

*  Ante,  s.  325-327.  »  Post,  s.  556-^75. 

«  Ante,s.  111,113,121-125. 
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jountry  do  not  follow  it  into  other  countries.^  In  Scotland  a 
mbsequent  marriage  legitimates  children  antecedently  bom ;  but 
this  consequence  has  not  yet  been  (as  we  have  seen)  finally  ad- 
judged in  England  to  the  extent  of  making  such  antenuptial 
children  legitimate,  so  as  to  be  entitled  to  inherit  }ands  of  their 
parents  situate  in  England.  '  Adhuc  sub  judice  lis  est.'  ^  So,  the 
indissolubility  of  marriage  by  the  law  of  one  country  will  not 
attach  to  it  everywhere.^ 

337.  Qualifications  of  the  Rule,  —  And  even  in  regard  to  com- 
tnon  contracts  of  a  different  nature,  the  general  rule  as  to* the 
consequences  of  them  must  receive  many  qualifications  and 
limitations  resulting  from  the  public  policy  or  the  domestic  laws 
of  other  states  where  they  are  sought  to  be  enforced,  and  the 
right  and  duty  of  self-protection  against  unjust  foreign  legisla- 
tion.* If,  for  example,  a  country  where  a  contract  was  made 
should,  under  the  pretence  of  a  general  bankrupt  act,  authorize  a 
discharge  from  all  contracts  made  with  foreigners,  and  should  at 
the  same  time  exclude  the  latter  from  all  participation  with 
domestic  creditors  in  the  assets,  it  cannot  be  presumed  that  such 
to  act  would  be  held  a  valid  discharge  in  the  countries  to  which 
Mich  foreigners  belonged.*  And  certainly  the  priorities  and  privi- 
leges annexed  by  the  laws  of  particular  states  to  certain  classes 
rf  debts  contracted  therein  are  not  generally  admitted  to  have 
fte  same  pre-eminence  over  debts  contracted  in  another  country 
*hich  is  called  upon  to  enforce  them.*  Nor  are  the  courts  of 
vijr  state  under  any  obligation  to  give  effect  to  a  discharge  of  a 
foreign  debtor,  where,  under  its  own  laws,  the  creditor  has  pre- 
vioDsly  acquired  a  right  to  proceed  against  his  property  within  its 
own  territory.^  (a) 

1  See  ante,  s.  145-190;  Fergasson  on  Man*.  &  Div.  359-361,  397-399,  402, 
414;  Conway  r.  Beazley,  3  Hagg.  Ecc.  639. 

<  Birtwhistle  r.  YardU],  5  B.  &C.43d;  9  Bligh,  46S;  ante,  s.  87,  93-93  v.; 
1  Hertii  Opera,  de  Collis.  Leg.  s.  4,  15,  p.  129,  ed.  1737;  Id.  p.  183,  184,  ed. 
1716. 

•  Ante,  8.  215-230.  *  Ante,  8.  325-327,  334. 

•  Blanchard  r.  Russell,  13  Mass.  1,  6;  Huberus,  de  Conflict.  Leg.  lib.  1. 
it.  3,  8.  11. 

•  See  ante,  s.  822-327;  Hnbems,  de  Conflict.  Leg.  lib.  1,  tit.  3,  s.  11. 

»  Tappan  ».  Poor,  15  Mass.  419;  Le  Chevalier  v.  Lynch,  Doug.  170.  But 
$e  Hunter  o.  Potts,  4  T.  R.  182;  s.  p.  2  H.  BI.  402;  ante,  s.  32&-327. 

(a)  HaU  V.  Winchell,  38  Vt.  590. 
81 
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838.  Distinction  between  Discharge  from  the  Deht^  and  Ex- 
emptions. —  Some  of  the  Remedies.  —  When  we  speak  of  the 
discharge  of  a  debt  in  the  country  where  it  is  contracted  being 
a  discharge  thereof  everywhere,  care  must  be  taken  to  distinguish 
between  cases  where  by  the  lex  loci  contractus  there  is  a  virtoil 
or  direct  extinguishment  of  the  debt  itself,  and  where  there  is 
only  a  partial  extinguishment  of  the  remedy  thereon,  (a)  By 
the  bankrupt  laws  of  England,  and  by  the  corresponding  insol- 
vent laws  of  some  of  the  United  States,  an  absolute  discharge 
from  all  rights  and  remedies  of  the  creditors  is  provided  for,  as 
part  of  the  system  ;  and  therefore  the  whole  obligation  of  the 
contract  is  deemed,  ipso  facto,  extinguished.^  (A)  But  there  are 
insolvent  laws,  and  other  special  systems,  both  in  Europe  and 
America,  which  fall  short  of  this  extent  and  operation.  In  some 
cases  the  person  only  is  liberated  from  future  imprisonment  and 
responsibility  ;  in  others,  particular  portions  of  property  only  are 
exempted  ;  and  in  others  again  a  mixed  system,  embracing  some 
postponed  or  modified  liabilities  both  of  the  person  and  property, 
prevails.^ 

389.  Exemption  from  Imprisonment.  —  Now  in  all  these  cases 
where  there  is  not  any  positive  extinguishment,  or  any  virtoal 
extinguishment,  of  all  rights  and  remedies  of  the  creditors,  the 
contract  is  not  deemed  to  be  extinguished  ;  and  therefore  it  may 
be  enforced,  as  we  shall  hereafter  more  fully  see,  in  other  coun- 
tries.^ (c)  B3''  the  Roman  law  a  cessio  bonorum  of  the  debtor 
was  not  a  discharge  of  the  debt,  unless  the  property  ceded  was  to 
the  full  sufficient  for  that  purpose.  It  otherwise  operated  only 
as  a  discharge  pro  tanto,  and  exonerated  the  debtor  from  im- 
prisonment.    '  Qui  bonis  cesserint,*  says  the  Code,  *  nisi  solidum 

1  See  2  Kent  Com.  389-402 ;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  22,  p.  88ft- 
929. 

a  See  1  Domat,  Civ.  Law,  b.  4,  tit.  5,  s.  1 ;  Morris  r.  Eves,  11  Mart.  (U) 
730.  See  Mather  v.  Bush,  16  Johns.  (N.  Y.)  233;  2  Bell  Com.  c.  5,  s.1162- 
1164,  p.  563-5G7,  4th  ed.;  Id.  580-997,  5th  ed.;  Phillips  r.  Allan,8  B.&C. 
477;  2  Kent  Com.  389-404;  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  22,  p.  886- 
904. 

«  Post,  s.  340-352. 

(a)  See  Carver  r.  Adams,  38  Vt.  (c)  Judd  v.  Porter, 7  Greenl.  (He) 

501.  337;  Boston  Type  Foundry  c  Wal- 

(6)  SeeEineru.  Beste,32Mo.  240;  lack,  8  Pick.  (Mass.)  186;  Coin*' 

In  re  Coates,  3  Abb.  App.  Dec.  (N.  Y.)  Coffin,  16  Pick.  (Mass.)  323. 
231. 
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creditor  reciperit,  non  sunt  liberati.  In  eo  enim  tantumfmodo  hoc 
beneficium  els  prodest,  ne  judicati  detrahantur  in  carcerem.'^ 
Hnberus  informs  us  that  in  Holland  a  cessio  bonorum  does  not 
even  exempt  from  imprisonment  unless  the  creditors  assent. 
*  Secundum  jus  nostrum  cessio  bonorum,  invitis  creditoribus, 
debitorem  a  carcere  publico  non  liberat ;  ^  and  Heineccius  pro- 
claims the  same  as  the  law  of  some  parts  of  Germany.^  The 
Scottish  law  conforms  to  the  Roman  Code  in  its  leading  out- 
lines;^ and  the  modern  Code  of  France  adopts  the  same  system.* 
An  insolvent  act,  or  bankrupt  act,  or  cessio  bonorum,  which  only 
absolves  the  person  of  the  debtor  from  imprisonment,  but  not  his 
f utute  property,  or  which  only  suspends  remedies  against  either 
the  one  or  the  other  for  a  limited  period,  is  not  to  be  deemed  a 
discharge  from  the  contract,  and  its  operation  is,  as  we  shall  pre- 
sently see,  purely  intra-territorial.® 

*  Cod.  7,  71,  1;  1  Domat,  Civ.  Law,  b.  4,  tit.  5,  s.  1,  n.  1,  2.  See  Mather 
•.  Bush,  16  Johns.  (N.  Y.)  233;  2  Bell  Com.  c.  5,  s.  1162-1164,  p.  563-567, 
4th  ed.;  Id.  p.  680-598,  5th  ed. 

*  Haberus,  torn.  3,  lib.  42,  tit.  3,  s.  1,  3,  note;  Ex  parte  Burton,  1  Atk.  255; 
H'Menomy  ».  Murray,  3  Johns.  Ch.  (N.  Y.)  442;  Voet,  ad  Pand.  lib.  42,  tit.  3, 
>.  8;  Le  Roy  ».  Crowninshield.  2  Mason,  160.  I-«ord  Mansfield  is  reported  to 
^Tesaid,  in  Ballantyne  v,  Golding,  1  Cooke,  Bankrupt  Laws,  p.  347,  5th  ed., 
1^  515,  4th  ed. :  '  That  he  remembered  a  case  in  chancery,  of  a  cessio  bonorum 
in  Holland,  which  is  held  a  discharge  in  that  country,  and  it  had  the  same 
effect  here.'  The  case  alluded  to  is  most  probably  Ex  parte  Burton,  1  Atk.  255. 
Tke  law  of  Holland  is  the  reverse  of  what  his  lordship  is  here  supposed  to 
^ffinn,  as  the  case  in  1  Atk.  255,  and  the  citations  from  Huberus  and  Voet, 
•W)li8h.  Whether  the  error  is  in  the  reporter,  or  in  Lord  Mansfield  himself, 
"tty  well  be  questioned.  Mr.  Henry  has  given  a  sketch  of  the  present  law  of 
^Qce,  as  to  the  cessio  bonorum  in  cases  of  foreign  contracts,  which  certainly 
^  some  peculiarities,  not  conforming  to  the  general  principles  of  intema- 
*wrul  law  adopted  in  other  nations.  Henry  on  Foreign  Law,  Appx.  p.  250. 
8*  Pardessufl,  art.  1324-1328.  The  cessio  bonorum  of  Scotland  is,  it  seems, 
^inere  discharge  of  the  person.  See  2  Bell  Com.  c.  5,  p.  563,  &c.,  4th  ed. ; 
^  p.  580,  &c.,  5th  ed. ;  Phillips  v.  Allan,  8  B.  &  C.  479. 

•Heinecc,  Elem.  Jur.  Civ.  ad  Pand.  42,  3,  s.  252,  254,  p.  6;  M'Me- 
•aayr.  Murray,  3  Johns.  Ch.  (N.  Y.)  441,  442. 

*Er8kine,  Inst.  b.  4,  tit.  3,  s.  26,  27;  2  Bell  Com.  c.  5,  s.  1162-1164, 
^  5dS-567,  4th  ed. ;  Id.  p.  580,  5th  ed. 

*  Code  Civil  of  France,  art.  1265-1270;  Merlin,  Rdpert.  Cession  de  Biens. 

*  Tappan  r.  Poor,  15  Mass.  419;  Morris  v.  Eves,  11  Mart.  (La.)  730;  Boston 

l>pe  Foundry  v,  Wallack,  8  Pick.  (Mass.)  186;  Judd  v.  Porter,  7  Greenl. 

(Me.)  837;  Hinckley  v.  Marean,  3  Mason,  88;  Titus  v.  Hobart,  5  Mason, 

«78;    1  Kent  Com.   420.  422;    2  Bell   Com.   s.    1162-1164,   p.   562,   567, 

»4,  4th  ed.;  Id.  p.  580-598,  5th  ed.;  Mason   v.  Ilaile.  12  Wheat.   370;   2 

Kent  Com.  894-401;  Phillips  r.  Allan,  8  B.  &  C.  479;  Ex  parte  Burton,  1 
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340.  Parties  upon  whom  Discharge  is  binding. — The  general 
form  in  which  the  doctrine  is  expressed,  that  a  discharge  of  a 
contract  by  the  law  of  the  place  where  it  is  made  is  a  discharge 
everywhere,  seems  to  preclude  any  consideration  of  the  question 
between  what  parties  it  is  made ;  whether  between  citizens,  or 
between  a  citizen  and  a  foreigner,  or  between  foreigners.  The  con- 
tinental jurists  recognize  no  distinction  in  the  cases.  The  Eng- 
lish decisions  are  understood  to  maintain  the  universality  of  the 
doctrine,  whatever  may  be  the  allegiance  of  the  country  of 
the  creditor.^  And  a  like  doctrine  would  seem  generally  to  be 
maintained  in  America.^  (a)  There  are  however  some  cases  in 
which  a  more  limited  doctrine  would  seem  to  be  laid  down ;  and 
which  appear  to  confine  it  to  cases  of  a  discharge  from  contracts 
between  citizens  of  the  same  state.  Thus  in  one  case  it  was 
laid  down  by  the  Supreme  Court  of  Massachusetts,  that  if,  when 
the  contract  was  made,  the  promisee  was  not  a  citizen  of  the 
state  where  it  was  made,  he  would  not  be  bound  by  the  laws  of 
such  state  in  any  other  state  ;  and  therefore  that  a  discharge  there 
would  not  bind  him  or  his  rights.^  In  another  case,  the  same 
learned  court  said  that  a  discharge  of  the  contract  can  only  ope- 
rate where  the  law  is  made  by  an  authority  common  to  the  credi- 
tor and  the  debtor  in  all  respects ;  where  both  are  citizens  and 
subjects.*  But  this  qualification  of  the  doctrine  (which  was 
only  incidentally  argued  in  those  cases)  was  afterwards  delibe- 
rately overruled  by  the  same  court;  and  the  general  doctrine  was 
established  in  its  universality.*  The  qualification  seems  however 
again  to  have  been  asserted  in  a  more  recent  decision  of  the  same 
court ;  upon  grounds  not  very  clearly  defined,  or  perhaps  not 

Atk.  255;  Hubems,  lib.  42,  tit  3,  s.5;  Heinecii  Elem.  ad  Pand.  torn.  8,pt- 
6,  lib.  42,  tit.  3,  8.  253;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  22.  p.  W4-4ri9; 
White  V.  Canfield,  7  Johns.  (N.  Y.)  117;  James  r.  Allen,  1  Dall.  188;  Qm 
v.  Keefe,  2  11.  Bl.  553;  Ije  Roy  v.  Crowninshield,  2  Mason,  100;  Wright  r. 
Paton,  10  Johns.  (X.  Y.)  300;  Peck  ».  Hozier,  14  Johns.  (N.  Y.)  346;  WalA 
V.  Nourse,  5  Binn.  (Peun.)  381. 

1  See  Mason  v.  Ilaile,  12  Wheat.  370;  Potter  ©.  Brown,  5  East,  124. 

2  See  Robinson  v.  Bland,  1  W.  Bl.  258;  Blanchard  v.  Russell,  13  Matf.  ^i 
Smith  r.  Smith,  2  Johns.  (N.  Y.)  235;  2  Kent  Com.  392,  393;  Ory  p.  Winter, 
4  Mart.  N.S.  (La.)  277;  Sherrill  v.  Hopkins,  1  Cowen  (N.  Y.)  103, 107. 

«  Baker  v.  Wheaton,  5  Mass.  511.       *  Watson  v.  Bourne,  10 Mas8.837»  340. 
*  Blanchard  v.  Russell,  13  Mass.  1,  10-12. 

(a)  See  Peck  v.  Hibbard,  26  Vt.  703,  infra,  8.  841,  note. 
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Ij  eataufkctory,  anless  the  case  is  to  be  governed  by  deci- 

>f  the  Sa|irt;me  Court  of  the  Uuited  stiites  upon  the  sub- 

^(  diiicb&rg<.*i»    under  insolvent  laws,  with   refereuce   to  the 

tution  of  the  United  Statea.^     It  hm  been  c3cpres:slj  denied 

.  MftTihAll  a  Pick,  (Maw,  104).    The  cam  wm  »  negoUabto 
mad^  hy  A.,  in  N«w  \\yik,  to  B.,  or  ortl**ri  the  note  was  aft«r* 
to  C,  in  Mj«s.iehtH>'tN,  nbo  sued  A-,  the  uitik*.'r,  th«^ro,  und  he 
**i*oli«1p  it  lawft  of  New  Vork.     On  that  occ»- 

•'tt**'  *'riiig  the  opinion  of  the  court,  do*:br- 

tio  bw-  U)  Uie  »uU,  saiil :  *  The  questions  whicfi  m'tMe  out  of 
of  italo  Inaolveut  law9  and  tlie  effect  of  dischttrjares  under  thera, 
•o  long  utuettled  in  thia  €c«m  man  wealth,  owing  to  Uie  unsatidfjictoty 
id  tlM  dectsiotui  of  Uie  Suprvnte  Court  of  Uie  Unit^^d  SUUes,  which  ought 
€tmm  of  thi*  nature,  that  we  have  waited  with  anxiety'  for  a  n? virion 
^  mm  hf  that  high  court,  and  a  final  adjudication  nfion  a  «u)ijoct  fto 
iti4«rMting  and  hirherto  involved  in  to  much  pt^rpleiity.  Th«;  c;i^ 
[Igdbo  t.  HauiMlera  tHpem^  in  itn  progre^w  ta  promiao  such  a  I'o^uU,  but  un- 
ipily«  Qtt  HNis«  of  tli0  points  which  the  easd  preteuted,  Uie  hiw  ia  hft  aa 
■a  it  wa»  before*  One  thin^  however  we  ur)dert<tund  to  have  baen 
lily  4tmdmi  bv  a  majority  of  the  justice*  of  that  <x»urt,  and  virtuzilly  by  aU 
wbn  admit  no  validity  at  all  U>  buch  law 8  nmy  he  cotigidered  aa  un it- 
it  bo  |pv«  them  only  a  limiteii  o^xTHtiun),  which  yt*  that  dis* 
aiieb  law*  have  uo  ett^t  without  ur  l>eyofid  the  territory  of  the 
UMfy  aiY  olitained,  or  a^nlnitt  a  party  not  a  citizen  of  Uiat  ^tata,  or 
■ft  Uiv  a«it  *ball  be  bnm^ht  in  a  oourt  of  the  United  Statea«  or  of  any  stat« 
tliat  in  which  Uie  proceediti|^  took  j>lace«  notwithstanding  Uic  con- 
lil  Oil  vtileli  tit«  di«cliar(^  was  intendetl  to  ofierate  was  entered  into  and  was 
tn  the  ittate  in  which  the  dij»char^  was  g'mnted.  Xow  Utis 
t«  btndinff  upon  Uib  ci.>urt  aa  well  on  account  of  Uio  nature 


^m  nai^iuM^  wkich  is  peculiarly  prtf|^^r  for  the  decision  of  the  iiighe«t  court 
p  naHiWBt  AA  becaujw  the  ea?ie  iUelf,  unless  reii trained  by  Uie  »maU ncM  ot 
on  in  mmtxxrfwtvv,  may  be  carried  to  that  court  by  a  writ  of  error,  and 
idgiiyaBt  W  rrrrrww!:  it  tieinj;  a  quentinn  nf  i^hich,  by  «,  25  of  the  jtidi- 
•rt  of  tln'    '  Mate«  of  Sept.  24,  1  court  has  juf  i 

Il«tt9  if  we  »•  I  rlined  to  repose  on  t  n  in  <)gd*«n  i*.  ^ 

•Iv^  at  lilwrty  to  rt*3iort  to  general  principles »  we  are  dis- 

tfclnk  tioii  tlw  fliifence  s^t  up  under  Uie  eerti5cate  in  this  ca^e  could 

It  doBM  not  com*  wiUiin  the  cajui  of  Blanahard  e    Huss«*ll,   13 

vfei«*li  the  eon  tract  was  made  in   New  York  by  a  citizen  of  that 

to  b^  fB»rfi:»nned  ther^,  tt  not  being  transferablo  in  itit  nature^ 

cil  aoeoant.     A  negnttabl«i  instrument  maila  in  New  York,  and 

a  raJtiabhr  conMd^^ruiion  tn  a  citizen  of  Masaachus«tts  Wfori*  an 

m  thp  bpiiaftt  of  thr  insolvent  law,  ought  not  to  W  discharged 

proTidad  by  Uist  taw.     It  is  a  debt  fiavable  anywhere  by  the 

V^Htav  «f  Ika  aofi timet,  and  it  i-  *halMie  the  hohler 

At  Iha  tima  of  the  ^  »f  a  diiNwharge,  his 

this  not*  wtm  a  Mase  j^nil  a«urordtng  Uj  the  C2u»e  of 

r.  Wb— tow,  h  Umm,  Nid,  U>»  Mild  Im  no  tiar  to  the  mction. 

ai  Uilt  caai  wia  fitUy  la^wgniiiii  and  adopts  in  tha  mm  of 
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by  other  learned  state  courts.^  (a)    In  commenting  upon  some  of 
the  cases  in  which,  upon  questions  of  discharge,  considerable  im- 

Watson  V.  Bourne,  10  Mass.  337.  Nor  is  there  anything  in  the  case  of  Blan- 
chard  v.  Russell  to  controvert  these  decisions,  whatever  may  have  been  nid, 
arguendo,  by  the  judge  who  delivered  the  opinion.  The  contract  in  thiX  cue 
was  in  its  nature  to  be  performed  in  New  York,  and  so  was  to  be  governed  en- 
tirely by  the  laws  of  that  state.  The  case  before  us  is  that  of  a  n^daUe 
promissory  note,  given  in  the  first  place  by  a  citizen  of  New  York  to  a  penon 
resident  there,  by  whom  it  was  immediately  indorsed  to  a  citizen  of  Umk- 
chusetts.  The  promisor  became,  immediately  upon  the  indorsement,  tiie 
debtor  to  the  indorsee,  who  was  not  amenable  to  the  laws  of  New  York,  when 
the  application  was  made  for  relief  under  the  insolvent  law.'  SeeOgden  f. 
Saunders,  12  Wheat.  213,  358;  post,  s.  341,  343,  344. 
1  Sherrill  t;.  Hopkins,  1  Cowen  (N.  Y.)  103,  107. 


(a)  See  Ory  r.  Winter,  16  Mart. 
(La.)  277;  Peck  v,  Hibbard,  26  Vt.  702; 
infra,  s.  341.  And  the  doctrine  of 
these  cases  is  now  settled  law  in  Mas- 
sachusetts also.  May  v.  Breed,  7  Cush. 
(Mass.)  15;  Marsh  v.  Putnam,  3  Gray 
(Mass.)  551. 

In  Peck  V,  Uibhard,  sttpra,  Isham,  J. 
said;  *  We  are  satisfied,  upon  principle 
as  well  as  authority,  that,  at  common 
law,  when  a  note  is  executed  and  pay- 
able in  a  foreign  country,  and  a  regu- 
lar discharge  in  bankruptcy  has  been 
obtained  by  the  debtor  resident  there, 
the  discharge  will  constitute  a  valid 
defence  to  the  note,  wherever  the  cre- 
ditor may  be  domiciled,  or  wherever 
the  note  may  be  prosecuted.  The  cases 
in  this  country  in  which  this  subject 
has  been  considered  to  any  great  ex- 
tent have  arisen  under  the  insolvent 
laws  of  the  different  states.  Under 
those  laws  the  question  has  arisen  to 
what  extent  such  discharges  are  valid 
against  creditors  who  were  citizens  of 
other  states,  and  who  by  no  act  of 
their  own  have  waived  their  extra- 
territorial immunity,  and  submitted 
themselves  or  their  claim  to  the  laws 
of  that  state.  Since  the  cases  of  Sturges 
V.  Crowninshield,  4  Wheat.  122;  M'- 
Millan  v.  M'Niell,  4  Wheat.  209,  and 
Ogden  r.  Saunders,  12  Wheat.  358, 
the  rule  has  been  generally  adopted, 
that  a  discharge  under  the  insolvent 


laws  of  a  state  where  theoontnct  was 
made  will  not  be  considered  a  nlid 
discharge  of  a  debt,  if  the  creditor  wm 
a  resident  of  another  state.  Sacb  lawi 
are  considered  as  impairing  the  obligi- 
tion  of  contracts,  when  they  affed 
contracts  made  out  of  the  state,  or  a 
citizen  not  a  resident  of  the  state 
where  the  discharge  is  granted.  Jus- 
tice Story,  Conflict  of  Laws,  8.  Sll, 
observes  *'  that  those  cases  have  arisen 
under  the  peculiar  structure  of  the 
Constitution  of  the  United  SUtes,  pro- 
hibiting the  states  from  passing  laws 
impairing  the  obligation  of  contracts." 
But  in  relation  to  the  doctrine  of  all 
those  cases,  he  says  it  »*  is  wholly  in- 
applicable to  contracts  and  discharges 
in  foreign  countries,  which  roost 
therefore  be  decided  upon  general 
principles  of  international  law."  This 
difference  between  the  two  cases  is 
apparent;  for  the  legality  of  those  sets 
of  the  provincial  parliament,  and  their 
universality,  are  not  affected  orlinu- 
ted  by  that  or  any  other  provision  of 
our  constitution.  Their  binding  and 
universal  obligation  rests  upon  those 
principles  of  comity  which  convenieo'* 
and  commercial  relations  have  intro- 
duced and  established.  Upon  those 
principles,  we  think  the  discharge 
granted  in  the  country  where  the  note 
was  executed  and  payable  is  a  valid 
defence  in  this  suit    *We  are  satisfied 
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portance  has  been  attached  to  the  circumstance  that  one  or  both 
of  the  parties  were  iuhabiliiuLs  of  and  domiciled  in  the  state  or 
country  where  the  contract  was  made,  the  supreme  couit  of 
New  York  have  said :  ^  All  these  cases  stand  upon  a  principle 
entirely  independent  of  that  circumstance.  It  is  that  of  the  lex 
loci  contractus,  that  the  place  where  the  contract  is  made  must 
govern  the  construction  of  the  contract ;  and  that,  whether  the 
parties  tu  the  contract  are  iuhabitauts  of  that  place  or  not.  The 
rule  is  not  founded  upon  the  allegiance  due  from  citizens  or  sub- 
jects to  their  respective  governments,  but  upon  the  presumption 
of  law  that  the  parties  to  a  contract  arc  conusant  of  the  laws  of 
the  country  where  the  contract  is  made/  * 

341,  Effect  of  the  Constitution  on  Diacharget  under  State  Laws*  — 
Under  the  peculiar  structure  of  the  constitution  of  the  United 
States,  prohiliting  the  states  from  passing  laws  impairing  the 
obligation  of  contracts,  it  has  been  decided  that  a  discharge 
tiDder  the  insolvent  laws  of  the  state  where  the  contract  was 
le  will  not  operate  as  a  discharge  of  the  contract,  unless  it 
made  between  citizens  of  the  same  state.  It  cannot  there- 
Sre  discharge  a  contract  made  with  a  citizen  of  another  state.^  (a) 

»  Sherrill  v.  Hopkins,  1  Cowen  (N.  Y.)  103,  108. 

■  Ogden  r.  Saiuidei-s,  12  Wheat.  358-330;  Boyle  v.  Zacbarie,  6  Pet.  348; 
2  Kent  Coin,  392,  393;  3  Story  Const  s,  lS3i;  1  Kent  Com.  418,  422;  Hicka 
B.  Hotdikiiis,  7  John.  Ch.  (N.  Y.)  107;  Van  Hook  v.  Whitlock,  2a  Wend. 
(K.  V.)43. 

ttlso  that  the  resnlt  would  be  the  same  509,  the  certificate  would  be  do  bar 

if  we  were  to  apply  to  this  caao  the  to  the  action.**     He  further  observed, 

rule  Adopted  in  thia  country,  in  rela*  *'that  a  note  made  in  New  York,  and 

tion  to  discharges  under  state  insolvent  indorsed  to  a  citizen  of  Massachusetts, 

In  the  case  of  Braynard  t?.  I^Iar-  l^fore  an  application  for  the  benefit 

[l,SPick,  (Mass.)  104,  the  insolvent's  of  the  iusolveut  law,  ought  not  to  be 

'"diwhargie  was  held  inoperative  on  the  discharged  under  the  process  pi-ovided 

gronnd  that  the  note  was  indorsed  to  by  that  law/*     It  is  apparent  from  the 

,  the  plaintiff*  a  citizen  of  Massachu-  language  of  the  court   that   the   dis- 

mtU^  before  the  defendant's  applica-  charge  would  have  been  operative,  if 

lion  wa«  madt*  for  his  discharge  under  the  indorsement  had  been  made  after 

i  iww>Jvent  law  of  New  York.     The  the  debtor's  application  for  his  dis- 

atiU's  right  as  a  creditor  in  tliat  charge  under  that  law/ 

was  perfected  before  the  applica-  (a)  See  Poe  v.  Duck,  5  ISfld.  1 ;  Don- 

ftioo   waa  made  for  the  debtor's  dis-  nelly  r-.  Corbett,  3  Seld.  (N.  Y.)  500; 

cbar^,    Parker,  C.J,,  observed,  **  that  Agnew  t%  Piatt,  15  Pick.  (Mass.)  417; 

»i  the  lime  of  the  defendant's  apphca-  Savoye    i\    Marsh,    10   Met    (Mass.) 

iion  fcir  a  dificharge  his  creditor  was  a  594;   Producers'  Bank  th   Famum,  5 

,  ^iidsachusetts  man,  and  according  to  Allen  (Mass.)  10*  Pierce  v.  O^Brien, 

» of  Baker  v.  Wheaton,  5  Mass,  1:29   Mass.   314 ;   Guernsey  t?.  Wood, 
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But  this  doctrine  is  wholly  inapplicable  to  contracts  and  dis- 
charges in  foreign  countries,  which  must  therefore  be  decided 
upon  the  general  principles  of  international  law.  (a) 

842.  Contract  not  affected  by  Discharge,  —  The  converse  doe- 
trine  is  equally  well  established,  viz.,  that  a  discharge  of  aeon- 
tract  by  the  law  of  a  place  where  the  contract  was  not  made,  or 
to  be  performed,  will  not  be  a  discharge  of  it  in  any  other  coun- 
try.^ Thus  it  has  been  held  in  England  that  a  discbaif[e  of 
contract,  made  there,  under  an  insolvent  act  of  the  state  of 
Maryland,  is  no  bar  to  a  suit  upon  the  contract  in  the  courts 
of  England.^  On  that  occasion  Lord  Kenyon  said :  *  It  is  impos- 
sible to  say  that  a  contract  made  in  one  country  is  to  be  goverDed 
by  the  laws  of  another.  It  might  as  well  be  contended  that  if 
the  state  of  Maryland  had  enacted  that  no  debts  due  from  its 
own  subjects  to  the  subjects  of  England  should  be  paid,  the 
plaintiff  would  have  been  bound  by  it.  This  is  the  case  of  a 
contract  lawfully  made  by  a  subject  in  this  country,  which  he 

1  See  2  Bell  Com.  s.  1267,  p.  691-695,  4th  ed.;  Id.  p.  6SS-692,  5th  ed.; 
Phillips  V.  Allan,  8  B.  &  C.  479;  Lewis  v,  Owen,  4  B.  &  A.  654;  SBuige, 
Col.  &  For.  Law.  pt.  2,  c.  22,  p.  924-929;  Quelin  w.  Moisson,  1  Kn»pp,265, 
note.    Rose  r.  McLeod,  4  S.  &  D.  311,  cited  8  Burge,  ubi  supra,  p.  927, 928. 

^  Smith  V.  Buchanan,  1  East,  6,  11. 

130  Mass.  503;  Soule  v.  Chase,  39  In  Stoddard  v,  Harrington,  wpffi^ 
N.  Y.  342;  Pratt  v.  Chase,  44  N.  Y.  it  was  decided  that  if  a  contract  is 
5f)7;  Baldwin  v.  Hale,  1  Wall.  223;  made  between  citizens  of  the  same 
Felch  V,  Bugbee,  48  Me.  9;  Dunlap  v,  state  within  the  state,  and  one  of  them 
Kogers,  47  N.  H.  281 ;  Oilman  v.  Ix>ck-  afterwards  removes  and  becomes  a 
wood,  4  Wall.  409.  citizen  of  another  state,  and  the  other 
A  distinction  in  the  case  of  a  con-  then  obtains  a  discharge  in  insolvency 
tract  made  with  a  citizen  of  another  in  the  state  of  the  contract,  under  a 
state,  but  to  be  performed  in  the  state  law  of  the  state  existing  when  the  con- 
of  the  former,  was  laid  down  in  Scrib-  tract  was  made,  the  discharge  will 
ner  v.  Fisher,  2  Gray  (Mass.)  43,  the  bind  the  non-resident;  following  Brig- 
court  (Metcalf,  J.,  dissenting)  holding  ham  r.  Henderson,  1  Cush.  (Mass.) 
a  discharge  in  the  latter  state  a  bar  430;  Converse  v,  Bradley,  lb.  4^« 
against  the  foreign  creditor.  But  this  note.  See  Brown  t;.  Bridge,  106  Mass. 
case  and  others  similar  have  been  over-  563,  566 ;  May  v,  Wannamacher,  IH 
ruled.     Baldwin  v.  Hale,  1  W^all.  223;  Mass.  202. 

Stoddard  r.  Harrington,  100  Mass.  88;  Of  course  if  a  citizen  of  another 

Kelley  v,  Druiy,  9  Allen  (Mass.)  28;  state  be  made  a  party  by  service  of 

Pratt  V,  Chase,  44  N.  Y.  597;  New-  process  within  the  state  of  the  former 

market  Bank  v.  Butler,  45  N.  H.  236  or  intervene  in  the  cause,  he  will  be 

(overruling  previous  cases)  ;  Gilman  o.  bound  by  the  judgment.     Oilman  f- 

Lockwood,  4  Wall.  409;  Felch  v.  Bug-  Lockwood,  supra. 

bee,  48  Me.  9;   Chase  v.  Flagg,  lb.  (a)  See  Peck  v.  Hibbard,  26  Vt 

182.     See  post,  s.  383,  note.  703,  supra. 
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^sorts  to  a  court  of  justice  to  enforce ;  and  the  only  answer 
iven  is  that  a  law  has  been  made  in  a  foreign  country  to  dis- 
large  these  defendants  from  their  debts  on  condition  of  their  hav- 
ig  relinquished  all  their  property  to  their  creditors.  But  how 
.  that  an  answer  to  a  subject  of  this  country,  suing  on  a  lawful 
ontract  made  here  ?  How  can  it  be  pretended  that  he  is  bound 
y  a  condition  to  which  he  has  given  no  assent  either  express  or 
cnplied  ? '  ^  In  America  the  same  doctrine  has  obtained  the  f uU- 
:st  sanction.^    It  is  also  clearly  established  in  Scotland.^ 

843.   Operation  of  Discharge  as  to  Negotiable  Securities,  —  The 
subject  of  negotiable  paper  is  generally  governed  by  the  same 
principles.     Wherever  the  contract  between  the  particular  par- 
ties is  made,  the  law  of  the  place  will  operate,  as  well  in  respect 
to  the  discharge  as  to  the  obligation  thereof.     A  nice  question 
however  has  recently  arisen  on  this  subject,  in  a  case  already 
mentioned.*     A   negotiable  note   was  made  at  New  York  be- 
tween persons  resident  there,  and  was  payable  generally ;  and 
the  payee  subsequently  indorsed  the  note  to  a  citizen  of  Massa- 
chusetts, by  whom  a  suit  was  brought  in  the  state  court  of  the 
latter  state  against  the  maker.^     One  point  of  argument  was, 
whether  a  discharge  of  the  maker,  under  the  insolvent  laws  of 
New  York,  operated  as  a  bar  to  the  suit  ?    The  case  was  decided 
^pon  another  ground.     But  the  court  expressed  a  clear  opinion 
that  it  did  not,  and  said  :  *  It  is  a  debt  payable  anywhere  by  the 
^«iy  nature  of  the  contract ;  and  it  is  a  promise  to  whoever  shall  be 
the  holder  of  the  note.'  '  The  promisor  became,  immediately  upc»u 
^<{ indorsement,  the  debtor  to  the  indorsee,  who  was  not  amenable 
to  the  laws  of  New  York,  where  the  discharge  was  obtained.'  ^  (a) 

'  Smith  V.   Buchanan,  1  East,  6,  11 ;  Lewis  v.  Owen,  4  B.  &  A.  654 ; 
ftnKpB  F.  AUan,  8  B.  &  C.  477. 

*  Van  Raugh  v.  Van  Aredaln,  3  Caines  (N.  Y.)  154;  Frey  v.  Kirk,  4  Gill 
*  J.  (Md.)  509;  Green  v,  Sarmiento,  Pet.  C.  C.  74;  Le  Roy  r.  Ciownin- 
Aield,  2  Mason,  151;  Smith  r.  Smith,  2  Johns.  (N.  Y.)  235;  Ellicott  v.  Early, 
8  GiD  (Md.)  439;  Bradford  r.  Farrand.  13  Mass.  18;  2  Kent  Com.  392,  393, 
<M,450;  2  Bell  Com.  a.  1267,  p.  692,  693,  4th  ed.;  Id.  p.  688-692,  5th  ed.; 
<  Barge,  Col.  &  For.  Law,  pt.  2,  c.  22,  p.  924-929;  Rose  v.  McLeod,  4  S.  &  D. 
U\,  cited  in  3  Burge,  928,  929. 
'  2  Bell  Com.  s.  1267,  p.  692.  693,  4th  ed.  ;  Id.  p.  688-692,  5th  ed. 

<  See  Aymer  v.  Sheldon,  12  Wend.  (N.  Y.)  439.         »  Ante,  s.  317,  340. 

<  Braynard  v.  Marshall,  8  Pick.  (Mass.)  194.     See  Ogden  v.  Saunders,  12 
^eat  358,  362-364. 

(a)  See  Newmarket  Bank  v.  Butler,    45  N.  H.  236  (overruling  Brown  i;. 
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844  It  is  difficult,  as  has  been  already  intimated^  to  perceive 
the  ground  upon  which  this  doctrine  can  be  maintaiued  ui 
doctrine  of  public  law.^  The  court  admit  that  a  debt  coDtracted 
in  New  York,aud  not  negotiable,  would  be  extinguished  by  such 
a  discharge  ;  although  such  a  debt  is  by  its  very  nature  payable 
everywhere,  as  debts  have  no  locality.  As  between  the  original 
parties  (the  maker  and  the  payee,)  the  same  result  would  follow. 
How  then  can  the  indorsement  vary  it  ?  It  does  not  create  a 
new  contract  between  the  maker  and  the  indorsee  in  the  place  of 
the  indorsement.  The  rights  of  the  indorsee  spring  from  and 
under  the  original  contract,  and  are  a  component  part  of  it 
The  original  contract  promises  to  pay  the  indorsee  as  much  as 
the  payee,  and  from  the  first  of  its  existence.  The  indorsement 
is  but  a  substitution  of  the  indorsee  for  the  payee  ;  and  it  tramh 
fers  over  the  old  liability,  and  creates  no  new  liability  of  the 
maker.2  If  the  indorsement  created  a  new  contract  in  the  place 
where  it  was  made,  between  the  maker  and  the  indorsee,  then 
the  validity,  obligation,  and  interpretation  of  the  contract  would 
be  governed  by  the  law  of  the  place  of  the  indorsement,  and  not 
by  that  of  the  place  where  the  note  was  originally  made.  It 
would  not  then  amount  to  a  transfer  of  the  old  contract,  bat  to 
the  creation  of  a  new  one,  which  from  a  conflict  of  laws,  not 
unusual  in  different  states,  would  or  might  involve  obligations 
and  duties  wholly  different  from,  and  even  incompatible  with, 
the  original  contract.  Nay,  the  maker  might,  upon  the  same 
instrument,  incur  the  most  opposite  responsibilities  to  different 
holders,  according  to  the  law  of  the  different  places  where  the 
indorsement  might  be  made.^ 

845.  Such  a  doctrine  has  never  been  propounded  in  any  com- 
mon-law authority,  nor  ever  been  supported  by  the  opinion  of 
any  foreign  jurist.  The  same  principle  would  apply  to  general 
negotiable  acceptances  as  to  negotiable  notes ;  for  the  maker 
stands  in  the  same  predicament  as  the  acceptor.  Yet  no  one 
ever  supposed  that  an  indorsement  after  an  acceptance  ever 
varied  the  rights  or  obligations  of  the  acceptor.     It  is  as  to  all 

1  Ante,  8.  340.  »  Pothier,  de  Change,  art.  22 ;  ante,  a.  317. 

«  Ante,  s.  314,  316,  317. 

Collins,  41  N.  H.  405,  and  Smith  r.  Vanzantr.  Arnold,  81  Ga.210;  Nortb- 
Brown,  43  N.  H.  44) ;  Felch  v.  Bugbee,  ern  Bank  v.  Squires,  8  La.  An.  318  ; 
48  Me.  9;  Chase  v,  Flagg,  Id.  182;    ante,  8.  317. 


CHAP.  Vin.]  FOBEIGN  CONTRACTS.  491 

persons  who  become  holders,  in  whatever  country,  treated  as  a 
contract  made  by  the  acceptor  in  the  country  where  such  accep- 
tance is  made.^  Yet  the  acceptance  being  general,  payment  may 
be  required  in  any  place  where  the  holder  shall  demand  it.  The 
other  point,  that  the  indorsement  was  to  a  citizen  of  another 
state,  is  equally  inadmissible.  The  question  is  not  whether  he 
is  bound  by  the  laws  of  New  York  generally ;  but  whether  he 
can,  in  opposition  to  them,  avail  himself  of  a  contract  made  un- 
der the  sovereignty  of  that  state,  and  vary  its  validity,  obliga- 
tion, interpretation,  and  negotiability,  as  governed  by  those  laws. 
If  the  payee  had  been  a  citizen  of  Massachusetts,  and  the  note 
had  been  made  by  the  maker  in  New  York,  there  could  be  no 
doubt  that  the  contract  would  still  be  governed  by  the  laws  of 
New  York  in  regard  to  the  payee.  What  difference  then  can  it 
make,  that  the  indorsee  is  a  citizen  of  another  state,  if  he  cannot 
show  that  his  contract  has  its  origin  there  ?  In  short,  the  doc- 
trine of  this  case  is  wholly  repugnant  to  that  maintained  by  the 
same  court  in  another  case,  which  was  most  maturely  considered, 
and  in  which  the  argument  in  its  favor  was  repelled.  The  court 
there  declared  their  opinion  to  be  that  full  effect  ought  to  be 
given  to  such  discharges,  as  to  all  contracts  made  within  the 
state  where  they  are  authorized,  although  the  creditor  should  be 
a  citizen  of  another  state  .^ 

346.  The  Supreme  Court  of  Louisiana  have  adopted  the  same 
reasoning,  and  held  that  where  a  negotiable  promissory  note  was 
made  in  one  state,  and  was  indorsed  in  another  state  to  a  citizen 
of  the  latter,  the  contract  was  governed  by  the  law  of  the  place 
where  the  note  was  made,  and  not  by  that  of  the  place  where 
the  indorsement  was  made.  '  We  see  nothing,'  said  the  court, '  in 
the  circumstance  of  the  rights  of  one  of  the  parties  being  trans- 
ferred to  the  citizens  of  another  state,  which  can  take  the  case 
out  of  the  general  principle.  It  is  a  demand  made  under  an 
agreement,  (a  note)  entered  into  in  a  foreign  state  ;  and  conse- 
quently the  ]>arty  claiming  rights  under  it  must  take  it  with  all 
the  limitations  to  which  it  was  subject  in  the  place  where  it  was 
made ;  and  that  although  he  be  one  of  our  citizens.'^     This  is  cer- 

1  Ante,  8.  314,  317. 

*  Blanchard  v.  Russell,  13  Mass.  1,  11,  12.  See  also  Prentiss  v.  Savage, 
13  Mass.  20,  23,  24;  ante,  s.  317,  340. 

•  Orvr.  Winter,  4  Mart.  N.S.  (La.)  277;  Sherrill  v.  Hopkins,  1  Cowen 
(N.  Y.)  103;  ante,  s.  817,  340. 
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tainly  in  conformity  to  what  is  deemed  settled  doctrine  in  Eng- 
land as  well  as  in  some  other  states  in  America.^  It  was  taken 
for  granted  by  the  Supreme  Court  of  the  United  States  to  be  the 
true  doctrine  in  the  case  of  a  negotiable  bill  of  exchange,  in 
which  the  drawer's  responsibility  was  supposed  to  be  goverued 
by  the  law  of  the  place  where  the  bill  was  drawn,  notwithstand- 
ing an  indorsement  in  another  country ;  ^  and  also  by  the  Court 
of  King's  Bench  in  England,  in  a  case  in  which  a  right  to  a 
Bank  of  England  note  was  supposed  to  be  governed  by  the  lav 
of  England,  notwithstanding  a  transfer  of  the  same  had  been 
subsequently  made  in  France.^  (a) 

347.  Fardessus.  —  Pardessus  has  laid  down  a  doctrine  equally 
broad.     He  says  that  it  is  by  the  law  of  the  place  where  a  bill  of 
exchange  is  payable  that  we  are  to  ascertain  when  it  falls  due, 
the  days  of  grace  belonging  to  it,  the  character  of  these  delays, 
whether  for  the  benefit  of  the  holder  or  of  the  debtor ;  in  one 
word,  everything  which  relates  to  the  right  of  requiring  payment 
of  a  debt,  or  the  performance  of  any  other  engagement,  when 
the  parties  have  not  made  any  stipulation  to  the  contrary.*  (i) 
And  it  is  of  little  consequence  whether  the  person  who  demands 
payment  is  the  creditor  who  made  the  contract,  or  an  assignee  of 
his  right,  such  as  the  holder  of  a  bill  of  exchange  by  indorse- 
ment.    This  circumstance  makes  no  change  in   regard  to  the 
debtor.     The  indorsee  cannot  require  payment  in  any  other  man- 
ner than  the  original  creditor  could.^     And  he  applies  this  doc- 
trine to  the  case  of  successive  indorsements  of  bills  of  exchange, 
made  in  different  countries,  stating  that  the  rights  of  each  holder 
are  the  same  as  those  of  the  original  payee  against  the  acceptor.^ 

^  See  Blanchard  v.  Russell,  13  Mass.  12;  Ogden  v.  Saunders,  12  Wheat. 
360;  Potter  v.  Brown,  5  East,  123,  130. 

^  Slacum  ».  Pomeroy,  6  Cranch,  221. 

«  De  la  Chaumette  r.  Bank  of  England,  9  B.  &  C.  208;  2  B.  &  Ad.  3S5; 
po8t,  s.  353.  See  also  2  Bell  Com.  s.  1267,  p.  692,  693,  4th  ed.;  Id.  p.  688- 
602,  5th  ed.  *  Quid  si  de  Uteris  carabii  incidat  quaestio,'  says  Paul  Voet,^ 
*  quis  locus  spectandus  ?  Is  locus,  ad  quern  sunt  destinatae  et  ibidem  accep- 
tataB.'  P.  Voet,  de  Stat,  s.  9,  c.  2,  s.  14,  p.  271,  ed.  1715;  Id.  p.  327,  ed  . 
1661;  ante,  s.  317. 

«  Pardessus,  Droit  Com.  art.  1495,  1498-1500:  ante,  s.  816;  post,  s.  361. 

»  Ibid.  •  Ibid. 

(a)  See  ante,  s.  314,  note.  dale,  36  Mo.  563;  Todd  v,  Neal,      - 

(b)  See  Commercial  Bank  v.  Barks-    Ala.  266. 
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It  adds  also  that  the  effects  of  an  acceptance  are  to  be  determined 
grtbe  kw ofthe  place  where  it  has  been  made;  *  that  every  indonse- 
Mibjeet^  the  iiidor»er  to  the  law  of  the  place  where  it  has 
nmcle ;  and  that  it  governs  his  responsibility  accordingly,'  (a) 
S48.  lH»tkargt§  not  Operative  out  of  the  State.  —  Notivithstand- 
ibe  priQri|ile  that  a  discharge  by  the  lex  loci  contractus  i^ 
everywhere,  and  vice  verna,  ifi  genenilly  admitted  as  a  part 
irate  inieniational  law,  yet  it  cannot  be  denied  that  any 
may  by  its  own  peculiar  jui imprudence  refuse  to  recognize 
may  aet  witliin  ita  own  tribunala  upon  an  opposite  doc- 
■  But  then,  under  such  circumHtances,  its  acts  and  deci- 
will  be  deemed  of  no  force  or  validity  beyond  its  own  terri* 
limila.  Thus  if  a  state  should  by  its  own  laws  provide  that 
rg<r  of  an  insolvent  debtor  uniler  its  own  laws  should  be 
;e  of  all  the  contracts,  even  of  those  made  in  a  foreign 
\  ito  own  courts  wouM  be  bound  by  such  provii5ion8,*(^) 
oi  lliey  would  or  might  be  held  mere  nullities  in  every  other 
lry>  (r) 

\9*  Law*  mam^tMtl^  Unjust  —  And  even  in  relation  to  a  dis- 
aaeordiug  to  the  laws  of  the  place  where  the  contract  is 
llwrt  are  (as  we  liave  seen)  some  necessary  limiUitions 
la  ingrafted  upon  the  general  doctrine,  which  every 
will  enforce*  whenever  those  laws  are  manifestly  unjust, 
in|Qrioas  to  (he   fair  rights  of  its  own  citizens.^     It  has 
\tMid  by, a  Icarried  judge  with  great  force:  *  As  the  laws  of 
eountriea  aie  not  admitted  ex  proprio  vigorc,  but  merely 
If  aoioilale«  the  judicial  powx^r  will   exercise  a  discretion  with 


- « 


»  IM*    8m  RoOiidhUil  f .  Cotrie*  1  Q.  B*  4d ;  aate,  •.  814,  aiQ ;  post.  s.  ZdU 
>  fmr4mmm.  Droit  Com.  art,  Hoa. 

•  At»te. «.  «N)  post,  a*  SI9-^0b 

•  Sfw  Pmrtliiwa  r.  \U\gn.  0  Jotins.  (N.  Y  )  825;  Bab«oe|[  r.  Wf^tnn,  1  Gal* 
\rM     vir,rr.,  r*  |1«  Rotti^nhniTi,  6  Johns.  Cb.  (N,  Y.J  02;  Holmes  r* 

h.  (X.  Y.)  ill, 

r^  '.  r.  RoM»]b  13  Majis.  6^  pcwt, «.  S40;  Van  Haagh  v.  Van 

N*   Y  )  IM;  Smith  v.  HiicHiiiian,  I  Ejwi,«:  Smith  r.  Smith, 

f>  '     Grftrn  r,  Sannlcnto,  Prt   C   V.  74;  McM^uotiiy  p. 

V  1  If  '  N.  Y  )  iU\  Wolir  r.  Oxhoiro,  fl  M.  a  S,  iyi;  ant«*, 


t 


fl*  afiO,  851. 


^)  %m  SoQli  r.  Omm,  ^  K* Y.  812. 


(r)  Set  Very  w.  MeBenry,  ao  Ma 
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respect  to  the  laws  which  they  may  be  called  upon  to  sanction; 
for  if  they  should  be  manifestly  unjust,  or  calculated  to  injure 
their  own  citizens,  they  ought  to  be  rejected.  Thus  if  any  state 
should  enact  that  its  citizens  should  be  discharged  from  all  debts 
due  to  creditors  living  without  the  state,  such  a  provision  would 
be  so  contrary  to  the  common  principles  of  justice,  that  the  most 
liberal  spirit  of  comity  would  not  require  its  adoption  in  any  other 
state.  So  if  a  state,  under  the  pretence  of  establishing  a  general 
bankrupt  law,  should  authorize  such  proceedings  as  would  deprive 
all  creditors  living  out  of  the  state  of  an  opportunity  to  share  in 
the  distribution  of  the  effects  of  the  debtor,  such  a  law  would  haye 
no  effect  beyond  the  territory  of  the  state  in  which  it  was  passed.'^ 

350.  The  same  reasoning  was  again  asserted  by  the  same  learned 
judge  in  another  case,  calling  for  an  exposition  of  the  limitationi 
of  the  doctrine.  '  This  rule,'  said  he,  *  must  however  from  its 
very  nature,  be  qualified  and  restrained  ;  for  it  cannot  be  admitted 
as  a  principle  of  law  or  justice,  that  when  a  valid  personal 
contract  is  made,  which  follows  the  person  of  the  creditor  and 
may  be  enforced  in  any  foreign  jurisdiction,  a  mode  of  discharge, 
manifestly  partial  or  unjust,  and  tending  to  deprive  %  foreign 
creditor  of  his  debt,  while  he  is  excluded  from  a  participation 
with  the  domestic  creditors  in  the  effects  of  the  debtor,  should 
have  force  in  any  country,  to  the  prejudice  of  their  own  citizens. 
The  comity  of  nations  does  not  require  it,  and  the  fair  principles 
of  a  contract  would  be  violated  by  it.'  ^ 

351.  '  Thus  if  a  citizen  of  this  state,  being  in  a  foreign  coun- 
try, should,  for  a  valuable  consideration,  receive  a  promise  to  par 
money,  or  to  perform  any  other  valuable  engagement,  from  a  sub- 
ject of  that  country  ;  and  the  law  should  provide  for  a  discharge 
from  all  debts  upon  a  surrender  of  his  effects,  without  any  notice 
which  could  by  possibility  reach  creditors  out  of  the  country 
where  such  a  law  should  exist ;  we  apprehend  that  the  contract 
ought  to  be  enforced  here,  notwithstanding  a  discharge  obtained 
under  such  law.  For  although  the  creditor  is  to  be  presumed  to 
know  the  laws  of  the  place  where  he  obtains  his  contract,  yet  that 
presumption  is  founded  upon  another,  which  is,  that  those  la^ 
are  not  palpably  partial  and  unjust,  and  calculated  to  protect  the 
creditors  at  home  at  the  expense  of  those  who  are  abroad.   Such 

^  Mr.  Chief  Justice  Parker,  in  Blanchard  v,  Russell,  13  Mass.  6. 
^  Mr.  Chief  Justice  Parker,  in  Blanchard  v,  RusseU,  13  Mass.  6. 
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would  come  within  the  wcll-known  exception  to  the  rules  of 

;j,  viz*,  that  the  laws  which  are  to  be  udmitted  in  the  tribii- 

f  A  ooutitry  where  ihey  are  not  made,  are  not  to  be  injuri- 

tho  fttJito,  or  the  citizens  of  the  stiite,  where  they  are  go 

851  «*  PUchdfyti  not  governed  hy  Lez  Laei  CantraduM,  —  Bat 
dioogh  the  general  rule,  that  a  conrractt  as  to  iU  dissolution 
id  dtceiiarge,  is  to  be  governed  by  the  law  of  the  place  where  it 
Biftd#^  is  thus,  with  few  exceptions  and  limitations,  admitted 
be  wdl  tfjitablii^hefl ;  yet  we  are  not  to  understand  that  it 
foUowH,  M  a  neces^aary  consequence,  tljat  in  no  cases 
lever  can  a  Ciintract  be  discharged  or  dissolved,  except  in 
mode,  and  by  the  proce^  and  formalitiea,  preacribed  by  the 
law :  Ckr,  in  otht^r  wordn,  that  it  mu&t  be  discharged  and 
eo  ligamine  quo  ligatur,  or  rather  by  reversing  the 
which  knit  it  under  the  local  law.*  On  the  contrary, 
are,  or  may  be*  circumstanced  under  which  an  oppoHite  rule 
be  maintainable ;  and  the  law  of  another  country,  prescrib- 
different  modes  of  proceeding,  or  different  formalitiei^,  or 
t  juita,  which  s^hall  establish  a  dissolution  thereof,  may  also 
Tail  to  annul  or  di&iharge  the  contract.     A  cl  f 

of  tlie  parties  to  the  latter  countr}%  or  an  act  don<  it 

•  which  would  there  operate  to  dissolve  or  discharge  the 
may  well  produce  the  fullest  effect,  although  the  same 
M  nKkl  not  be  recognized  by  the  law  of  the  place  of  the  origin 
A  the  cootmcL  Thus,  for  example,  as  we  well  know,  the  obli- 
of  A  bond,  or  other  sealed  instramont,  after  a  breach  of  tlie 
crealed  thereby,  cannot  in  Enghind  be  discharged,  or 
except  by  a  seeled  instrument,  or  a  releiise  under  seal, 
IMooidiiig  to  the  known  maxim  of  the  common  law :  Eodem 
quo  quid  constituitur,  eodem  modo  dissolvitur.  And  yet 
y  the  law  of  mcist^  if  not  of  all,  of  the  continental  countries 
jiuispnidetloe  is  founded  on  the  Roman  hiw«  a  simple 
|HrfBic»r  dbeheige,  not  under  seal*  would,  if  executed  in  such 
lories,  be  held  lo  discharge  the  bond  or  other  8«<iled  tustru* 

^  Mr.  Chkf  JfuHkm  Vmtk^.  in  IVntim  r.  Savage,  13  Mm.  SS,  H.    Set 
iA»  riifeMuii  on  llsrr.  h  Uir*  390,  397;  Wolff  r.  Oxholm.  0  M.  1^  .H.  I»2; 


9«4 


V.  Wamadsr,  ^  Bliglu  I2lt  125;  ants,  s.  230  e,  Dotsi 
(s)  Bm  Yeir  s.  lloHenry,  39  Ms.  206. 
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ment.  Let  us  then  suppose  a  bond  executed  in  England  for  the 
payment  of  money,  and  when  it  became  due  there  should  be  a 
default  in  payment,  and  afterwards  the  creditor  should  receive 
payment  of  the  debtor  in  France,  or  otherwise  should  dischaige 
him  by  a  written  unsealed  instrument  in  France ;  such  a  dis- 
charge would  in  France  be  held  valid  and  conclusive,  if  good  by 
the  law  of  France,  notwithstanding  it  might  be  held  invalid  in 
an  English  court  of  common  law.  In  short,  any  act  done,  after 
such  an  obligation  was  created,  in  a  foreign  country,  by  whose 
laws  the  act  would  operate  as  a  dissolution  thereof,  would  be 
treated,  in  that  country  at  least,  as  a  complete  extinguishment 
thereof. 

351  6.  Principles  applicable  to  such  Discharge.  —  It  is  not  easy 
therefore  upon  principle  to  say  why  such  an  extinguishment  of  a 
contract,  according  to  the  lex  loci,  ought  not  everywhere  else  to 
have  the  same  operation,  even  in  the  country  of  the  origin  of  the 
contract.     For,  if  the  contract  derives  its  whole  original  obliga- 
tory force  from  the  law  of  the  place  where  it  is  made,  it  is  but 
following  out  the  same  principle  to  hold  that  any  act  subse- 
quently  done,  touching  the  same  contract  by  the  parties,  should 
have  the  same  obligatory  force  and  operation  upon  it,  which  the 
law  of  the  place  where  it  is  done  attributes  to  it.     And  in  this 
respect  there  certainly  is,  or  at  least  may  be,  a  clear  distinction 
between  acts  done  by  the  parties  in  a  foreign  country,  and  which 
derive  their  operation  from  their  voluntary  consent  and  intention, 
and  acts  in  invitum,  deriving  their  whole  authority  and  eflFect 
from  the  operation  of  the  local  law,  independent  of  any  such 
consent.^ 

351  c.  Lord  Broxigham's  Remarks  on  the  Subject.  —  Indeed  the 
reasonable  interpretation  of  the  general  rule  would  seem  to  be, 
that  while  contracts  made  in  one  country  are  properly  held  to  be 
dissoluble  and  extinguishable  according  to  the  laws  of  that  coun- 
try, as  natural  incidents  to  the  original  concoction  of  such  con- 
tracts, they  are  and  may  at  the  same  time  also  be  equally 
dissoluble  and  extinguishable  by  any  other  acts  done  or  contracts 
made  subsequently  in  another  country  by  the  parties,  which  act« 
or  contracts,  according  to  the  law  of  the  latter  country,  are  sufiB- 
cient  to  work  such  a  dissolution  or  extinguishment.  It  is  to  this 
double  posture  of  a  case  that  Lord  Brougham  referred  in  one  of 

1  Post,  8.  411. 
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*  If  a  contract/  said  he,  ^  for  fliilo  of  a  chattel  is 
L  obligation  of  debt  u  incurred^  or  a  chattel  is  pledged 
mm  oaoDiryt  the  sale  may  be  anuuned^  the  debt  releaj^d,  and 
pledge  redeemed,  by  the  law  and  by  the  forms  of  another 
1^^  in  which  the  parties  happen  to  reside,  and  in  whose 
Htheir  rights  and  obtigaiions  come  in  question,  unless  tliere 
^b  expresa  atipolatioQ  in  the  contract  itself  against  atich 
SSftee*  release,  or  redemption.  But,  at  any  rate,  this  is  cer- 
^  tint  if  Ibe  law»  of  one  country  and  its  courts  recognize  and 
Beci  lo  tboee  of  another  in  respect  of  the  constitution  of  any 
^1.  tbi-y  must  give  the  like  recognition  and  eflTect  to  thone 
rign  laws  when  they  declare  the  same  kind  of  contract 
Suppo(«e  a  party  forbidden  to  purchase  from  anotht*r 
mr  equity,  as  administered  in  the  courts  of  this  country  (and 
>  restraints  upon  certain  parties  which  come  very  near 
i),  and  suppose  a  sale  of  chattels  by  one  to  another  party 
iding  ID  Ihtu  relaiioii  towards  each  other  should  be  effected  in 
l^bcL  and  that  our  courts  liere  hhould  (whether  right  or 
^^  reOfigntz/D  such  a  rule  because  the  Scotch  law  would 
^Mt;  surely  it  would  follow  that  our  courts  must  equally 
a  rescission  of  the  contract  of  sale  in  Scotland  by  any 
ell  Ibe  Scotch  law  regards  as  valid  to  rescind  it,  although 
law  may  not  regard  it  Jis  sufficient.  Suppose  a  question 
iu  the  oourti*  of  England  respecting  the  execution  of  a 
It  ihits  made  in  this  country,  and  that  the  obje*ction  of  its 
iiy  wt  re  waived  for  some  reason  ;  if  the  party  resisiting  its 
were  lo  produce  either  a  sentence  of  a  Scutch  court 
it  refunded  by  a  Scotch  matter  done  in  pais,  or  wire 
'  lo  produce  evidence  of  the  thing  ko  done,  and  pmof  of  it;^ 
ling  by  the  Scotch  hiw  to  a  rescission  of  the  contract ;  I  ap- 
ilial  I  he  pMirty  ndying  on  the  contract  couUI  never  be 
Miy  t  **The  contract  is  Knglish,  and  the  Scotch  proceed- 
ftpoient  lo  dissolve  it/'  The  reply  would  be,  *'  Our  Eng* 
have  (whether  right  or  wrong)  rccc^nixed  the  validity 
a  SeiHefa  proceeding  to  complete  the  obligation,  and  can  no 

tdciiy  the  validity  of  a  similar  but  reverse  proceeding  to 
»li»^ — unumquodque  dissolvitur  eodem  mmlo,  quo  coUi- 
Sitppose,  for  another  example  (which  is  th«i  case),  that 
ytar  ot  this  country  precluded  an  infant  or  a  married  woman 
>wjng  moiiey  in  any  waj,  or  from  binding  tbeinselvea 
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by  deed  ;  and  that  in  another  country  those  obUgations  could  be 
validly  incurred ;  it  is  probable  that  our  law  and  our  courts  would 
recognize  the  validity  of  such  foreign  obligations.  But  suppose 
a  feme  covert  had  executed  a  power,  and  conveyed  an  interest 
under  it  to  another  feme  covert  in  England ;  could  it  be  endured 
that  where  the  donee  of  the  power  produced  a  release  under  seal 
from  the  feme  covert  in  the  same  foreign  country,  a  distinction 
should  be  taken,  and  the  court  here  should  hold  that  partj  in- 
capable of  releasing  the  obligation  ?  Would  it  not  be  said  that 
our  courts,  having  decided  the  contract  of  a  feme  covert  to  be 
binding,  when  executed  abroad,  must,  by  parity  of  reason,  hold 
the  discharge  or  release  of  the  feme  covert  to  be  valid,  if  it  be 
valid  in  the  same  foreign  country  ? '  ^ 

351  d.  Application  of  the  Principle  to  Immovables.  —  Nor  does 
there  seem  to  be  in  this  respect  any  acknowledged  distinotioQ 
between  contracts  which  are  purely  personal,  and  contracts  which 
impose  or  may  impose  any  charge  on  real  estate  ;  for  although  in 
respect  to  immovable  property  the  law  of  the  situs  should  be 
admitted  (as  certainly  is  the  case  at  the  common  law)  to  regulate 
all  the  rights  to  immovable  property,  yet  it  does  not  thence  follow 
that  an  act  which  would  operate  as  a  dissolution  or  extinguish- 
ment of  the  contract  creating  such  charge,  according  to  the  hiw 
of  a  foreign  country  where  it  is  subsequently  done,  may  not  inci- 
dentally and  indirectly  work  such  a  dissolution  or  extinguishment 
thereof,  although  it  does  not  conform  to  the  lex  rei  sitae.  Lord 
Brougham  on  the  same  occasion,  referring  to  this  topic,  said:  *  All 
personal  obligations  may  in  their  consequences  affect  real  rights 
in  England.  Nor  does  a  Scotch  divorce,  by  depriving  a  widow 
of  dower  or  arrears  of  pin-money  charged  on  English  property, 
more  immediately  affect  real  estate  here,  than  a  bond  or  a  judg- 
ment released  in  Scotland  according  to  Scotch  forms  discharges 
real  estate  of  a  lien,  or  than  a  bond  executed,  or  indeed  a  simple 
contract  debt  incurred,  in  Scotland,  eventually  and  consequently 
charges  English  real  estate.'  ^ 

352.  Principles  applicable  to  Negotiable  Instruments.  —  Before 
we  quit  this  head  of  contracts,  it  may  be  well  to  bring  together 
some  principles  applicable  to  negotiable  instruments,  which  have 
not  been  brought  as  distinctly  under  review  in  the  preceding  dis- 

1  Warrender  v.  Warrender,  9  Bligh,  125-127 ;  ante  s.  226  c,  note. 
*  Warrender  v.  Warrender,  9  Bligh,  127;  ante,  a.  226  c,  note. 
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cussions  as  they  deserve  to  be,  and  which  aflford  important  illus- 
trations of  the  operation  of  foreign  law  upon  contracts  and  their 
mcidents.  The  subject  of  the  assignments  of  debts  and  other 
choses  in  action  not  negotiable  by  the  general  law  merchant  or 
the  laws  of  pai-ticular  countries,  will  more  properly  find  a  place 
in  our  subsequent  inquiries.^ 

858.  Questions  have  arisen  whether  negotiable  notes  and  bills 
made  in  one  country  are  transferable  in  other  countries,  so  as  to 
found  a  right  of  action  in  the  holder  against  the  other  parties. 
Thus  a  question  occurred  in  England  in  a  case  where  a  negotia- 
ble note  made  in  Scotland,  and  there  negotiable,  was  indorsed, 
and  a  suit  brought  in  England  by  the  indorsee  against  the  maker, 
whether  the  action  was  maintainable.  It  was  contended  that 
the  note,  being  a  foreign  note,  was  not  within  the  statute  of 
Anne  (3&4  Anne,  c.  9),  which  made  promissory  notes  payable  to 
order  assignable  and  negotiable  ;  for  that  statute  applied  only  to 
inland  promissory  notes.  But  the  court  overruled  the  objection, 
and  held  the  note  suable  in  England  by  the  indorsee,  as  the  sta- 
tute embraced  foreign  as  well  as  domestic  notes.^  In  another 
ease,  a  promissory  note  made  in  England  and  payable  to  the 
bearer  was  transferred  in  France ;  and  the  question  was  made 
whether  the  French  holder  could  maintain  an  action  thereon  in 
England,  such  notes  not  being  by  the  law  of  France  negotiable  ; 
and  it  was  held  that  he  might.^  But  in  each  of  these  cases  the 
decision  was  expressly  put  upon  the  provisions  of  the  statute  of 
Anne  respecting  promissory  notes,  leaving  wholly  untouched  the 
general  doctrine  of  international  law. 

853  a.  In  a  more  recent  case,  which  has  been  already  cited,^  a 
negotiable  note  w^  made  in  France  and  indorsed  in  France,  and 
alierwards  a  suit  was  brought  thereon  by  the  indorsee  against  the 
maker  in  England.  One  question  in  the  case  was,  whether  a 
blank  indorsement  in  France  was  by  the  law  of  France  sufficient 

»  Port,  8.  855,  395-400,  666;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20, 
p.  777,  778. 

'  Milne  p.  Graham,  2  B.  &  C.  192.  It  does  not  distinctly  appear  upon  the 
report,  whether  the  indorsement  was  made  in  Scotland  or  in  England.  But  it 
vat  pfobably  in  England.  But  see  Carr  v,  Shaw,  Bayley  on  Bills,  p.  16,  note, 
Ml  ed.;  Id.  p.  22,  Amer.  ed.,  by  Phillips  &  Sewall,  1836. 

•  De  la  Chaumette  r.  Bank  of  England,  2  B.  &  Ad.  385;  9  B.  &  C.  208;  and 
see  ChiUy  on  Bills,  p.  551,  552,  8th  ed. ;  ante,  s.  346. 

«  Ante,  8.  316  a. 
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to  rrutsifer  the  propertr  m  the  note  withoat  any  other  formalities. 
It  vas  held  that  it  to  not  sufficient.     But  it  seems  to  have  been 
taken  for  granted  that  if  the  note  was  well  negotiated  by  the  Id- 
dorsement.  a  suit  might  be  maintained  thereon  in  England  bj  the 
is'ionee  in  his  own  name.   On  that  occasion  the  court  said : '  The 
role  which  arpUes  to  the  case  of  c<Hitracts  made  in  one  countij, 
and  pat  in  $ait  in  the  courts  of  law  of  another  country,  appears 
to  be  this :  that  the  interpretation  of  the  contract  must  be  go- 
Temed  by  the  law  of  the  country  where  the  contract  was  made 
(^lex  loci  coctractos) :  the  mode  of  suing,  and  the  time  within 
which  the  action  must  be  brought,  must  be  governed  by  the  law 
of  the  country  where  the  action  b  brought  (in  ordinandis  judi- 
cxisw  loci  consuetud'X  ubi  agitur).    This   distinction  has  been 
clearly  laid  down  and  adopted  in  the  late  case  of  De  la  Y^  f. 
Yianna.    See  also  the  case  of  the  British  Linen  Companj  t. 
Drummond,  where  the  different  authorities  are  brought  together. 
The  ques:i<m  therefore  is,  whether  the  law  of  France,  bj  which 
the  indorsement  in  blank  does  not  operate  as  a  transfer  of  the 
note,  is  a  rule  which  governs  and  regulates  the  interpretation  of 
the  contract,  or  only  relates  to  the  mode  of  instituting  and  coih 
dacting  the  suit :  for  in  the  former  case  it  must  be  adopted  bj 
our  courts ;  in  the  latter  it  may  be  altogether  disregarded,  and  the 
suit  commenced  in  the  name  of  the  present  plaintiff.    And  we 
think  the  French  law  on  the  point  above  mentioned  is  the  law  by 
which  ihe  contract  is  governed,  and  not  the  law  which  regulates 
the  mode  of  suing.     If  the  indorsement  has  not  operated  as  a 
transfer,  that  g^>es  directly  to  the  point  that  there  is  no  contract 
upon  which  the  plaintiff  can  sue.     Indeed,  the  difference  in  the 
consequences  that  would  follow  if  the  plaintiff  sues  in  his  own 
name,  or  is  compelled  to  use  the  name  of  the  former  indorser,  as 
the  plaintiff  by  procuration,  would  be  very  great  in  many  respects, 
particularly  in  its  l»earing  on  the  law  of  set-off;  and  with  refe- 
rence to  those  consequences,  we  think  the  law  of  France  falls  in 
with  the  ilisiinction  above  laid  down,  that  it  is  a  law  which  go- 
verns the  contract   itself,  not  merely  the  mode  of  suing.    ^^* 
therefore  think  that  our  courts  of  law  must  take  notice  that  the 
plaintiff  could  have  no  right  to  sue  in  his  own  name  upon  the 
contract  in  the  courts  of  the  country  where  such  contract  was 
made:  and  that  such  being  the  case  there,  we  must  hold  incur 
courts  that  he  can  have  no  right  of  suing  here.*  ^ 

»  Trimbey  r.  Vignier,  1  Bing.  N.  C.  151,  150,  160;  post,  s.  565,  566. 
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854.  Several  other  cases  may  be  put  upon  this  subject.  In 
e  first  place  suppose  a  note,  negotiable  by  the  law  of  the  place 
bere  it  is  made,  is  there  transferred  by  indorsement ;  can  the 
dorsee  maintain  an  action  in  his  own  name  against  the  maker 

a  foreign  country  (where  both  are  found)  in  which  there  is  no 
>sitive  law  on  the  subject  of  negotiable  notes  applicable  to  the 
ise  ?  If  he  can,  it  must  be  upon  the  ground  that  the  foreign 
ribunal  would  recognize  the  validity  of  transfer  by  the  indorse- 
aent  according  to  the  law  of  the  place  where  it  is  made.  Ac- 
cording to  the  doctrine  maintained  in  England,  as  choses  in  action 
ire  by  the  common  law  (independent  of  statute)  incapable  of  be- 
ing transferred  over,  it  might  be  argued  that  he  could  not  main- 
tain an  action,  notwithstanding  the  instrument  was  well  negoti- 
ated, and  transferred  by  the  law  of  the  place  of  the  contract.^  So 
&r  as  this  principle  of  non-assignability  of  choses  in  action  would 
affect  transfers  in  England,  it  would  seem  reasonable  to  follow  it. 
But  the  difficulty  is  in  applying  it  to  transfers  made  in  a  foreign 
country,  by  whose  laws  the  instrument  is  negotiable  and  capable 
of  being  transferred,  so  as  to  vest  the  property  and  right  in  the 
ttdgnee.  In  such  a  case  it  would  seem  that  the  more  correct 
Jule  would  be,  that  the  lex  loci  contractus  ought  to  govern  ;  be- 
cause the  holder  under  the  indorsement  has  an  immediate  and  ab- 
solute right  in  the  contract  vested  in  him,  as  much  as  he  would 
We  in  goods  transferred  to  him.  tinder  such  circumstances,  to 
<ieny  the  legal  effect  of  the  indorsement  is  to  construe  the  obliga- 
tion, force,  and  effect  of  a  contract,  made  in  one  place,  by  the  law 
of  another  place.  The  indorsement  in  the  place  where  it  is  made 
^^ates  a  direct  contract  between  the  maker  and  the  first  indor- 
see; and,  if  so,  that  contract  ought  to  be  enforced  between  them 
•^erywhere.  It  is  not  a  question  as  to  the  form  of  the  remedy, 
'>m  as  to  the  right.*  (a) 

355.  A99ignee  of  Irish  Judgment,  —  The  same  view  of  the  doc- 
Hne  seems  to  have  been  taken  in  another  case  in  England,  much 
t^nger  in  its  circumstances  than  the  case  of  a  foreign  negotiable 
Ote,  which  may  be  thought  to  stand  in  some  measure  upon  the 

1  See  2  Black.  Com.  442;  Jeffrey  r.  McTaggart,  6  M.  &  S.  126;  Inne  r. 
inJop,  8  T.  R.  595;  post,  s.  585,  5i56. 

«  See  Trimbey  v.  Vignier,  1  Bing.  N.  C.  1.59-161;  ante,  s.  353  a,  where  the 
06  reasoning  seems  to  have  applied ;  post,  s.  565,  566. 

(a)  See  Levy  v.  Levy,  78  Penn.  St.  507. 
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custom  of  merchants.  A  suit  was  brought  by  the  assignee  of  an 
Irish  judgment  against  the  judgment  debtor  in  England,  the  jadg- 
ment  being  made  expressly  assignable  by  Irish  statutes ;  and  the 
objection  was  taken  that  no  action  could  be  maintained  by  the  as- 
signee, because  it  would  contravene  the  general  principle  of  the 
English  law,  that  choses  in  action  wei*e  not  assignable.  Bat  the 
court  intimated  a  strong  opinion  against  this  ground  of  argument; 
and  the  cause  finally  was  disposed  of  upon  another  point,  bat  io 
such  a  manner  as  left  the  opinion  in  full  force.^  It  is  matter  of 
surprise  that  in  some  of  the  more  recent  discussions  in  Eagbnd 
upon  the  negotiations  of  notes  in  foreign  countries,  this  doctrine 
has  not  been  distinctly  insisted  on.  For,  even  in  England,  negoti- 
able notes  are  not  treated  as  mere  choses  in  action  ;  but  they  an 
deemed  to  have  a  closer  resemblance  to  personal  chattels  on  ac- 
count of  their  transferability ;  so  that  the  legal  property  in  then 
passes  upon  the  transfer,  as  it  does  in  the  case  of  chattels.'  U 
so,  no  one  could  doubt  that  a  title  of  transfer  of  personal  propertj, 
in  a  foreign  country,  good  by  the  laws  of  the  country  where  it  ii 
made,  ought  to  be  held  equally  good  everywhere.* 

856.    Transfer  where  Transfer  is  not  allowed,  —  In  the  next 
place  let  us  suppose  the  case  of  a  negotiable  note,  made  in  a 
country  by  whose  laws  it  is  negotiable,  is  actually  indorsed  in  an- 
other by  whose  laws  a  transfer  of  notes  by  indorsement  is  not  al- 
lowed.    Could  an  action  be  maintained  by  the  indorsee  against 
the  maker,  in  the  courts  of  either  country  ?     If  it  could  be  main- 
tained in  the  country  whose  laws  do  not  allow  such  a  transferi 
it  must  be  upon  the  ground  that  the  original  negotiability  by 
the  lex  loci  contractus  is  permitted  to  avail  in  contradiction  to  tin 
lex  fori.     On  the  other  hand,  if  the  suit  should  be  brought  in  the 
country  where  the  note  was  originally  made,  the  same  objectim 
might  arise,  that  the  transfer  was  not  allowed  by  the  law  of  the 
place  where  the  indorsement  took  place.    But  at  the  same  time  it 
may  be  truly  said  that  the  transfer  is  entirely  in  conformity  to  tin 
intent  of  the  parties,  and  to  the  law  of  the  original  contract^ 

>  OTallagban  c.  Tbomond,  3  Taunt.  82;  post,  8.  566.  566. 

«  MoNeilailfe  r.  HoUoway,  1  B.  &  A.  218.  «  Ante,  8.  353  a. 

«  See  Chitty  on  Bills,  c*  6,  p.  218,  219,  8th  ed.  See  Rames  Eq.  b.  3.c  8, 
s.  4;  ante,  s.  353,  354.  In  the  cases  of  Milne  r.  Graham,  1  B.  &  C,  192;  De 
la  Chaumette  r.  Bank  of  England,  2  B.  &  Ad.  385,  and  Trimbey  r.  Vignier, 
I  Biujc:.  X.  C  lol,  the  promissory  notes  were  negotiable  in  both  counthes,  ai 
^ell  where  the  note  was  made,  as  where  it  was  tnuisferred. 
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.  Thinner  of  Note  fwl  NtgotiMe  by  the  Lex  Loci  CaniraHu9. 
the  next  pltiec  let  as  suppose  the  case  of  a  note,  not  Degu- 
by  the  law  of  the  place  where  it  h  ma4e,  but  negotiable 
tbe  U«  of  the  phiee  where  it  in  indorsed ;  could  an  action  be 
ill  either  country,  by  the  indorsee  against  the  maker? 
ieem  that  in  the  country  where  the  note  waa  made,  it 
I  beeatme  it  would  be  incon8istent  with  ita  own  laws 
difficulty  would  not  arise  in  the  country  where  the 
fBA  made  ;  and  therefoi^  if  the  maker  used  terms  of 
ctmbility  in  hk  contract,  capable  of  binding  him  to  the  indor- 
iei»  there  would  not  &eem  to  be  any  solid  objection  to  giving  the 
ita  full  effect  there*  And  so  it  haa  been  accordingly 
ijftdged  in  the  case  of  a  note  made  in  Connecticut,  payable  to 
u  sr  Qrder«  but  by  the  laws  of  that  state  not  negotiable  there, 
indorsed  in  New  York«  where  it  was  negotiable.  In  a  suit 
a  Sew  York  by  the  indorse  against  the  maker,  the  exception 
akan  and  o?erruled.  The  court  on  that  occasion  ^aid, 
pemooal  contracts,  just  in  themselves  and  lawful  in  the 
where  they  are  made,  are  to  be  fully  enforced,  according 
thm  law  of  the  place  and  the  intent  of  the  parties,  is  a  princi- 
im  whi  t  to  be  univernally  received  and  supported.     But 

ladu.^  4...  ui  the  lex  loci  conti*actu8  can  have  reference  only 
thm   luiture  and  construction  of  the  contract,  and  ita   legal 
and  not  to  the  mode  of  enforcing  it/     And  the  court  ulti- 
ily  pul  ibo  cai^  expressly  upon  the  ground  that  the  note 
paymfale  to  llio  payee  or  order ;  and  therefore  the  remedy 
It   Well   be  pursued    according    to  the  law  of    New   York 
m  party  who  had  contracted  to  pay  to  the  indorsee.^  (a) 
if  tbe  words  ^or  order*  had   been  omitted  in  the  note«  so 
had  not  apjteared  that  the  contract  between  the  parties 
ly  oontemplated   negotiability  as  annexed  to  it,  a  difTe* 
might  have  arisen*  which  would  more  properly  come 
dasounoD  in  another  place  ;  since  it  seems  to  concern  tbe 
and  obligation  of  contractjs,  although  it  has  some- 
treated  as  belonging  to  remedies.' 

«  Lidf*  t.  Plidpft,  1  idms.  Csa  (N.  Y.)  I^;  2  Caincs  Css,  (K.  T.)  821. 

ft  EMiii  Eq.  b.  a,  0,  a,  s.  4* 

s  9m  Chiif  DO  BUla,  e.  6.  p.  21S,  210,  8ih  €iL  ^  S  Kent  Com.  77;  sate, 

(«)  Sm  mbo  Wsfm  9.  Go^lo,  I  Met  Sa4;  Fo«s  r.  NuUinf .  U  Gray,  M. 
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358.  Transfer  ly  Foreign  Executor,  —  Another  case  may  be 
pat,  which  has  actually  passed  into  judgment  A  negotiable 
note  was  given  by  a  debtor,  resident  in  Maine,  to  his  creditor, 
resident  in  Massachusetts.  After  the  death  of  the  creditor,  his 
executrix,  appointed  in  Massachusetts,  indoi-sed  the  same  note 
in  that  state  to  an  indorsee,  who  brought  a  suit,  as  indorsee, 
against  the  maker  in  the  state  court  of  Maine.  The  question 
was,  whether  the  note  was,  under  the  circumstances,  suable  by 
the  indorsee ;  and  the  court  held  that  it  was  not ;  for  the  court 
said  that  the  executrix  could  not  herself  have  sued  upon  the 
note  without  taking  out  letters  of  administration  in  Maine ;  and 
therefore  she  could  not,  by  her  indorsement,  transfer  the  right 
to  her  indorsee.*  (a) 

359.  Ic  does  not  appear  by  the  report,  (5)  whether  the  note 
was  made  in  Massachusetts  or  in  Maine.  It  is  not  perhaps  in 
^e  purtieular  case  material,  as  according  to  the  law  of  both 
peaces  the  note  was  negotiable  by  indorsement,  whether  made  in 
di«  oae  or  in  the  other  state.  If  it  had  been  different,  it  might 
hiiv^  given  ri$e  to  a  different  inquiry.  But  in  either  state,  the 
ct^dicv^r  ought  certainly  in  his  lifetime,  by  his  indorsement,  have 
u:;iusli^rred  the  property  in  the  note  to  the  indoi*see ;  and  as 
oieuriy  hs  executrix  could  do  the  same ;  for  it  is  entirely  well 
xtcd^d  ta;it  an  executor  or  administrator  can  so  transfer  auy  ne- 
^ciiible  security  by  his  indorsement  thereof.^  If  then,  by  the 
uuit!>6»r  ill  Massachusetts,  the  property  passed  to  the  indorsee, 
ic  is  diJdScidt  to  perceive  why  that  transfer  was  not  as  effectual 
ill  Mjuut^  as  in  Massachusetts;  and  by  the  law  of  both  states,  an 
itKiv,»cset?  may  sue  on  negotiable  instruments  in  his  own  name,  {c) 
lu  truths  such  instruments  are  treated,  not  as  mere  choses  io 
av'Ciou^  but  rather  as  chattels  personal.^    Choses  in  action  are 

>  StUNvrtu^  V.  Bumham,  5  Greenl.  (Me.)  261 ;  Thompson  v.  Wilson,  2  N.  H. 
L^t.  l^c  4t^  lluthwaite  r.  Phaire,  1  Man.  &  Gr.  159,  164;  and  Rand  v. 
Hubb^ra,  4  Met.  (Mass.)  252,  258,  259;  post,  s.  516,  517. 

^  Sw  Ka>«Uiu^>n  r.  Stone,  3  Wilson,  1;  2  Str.  1260. 

»  McN^U;]^  r.  Ilolloway,  1  B.  &  A.  218.  But  see  Richards  v,  Richards,  2 
B.  est  .U.  4t:.  4x\>.  4o3;  ante,  s.  355. 

{(k)  $4i«»  L«»vy  e^.  Levy,  78  Penn.  St.  appears  that  this  note  was  made  and 

Ch;7;  IHxou  t;.  Kaiu;>ay«  3  Cranch,  319;  indorsed  in  Massachusetts. 

K>uU  V.  Make(H!»act!»,  2  Met  (Mass.)  (c)  See  Barrett  t;.  Barrett,  8  Greenl. 

n\\  UariH>r  v.  Butlor,  2  Pet.  239.  (Me.)  353;  Riddick  r.  Moore,  65  K. 

sj*)  lu  \X\^  ««^.vnd  edition  of  Green-  Car.  382 ;  Levy  v.  Levy,  supra. 
IfM^'^  Kk^p^ttsi^  by  Beuuett,  in  1852,  it 
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bjr  liivir,  and  actioDs  must  be  brought  thereon  in 
of  the  original  parties.     But  1  le  iiotesi  are  trans- 

hy   miarmmtuU   ^nd    when    ^  red,    the    indori^ee 

in  bis  own  name.     Upon  the  reasoning  in  the  above 
thm  note  would  cease  to  be  negotiable  after  the  death  of 
\  {wyM ;  which  u  certainly  not  an  adiuisiiible  doctrine**     The 
in  m  recent  case  in  the  Supreme  Court  of   the  United 
founded  upon  the  doctrine  that  an  ai»stgnment  by  an 
of  a  cho6e  in  action  in  the  state  where  he  is  afipointedt 
which  h  good  by  it»  laws,  will  enable  the  assignee  to  »ue  in 
in  any  other  state,  by  whose  laws  the  instrument 
bo  nsiignable,  so  as  to  pasb  the  note  to  the  astiignee,  and 
him  to  sue  thereon.'  {a) 

PremnimenU  Prote$t  and  Notice,  —  As  to  bills  of  exchange 

ifeoefmlly  r^uired,  in  order  to  fix  the  responsiibility  of  other 

»UnitU|ion  their  didhouor  they  should  he  duly  protested  by 

i  bolder,  and  due  notice  thereof  given  to  sueh  parties.    And  the 

queiii  '     li  naturally  arisen  is,  whether  the  protect  and 

ahou.  a     _  .Li  the  manner  and  according  to  the  forms  of  the 

in  wfaii'b  the  bill  is  drawn,  or  according  to  the  forms  of 

^pbM  in  which  it  is  payable.     By  the  common  law  the  protoat 

made  at  the  time,  in  the  manner,  and  by  the  perilous  pre* 

iin  the  pUce  where  the  bill  i»  payable.^  (A)     Uut  as  to  the 

itj  of  making  a  demand  and  protest,  and  the  circum8tatioos 

rbicb  notice  may  be  required  or  dispensed  with,  these  are 

of  the  original  contract^  w^Uich  are  governed  by  the  law 


1 1,  BIm;  Z  Wilson.  1 ;  2  Str.  l!?m);  nayky  on  Bills,  c.  5.  p,  78. 
Th*  efeet  td  assl^mejitft  of  <iebt»  auU  nthtr  j^n^nrml  projxjrty  will 
I  fatly  under  re^iaw  la  ths  sooooediag  cbnpior,  vfUm  wt*  iMitur  upon 
of  Uio  Uw  whkh  R^guktet  tlie  tniusf^r  of  p«ntatjal  pi-u^^rty* 


f  i  KmI  Cooi.  Ui  fLutd  V.  Ilnhbiird.  4  Met  (Mum.)  S52.  258,  250;  Uar- 
,  UttUtr,  tf  IVL  230.     Th<i  cju«  of  THmbe^  v,  Vi^iirr.  1  timg.  N.  C.  151 
'"^  -^    ««pfiH  to  iDcuIciito  the  tloctnuo  lu  gf^nentL.  thut  a  tnumftfr  of 
.  Uiif  \m%  loci  of  tfin  iraiiAfert  will.  ilI  leiutt  hi  cumcs  uf  ticgoti* 
ntmtnMM^  lie  Md  good  VTerywbero^  ao  m  to  vxtabU  Uic  tndofMse  to  una 


)  GUttjaa  HEk  p.  lQ%,im,  rm^bm,  8th  «Hi  t  popt.  n.  m\ .   Sc«  RothschUd 
I  Q.  It  4it;  Fcifchler,  d«  Chanir^.  n.  155;  Pkrd«wui,  Droit  Cam.  iucu. 
lUfT,  1M>,  IL  165,  BlatM  tli«  tame  point 


9.  AMflfai,  4  MaMo,  16* 


(^)  See  aoU.  i.  SU,  note. 
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of  the  place  where  the  bill  is  drawn.^  They  constitate  implied 
conditions,  upon  which  the  liability  of  the  drawer  is  to  attach, 
according  to  the  lex  loci  contractus ;  and  if  the  bill  is  negotiated, 
the  like  responsibility  attaches  upon  each  successive  indoiser,  ac- 
cording to  the  law  of  the  place  of  his  indorsement ;  for  each  in- 
dorser  is  treated  as  a  new  drawer.^  The  same  doctrine,  according 
to  Pardessus,  prevails  in  France.^ 

361.  Day%  of  Grace.  —  Upon  negotiable  instruments  it  is  tbe 
custom  of  most  commercial  nations  to  allow  some  time  for  paj* 
ment  beyond  the  period  fixed  by  the  terms  of  the  instrument 
This  period  is  different  in  different  nations  ;  in  some  it  is  limited 
to  three  days,  in  others  it  extends  as  far  as  eleven  days.^  The 
period  of  indulgence  is  commonly  call  the  days  of  grace;  as  to 
which,  the  rule  is,  that  the  usage  of  the  place  on  which  the  bill 
is  drawn,  and  where  payment  of  a  bill  or  note  is  to  be  made, 
governs  as  to  the  number  of  the  days  of  grace  to  be  allowed 
thereon.^  (a) 

1  Ibid.  See  Aymar  v.  Sheldon,  12  Wend.  (N.  Y.)  439;  Chitty  on  Bills, 
p.  490,  506-508,  8th  ed.;  1  BouUenois,  obs.  23,  p.  531,  532;  Pardessus,  torn. 
5,  art.  1489,  1498;  Savary,  Le  Parfait  Negotiant,  torn.  1,  pt.  3,  lib.  I,cl4, 
p.  851. 

a  See  Rothschild  r.  Currie,  1  Q.  B.  43;  Pothier,  de  Change,  n.  155;Bayley 
on  Bills,  c.  A,  p.  78-86,  5th  ed.  by  Phillips  &  Sewall;  Chitty  on  Bilk,  c.  6, 
p.  266,  267,  370,  8th  ed. ;  BaUingalls  r.  Gloster,  3  East,  481;  ante,  s.  314-817. 

«  Pardessus,  Droit  Com.  art.  1485,  1495,  1496-1499;  Henry  on  Foreign 
Law,  53,  Appx.  p.  239-248.  Ante,  s.  314-347.  BouUenois  admits  that  tbe 
protest  ought  to  be  according  to  the  law  of  the  place  where  the  bill  is  payable. 
But  in  case  of  a  foreign  bill  indorsed  by  several  indorsements  in  different  coun- 
tries, he  contends  that  the  time  within  which  notice  or  recourse  is  to  be  had, 
upon  the  dishonor,  is  to  be  governed  by  a  different  rule.  Thus,  he  supposes  s 
bill  drawn  in  England  on  Paris  in  favor  of  a  French  payee,  who  indorses  it  to 
a  Spaniard  in  Spain,  and  he  to  a  Portuguese  in  Portugal,  and  he  to  tbe  bolder; 
and  then  says  that  the  holder  is  entitled  to  have  recourse  against  the  Porto- . 
guese  within  the  time  prescribed  by  the  law  of  France,  because  the  bolder  is 
there  to  receive  payment;  the  Portuguese  b  to  give  notice  to  the  Spaniard 
within  the  time  prescribed  by  the  law  of  Portugal,  because  that  is  the  only  la^ 
with  which  he  is  presumed  to  be  acquainted,  &c. ;  and  so  in  regard  to  erery 
other  indorser,  he  is  to  have  recourse  within  the  period  prescribed  by  tb^ 
law  of  the  place  where  the  indorsement  was  made,  and  not  of  the  domicil 
of  the  party  indorsing.  1  Boullenois,  obs.  20,  p.  370-372;  Id.  obs.  23,  P- 
531,  532. 

*  Bayley  on  Bills,  5th  Am.  ed.  by  Phillips  &  Sewall,  p.  234,  235;  Chitty  on 
Bills,  p.  407,  8th  ed. ;  Id.  p.  193. 

6  Ibid.;  Bank  of  Washington  w.  Triplett,  2  Pet.  30,  34;  ante,  s.  316447; 

(a)  See  Commercial  Bank  v.  Barksdale,  36  Mo.  563;  ante,  s.  314,  note. 
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S62.  Situs  of  Debts.  —  This  head  respecting  contracts  in  gen- 
eral may  be  concluded  by  remarking  that  contracts  respecting 
personal  property  and  debts  are  now  universally  treated  as  hav- 
ing no  situs  or  locality ;  and  they  follow  the  person  of  the  owner 
in  point  of  right  (mobilia  inhserent  ossibus  domini);^  although 
the  remedy  on  them  must  be  according  to  the  law  of  the  place 
where  they  are  sought  to  be  enforced.  The  common  language  is : 
'  Mobilia  non  habent  sequelam  ;  mobilia  ossibus  inhserent ;  actor 
sequitur  forum  rei ;  debita  sequuntur  peraonam  debitoris.'  ^  (a) 
That  is  to  say:  they  are  deemed  to  be  in  the  place,  and  are  dis- 
posed of  by  the  law,  of  the  domicil  of  the  owner,  wherever  in 
point  of  fact  they  may  be  situate.  ^  Quin  tamen  ratione  mobi- 
lium,'  says  Paul  Voet,  a  strenuous  opposer  of  the  general  doctrine 
of  the  extra-territorial  operation  of  statutes,  ^  ubicunque  sitorum, 
domicilium  sen  personam  domini  sequamur.'^  Burgundus  says: 
*  Sed  tamen,  ut  existimem,  bona  moventia,  et  mobilia,  ita  comi- 
tari  personam,  ut  extra  domicilium  ejus  censeautur  existere  ;  ad- 
duci  sane  non  possum.'  ^  Rodenburg  says  the  same.  ^  Diximus, 
mobilia  situm  habere  intelligi,  ubi  dominus  instruxerit  domicil- 
ium, nee  aliter  mutare  euudem,  quam  una  cum  domicilio.'  ^  He 
goes  on  to  assign   the  reasons,  founded   upon  the   perpetually 

Fardessns,  totn.  6;  Chitty  on  Bills,  p.  407,  8th  ed.?  Id.  p.  193;  2  BouUenois, 
obs.  23,  p.  531,  532,  and  Mascard.  Conclus.  7,  n.  72,  there  cited. 

*  Thorne  v.  Watkins,  2  Ves.  35;  1  BouUenois,  obs.  20,  p.  348;  Livermore, 
Diasert.  s.  251,  p.  102, 163;  P.  Voet,  de  Statut.  c.  2,  s.  4,  n.  8.  p.  126,  ed.  1715; 
Id.  p.  139,  ed.  1661;  post,  s.  377,  378. 

s  Eames  £q.  b.  3,  c.  8,  s.  3, 4;  Dwarris  on  Statutes,  pt  2,  p.  650;  Livermore, 
Dissert  8.251,252,254,  p.  162,163, 167;  Foelix,  Confl.  des  Lois,  Revue  litrang. 
et  Fran9.  torn.  7,  1840,  s.  32,  p.  221-226;  Id.  s.  33,  p.  227,  228;  Christinaeus, 
ad  Cod.  1,  1,  decis.  5,  n.  1-3,  p.  7 ;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20, 
p.  777;  post,  s.  876-385,  395-400. 

*  P.  Voet,  de  Statut.  s.  4,  c.  2,  n.  8,  p.  126;  Id.  p.  139,  140,  ed.  1661. 

*  Burgnndus,  tract.  2,  n.  20,  p.  71. 

*  Bodenburg,  de  Diver.  Statut.  tit.  2,  c.  1,  n.  1;  2  BouUenois,  Appx. 
p.  14, 15. 

(a)  Creditoris  f  —  Whether  **  debi-  domicil  and  forum  were  the  same.     In 

toris  "or  ••  creditoris  *'  would  doubt-  a  contest  between  several  creditors  the 

leas  depend  upon  circumstances.     In  lex   situs    of    the    debtor's    property 

a  question  of  distribution  of  the  estate  would  govern.     Again,  in  a  contest 

of  the  debtor,  the  law  of  the  debtor's  between  the  creditor  and  the  debtor, 

domicil  would  ordinarily  apply;  while  the  place  of  the  contract  would  govern 

in  a  question  of  distribution  of  the  the  validity  of  the  transaction.     See 

creditor's  estate  the  law  of  his  domicil  note  to  s.  383,  post. 
would  probably  prerail,  at   least  if 
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changeable  location  of  movables.  Pothier  is  equally  expressive 
on  the  same  point.^  Indeed,  the  doctrine  is  so  firmly  established 
that  it  would  be  a  waste  of  time  to  go  over  the  authorities  ;'  and 

1  Post,  8.  381. 

«  See  Bouhier,  Coutum.  de  Bourg.  c.  21,  8. 172,  p.  408;  Id.  c.  22,  s.  79,  p.  429; 
Id.  c.  25,  8.  5,  6,  p.  490;  Pothier,  des  Choses,  torn.  8,  pt.  2,  8.  3,  p.  109,  110; 
Id.  Coutum.  d'Orleans,  torn.  10,  n.  24,  p.  7;  2  Bell  Com.  684,  685,  4th  ed.; 
Bruce  r.  Bruce,  2  B.  &  P.  230;  Sill  v.  Worswick,  1  H.  Bl.  690,  691;  In  re 
Ewing,  1  Tyrw.  91;  Thome  v.  Watkins,  2  Ves.  35;  4  Cowen  (N.  Y.)  617,  note; 
Blanchard  p.  Russell,  13  Mass.  6;  Li vermore.  Dissert.  163-171;  Foelix,  CodL 
des  Lois,  Revue  iStrang.  et  Franc?,  torn.  7,  1840,  8.  31,  p.  220,  8.  32,  p.  221, 
8.  30,  p.  229.  There  are  some  few  jurists  who  seem  to  dissent  from  the  dot- 
trine,  either  in  a  qualified  or  absolute  manner,  who  are  cited  by  M.  Foelix. 
He  enumerates  Tittman,  Muhleubruch,  and  Eicbhom.  Id.  p.  223, 224.  John 
Voet  has  expounded  this  whole  doctrine  very  fully.  •  Atque  ita,'  says  he, 
*  evictum  hactenusexistimo,  in  omnibus  statutis,  realibus,  personalibos,  mixUs, 
aut  quacunque  alia  sive  denominatione  sive  divisione  ooncipiendis,  verifisimam 
esse  regulam,  perdere  omniuo  officium  suum  statuta  extra  tenitorium  statneutis; 
neque  judicem  alterius  regionis,  quantum  ad  res  in  suo  territorio  sitas  ex  neces- 
sitate quadam  juris  obstrictum  esse,  ut  sequatur  probetve  leges  non  suas.  In 
eo  tamen  forte  scrupulus  hseserit;  si  scilicet  haec  ita  'sint,  qui  ergo  fiat,  qaod 
vulgo  reperitur  traditum,  in  successionibus,  testandi  facultate,  coutractibus, 
aliisque,  mobilia  ubicunque  sita  regi  debere  domicilii  jure,  non  vero  legibos 
loci  illius  in  quo  naturaliter  sunt  constituta;  videri  enim  hac  saltern  ratione 
jurisdictionem  judicis  domicilii  non  raro  ultra  statuentis  fines  operari  in  res 
dispersas  per  varia  aliorum  magistratuum,  etiam  remotissimis  ad  orientem 
occiduunique  solem  regionjbus  imperitantium,  territoria.  Sed  considerandum, 
quadam  fictione  juris,  seu  malis,  prsesumptione,  banc  de  mobilibus  determina- 
tionem  conceptam  niti :  cum  enim  certo  stabilique  hsec  situ  careant,  neccertosint 
alligata  loco ;  sed  ad  arbitrium  domini  undiquaque  in  domicilii  locum  revocari 
facile  ac  reduci  possint,  et  maximum  domino  plerumque  commodum  adferre 
soleant,  cum  ei  sunt  pra^sentia;  visum  fuit,  banc  inde  conjecturaro  surgere, 
quod  dominus  velle  ccnseatur,  ut  illic  omnia  sua  sint  mobilia,  aut  saltern  esse 
intelligantur,  ubi  fortunarum  suarum  larem  summamque  constituit,  id  est,  in 
loco  domicilii.  Proinde  si  quid  domicilii  judex  constituerit,  id  ad  mobilia 
ubicunque  sita  non  alia  pertinebit  ratione,  quam  quia  ilia  in  ipso  domicilii  loco 
esse  concipiuntur.  Si  tamen  has  juris  fictiones  quis  a  ratione  naturali,  in 
hisce  solum  consideranda,  alienas  putet,  quippe  desiderantes  unum  communem 
legislatorem,  lege  sua  fictiones  tales  introducentem  ac  stabilientem ;  nonequi- 
dem  repugnaverim,  atque  adeo  tunc  hoc  ipsum  comitati,  quam  gens  geuti 
prsestat,  magis,  quam  rigori  juris,  et  summse  potestati,  quam  quisque  roagis- 
tratus  in  mobilia,  suo  in  territorio  constituta,  habet,  adscril)endum  putem. 
I^sesertim  cum  considero,  subinde  per  magistratus  loci,  in  quo  mobilia  veie 
existunt,  de  illis  ea  constitui  sancirique,  quae  domicilii  judici  displicere  pos- 
sent.  Quid  enim,  si  domicilii  judex  frumenta  important  jabeat,  penuria 
finigum  vexata  regione;  incola  spe  lucri  majoris  frumenta  sua  in  alia  regi- 
one  horreis  recondita  inferre  desiderit;  region!  vero  isti  imperans  omnem 
vetuerit  frugum  exportationem,  jure  suo  in  sui  territorii  frumentis  usus? 
Quis  hie  obsecro  negare  sustineat,  mobilia  regi  lege  loci,  in  quo  vere 
sunt,  non   in  quo  ob  domicilium  domini  esse  finguntur.     Nee  minus  id  in 
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\j  MB  the  name  subject  will  occur  in  a  mora  general  form 
Am  MGceeding  chapter*^ 

MS  A*  JMcj,  —  Dt*bta  in  the  vacabulary  of  the  civil  law  are 
'ifttti  known  by  the  title  of  nomina  debitorum  ;*and  they  nha 
Idlow  the  person  of  the  owner,  or  as  Ja^on  says:  *Noininii  infixii 
eJQs  oasibufi/  '  BurguDdus  ako  miyg :  ^  Nomina  et  actioneii 
Doo  etrcumscribuntur,  quia  sunt  incorporates;  tamen  et  ibi 
per  fictionem  e«M»  inteUiguninr,  ubi  creditor  habet  domtcilium* 
Naiq,  quod  quidam  oaatbuH  crt-ditoriB^eBde  affixa  puiamU  nnn  mftgiti 
Iftoret,  qoAm  ai  dicamua,  dominium  fundi  ease  in  proprieturio ; 
alioquin^  si  quis  atrictius  interpretetur,  aliud  est  fundus, 
dominium  ;  aicuti  aliud  est  obligation  aliud  ereditum/  * 
Dttouittlin  ia  equally  explicit*  *  Nomina  et  jura,  et  quaecumque  in- 
Bni|iomlia,  nou  ctrcumscribantur  loco  ;  et  aic  noii  opus  est  aece* 
dfte  nd  ctrtum  locum*  Turn  si  ha»c  jura  alicubi  esse  censereiilnr, 
rvpularentur  esse  in  re  pro  itlis  hypothecata,  uec  in  debitoris 
aed  magis  in  persona  creditoris,  iu  quo  active  resident, 
tl  ^tas  oaatbua  inharent."  ^ 
MSA*  The  language  of  llertius  is:  ^ Mobilibus interdum  etiam 
rr*  mmXojia^  (nam  proprie  neque  Diobilea  sunt,  doc  immobtles) 
tor  res  incorporalej*.* •  llulierus  liolds  them  to  fall  un« 
the  class  of  movables,'     Paul  Voet  siijs :  *  Verum»  quid  do 

ibuB    ex    (iciicio   ap|xinrrt,    in   quantum    fi»co   ioci    an    quo 

Mlb  IMMi  aatii  otasuni  botm  omnk  mobilia  ubicutique  fiiMi» 

iola*  qam  la  looa  ooademnaiitb  tnvetiiuutur;  um  altud  ex  comitate 

aertvlaf*     Keediemn,  vari«re  d«  rebut  quibuadam  locarum  ptutiuiorum 

atmisi  mobiiibuji  illnj,  htt  immobilibus  accensendii!  wint;  nee  novum 

at  qnm  unsk  hi  rf)2:i(Jn(!  mobitin   halientur.  imuiobUiuni  eatulo|^>  mltbi 

inftnianttir;    aiinui,  vt*rhi   gratia,  i^litus   a   Prpviiicia   d(?bilt«  iri 

laotttkst   immobilcn    Trnjocti:    arlKires   p-andiorva  iiotu   tui^reutet 

iMnolillaB,  aiobtba  iniiieti   in   Flandria  babito!.     Quo  positp«  neceiso 

it,  i|B9  in  flomicilii  toco  inohitia  hnb4*ntur«  immabitia  vtiro  illio  ubi 

[|»  rvipMilor  W^  loci  in  qiio  re* re  Runt,  magi»tratu  tiu  tf%  oomitatif  qnidtui 

i«  iii  qaant  mobilia  domirirn  dominici  fcquerciittir  jura.-     J.  Voet, 

rteil  1.  4,  3,  m.  II.  p.  41,  45;  pout.  n.  461,  482. 

>  IWi. «.  974-40L 

*  &a[*  InM.  tl.  S,  tit  0,  t.  4;  Ctijaecii  Opera,  torn.  7,  p.  491.  vd.  1758; 
1%.  to,  3,  ^  9;  VieftI*  Vor^b.  Voce,  Nomifn. 

•  1  BottDtiwU,  oIm.  20«  fiw  UB.  «  BuixundaB,  tract.  Q,  n*  3S,  p.  78. 

*  IXiOWMliti*  <W  Coiwuffiud.  Tsriji.  torn.  It  dn  Flo^f*,  tit.  1,  gloM.  4,  n.  0, 
^  M,  17:  Lirvrinort  DiM«rl.  ii.  2:>\,  p.  162,  103;  3  Burg«,  Col.  h  For.  Ufr« 
fit«.Sl,p  777)  |c»t,  a.  302-400. 

•  H«fta  Upsm,  4«  Coliis.  Leg.  ^  i,  n.  8.  p.  122, 128.  sd.  1787;  Id.  p.  174t 
^  ir  '  Ibid. 
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nominibus  et  actionibus  statuendum  erit?  Respondeo,  quia  pro- 
prie  loquendo,  nee  mobilium  nee  immobilium  veniunt  appella- 
tione ;  etiam  vera  non  sunt  in  loeo,  quia  ineorporalia.  Ideo  non 
sine  distinctione  res  temperari  potent.  Aut  igitur  realis  erit  actio, 
tendens  ad  immobilia,  et  spectabitur  statutum  loci  situs  immobi- 
lium. Aut  erit  actio  realis  spectans  mobilia,  et  idem  servaDdum 
erit,  quod  de  raobilibus  dictum  est.  Aut  erit  actio  personalis  sive 
ad  mobilia  sive  ad  immobilia  pertinens,  quae  cum  inhsBreat  oesibiu 
personsB  statutum  loci  creditorum  sestimari  debebit.*  * 

863.  Contracts  concerning  Immovables. —  But  a  question  of  a 
very  different  character  may  arise  as  to  executory  contracts  re- 
specting real  estate  or  immovables.  Are  they  governed  by  the 
law  of  the  place  where  the  contract  is  made,  or  by  the  law  of  the 
place  where  the  property  is  situate  ?  Take  for  instance  the  case 
of  a  contract  for  the  purchase  or  sale  of  lands  in  England  or 
America,  arising  under  the  statute  of  frauds,  by  which  all  con- 
tracts respecting  real  estate,  or  any  interest  therein,  are  required 
to  be  in  writing  ;  and  otherwise  they  are  void.  If  such  a  contract 
is  made  in  France  by  parol  or  otherwise,  in  a  manner  not  conforma- 
ble to  the  law  rei  sitae,  for  the  purchase  or  sale  of  lands  situate  in 
England  or  in  America,  and  the  contract  is  conformable  to  the  law 
of  France  on  the  same  subject;  is  the  conti^act  valid  in  both 
countries  ?  Is  it  valid  in  the  country  where  the  land  lies,  so  as 
to  be  enforced  there  ?  If  not,  is  it  valid  in  the  country  where  the 
contract  was  made?^ 

3G4.  Statute  of  Frauds.  —  If  this  question  were  to  be  decided  ex- 
clusively by  the  law  of  England,  it  might  be  stated  that  by  the  law 
of  England  such  a  contract  would  be  utterly  void  ;  and  it  would  be 
so  held  in  a  suit  brought  to  enforce  it  in  that  realm,  upon  the 
ground  that  all  real  contrarcts  must  be  governed  by  the  lex  rei 
sitae.^  (a)  Lord  Mansfield  took  occasion  in  a  celebrated  case  to 
examine  and  state  the  principle.  '  There  is  a  distinction,"  said  he, 
'  between  local  and  personal  statutes.  Local  ones  regard  such 
things  as  are  really  upon  the  spot  in  England,  as  the  statute 
of    frauds,  which    respects  land  situate   in  this  kingdom.    So 

1  P.  Voet,  de  Statut.  a.  9,  c.  1,  n.  11,  p.  256,  ed.  1715,  p.  312,  818,ed.  1661. 

2  Ante,  8.  202;  post,  s.  435,  436-445.  See  2  Burge,  Col.  &  For.  Law,  pt2, 
c.  9,  p.  840-871 ;  4  Id.  pt.  2,  c.  5,  s.  11,  p.  217. 

«  See  2  Dwarris  on  Statut.  648;  Warrender  ».  Warrender,  9  Bligh,  127, 128; 
ante,  s.  351  </. 

(a)  See  Siegel  v.  Robinson,  56  Penn.  St.  19. 
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jtock-jobbing  contracts,  and  the  statutes  thereupon,  have  a  refe- 
rence to  our  local  funds.  And  so  the  statutes  for  restraining 
insurances  upon  the  exportation  of  wool  respect  our  own  ports 
Eind  shores.  Personal  statutes  respect  transitory  contracts  as 
common  loans  and  insurances.'  ^  And  in  another  report  of  the 
»ime  case,  after  a  second  argument,  he  said :  ^  In  every  dispo- 
sition or  contract  where  the  subject-matter,  relates  locally  to 
England,  the  law  of  England  must  govern,  and  must  have  been 
intended  to  govern.  Thus  a  conveyance  or  will  of  land,  a  mort- 
gage, a  contract  concerning  stocks,  must  all  be  sued  upon  in  Eng- 
land ;  and  the  local  nature  of  the  thing  requires  them  to  be 
carried  into  execution  according  to  the  law  here.'  ^ 

1  Robinson  r.  Bland,  1  W.  Bl.  334,  346;  post,  s.  383,  and  note. 
«  Robinson  v.  Bland,  2  Burr.  1079;  1  W.  Bl.  259.     See  also  Ersk.  Inst.  b. 
S,  tit.  9,  8.  4;  Henry  on  For.  Law,  p.  12-15;  Scott  r.  Alnutt,2  Dow  &  CI.  404. 
Sec  also  Selkrig  r.  Davis,  2  Dow,  230,  250;  post,  s.  383,  435.     Mr.  Burge, 
speaking  on  this  subject,  says:     *  There  is  an  entire  concurrence  amongst 
them  (jurists)  in  considering  that  the  title  to  movables,  or  the  validity  of  any 
disposition  of  them,  is  not  governed  by  the  law  of  their  actual  situs.     This, 
which  may  be  regarded  as  a  general  rule,  is  subject  to  this  qualification,  that 
the  law  of  the  country  in  which  the  movable  may  be  actually  situated  has 
not  prescribed  some  particular  mode  by  which  alone  the  movable  can  be  trans- 
ierred.    Thus  property  in  the  public  funds  or  stocks,  shares  in  companies, 
joint  stocks,  &c.,  is  a  species  of  personal  property,  which  as  it  is  created,  so 
it  is  regulated  by  the  law  of  the  country  in  which  it  exists.     Certain  forms  are 
prescribed,  by  which  alone  the  holder  of  any  share  or  interest  can  transfer  it. 
Here  the  transfer  is  so  far  subject  to  the  law  of  the  place  where  the  property 
is  situated,  that  the  legal  title  to  it  is  not  acquired  unless  those  forms  are  ob- 
served.   But  although  the  contract  may,  in  consequence  of  a  non-compliance 
with  those  forms,  fail  in  conferring  the  legal  title  on  the  disponee,  yet  it  will 
give  him  a  right  to  compel  the  disponer,  by  action  or  suit,  to  make  a  transfer 
in  the  manner  required  by  the  local  law.     To  this  limited  extent  the  lex  loci  rei 
•itaB  affects  and  controls  the  transfer  by  acts  inter  vivos  of  certain  movables. 
But  unless  the  local  law  gives  to  them  the  quality  of  immovable  or  real,  as  it 
°^y  do,  and  has  done  in  many  instances,  they  still,  as  subjects  of  succession, 
^'^  governed  by  the  law  of  the  owner's  domicil.     The  rule  is,  that  the  title  to 
lovable  property  is  governed  by  the  law  of  the  place  of  the  owner's  domicil ; 
*^^  this  rule  is  uniformly  applied  in  deciding  on  the  title  to  movable  property 
•••subject  of  succession.     The  law  of  the  owner's  domicil  is  not  that  which 
•delusively  decides  on  the  title  to  movable  property  as  a  subject  of  transfer 
^  acquisition  by  acts  inter  vivos.     When  contracts  of  purchase  and  sale, 
'^^ortgage  or  pledge,  are  complete  in  a  place  which  is  not  the  domicil  of  the 
^^er,  the  validity  of  such  contracts  and  the  rights  and  obligations  which  they 
confer  are  governed  by  the  law  of  the  country  in  which  they  are  completed. 
"  Semper  in  stipulation ibus,  et  in  ceteris  contract ibus  id  sequimur,  quod  ac- 
tum est;  aut  si  non  pareat,  quid  actum  est,  erit  consequens,  ut  id  sequamur, 
qaod  in  regione  in  qua  actum  est  frequentatur."      **Generaliter  enim  in 
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866.  Doctrine  of  Scotch  Courts.  —  The  same  doctrine  has  been 
laid  down  in  equally  emphatic  terms  in  the  Scottish  courts.  Lord 
Robertson  in  a  highly  interesting  case  said:  ^  Although  the  rule  88 
to  the  lex  loci  contractus  is  of  very  general  apf!>lication,  particu- 
larly  as  to  the  constitution  and  validity  of  personal  contracts  and 
obligations,  it  is  not  universal.  In  the  first  place,  it  does  not 
apply  to  contracts  or  obligations  relative  to  real  estates.'  ^  Lord 
Bannatyne,  on  the  same  occasion,  affirmed  the  like  .principle.' 
And  it  has  received  an  unequivocal  sanction  in  America,  where  it 
has  been  broadly  declared  to  be  a  well-settled  rule,  that  any  title  or 
interest  in  land  or  in  other  real  estate  can  only  be  acquired  or  lost 
agreeably  to  the  law  of  the  place  where  the  same  is  situate.'  (a) 

3C5  a.  Paul  Voet,  —  Paul  Voet  has  expressed  the  same  opinion. 
*  Quid  si  itaque  contentio  de  aliquo  jure  in  re,  seu  ex  ipsa  se  de- 
sccndente?  Vel  ex  contractu,  vel  actione  personal!,  sed  in  rem 
scripta?  An  spectabitur  loci  statutum,  ubi  doroinus  habet  domici- 
lium,  an  statutum  rei  sitse?  Respondeo,  statutum  rei  sitse.  Ut 
tamen  actio  etiam  intentari  possit,  ubi  reus  habet  domicilium. 
Idque  obtinet,  sive  forensis  sit  ille,  de  cujus  re  controversia  est, 
sive  incola  loci,  ubi  res  est  sita.'  * 

omnibus,  quae  ad  fomiam  ejusque  perfectionem  pertinent,  spectanda  estoonsoe- 
tudo  regionis,  ubi  sit  negotiatio,  quia  consuetudo  influit  in  contractus,  et  vide- 
tur  ad  eos  respicere»  et  voluntatem  suam  eis  accommodare." '  3  Burge,  Col.  & 
For.  Law,  pt.  2,  c.  20,  p.  751,  752;  2  Id.  pt.  2,  c.  9,  p.  863-870.   See  post,  8.434. 

»  Fergusson  on  Marr.  &  Div.  p.  395,  397.  See  Ersk.  Inst.  b.  3,  tit.  2,  8.40, 
p.  515:  post,  s.  436,  and  note. 

^  Fergusson  on  Marr.  &  Div.  p.  401 ;  2  Karnes  on  Equity,  b.  3,  c.  2,  s.  2. 
Erskine,  in  his  Institutes,  seems  to  assert  a  more  modified  doctrine.  He 
says:  *  All  personal  obligations  or  contracts  entered  into  according  to  the 
law  of  tl»e  place  where  they  are  signed,  or  as  it  is  expressed  in  the  Roman  law, 
secundum  legem  domicilii,  vel  loci  contractus,  are  deemed  effectual  when  they 
come  to  receive  execution  in  Scotland,  as  if  they  had  been  perfected  in  Uie 
Scotch  form.  And  this  holds  even  in  such  obligations  as  bind  the  grantor  to 
convey  subjects  within  Scotland ;  for  where  one  becomes  bound  by  a  lawful 
obligation  he  cannot  cease  to  be  bound  by  changing  places.'  Yet  Erskiue 
afterwards  adds  that  if  an  actual  conveyance  of  the  property  had  been  made, 
not  according  to  the  Scotch  forms,  the  courts  of  Scotland  would  not  compel  tlie 
l>arty  to  convey,  nor  treat  it  as  an  obligation  of  the  grantor  to  execute  a  more 
j>erfect  conveyance.     Ersk.  Inst.  b.  3,  tit.  3,  s.  40,  41,  p.  515.    See  post,  s.  436. 

•  Cutter  r.* Davenport,  1  Pick.  (Mass.)  81 ;  Hosford  v.  Nichols,  1  Paige  (N.Y.) 
220;  Wills  r.  Cowper,  2  Hamm.  124;  post,  s.  424,  427,  435. 

♦  P.  Voet,  de  Statut.  s.  9,  c.  1,  n.  2,  p.  250,  ed.  1715;  Id.  p.  805.  ed.  16C1; 
pi>st,  8.  426,  442. 

(a)  See  Doyle  r.  McGuire,  38  Iowa,  410;  Thurston  t;.  Rosenfield,  42  Ma  474. 
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366,  Scotch  Heritable  Bonds.  —  This  doctrine  may  be  further 
lustrated  by  the  case  of  Scotch  heritable  bonds.  By  heritable 
ends  in  that  law  are  meant  bonds  for  the  payment  of  money, 
rbich  are  secured  by  a  conveyance  or  charge  upon  real  estate, 
iuch  bonds  usually  contain  not  only  a  charge  upon  real  estate, 
)Ut  a  personal  obligation  to  pay  the  debt.  In  general,  by  the 
Scotch  law,  mere  personal  bonds  and  other  debts,  on  the  decease 
of  the  creditor,  pass  to  his  personal  representative  ;  but  heritable 
bonds  belong  to  the  heir ;  because  the  charge  on  the  real  estate, 
being  jus  nobilius,  draws  to  it  the  personal  right  to  the  debt. 
According  to  the  Scotch  law,  no  contract  or  other  act,  disposing 
of  an  heritable  bond,  will  be  good  unless  it  is  according  to  the  hiw 
of  Scotland  ;  and  no  contract,  intended  to  create  such  a  herita- 
ble bond,  will  be  valid  as  such,  unless  it  be  made  with  the  solem- 
nities of  the  Scotch  law.^  There  are  other  collateral  consequences 
growing  out  of  the  same  doctrine.  Thus  if  a  Scotch  heir  should 
seek  to  be  exonerated  from  a  heritable  bond  by  the  application  of 
the  personal  assets  in  England,  his  right  would  depend  upon  the 
law  of  Scotland,  that  is,  the  law  of  the  place  where  the  real  estate 
was  situate ;  and  would  not  depend  upon  the  law  of  the  place 
where  the  personal  estate  happened  locally  to  be.^ 

367.  Money  to  be  invested  in  Land,  —  The  same  reasoning 
■cems  to  have  governed  in  the  House  of  Lords  in  a  recent  case, 
where  certain  entailed  estates  in  Scotland  were  sold  for  the  re- 
demption of  the  land-tax,  and  the  surplus  money  of  the  proceeds 
®f  the  sale  was  vested,  according  to  a  statute  on  the  subject,  in 
^tees,  who  were  required  to  pay  the  interest  of  it  to  the  heir 
^f  entail  in  possession,  until  the  money  should  be  reinvested  in 
^d.  The  heir  of  entail  next  entitled  sold  his  reversionary  and 
^ntingent  right  to  the  interest  of  this  fund  by  a  deed  in  the 
English  form  and  executed  in  England,  where  the  parties  were 
**<»niciled,  but  without  the  solemnities  required  by  the  law  of 

»Ei8k.  Inst.  b.  2,  c.  2,  s.  9-20,  p.  198-204;  Td.  b.  3,  tit.  2,  s.  39-41, 
^  514,  515;  Jemingham  r.  Herbert,  1  Taralyn,  103;  2  Bell  Cora.  s.  608, 
J^-  7, 8;  8.  1266,  p.  690,  4th  ed. ;  Id.  p.  687,  5th  ed. ;  post,  s.  485-489.  Yet  Mi-. 
SiBkine  in  his  Institutes,  seems  to  admit  that  obligations  to  convey  things 
**  Scotland,  although  not  perfected  in  the  Scottish  form,  yet  if  perfected  ac- 
"Ordiogto  the  lex  domicilii  of  the  parties,  are  binding  in  Scotland,  not  as  con- 
^ysDoes,  but  as  contracts,  under  some  circumstances.    Ante,  s.  365,  note  2. 

«  Elliott  p.  Lord  Minto,  6  Madd.  16;  Winchelsea  v,  Garetty,  2  Keen,  293, 
00,  310;  ante,  a.  266  a.     See  also  4  Burge,  Col.  &  For.  Law,  c.  15,  s.  4,  p.  722 

33 
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.Scotland.  It  was  admitted  that  the  fund  was  to  go  to  the  heirs 
in  entail,  and  that  the  principal  thereof  was  consequently  herita- 
ble,  and  could  only  be  passed  according  to  the  solemnities  of  the 
law  of  Scotland.  But  the  House  of  Lords  adjudged  the  inte^ 
mediate  interest  of  the  surplus,  before  the  investment  in  lands, 
to  be  movable  property,  and  alienable  by  the  proprietor  as  such ; 
and  therefore  they  held  the  assignment  of  it  according  to  the 
English  law  good.^ 

868.  Views  of  Foreign  Jurists,  —  From  what  has  been  already 
stated  in  the  preceding  discussions,  it  will  be  seen  that  foreign 
jurists  are  by  no  means  agreed  in  admitting  the  general  doctrine.^ 
On  the  contrary  some  of  them  maintain  that  the  validity  of  a 
contract  is,  in  all  cases,  to  be  governed  by  the  law  of  the  pbce 
where  it  is  made,  whether  it  regards  movables  or  immovables.* 
Thus,  in  respect  to  the  capacity  of  pereons  to  contract,  their  doc* 
trine  is,  that  if  they  are  of  age  to  contract  in  the  place  of  their 
domicil,  but  are  not  in  the  place  where  their  immovable  property 
is  situate,  the  contract  to  sell  or  alienate  the  latter  will  be  valid 
everywhere  ;  and  so,  vice  versa.*  Others  hold  a  different  opi- 
nion, and  insist  that,  whatever  may  be  the  law  of  the  domicil  as 
to  capacity,  and  although  it  governs  the  person  universally,  yet 
it  does  not  apply  to  immovable  property  in  another  country.* 

1  Scott  V.  Alnutt,  2  Dow  &  CI.  404,  412. 

a  Ante,  s.  260-263.  See  also  ante,  s.  82,  325-327;  post,  s.  369-373,  474- 
479.     See  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  840-871. 

8  Ante,  8.  52,  53, 60-62;  post,  s.  435-445.  See  also  Foelix,  Confl.  des  I»iSt 
Revue  Etrang.  et  Franc?,  torn.  7,  1840,  a.  37,  p.  307-311 ;  Id.  p.  352-360;  post, 
8.  371/,  note.  Mr.  Burge  has  made  a  large  collection  of  the  various  opinion 
of  foreign  jurists  on  this  subject.  2  Burge,  CoL  &  For.  Law,  pt.  2,c.  9f 
p.  840-871. 

*  Ante,  s.  51-.54,  58-63;  post,s.  430-435;  Rodenburg,  tit.  l,c.  3;Id.tit.2, 
c.  3;  Livermore,  Dissert,  s.  44-46,  p.  48,  49;  Id.  s.  55,  56,  p.  56;  Id.  s.  58, 59, 
p.  58;  1  Boullenois,  obs.  2,  p.  27;  Id.  p.  145;  Id.  obs.  9,  p.  152-154;  Id.  oU.  12. 
p.  175-177;  Id.  obs.  23,  p.  456-460;  1  Froland,  M^m.  156,  160.  See  on  this 
point  Foelix,  Confl.  des  Lois,  Revue  fitrang.  et  Fran^.  torn.  7,  1840, 8. 27-3^i» 
p.  216-228;  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  840-870. 

6  Ante,  8.  54-62;  post,  s.  430-432, 435-445;  Livermore,  Dissert.  8. 44,  p- 48, 
49;  Id.  8.  46-53,  p.  49-53;  Id.  s.  59,  p.  58.  See  1  Boullenois.  obs.  6,  p.  127- 
130,  135;  Id.  obs.  9,  p.  150-156;  J.  Voet,  ad  Pand.  1,  4,  s.  7,  p.  40;  2  Fro-, 
land,  Mem.  des  Stat.  821.  There  are  some  nice  distinctions  put  by  diflferentw* 
thors  upon  this  subject,  which  are  stated  with  great  clearness  and  force  by  Mr. 
Livermore  (Dissert,  s.  58,  p.  58-62),  and  upon  which  we  may  hare  occa^on 
to  comment  more  fully  hereafter.  At  present  it  is  only  necessary  to  say  th» 
Boullenois,  Bouhier,  and  others  hold  that,  while  the  law  of  the  domicil.  88  to 
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869.   Nuptial  Contracts.  —  So  in  respect  to   express  nuptial 
contracts  we  have  seen  that  many  foreign  jurists  hold  them  obli- 

general  capacity,  governs  as  to  contracts  and  property  everywhere,  the  law  of 
tiie  situs  of  immovable  property  governs  as  to  the  quantity  which  the  party, 
having  full  capacity,  may  sell,  convey,  or  dispose  of.     See  Livermore,  Dissert. 
■.  58-e3,p.  58;  1  BouUenois,  Prin.  G^n.  8,  p.  7;  Id.  obs.  6,  p.  127-133;  Id. 
obe.  12,  p.  172,  175-178;  Id.  obs.  13,  p.  177,  183,  184,  188,189;  Bouhier,  Gout. 
de  Bourg.  c.  21,  s.  68-70;  Id.  s.  81-84.     See  also  1  BouUenois,  obs.  6,  p.  101, 
102, 107,  111,  112;  2  Henry,  (Euvres,  lib.  4,  c.  6,  quest.  10.').   Rodenburg  seems 
to  admit  that  a  contract  respecting  real  property,  which  is  entered  into  accord- 
ing to  the  forms  of  the  lex  loci  contractus,  may  be  good  to  bind  the  party  per- 
sonally, although  it  is  not  according  to  the  forms  prescribed  by  the  lex  rei  sitae. 
Rodenburg,  tit.  2,  c.  3;  1  BouUenois,  41^M116;  2  BouUenois,  Appx.  p.  19. 
Mr.  Foelix  has  enumerated  many  of  the  jurists  on  each  side  of  this  question 
in  his  dissertation  on  the  Conflict  of  Law,  Foelix,  Confl.  des  I^is,  Revue 
Etrang.  et  Fran9.  1840,  tom.  7,  s.  27-32,  p.  210-221;  2  Burge,  Gol.  &  For. 
Law,  pt.  2,  c.  9,  p.  840-870.     Muhlenbruch,  who  is  a  very  modem  author,  and 
is  cited  by  Mr.  Foelix,  has  a  single  passage  on  the  subject,  which,  from  its 
generality,  may  serve  to  show  how  difficult  it  is  to  obtain  any  certainty  as  to 
the  exact  opinion  of  foreign  jurists  on  the  various  questions  which  may  arise 
from  the  conflict  of  laws  as  to  personal  capacity,  contracts,  and  rights  to  pro- 
perty.    He  lays  down  the  foUowing  rules  on  the  subject:  *  1.  Jura  atque  offi. 
cia  ejusmodi,  quae  hominum  personis  inhserent,  et  quasi  sunt  inflxa,  ex  bisque 
apte  pendentia,  tum  etiam  ea,  quee  ad  universitatem  patrimonii  pertinent,  ex 
Wgibus  judicanda  sunt,  quse  in  civitate  valent,  ubi  is,  de  quo  quseritur,  larem 
remmque  ac  fortunarum  suarum  summam  constituit,  scilicet  non  adversante 
Qtcrarum  civitatum  jure  publico.     Enimvero  mutato  domicilio  jura  quoque 
hnjosmodi  mutantur,  sic  tamen,  ut  necui  jus  ex  pristina  ratione  quacsitum,  cer- 
tisqae  suis  termiuis  jam  delinitum  eripiatur.    2.  Jura,  quae  proxime  rebus  sunt 
Kripta,  velut  quse  ad  dominii  causam  spectant,  vel  ad  vectigalium  tributorum- 
queonus,  vel  ad  pignorum  in  judicati  executionem  et  capiendorum,  et  distra- 
^dorum,  tum  etiam   rerum  apud   judicem  petendarum  persequendarumve 
rtttonem,  et  quae  suntreliqua  ex  hoc  genere.  aestimantur  ex  legibus  ejus  civi- 
^^)Ubi  sitae  sunt  rea,de  quibus  agitur,  atque  collocata;*,  nuUo  rerum  immobili- 
um  atque  mobilium  habito  discrimine.    3.  Negotiorum  rationem  quod  attinet, 
«fonnaquidem,  quatenus  non  nisi  ad  fidem  auctoritatemque  negotio  concilian- 
™»^eat,  nee  in  aliarum  legum  fraudem  actum  sit  non  est  quod  dubitemus, 
^|»  accommodate  ad  ejus  loci  instituta,  ubi  geritur  res,  dirigenda  sit  atque 
^manda.     Nee  est,  quod  non  idem  statnamus  aut  de  personis,  scilicet  pos- 
wntue  omnino  jure  suo  et  velut  arbitrio  negotia  instituere?    Aut  de  negotiorum 
■^^,  atque  vi  et  potestate  quae  iis  cum  per  se  insit,  tum  vero  quoad  agendi 
f^^piendiqne  facultatem,  hac  tamen  itid<»m  adscripta  exceptione,  ut  ne  quid 
''i^liena  civitate  flat  contra  ejusdem  civitatis  mores,  leges,  instituta,  ad  quae  im- 
■iiitaoda  prorsus,  nihil  valet  privatorura  arbitrium.     Quid  V  quod  omnino  Fese, 
^negotium  aliquod  instituerunt,  tacite  accommodasse  videri  possunt  ad  ejus 
-    I^nis  leges  consuetudinesve,  in  qua  ut  exitum,  hal)eat  res,  de  qua  agitur, 
Ut  Jegnm  decreto,  aut  privatorum  auctoritate  certo  constitutum  est.    4.  Judex 
^tar,qui  rem  apud  exteros  natam  jndicabit,  eacerte,  quae  ad  forraam  mod  urn - 
goa  litium  instituendarum  pertinent,  ad  jurinm  normas  institutaque,  quibus 
i^  paret,  dirigat  necesse  est.     In  reliquis  vero,  quatenus  aut  idem  illud  ser- 
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gatory  upon  all  property,  whether  movable  or  immovable,  be- 
longing ta  the  parties  in  other  countries,  if  they  are  valid  by  the 
law  of  the  place  of  the  nuptial  contract.^  And  in  respect  to  im- 
plied nuptial  contracts,  all  those  jurists  who  maintain  that  the 
law  of  the  domicil  furnishes,  in  the  absence  of  any  express  con- 
tract,  the  rule  to  ascertain  the  rights  and  intentions  of  the  parties, 
by  way  of  tacit  contract,  necessarily  give  to  the  doctrine  the  same 
univer^l  operation  * 

3G9  a.  Dumoulin,  —  Dumoulin  is  most  emphatic  upon  this  mat- 
ter. *'  Primo,  in  sano  intellectu,'  says  he,  ^  nullum  habetdobium, 
quin  societas^  (he  is  speaking  of  cases  of  marriage),  ^  semel  con- 
traeta,  complectatur  bona  ubicunque  sita,  sine  ulla  differentia 
territorii,  quam  ad  modum  quilibet  contractus,  sive  tacitus,  sive 
expressus,  ligat  personam,  et  res  disponentis  ubique.  Non  ob- 
stat,  quo<l  hujusmodi  societas  non  est  expressa,  sed  tacita,  nee 
oritur  ex  contractu  expresso  parti um  sed  ex  tacito,  vel  pi-sesumpto 
contractu  a  consuetudine  locali  introducto.'  * 

870.  Merlin.  —  Merlin  seems  to  think  that,  although  in  gen- 
eral the  French  law  must  goveiii  in  all  cases  of  immovables  in 
Fr;in(.v,  even  when  the  owners  are  foreigners  ;  yet  that  there  are 
exceptions  to  the  rule.  As,  for  instance,  if  the  foreign  law,  in 
the  Ovumtry  where  a  contract  is  made  respecting  immovables,  has 
been  udopteil  by  the  contracting  parties,  and  converted  by  them 
into  an  express  contnict;  in  such  a  case,  he  holds  that  the  con- 
tract is  binding,  because  the  foreign  law,  as  such,  does  not  act 

Yet  ju*  doniesticum,  aut  jus  exteris  scriptura,  tamquam  privatomm  Toluntate 
ivnstitutuiiK  ill  judicaiido  sequatur,  id  ex  principiis  modo  propositis  qubque 
qui  faoile  iiiielU^t.  Quibus  etiam  haec  esse  consentanea  videntur,  ut  prs* 
«k*ript!v>  quidem  act)uisitiva,  quain  vocant,  ex  juribus  rei  sitae,  extinctiva  vero 
ex  judioii  aoct?pli  It^ibus  a^stiinanda  sit,  praeterquam  quod  nihil  liac  quoqu« 
rtitiouo  juris  detnihatur  actori,  si  forte  ingratiis  suis  loco  baud  condicto  conve- 
nirt*  reuni  ot.\catur;  ut  actiones,  quae  vel  ad  rescindenda  negotia,  vel  addamnft 
ivs;mnoudt\  wnipiiratie  sunt,  secundum  legis  loci,  ubi  res  acta  est,  jiidicentur, 
ni^u  si  ut  alio  Kko  fiat  solutio,  inter  partes  convenerit.  CaBterum  que  ^ 
uegv>tiv^runi  alibi  contractorum  in  alieno  territorio  vi  diximus  atque  potesUtCi 
eadoin  sentontiis  quoque  decretisque  a  judice  prolatis  aut  convenient.  Mun* 
Idubruob.  lX>ctrina  Pandectarum,  torn.  1,  p.  166-170.  See  also  P.  Voet,  de 
Statut,  s,  4,  c.  2,  n.  15,  p.  127;  Id.  p.  142,  ed.  1661. 

»  Ante,  s,  143-100. 

«  Ante,  8.  57,  143-171;  Boullenois,  obs.  5,  p.  120,  121;  Id.  p.  673,674;  ^^ 
obs.  29,  \\  7 07-707, 

•  Dumoulin,  Consil.  53,  tom.  2.  s.  2,  p.  064,  ed.  1681;  2  Burge,  CoU 
For.  Law,  pt.  2,  c.  9,  p.  804,  865;  ante,  s.  260. 
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ipon  the  immovables  in  France,  but  it  acts  solely  by  way  of  con- 
tract.* And  he  applies  the  same  principle  to  cases  where  there 
is  no  express  adoption  of  the  foreign  law,  but  where  it  arises  by 
way  of  tacit  contract  from  the  place  of  the  contract.* 

871.   Pothier.  —  On  the  other  hand,  Pothier  treats  as  real  pro- 
perty, not  only  lands  and  houses  and  inheritable  property,  but  also 
ill  rights  in  them  and  growing  out  of  them,  such  as  ground-rents 
^T  other  rents  annexed  to  land  and  inheritances,  which  fall  under 
the  denomination  of  jus  in  re,  and  also  all  rights  to  inheritances 
tehich  fall  under  the  denomination  of  jus  ad  rem,  such  as  con- 
tracts or  debts  (cr^ances),  respecting  the  sale  and  delivery  of  im- 
movable property,  which  are  deemed  to  have  the  same  situation 
AS  the  things  which  are  the  object  of  them.    '  Les  choses,  qui  ont 
une  situation  veritable,  sont  les  heritages,  c'est-^-dire,  les  fends 
de  terre,  les  maisons,  et  tout  ce  qui  en  fait  partie.     Les  droits 
r^els,  que  nous  avons  dans  un  heritage,  qu'on  appelle  jus  in  re, 
tels  qu'un  droit  de  rente  fonciSre,  de  champart,  &c.,  sont  cens& 
avoir  la  meme  situation  que   cet  heritage.     Pareillement,   les 
droits  que  nous  avons  k  un  heritage,  qu'on  appelle  jus  ad  rem, 
c'est-i-dire,  les  cr^ances,  que  nous  avons  centre  quelqu'un  qui 
8*estoblig£  k  nous  donner  un  certain  heritage,  sont  census  avoir 
U  meme  situation  que  Th^ritage  qui  en  est  Tobjet.'  ^   And  he  as- 
serts the  general  principle  that  all  things  which  have  a  real  or  fic- 
titious situation  are  subject  to  the  law  of  the  place  where  they 
•'^  situate  or  are  supposed  to  be  situate.     *Toutes  ces  choses 
Qui  ont  une  situation  rdelle,  ou  feinte,  sont  sujettes  h  la  loi  ou 
coutume  du  lieu  o&  elles  sont  situ^es,  ou  cens^es  d'Stre.'  *    This 
*lso  is  the  doctrine  maintained  by  Rodenburg  and  Boullenois.* 

*  Merlin,  Rdpert.  Lois,  8.  6,  n.  2,  3.  «  Ibid. 

*  Pothier,  Coutum.  d'Orl^ans,  c.  1,  s.  2,  n.  23,  24;  Id.  c.  3,  n.  51;  Id.  Traits 
^  Choses,  8.  3;  post,  s.  382. 

*  Pothier,  Coutum.  d'Orldans,  c.  1,  s.  2,  n.  24;  Id.  c.  3,  n.  51;  Id.  Traits 
fe  Choses,  8.  3. 

*  1  Boullenois,  Prin.  G^n.  34-36,  p.  8,  9;  Id.  obs.  5,  p.  121,  129;  Id.  p. 
^225;  Id.  obs.  20,  p.  374,  381,  488;  2  Boullenois.  obs.  46,  p.  472;  Roden- 
^f,  de  Div.  Stat.  tit.  2,  c.  2,  n.  2,  p.  15;  Henry  on  Foreign  LaW,  14,  note; 
Hl5.  Cochin  lays  down  the  following  doctrine:  'Les  fomialit^s,  dont  un 
^doit  6tre  reydtu,  se  r^glent  par  la  loi,  qui  exerce  son  empire  dans  le  lieu 
^^oTacte  a  4t4  passe;  mais  quand  il  s'agit  d'appliquer  les  clauses  qu*il  ren- 
tffme,  aox  biens  des  parties  contractantea,  c'est  le  lieu  de  la  situation  de  ses 
tfeos,  qui  doit  seul  §tre  consult^.*  And  he  ilhistrates  by  reference  to  a  dona- 
tion in  Paris  of  property  situate  in  places  where  donations  inter  vivos  are  pro- 
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Merlin,  in  a  general  view,  assents  to  it.^  Pothier  further  states 
in  relation  to  debts,  which  are  but  jus  ad  rem,  that  they  fol- 
low the  nature  of  the  thing  which  is  the  object  of  the  contract, 
according  to  the  maxim,  ^  Actio  mobilis  est  mobilis ;  actio  ad  im- 
mobile est  immobilis.'  Hence  a  debt  due  for  money,  or  for  aoy 
movable  thing,  belongs  to  the  class  of  movable  property.  So 
also  does  a  contract  to  do  or  not  to  do  any  particular  tiling.  He 
admits  that  the  same  rule  applies,  even  when  it  is  accompanied 
by  an  hypothecation  of  immovable  property  therefor.  So  that, 
when  a  debt  is  executed,  and  an  hypothecatiou  is  made  of  im- 
movable property  as  collateral  security,  the  debt  is  still  to  be 
deemed  a  movable  debt,  although  the  hypothecation  might  per 
se,  be  an  immovable  debt ;  because  the  debt  is  the  principal,  and 
the  hypothecation  the  accessory ;  and  accessorium  sequitur  na- 
turam  principalis.^  But  he  insists  that  contracts  which  haTe  for 
their  objects  any  inheritable  property,  or  other  immovable,  are  to 
be  deemed  immovable  property;  such  as,  for  instance, in  the 
case  of  a  contract  for  the  purchase  of  real  estate,  the  right  of  the 
vendee  against  the  vendor  for  the  delivery  of  the  same.' 

371a.  D'ArgentrS,  —  D'Argentr^  says:  Whenever  the  qae»- 
tion  respects  immovables  or  inheritances  situate  in  different 
places,  where  there  are  different  modes  of  acquiring,  transfer- 
ring, and  asserting  ownership,  and  the  question  is,  by  what  law 
they  are  to  be  governed,  the  most  certain  rule  in  use  is,  that  the 
law  of  the  place  where  the  property  is  situate  is  for  the  most  part 
to  be  observed,  and  its  laws,  statutes,  and  customs  to  be  observed. 
He  adds  that  this  rule  prevails  in  contracts,  in  testaments,  and  in 
commercial  matters.  *  Cum  de  rebus  soli,  id  est  immobilibos, 
agitur  (qu'ils  appellent  d'h^ritage),  et  diversa  diversarum  posses- 
sionum  loca  et  situs  proponuntur,  in  acquirendis,  transferendis, 
aut  asserendis  dominiis,  et  in  controversia  est,  quo  jure  regantur, 
certissima  usu  observatio  est,  id  jus  depluribus  spectari,  quod  loci 

hibited,  holding  that  such  donations,  although  clothed  with  all  the  prof*^ 
Parisian  formalities,  are  nullities.  He  then  adds,  *  Ce  n'est  done  pas  la  loi  ^"^ 
lieu  oil  Tacte  a  ct^  pass^,  qui  en  determine  Teffet.*  Cochin,  CEuvres,  torn- 5. 
p.  697.     See  also  1  Boullenois,  Prin.  G^n.  31,  p.  8. 

1  Merlin,  Rdpertoire,  Meubles,  s.  5;  Id.  Biens,  s.  2,  n.  2;  Id.  Loi,  8.6,  d. 3. 

«  Pothier,  Coutum.  d'Orldans,  c.  1,  s.  2,  n.  24;  Id.  n.  50. 

«  Pothier,  Coutum.  d'Orlcans,  c.  3,  art.  2,  n.  50,  51;  Id.  Traits  des  Cho*^ 
8.  2.  See  Merlin,  Repertoire,  Biens,  s.  1,  n.  13,  s.  2,  n.  1;  Id.  MeubleSt**^' 
3;  Livermore,  Dissert,  p.  162,  163. 
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k  H  fuas,  ouiqua  loco  legent,  statu Ui,  et  conauetudines  servandaa, 
qui  ottique  more:*  da  rebus,  lerritorto,  (ft  potetitaiis  finibu.H  aitit 
rooifidt  iio  at  de  tdibus  nulla  cuju^quam  potetita^  tiit  pneter  ter- 
titocii  legem.  Sic  in  cotitractibuiif  sic  iu  teatameiatist  sic  in  com- 
oDtiibui^et  loci^  cotiveaiondi  coustitutum  ;  do  cuotrft  aittui 
ta  tmniobilibud^  c]uid<|ii;tm  deeertii  privato  consensu,  et  par 
UK  we  judiciari^* ' 

S71  A.  CkriMimeuM^  —  Chrtstiuaus  adopts  ihe  very  language  of 
I**Aigi!ntrf  with  seeming  approbation  i^  altbough  there  are  other 
fi«iig«i  in  which  he  i^eenui  to  admit  that  a  diilercnt  rule  prevaila 
in  f«i^p«et  to  the  acta  which  are  done  by  a  party,  %vbich  arc  to  be 
fOifMiivcl  by  tlie  lex  loci  actus*  At  least  he  citea  without  dbsap- 
pnWlinn  the  doctrine  of  Baldu^  (who  certainly  contradicts  him* 
•elf  tsi  tlie  ptMMigea  cited)  that,  in  the  solcmoitiets  of  tet«tamenta, 
t^  law  of  Ihe  place  where  the  testameut  in  made,  h  to  govern, 
inai  althotigb  the  property  is  situate  elsewhere*^  However,  he 
u  thai  in  Belgium^  by  an  express  edict,  the  law  of  the  situa 
ich  e«j(e«  I  ire  vails.* 

1  r.  John  IW/.  —  John  Voet  has  expressed  a  verj'  different 
He  hold^H  that  it  ia  suQicient  in  all  ca^s,  whether  the 
feipeota  movable  proju^rty  or  immovable  imjperty,  to 
law  of  the  place  where  the  contnict  is  made  and  the 
dotie,  whether  it  be  a  oon tract  or  a  will.  '  Neque  miuua  do 
tia  iittxtia,actuacujuBqne  solemnia  rcBpicientibuH,  percrebuit^ 
babilia  de  summo  cuju^que  jure  ac  potentate  ratiociniii^^ 
i(d  TmliditAlAsm  actua  cujuzique  adhibitionem  liolemnitatum,  qmia 
UoL  lod,  in  quo  actus  geritur,  pne8cripe>ent  observandaa;  sic  ut 
geslum  fuerit,  sei^e  porrigat  ad  bona  mobilia  et  immo* 
oqite  aiUi  aliiii  in  tenitoriis,  quorum  Ugcs  longe  alium, 
[Qit  pleniorem  requirunt  solcmnium  interventum/^  He 
•a  the  prineipflil  reaaon,  that  otherwij^e,  from  ignorance  or 
of  akiU,  it  would  be  atmoat  inip(»}«)^ible  for  a  man  who 
real  pro|>erty,  to  make  a  valid  dii(t>o^ition  thereof  by  an 
iSI  iiiCar  tsto*,  or  by  teatameni>  He  aild.^  that  thin  rule  prevatlii 
ilpom,  in  Sjiain^  in  Germany,  and  in  France  J 
tTArgeol.  ad  ficiik  Ug.  do  DotiM.  art.  218,  gloiiii.  S,  n.  3,  voL  1,  p.  i|37; 


.  S,  a.  I.  2;  Id.  ikciii.  4,  n.  U  4-^  p.  4^ 

„_^  a.  7.  *  Id,  decuu  4,  a.  1-3,  p.  a. 

J  J.  Vam,  ad  VmsA  1,  4,  2,  ■.  13.  p.  i&.  *  lUd. 

*  Ikid.,  cttiaf  mlliariliea.     Ilk  langiuge  b:  'Quod  iu  plaottiMa  vidalur. 
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371  d,  Paul  Voet.  —  Paul  Voet  holds  a  similar  opinion,  and 
puts  seveml  cases  to  illustrate  it.  If  a  testator  in  the  place  of 
his  domicil  makes  a  will  according  to  the  law  of  the  place  lei 
sitse,  but  not  according  to  the  law  of  the  place  of  his  domicil,  he 
asks  the  question,  whether  such  a  will  is  good  as  to  property  situ- 
ate elsewhere ;  and  he  answers  in  the  negative.  He  next  puts 
the  case  of  a  testator,  who  makes  his  will  according  to  the  law  of 
his  place  of  domicil,  as  for  example,  before  a  notary  and  two 
witnesses ;  and  asks  whether  the  will  has  efiPect  upon  property 
situate  in  another  country  where  more  and  other  solemnities  are 
required  ;  and  he  answers  in  the  affii*mative.  He  then  asks,  if  a 
foreigner  makes  his  will  according  to  the  law  of  the  place  where 
he  is  merely  lodging  or  commorant,  whether  the  will  is  valid  else- 
where, where  he  either  has  immovable  property,  or  he  has  bis 
domicil ;  and  he  answers  in  the  affirmative.  The  only  exception 
he  makes  is,  where  the  testator,  in  order  to  evade  the  law,  or  in 
fraud  of  the  law  of  his  own  domicil,  goes  into  another  country, 
and  there  makes  his  will.^ 

turn,  ne  in  infinitum  prope  multiplicarentur  et  testamenta  et  oontractas,  pro 
numero  regionum  diverso  jure  circa  solemnia  utentium;  atque  ita summis  im- 
plicareiitur  molestiis,  ambagibus,  ac  difficultatibus,  quotquot  actum,  res  plurei 
pluribus  in  locis  sitas  coucernentem,  expedirevoluerint:  tumetiam,  neplarima 
bona  fide  gesta  nimis  facile  ac  prope  sine  culpa  gerentis  conturbarentur.  Tom 
quia  ne  ipsis  quidem  in  juris  praxi  versatissimis,  multoque  minus  aliis  simpli- 
citate  desidiaque  laborantibus,  ac  juris  scientiam  hand  professis,  satis  comper- 
tuni  est,  ac  vix  per  industriain  exquisitissiraam  esse  potest,  quae  in  unoqnoque 
loco  requisita  sint  actuum  solennia,  quid  indies  in  hac  vel  ilia  regione  noTia 
legibus  circa  solennium  observantiani  mutetur:  ut  proinde,  quae  ratio  de  mili- 
tari  testainento  obtinuit  Quiritium  jure,  milites  nempe  solennibus  paganonim 
non  fuisse  adatringendos,  dura  in  castris  et  expeditione  occupati  erant,  quiaet 
juris  imperiti  erant,  et  peritiores  cousulere  in  castris  non  poterant,  etiamnunc 
suadeat,  ilium,  qui  actum  gerit,  ad  alterius  loci,  qunm  in  quo  gerit,  solennia 
non  esse  obligandum ;  quia  et  probabiliter  aliorum  locorum  solennia  igiiorare 
potest,  et  in  loco,  in  quo  actum  gerit,  peritiores  monyn  alienae  regiouis  non 
satis  consulere;  dum  ita  fere  comparatum  est,  ut  pragmatici,  quibus  auctoribiw 
contractus  celebrantur,  aut  conduntur  testamenta,  versati  quidem  plerutnQM 
satis  sint  in  jure  patrio,  non  item  locorum  omnium  et  universi  orbis  jure; 
atque  insuper  non  raro  morae  ad  inquisitionem  anxiam  adhibendam  impatieoi 
est,  quod  geritur  negotium.  Quamvis  ergo  in  Frisia  septem  testes  in  testa- 
mento  requiri  constet,  alibi  fere  tabellionis  testiumque  duorum  praesentia  w 
fides  sufficiat,  aut  saltem  in  universum  longe  minor  solennitas  desideretur; 
tamen  aequitate  rei  motus  Frisiae  senatus  ratam  liabuit  de  bonis  Frisicia  dispo* 
sitionem,  SylvaeducLs  coram  parocho  duobusque  testibus  declaraturo,  jw** 
Sylva^ducensis  regionis  usum.  Et  ita  in  praxi  haec  Belgis,  Germanis,  Hisp*" 
nis,  Gallis,  aliisque,  placuisse,  auctores  cujusque  gentii*  testantur.* 

1  P.  Voet,  de  Statut.  s.  9,  c.  2,  n.  1-4,  p.  261,  282,  ed,  1715;  Id.  p.  317-319, 
ed.  1661. 
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r.  Etrtiu*.  —  Hertius,  aa  we  have  seen,^  lays  dowa  the 

Uiat»  ai»  tij  the  fnrmH  and  solemnities  of  acts  arul  coDtractSi 

are  to  be  govcrued  altogether  by  the  hiw  of  the  )>lacG  whore 

are  done*  and  contractH  made^  aDd  not  by  the  law  of  the 

V,  or  the  law  of  the  sitUi*  rei.     ^Silexactui 

nduiu  est  hicus  actut»^  non  domicilii,  noii  rei 

id  e»l^  at  de  solenuihus  (^ua^ratur,  i^t  de  loco,  de  tempore,  de 

» aelti3i«  ejim  loci  habeiida  est  ratio,  ubi  actus  vel  ne*^i)tium 

mr/'     He  adA* :   *  Kegula   bicc  apud   omnes,  qiiantnin 

Aclanit  eat  indubitatar  and  tbeu  nays:  'WIet  etiami^i 

i  alio  Icmtorio  aint  sita.* ' 

BmrffUfuiuM.  —  Hurgundus  apfmrently  admits  that  gene- 
the  law  of  the  place  of  the  contract  ought  iu  all  cases  to 
io  tar  aa  reapects  ita  form,  itn  ceremonies^  and  itd  obli* 
The  paaciage  already  cited  *  U  to  thia  effuct.  *  In  gcrip' 
trumeutif  in  ^otemnitatibua,  et  cercmoniiii,  et  gcnerulitcr 
dbiia«  quro  ad  formam  ejuiK|ue  perfectionem  pertinent,  spec- 
it  ttitlo  regionis,  ubi  fit  negotiatio.  Igitur,  ut  paucis 
Ivmiii.  ^  ^  de  vinculo  obligationia  vel  de  ejuti  interpieta- 
¥el  ifiterpretatione  qui^ritur,  veluti  quos«  et  in  quantum 
Bgett  quid  &enteutiii!  ^tipulationem  ine^^e,  quid  abe^ae  credi 
■|teat,  etc,  ut  id  Bequamur.  quod  in  regione,  in  qua  actum  eat, 
^Bintatur/^  But  he  immediiitely  adds  that,  if  we  would 
|5w  whether  the  contnict  was  valid  or  not  iu  respect  to  the 
Ifagect-aialter  thereof^  we  mu»t  look  to  the  law  of  the  aitus. 
»leruin«  ut  eciatnua,  contractus  ex  parte  materia^  utilU  ait  vel 
pitilia,  ad  leges,  qua?  rebus,  de  qtiibus^  tractatnr,  impressie  aunt, 
,  ad  cousuetudinem  ?iitu>«,  n-spiciemns/  ^  He  also  cxpresiscs 
thai  aulhoni,  in  considering  contracts,  should  have  ex* 
aIto|;ether  the  nature  of  the  thing  contracted  for,  and 
*  fiterpreted  contracts  accoi-ding  to  the  law  of  the 
.  Are  made  ;  for  in  «iales^  and  also  in  letting  to  hire* 
[  in  oilier  eootmcta,  it  becomes  ua  to  look  to  the  usage  touch- 
the  atibject^matter.     '  Quippe  non  solum  in  emptione  obtinet« 

^  Aato*  a  Ml. 

>  OMtli  ppvit  de  CoUii.  Leg.  a.  4,  u,  10.  p.  12<S. ad*  1737;  Id.  p.  179, 160; 


•  Aiit#»a.aOOit* 
itaol,  4«  a.  7.  8,  p.  \m. 

Ifict.  4.  a.  a.  0.  p.  lOfT,  lOd;  2  BeoUtooIn,  eb*.  49,  p.  iSKMSI. 
Toil,  ad  faiiid*  1,  4, 2, 1^  12, 13,  p.  4a;  potl,  a.  433, 
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ut  ad  consuetudinem  rei  spectare  deceat,  sed  in  locatione  prsd- 
terea,  in  conductioue,  ceterisque  contractibus.'  ^  It  must  be  con- 
fessed that,  on  this  subject,  the  distinctions  and  doctrine;}  of 
Burgundus  are  open  to  much  question. 

372  a.  Dumoulin.  —  QailL  —  Dumoulin  says  that  it  is  the  gene- 
ral opinion  of  jurists  that,  wherever  the  custom  or  law  of  a  place 
prescribes  the  solemnities  or  form  of  an  act,  it  binds  foreignen 
who  there  do  the  act ;  and  the  act  is  valid  and  efficacious  even  in 
respect  to  immovable  propertjs  beyond  the  territory  of  the  custom 
or  law.  ^  Et  est  omnium  doctorum  sententia,  ubicunque  consue- 
tudo,  vel  statutum  locale,  disponet  de  solemnitate,  vel  forma  actus, 
ligari  etiam  exteros,  ibi  actum  ilium  gerentes,  et  gestum  esse 
validum,  et  efficacem,  ubique  etiam  super  bonis  solis  extra  terri- 
torium  consuetudinis  vel  statuti.'  ^  Gaill  adopts  an  equally  broad 
conclusion.  '  Contractus  enim,  celebratus  cum  solemnitate  reqoi- 
sita  in  ioco  contractus,  cxtendit  se  ad  omnia  bona,  licet  in  loco 
bonorum  major  solemnibus  requiretur.'  * 

372  b.  Rodenburg,  —  Rodenburg,  as  we  shall  presently  see, 
goes  the  full  length  of  this  doctrine,  and  applies  it  even  to  the 
cases  of  wills  and  testaments,  which,  he  says,  if  made  according 
to  the  law  of  the  place  where  they  are  executed,  are  valid  even 
upon  property  situate  elsewhere.*  There  are  many  other  jurists 
who  maintain  the  same  opinion  both  as  to  contracts  and  other 
instruments,  and  to  wills  and  testaments.^ 

1  Burgundus,  tract.  4,  n.  9;  Id.  n.  7;  ante,  s.  302;  post,  8.  433-438. 

*  Dumoulin,  Consil.  53,  torn.  2,  s.  9,  p.  965;  post,  s.  441. 
«  Gaill,  Prac.  obs.  123,  n.  2,  p.  548. 

*  Rodenburg,  de  Div.  Statut.  tit.  2,  c.  3,  d.  1;  2  Boullenois,  Appx.  p.W; 
post,  8.  475. 

fi  Many  of  them  are  enumerated  in  1  Boullenois,  obs.  23,  p.  491-516;  wtei 
8.  301.  M.  Foelix  has  also  given  us  a  long  list  of  jurists  who  hold  the  doc- 
trine. Indeed,  he  thinks  the  doctrine  firmly  and  generally  established.  His 
language  is  :  *  Un  principe  aujourd*hui  gdndralement  adopts  par  Tosage  d«s 
nations,  c'est  que  *'  la  forme  des  actes  est  regime  par  les  lois  du  lieu  dans  1«<1"^^ 
ils  sont  faits  ou  passds."  C'est-k-dire  que,  pour  la  validity  de  tout  acte.iI 
suffit  d'observer  les  forraalitcSs  prescrites  par  la  loi  du  lieu  oil  oet  acte » ^^ 
dressd  ou  redigd:  I'acte  ainsi  passd  exerce  ses  effets  sur  les  biens  ineubk« 
et  immeubles  situcs  dans  un  autre  territoire,  dont  les  lois  ^tablissent  des 
formalites  differentes  et  plus  dtendues  (locus  reg^t  actum).  En  d'auties  tennes, 
les  lois  qui  rdglent  la  forme  des  actes  dtendent  leur  autoritd  tant  sur  ks 
nationaux  que  sur  les  strangers  qui  contractent  ou  disposent  dans  le  pays*  ^} 
elles  participent  ainsi  de  la  nature  des  lois  rdelles.  Le  droit  romain  neconti- 
ent  aucune  disposition  qui  consacriLt  le  princij^e,  locus  regit  actum.  Les  lois 
dans  lesquelles  on  a  pretendu  trouver  cett«  rbgle,  ne  parlent  point  de  la  forniCt 
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S72  r*  B^^dUnait*  —  Boullenois  seeuis  to  have   labored  under 
ftSiuUl  mbftrnMKmeot  as  to  the  question,  whether  a  contract 
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dt  1b  ontlirB  dot  oootnits.     D6a  Ic  lornpn  dos  glooBateurs,  k  quontion 

pTMHitih  par  nipport  &ax  ttssti^ineats.     Bnriole  n  lujo^iti:^  I'atUriitatire; 

de  BoMte  ii'eiil  protiouc^   pour  1»  uc^galive,  sur  le   mr»li£   rjim  1a  loi 

que  lot  »ujt»U«  «l  qui»  ceux-ci  »euU  out  te  droit  d'crnployer  line  forma 

lloa  tmrdf  Cujaii  a  OQuUfuu,  iju'il  Liul  «mvrv  In  loi  du  domicile  du 

Fiiebin^  exigenit  l*aecf>ntpliss^iii«ta  dc.<t  formaliu^  preA4*i  it4>4  dans 

ll  !im  (W  U  sttisAtioo  do*  bieoAi  BurgunduA*  tout  en  admettmit  la  r^gle  relft- 

mxui  ooQtratA,  U  rejcttti  quatil  oux  teistAjn«nts;  tl  regii^rde  cotnme 

it  1a  choM»  et  oomme  loU  reeiles  Ich  sohni nitwit  prescfiteji  [M>ur  lea  U^^tAr 

9m  iBYfM}iiiiJii  IVdit  de  lOU  (pour  lea  rjiy»*R«vi)f  art.  12*     Choppiu.  au 

iKKitMxil  quo  lo  teKtatnt^nt  fait  on  imyn  ("'tran^r,  d*api-^4  1m  fortii«*« 

la  liou  do  la  con  fraction,  doit  i«ortir  ^en  t:lf<»ts,  ini'me  A  r^iiprd 

iilu4b  dans  un  autre  lieu,  H  il  rtipt>tjrt«5  un  arKa  du  pui  lerii«*ut 

il^fii^  nodiiafiea  Mni».     Diimoulin,  Mytishiger  et  Gail,  prufeM^'iii  la  moino 

C«i  dmx  d4>rnier9  ant^fim  nftetiletit  la  jurisprudeiict*  coiiAtauLe  do 

iai|i4ml4i  ( Reichsk  leht)  en  ee  fteiit».     Mevitis,  eu  admut- 

■1  Ita  f^^  ^tii^rale,  1^^  pi«»r  qws  la  coutuiiie  de  LuIkagIc  ne  la 

it  C|ii#  toua  let  troU  cottditioun  8uivatiU»s:  1*.  mciladie  qui  mei  i«  iisiXn^ 

i^VMi  da  mil 'I   ffe  mort;  2*,  d^ci^^  rM  vn   piiyn  etran^r;  3*,  al>t»et]Ct*  de  ti>aiQ 

temtloti  de  pv^jndicier aox  huritii^m  uatun.'U,    Rod^nbur^  et  V\*<!t,  eii  adoptant 

^  rij^l*  pmr  rmppovi  aux  otnitratit  comme  aux  tcstaiiietitji*  la  tiiutiwut  ftur  Jes 

i^|a0«»  ■virftoie*:  1%   neccMUBite  dV'viler  aux  itidividus  pt^bnedant  deti  biiruii 

^tm  cltifvfrviYti  P*^J*«  tVnibarraii  et  Va  diflictdtc  di*  rvdi^er  autatit  de  tettamcsuta 

9^  4»  eootrmU  qn^l  y  a  d*immeultleii  biIu^h  nous  IVmpire  de  lorn  dilft^renlisii^ 

^^  d*  fwiifiltr  dftow  tin  niftnt.*  teaitanient  ou  contrat  U>ute5  leti  iioleuiiiit4^fl  pre- 

am  hm  dlfvrm  lirux  dt*  la  itituaticiu  den  l>ii*ufi ;  T,  iiiipofutibilitd  dann 

l*iwltrliia  Mlfprit  k  r«ftraijgt*r  par  uue  matadio  mortc^lle  f>eut  m*  trouvrr 

llBlilir  \m  aokiitiilii  pr«»cril«!i  dan!«   le  payn  de>  sou  domiitle  uu  de  la 

I^»  o^oowit^  d*em|»^c:hcrqmf  les  aet«»»  f»it!*de  buniio  flit 

Irop  iwd]fmenl  Bann  la  faut<}  dc?  la  ]>ariii.s  4%  inqtostubilitd 

fmm  la  mmjmam  piirti*  dr*  homnie^  de  oounaitn*  k*!i  furruei  prt'Hcrtti«s  dnnii 

^teqp  dlaeatit^:  ^t  ^nlLn.  Vuct  ajouie  qu'il  faut  apptiquer  ici  \^h  motifs  qui, 

^i^  hm  UammuiB,  utit  Uit  iolrodttire  la  f«>rtTji}  ^impb*  *\n  (i!*.ntjim'*ut  tnditaire* 

Stt  iarvMUHit,  eK  auteurciie  pir««qti0  Ums  tu*%  devancicrii  indtquf*!!  ci-deasuii,  on 

4ictesfii  qor  I'opinlcui  prolw6«  par  lui  a  eti^  rfiijnnui*  par  la  jurisprudence  dan« 

lMpiT»>llaa.«ii  Atltnuifnf^en  K»«»-' ipu  France.  T*  5  -^t  »'"**«i  l«.*wfuttitivnt 

4t  ZuHdaa,  Groliaa,  Chrutin.  t  VinniiiA*  Jeai)  V'and**r  Kea* 

«t,VMafoa;.IVr«K,Codiifi,Bouii^ -lemicliittii,  laq^z.., ;,,,.-.!,  Herijluin* 

md.  GUtk.  TkibAiit.  llanx,  Weber*   Man-^ord*  Muhlenbrucb,   Mitteritiai«r, 

rfVliHMS.  Mvrltn.  Meter^  rarde«iitu«  Sioty,  Hocco,  tUttoifh,  I't  Burge/*  Fuf^lix* 
QmM  d««  Loia,  Rtvvt  filraifp.  et  FranV  l^h\  Uim.  7.  s,  4u.  4).  p,  310~:i5av 
H  Fwrllm   IvM  Iwwufgff  mibaeqtienily  quaUficd   th<*   f^vntral   ikictrinv   hero 
•iIbI  hf  Uw  iollovlnif  «sc«pltOfui:  '  L'aLHc  fail  d'apriw  it^  fnrtii^a  pree»4:nletf 
fir  la  loi  il«  Ihra  da  i«  rkUeiion  <<al  valabk%  non  Mfuletnent  par  ra|*purt  aux 
apfiartciiaiii  k  riodlvidu  et  qui  pn  tmu^'^ent  au  lifu  de  m>u  d«inii- 
par  rapfiort  aux  iram«»iibl*'n,  en  quflqui?  ♦•ndroil  qu*il»  fmi«eiii 
C^tiadmkirv  pruposiiion,  »etuu  la  nature  d@i  clivMex,  adrimt  uue  ex* 
la  ou  cm  la  lot  da  Ueo  do  la  aituatioti  pmcrii,  k  Tegiird  dai  asftti 


524  CONFLICT  OP  LAWS.  [S.372& 

was  obligatory  or  not,  merely  by  pursuing  forms  or  solemnities 
prescribed  by  the  law  of  the  place  where  it  is  made.    He  puts 

translatifs  de  la  propri^td  des  immeubles,  ou  qui  y  affectent  des  charges  i^eUn, 
des  formes  particuli^res,  qui  ne  peuveut  6tre  remplies  ailleure  que  dans  oe 
mcme  lieu;  telles  sout  le  redaction  des  actes  par  uu  notaire du meme territoin, 
la  transcription  ou  Tinscription   aux  registres  tenus  dans  ce  territoire  del 
actes  d'ali^iiation,  d'hypoth6que,  etc.    L'acte  fait  dans  un  pays  stranger suifut 
le^  formes  qui  y  sont  prescrites,  ne  perd  pas  sa  force,  quant  &  sa  forme,  par 
le  retour  de  Tindividu  au  lieu  de  sou  domicile:  aucune  raison  de  droit  ne 
milite  en  faveur  de  Topinion  contraire.     La  regie,  locus  regit  actum,  ne  doit 
pas  dtre  ^tendue  au  de\h  des  li mites  que  nous  lui  avons  tracdes  au  n*  40;  eDe 
ne  s'applique  qu^k  la  forme  extdrieure,  et  non  pas  &  la  mati^re  ou  substance  det 
actes,  ainsi  que  nous  Tcxpliquerons  encore  au  s.  suivant.    Ainsi,  dans  un  teitft- 
ment,  la  capacity  de  la  person  ne  et  la  disponibilitd  des  biens  ne  ae  regleot 
point  par  la  loi  du  lieu  de  la  redaction.     Dans  les  dispositions  entre-?if8,  aoit 
a  titre  on^reux,  soit  k  titre  gratuit,  la  loi  du  lieu  de  la  reaction  peotsToir 
influd,  soit  sur  I'ensemble  de  Tacte,  soit  sur  les  termes  employes  par  les  piuiiei; 
et,  sous  ce  double  titre,  cette  loi  pent  dtre  consultce  par  les  juges  oomme 
moyen  d'interprdtation;  mais  elle  ne  forme  pas  la  loi  decisive,  k  moinsqueks 
parties  ne  s'y  soient  soumises  expressdment.'      lie  afterwards  adds:  *Li 
r^gle  d'apr^s  laquelle  la  loi  du  lieu  de  la  rddaction  r^t  la  forme  de  I'acte, 
admet  differentes  exceptions,  dont  voici  les  principales:  1*,  Lorsque  lesoon- 
tractants  ou  Tindividu  dont  dmane  une  disposition  se  sont  rendus  en  payi 
dtranger  dans  Tintention  d'dluder  une  prohibition  portde  par  la  loi  de  lev 
domicile;  car  la  fraude  fait  exception  k  toutes  les  regies;  2*,  Lorsque  la  loids 
la  patrie  ddfend  expressdment  de  contracter  ou  de  disposer  hors  du  territoire 
et  avec  des  formes  autres  que  celles  prescrites  par  cette  meme  loi ;  car  alon 
ridde  d'un  consentement  tacite  de  cette  nation  se  trouve  formellement  exclue. 
Cette  exception  est  la  mcme  que  celle  indiqude  par  M.  Eichhorn,  sous  len*2; 
3",  En  cas  d'opposition  expresse  du  statut  reel  (voy.  supra,  n*  43) ;  4*,  IiOr«jue 
la  loi  lieu  la  de  la  redaction  attache  k  la  forme  qu'elle  prescrit  un  effet  qai  se 
trouve  en  opposition  avec  le  droit  public  du  pays  oil  Tacte  etdestind  k  recevoir  eon 
exdcu  tion ;  5*,  Par  rapport  aux  ambassadeurs  ou  ministres  publics  et  k  leur  suite. 
Ces  person  lies  ne  sont  pas  soumises  aux  lois  de  la  nation  prfes  de  laquelle  elles 
exerceiit  leur  mission  diplomatique.*      And  he  finally  sums  up  thus:  '  Une 
autre  question  est  celle  de  savoir  si  le  contractant  ou  disposant  qui  se  trouve  en 
pays  dtranj^er,  pent  se  borner  a  employer  les  formes  prescrites  pai*  la  loi  du  lieu 
df^  la  situation  de  ses  immeubles,  au  lieu  de  suivre  celle  du  lieu  de  la  rddaction. 
Kous  tenons  pour  Taffirmative,  par  une  raison  analogue  k  celle  donnde  sur  U 
question  prdcedente.     Le  status  rdel  rdgit  les  immeubles ;  c'est  un  principe 
resultant  de  la  nature  des  choses ;  la  permission  d'user  des  formes  dtablies  par 
la  loi  du  lieu  <le  la  redaction  de  VsLc\e  n'est  qu'une  exception  introduite  en  faveur 
du  proprietaire,  et  k  laquelle  il  lui  est  loisible  de  renoncer.     Tel  est  aussi  le 
sentiment  de  Rodenburg,  de  Jean  Voet,  et  de  Vander  Kessel  ;  Cocceji  soutient 
meme  que  la  forme  d(»s  actes  entre-vifs  ou  testamentaires  est  rdgie  exclusivement 
par  la  loi  de  la  situation  des  biens.  Fachindeet  Burgiindu8(v.supra,n*41)parta- 
geaient  cet  avis,  mais  par  rapport  aux  testaments  seulement.  En  Belgique,  Tedit 
perpdtuel  de  101 1,  art.  13,  ordonnait  qu'en  casde  diversitd  de  coutumes  au  lieu  de 
la  residence  du  testateur  et  au  lieu  de  la  situation  de  ses  biens,  on  auivrait  par 
rapport  k  la  forme,  et  a  la  solennitd,  la  coutume  de  la  situation.  Paul  Voet,  Huber, 
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be  case  of  two  persons  contracting,  who  are  domiciled  in  ono 
Uce,  and  contract  in  another,  and  the  thing,  respecting  which 

lert,  Hornrael,  <jt  Tauteur  de  Vancien  Rc^pertoire  de  jurisprudence,  8e  pronon- 
fiAi  jour  la  riullite;  ce  dernier  invoque  ruutonte  de  Paul  de  Castres,  au 
bpige  rapportc  au  n'  precedent,  et  le  principe  que  la  lui  lie  tous  les  individus 
PlyivinU  dans  son  ressorti  ne  fut-ce  que  mometitanertient.  Noua  renvoyoiis 
ice  gujet  &UX  obserratiotia  preseuteea  sur  la  question  preci'dente.  Mevius 
distingue  eutiie  le  citoyen  faisant  partie  de  la  uatioD  dans  le  tenitoire  do  la- 
quellelea  biens  aont  situes,  et  Tetranger;  il  n'accoide  qu^iu  premier  la  faculty* 
do  te^t^r  ou  de  contracter  partout  d'aprds  lea  fonne«  prescrites  au  lieu  de  la 
vituatiou,  L*auteur  ne  donne  paa  de  motif  de  ci^tle  distinctionf  ef  nous  ne 
pouvous  la  trouver  fondet?/  Fociixi  Conflit  des  I^is,  Rerue  fitraug.  et  Fran*;. 
l&iO,U)m.  7, «.  4ti-45,  48,  50,  p.  352^:^60.  See  also  the  opitiions  of  foreign  jurists 
onttie  subject,  2  Burge,  CoL  Jk  For.  Law,  pt.  2,c.  0,  p.  8^40-871,  In  respect  to 
•Mfte  of  these  he  has  certaiidy  been  led  into  an  error;  and  some  !»peak  so  in- 
deterriiinat^'ly  that  it  is  difficult  to  p'ather  what  their  opinion  i».  It  is  certain 
ihkt  M.  Foelix  has  tniisundersttuHl  the  opinion  of  Mr.  Story  in  his  Conflict  of 
Iawn  (see  8,  361);  and  also  the  opinion  of  ^Ir,  Bnrge.  See  1  Burge,  CoL  Sl 
For,  Liiw,  pt.  It  c.  J,  p.  21-21.  His  language  is  :  '  In  examining  all  contracts^ 
ia«trumej*ts,  or  di»pc«*itions,  whrtther  they  are  made  inter  vivoK,  or  are  testa- 
inenLin%  our  attention  may  be  directed  to  four  .«<ubjecta;  the  first  is,  the 
wpHcitv  of  him  who  makes  it;  the  second  is,  the  property  which  is  the  snb- 
jlctur  occaaion  of  the  contract  or  instrument;  the  third  regard.^  the  formali- 
tict or  ceremonies  with  vihich  it  is  made;  and  the  fourth  is  ilffe  judicial  jimcesia 
■^^hich  the  rights  which  it  confers  are  to  he  enfi>rced.  The  capacity  of  the 
^^y  to  make  the  in.«5trMment  is  ascertained  by  coujiulting  the  law  of  the  place 
•*  tiw  dotniciJ;  Ijecause  it  is  that  law,  and  that  law  alone,  which  affects  the 
l^^'O,  and  which  gives  or  denii^-s  him  the  capacity  or  power  to  make  the 
iuitninietit.  With  respect  to  the  propverty,  the  subject  of  the  contract,  dispo- 
^^^*u^  inHtrnment,  or  testament,  rpcourse  is  had  to  the  real  law,  Wing  that 
''Wh  pre%*?ut.H  in  the  place  in  which  the  proj>ertytif  inmrovable,  is  actually  silu- 
•*^;  or  in  whi<!h«  if  it  be  movable  or  }>ersonal,  it  is  presumed  to  be  situated; 
wAt  lA^  in  the  place  of  the  possessor's  domicil.  Wtien  however  it  is  necessary 
^'"uctrtiiin  whether  the  contract  be  valid,  what  is  its  true  construction  and 
^^*ct»aud  whether  the  instruu)ent  iji  which  it  is  expressed,  or  whether  a  testji- 
**iit,  t*e  duly  and  formally  made,  recourse  i»  had  to  the  law  of  the  place  in 
*"ich  Uie  csonti-act  is  entered  iut-o,  or  the  instrument  or  te.stanjent  wius  made; 
^*''*uw!  if  it  be  made  according  to  the  forms  prescribed  by  that  law,  it  is  valid 
•^»''yi^he»*t.  »*  Aut  statutum  loquitur  de  his,  qujB  coucernnnt  nudam  ordina- 
^n»^m  vel  «w>lemnitatem  actus,  et  semper  inspicttur  statutum,  vel  consuetudo 
■^1  ubi  ai*tus  celebratur,  sive  in  contractibus,  sive  in  judiciis,  sive  in  testa- 
•*^>ti*(,  ftive  in  instramentis  aut  aliis  conficiendis,  ita  quod,  testamentum, 
•*cttim  coram  duobufl  testibus  in  locis,  ubi  non  requiritur  major  solemnitis, 
^t  ul>ique/'  A  distinction  however  must  be  observed  l>etwten  such 
•fl^HUiitieH  as  are  purely  formal,  and  those  which  are  of  the  substance 
•n<J  ewtrnee  of  the  disposition  or  instrum»»nt.  There  are  some  solemnities 
%itkh  intrinsically  affect  the  dis^niisition  itself,  so  as  to  render  their  observance 
to  itB  validity,  whilst  there  are  others  which  only  extrinsically  regard 
An  example  of  the  former  description  of  solemnities  is  giv*en  by 
ian«  iu  the  case  of  a  law  which  prohibita  the  husband  and  wife  from 
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the  contract  is  made,  being  situate  in  another,  and  asks  wbal 
ought  to  be  the  form  and  solemnities  necessary  to  make  it  valid, 
if  in  each  place  they  are  dififerent.  If  it  is  clear  that  the  forms 
appertiun  to  the  solemnities  of  the  act,  he  thinks  that  there  is 
no  difficulty  in  affirming  that  the  law  of  the  place  of  the  con- 
tract ought  to  govern.  If  the  forms  relate  to  the  capacity  of  the 
pei*son,  then  the  law  of  the  place  of  his  domicil  ought  to  goYern. 
But  if,  on  the  contrary,  they  appertain  either  to  the  substantialsof 
the  contract,  or  its  nature,  or  its  accidents,  or  its  fulfilment  (rive 
ad  subsfantialia  contractus,  sive  ad  natural ia,  sive  ad  accidentalia, 
aut  complementaria),  there  is  great  difficulty ;  and  if  any  general 
rule  is  established,  either  to  follow  the  law  of  the  place  of  the 
contract,  or  that  of  the  situs  of  the  thing,  or  that  of  the  domicil 
of  the  contracting  parties,  a  false  principle  will  be  introduced; 
for  sometimes  the  formalities  belong  to  the  quality  of  the  person, 
sometimes  to  the  contract,  and  sometimes  to  other  things.  He 
therefore  arrives  at  the  conclusion  that  no  universal  rule  can  be 
laid  down  applicable  to  all  classes  of  cases.*  In  another  place 
Boullenois  remarks  that  the  French   authors  (nos  auteurs)  are 

instituting  the  one  the  heir  of  the  other,  unless  by  a  will  executed  befori 
two  notaries.  If  the  party  made  a  will  in  the  common  form  in  a  place  whew 
no  such  law  prevailed,  it  would  be  invalid  in  respect  of  property  sitaated  in 
the  place  where  it  did  prevail.  Similar  examples  are  afforded  by  the  Engli^^h 
statute  of  frauds,  which  denies  the  capacity  to  devise  real  property,  otherwi« 
than  by  a  will  attested  by  three  or  more  credible  witnesses;  and  by  the  lawflf 
Jainaica,  which  enables  a  married  woman  to  convey  her  real  estate,  and  i 
tenant  in  tail  to  bar  the  remainder  and  acquire  the  fee  by  a  simple  convey- 
ance; but  it  requires,  at  the  same  time,  that  the  married  woman  should  be 
examined  apart  from  her  husband,  and  that  the  conveyance  should  be  acknowl- 
edged and  recorded.  The  following  example  of  that  species  of  solemnity 
which  is  extrinsic  to  the  disposition  is  given  by  Stockman,  in  the  case  which 
hfis  been  cited:  **  Si  quis  incola  ditionis  regije  testetur  in  urbe  Leodiensi, ubi 
testatoria  subscriptio  in  test^mentis  necessaria  non  est,  sed  sufiicit  comninnw 
ritus,  qui  in  aliis  publicis  instrumentis  requiritur."  There  may  be  said  to  he 
three  species  of  solemnities:  first,  those  which  are  requisite  to  enable  the  pe^ 
son ;  as,  for  instance,  the  authority  from  the  husband  to  the  wife,  essential  hy 
the  law  of  some  countries  to  the  validity  of  her  act.  These  are  derived  frooj 
and  must  be  examined  with  reference  to  the  law  of  the  domicil.  or  the  lexlod 
rei  sitae.  Secondly,  those  which  form  a  part  of  and  are  essential  to  the  act,  sw^ 
as  the  delivery  of  the  subject-matter  of  a  gift.  The  third  species  of  solemni- 
ties consists  of  those  which  are  designed  to  establish  the  tnith  or  authenticity  w 
the  instrument,  such  as  the  proof  by  two  or  more  notaries,  or  one  notary  and 
two  witnesses,  or  the  number,  age,  and  quality  of  witnesses  required  for  ^ 
validity  of  a  will.' 

1  1  Boullenois,  obs.  23,  p.  464-466;  2  Boullenois,  obs.  46,  p.  445. 
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generally  of  opinion  that  the  law  of  the  place  of  the  contract  is 
to  govern.  Locus  contractus  regit  actum.^  And  he  then  pro- 
ceeds to  lay  down  certain  rules  on  the  subject,  which  have  been 
already  cited  as  the  guiding  principles.^  And  among  them  is 
the  very  important  rule,  applicable  to  the  subject  before  us,  that 
where  the  law  requires  certain  formalities  which  are  attached  to 
the  things  themselves,  the  law  of  the  situs  or  situation  is  to 
govern.* 

372  d.  Distinction  between  Transfers  of  Immovables  and  Contracts 
to  transfer.  —  Surge's  Opinion,  —  Mr.  Burge,  after  suggesting  that 
there  are  three  species  of  solemnities,  which  he  enumerates,  adds : 
*  A  further  distinction  may  be  made  between  those  solemnities 
which  relate  to  contracts  and  instruments  for  the  transfer  of  real 
property,   and  those  by  which  it  is  actually  transferred.     With 
respect  to  the  first,  those  are  to  be  followed  which  prevail  in  the 
place   where  those   contracts   are   made,  or  those   instruments 
executed  ;  but   with  regard  to  the  actual  transfer  of  such  pro- 
perty, those  are  to  be  observed  which  are  prescribed  by  the  law 
of  the  place  where  it  is  situated.     Thus  a  contract  to  sell  or 
mortgage  real  property  will  be  valid  if  the  solemnities  are  ob- 
served which  are  required  by  the  law  of  the  place  where  the 
contract  is   made,   and   will  be   the  foundation   of  a  personal 
action  against  the  party  to  that  contract  to  compel  the  trans- 
port or  mortgage  of  such  property ;  but  no  transport  or  mort- 
gage will  be  complete,  nor  will   the  dominium  in  the  propert}'^ 
have  been  transferred  or  acquired,  unless  those  solemnities  are 
observed  which  are  required  by  the  law  of  the  place  where  it  is 
situated.'  *    Again  he  adds  in  another  place :  '  In  considering 
the  law  by  which  the  transfer  of  immovable  property  is  governed, 

*  distinction  should  be  made  between  the  contract  to  transfer 
Md  the  actual  transfer  of  the  dominium.  There  may  be  cases 
JD  which  the  law  of  the  domicil  or  that  of  the  place  of  the  con- 
^'•ct  will  prevail,  notwithstanding  it  may  be  opposed  to  that  of 
tile  aitus,  whilst  in  other  cases  the  law  of  the  situs  will  prevent 
the  contract  taking  effect.  Thus  instances  are  cited  by  jurists 
where  the  law  of  the  domicil  incapacitates  the  party  from  con- 
tracting, but  the  law  of  the  situs  authorizes  the  alienation  of  his 

»  2  Boullenois,  obs.  46,  p.  456.  «  Ante,  8.  240. 

»  2  Boullenois,  obs.  46,  p.  467;  ante,  s.  240. 

*  1  Borge,  Col.  &  For.  Law,  pt.  1,  c.  1,  p.  24;  2  Id.  pt  2,  c.  9,  p.  844,  845. 
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immovables.     Thus  by  the  law  of  Ghent,  persons  were  minors 
until  they  had  attained  the  age  of  twenty-five  years;  but  in 
Hainault  a  person  of  the  age  of  twenty  might  alienate  his  fief 
situated  in  that  countiy.     An  inhabitant  of  Ghent  contracts  to 
sell  a  fief  in  Hainault  of  which  he  was  the  owner.     The  coutract, 
in  the  opinion  of  Burgundus,  would  create  no  obligation  on  him 
to  complete  this  alienation.     ^'  Ut  puta,  civis  Gandensis  state 
minor,  tamen  vigesiraum  egressus  annum,  Hannonica  feuda  sine 
auctoritate  tutoris  vendidit ;  pi^ocul  dubio  in  ejusmodi  acta  nihil 
agi  existimandum  est,  et  inutilem  omnino  conti*ahi  obligationem ; 
quia  Gandavi,  qui  aliter  emancipati  non  sunt,  ante  vigesimum 
quintum   annum   rebus  suis  intervenire    prohibeutur."    But  if 
the  alienation  were  actually  made,  the  same  jurist  considers  that 
it  would  be   valid:  ''Si  tamen  ejusmodi  feudi  mancipationem 
fecerit  venditor,  tutum  esse  emptorem,  et  quod  actum  eiit  valere 
quotidiana  accipimus  experientia,  quando  haec  sit  setiis  et  coinpe- 
tens,   quse  in   Hannonicorum   feudorum   alienatione   requiritur. 
Nee  enim  consuetudo  Gandensis  potest  toUere  libertatem  roanci- 
pationis,  quia  res  alienas  legibus  suis  alligare  non  potest ;  hoc 
enim  jus  dicere  extra  territoiium."     A  decision  is  reported  by 
Stockman  in  which  the  same  doctrine  was  held.     T.,  being  of 
the  age  of  twenty  and  married,  was  according  to  the  law  of  his 
domicil  so  far  emancipated  as  to  be  capable  of  administering  but 
not  of  alienating  his  estate.     He  alienated  a  property  situated 
in  Louvain,  where  the  effect  of  his  marriage  gave  him  the  full 
capacity  of  majority.     An  action  was  brought  by  his  heir  to  re- 
cover back   the   purchase-money,   on  the  ground   that   T.  was 
incompetent  by  the  law  of  his  domicil  to  alienate  his  property, 
and  that  this  law  extended  to  and  prevented  the  disposition  by 
him  of  his  propert)'^  in   Louvain.     But  the  purchaser  insisted, 
and  the  court  held,  that  the  validity  of  the  alienation   must  be 
decided  according  to  the  law  of  Louvain,  and  dismissed  the  ac- 
tion.    It  follows  from  this  doctrine  that  if  the  person  competent 
by  the  law  of  his  domicil  should  contract  to  make  an  alienation 
of  property  situated  in  a  country  where  he  was  incompetent  to 
make  it,  his  contract  could  not  be  enforced,  altliough  he  might 
be  answerable  in  damages  to  the  person  with  whom  he  had  con- 
tracted.    On  the  other  hand,  if  he  were  incompetent  l)y  the  law 
of  his  domicil  to  contract,  but  competent  to  alienate  by  the  lex 
loci  rei  sitae,   and  an  alienation   was  actually  made  by  him,  it 
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BTOiild  not  be  rescinded  on  the  ground  that  he  was  incompetent 
>y  the  law  of  his  domicil  to  contract  In  the  cases  put  by  Bur- 
;atidu2>^  and  reported  by  Stockman,  it  will  be  perceived  that  the 
Uienatton  was  complete.  It  does  not  follow  that  if  the  vendor 
lad  refused  to  perform  his  contract,  the  forum  of  the  rei  sitae 
pirould  have  enforced  it  The  doctrine  of  Rodenburg  is,  tliat  the 
toDtract  is  a  nullity,  and  that  effect  cannot  be  given  to  it  in  any 
^urt  to  compel  its  performance  by  the  delivery  of  the  property. 
iVesel,  who  concurs  with  Rodenburg,  treats  the  delivery  or  man- 
^ipatio  as  the  simplex  implementum  of  the  contract;  and  as  it  is 
required  for  the  validity  of  a  sale  that  there  should  have  been  a 
Receding  contract,  he  urges:  "Cum  ergo  totus  vcnditionis 
lontractus  ob  defectum  setatis  feit  irritus,  nee  sit  quod  mancipa- 
ione  solemni  inipleri  possit,  utique  nuda  simplexque  fundi  nian- 
fipatio  omnino  nihil  operatur,  cessante  causa  ad  mancipandum 
donea/* ' ^ 

I  372  r.  Same  continued, — And  again  he  says:  *  So  if  those 
lolemnities  which  the  lex  loci  contractus  requires  have  been 
oWrved,  and  the  contract  according  to  that  law  is  valid  and 
obligatory,  it  will  be  valid  everywhere  else.     But  the  latter  pro- 

K'tion  is  subject  to  the  qualification  that  it  does  not  affect 
_  lovable  property  subject  to  a  law  in  the  country  of  its  situs 
which  annuls  a  contract*  because  it  has  not  been  entered  into 
with  the  solemnities  which  it  requires.  If  the  disposition  of  the 
liw  does  not  annul  the  contract  ou  account  of  its  non-observance 
of  the  aolemnities  which  arc  prescribed^  but  gives  to  it  a  degree 
of  authenticity  or  credit  which  it  will  waiit  if  they  are  not 
observed,  or  if,  in  other  words,  its  effect  is  either  to  dispense 
^th  a  more  formal  proof  of  the  instrument,  if  it  bears  on  it  evi- 
dence of  their  observance,  or  if  in  consequence  of  the  non-obser- 
vaiice  it  attaches  a  presumption  against  tlie  execution  of  the 
Jftstniment,  and  therefore  requires  from  the  parties  a  greater 
ijurdeii  of  proof,  such  solemnities  are  to  be  classed  amongst  the 
pfoofs  in  the  cause  which  are  governed  neither  by  the  lex  loci 
contractus,  nor  by  that  of  the  situs,  but  by  that  of  <he  forum. 
This  question,  in  the  opinion  of  Paul  Voet,  regards  ''  non  tarn  de 
fioleinnibust  quam  probandi  efficacia  ;  quse  licet  in  uno  loco  suffi- 
citm,  nun  tamen  ubique  locorum;  quod  judex  unius  territorii 

»  3  Biirpt,  Col.  &  For.  Law,  pt  2,  c.  20,  p.  8i4-846;  M.  p*  807-870, 

U 
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nequeat  vires  tribuere  instrumento,  ut  alibi   quid  operetur.'"^ 
There  are  other  jurists  who  maintaiu  the  same  distiuctioti.^ 

372/.  Bide  of  the  Common  Law.  —  That  there  may  be  some 
ground  for  such  a  distinction  as  is  above  stated  may  well  be 
admitted.  But  that  the  rule  generally  prevails  in  all  nadons 
may  well  be  doubted.  Thus,  it  seems  very  clear  that  a  contract, 
made  in  a  foreign  country,  for  the  sale  of  lands  situate  in  Eng- 
land, Scotland,  or  America,  would  not  be  held  a  binding  contract 

*  2  Id.  pt.  2,  c.  9,  p.  867,  868.     See  also  3  Id.  pt.  2,  c.  20,  p.  751,  752. 

«  P.  Voet,  ad  Statut.  s.  4,  c.  2,  n.  15,  16,  p.  142,  ed.  1661;  Erek.  Iiwt.  b. 
3,  tit.  2,  8.  40.  Mr.  Burge  adds  on  this  point:  *  When  the  question  regards 
the  property  which  the  law  allows  to  be  alienated,  or  the  persons  to  whom,  or 
the  purposes  for  which,  its  alienation  may  be  made,  it  can  be  determined  only 
by  the  law  of  the  situs.  The  statutes  of  mortmain,  the  law  of  death-bed,  tbe 
restriction  of  gifts  inter  conjuges,  are  strictly  real  laws  to  which  the  parties  to 
the  contract  must  conform,  although  no  such  laws  exist  in  the  place  of  their 
domicil,  or  in  that  of  the  contract.  In  these  instances  the  law  of  the  sitiu  ii 
prohibitory,  and  impresses  on  the  property  a  quality  excluding  it  from  the 
alienation.  A  contract  therefore  to  make  such  an  alienation  as  would  in  any 
of  these  respects  contravene  the  law  of « the  situs  would  be  wholly  ioeffecUuL 
But  when  the  contract  does  not  expressly,  nor  by  necessary  implication,  con- 
travene it,  but,  on  the  contrary,  may  be  carried  into  effect  consistently  witii 
or  by  means  of  its  provisions,  although  the  contract  itself  may  not  give  a  title, 
yet  it  will  be  the  foundation  of  an  action  by  the  one  to  compel  tbe  other  to 
complete  it  in  that  manner  which  the  law  of  the  situs  requires  in  order  to  fpn 
him  that  title.  The  observation  of  Du  Moulin,  in  commenting  on  an  article 
of  the  Couturae  of  Auvergiie,  illustrates  this  distinction.  By  that  article  all 
contracts  or  conventions  respecting  the  succession  had  the  effect  of  vesting  tbe 
seisin  in  the  person  in  whose  favor  they  were  made.  This  great  jurist,  while 
he  thus  limits  its  operation,  de  praediis  sitis  sub  hac  consuetudine,  et  non  extra 
ejus  territoriura,  at  the  same  time  adds.  Valet  quidem  pactio  ubique,  sed 
translatio  possessionis,  quae  sit  in  vim  consuetudinis,  non  valet  nisi  intra  ejas 
territorium.  The  deed  by  which  parties  in  England  convey  an  estate  in  British 
Guiana  has  no  effect  as  a  transpoi-t  of  it,  but  it  operates  as  a  contract  of  trans- 
port, and  enables  the  purchaser  to  compel  the  vendor  to  complete  the  transport 
in  the  manner  prescribed  by  the  law  of  that  settlement  Erskine  has  thus 
stated  the  doctrine  of  the  law  of  Scotland  on  this  subject.  All  personal  obli- 
gations or  contracts  entered  into  according  to  the  law  of  the  place  where  they 
are  signed,  or  secundum  legem  domicilii,  vel  loci  contractus,  are  deemed  « 
effectual,  when  they  come  to  receive  execution  in  Scotland,  as  if  they  had  been 
perfected  in  the  Scottish  form.  And  this  holds  even  in  such  obligations** 
bind  the  grantor  to  convey  subjects  within  Scotland;  for  where  one  becomes 
bound  by  a  lawful  obligation,  he  cannot  cease  to  be  bound  by  changing  pl»c^ 
An  English  deed,  if  so  executed  in  point  of  form  as  validly  to  carry  a  Scotch 
heritage,  will  be  given  effect  to  in  regard  to  puch  heritage,  agreeably  to  the 
law  of  Scotland,  notwithstanding  the  same  deed  would  by  the  English  la*» 
under  similar  circumstances,  be  unavailable  in  respect  of  a  heritage  situate  in 
England.'    2  Burge,  Col  &  For.  Law,  pt.  2,  c.  9,  p.  84^848;  Id.  p.  864,  S^ 
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Id  either  of  those  countries,  to  be  enforced  in  their  courts  in  per- 
sonam or  in  rem,  unless  the  contract  was  in  conformity  to  the 
forms  prescribed  by  those  countries.^  At  the  same  time  it  is 
qui  t^e  possible  that  the  same  contract  might  be  enforced  in  the 
con  x^try  where  it  was  made,  if  it  should  conform  to  the  law  of  that 
coiiiitry  touching  real  pi-operty.^  But  after  all,  looking  to  the 
gre£i.t  diversity  of  views  of  foreign  jurists,  there  is  much  reason 
bo  h>e  satisfied  with  the  general  rule  of  the  common  law  on  this 
whole  subject ;  that  is  to  say,  that  in  respect  to  movables  the 
law^  of  the  place  where  the  contract  is  made  will,  with  few  ex- 
ceptions, be  allowed  to  govern  the  forms  and  solemnities  there- 
of; ^  but  as  to  immovables,  no  contract  is  obligatory  or  binding 
unless  the  contract  is  made  with  the  forms  and  solemnities  re- 
quired by  the  local  law  where  they  are  contracted  (lex  situs).* 

3T8.  Prohibitions  of  the  Lex  Situs.  —  But  whatever  may  be 
the     true  rule  in  cases  where  the  law  of  the  situs  does  not  pro- 
hibits the  contract,  as,  for  instance,  a  contract  for  the  sale  of  land, 
it  i&  very  clear  that,  if  prohibited  there,  it  is  everywhere  invalid 
to  ctU  intents  and  purposes.     So  the  doctrine  is  laid  down  by 
Rodcnburg.     After  remarking  that,  if  a  contract  is  made  that 
thd     dotal  rights  shall  be  according  to  the  custom  of  another 
phLo«  than  that  of  the  domicil  of  the  husband,  it  will  be  good  if 
theire  is  no  local  law  of  either  place  which  prohibits  it ;  he  adds 
tha^  the  contrary,  if  the  contract  is  opposed  to  the  local  law,  is 
tni^  rei  sitae.     *'  Contra,  si  per  leges  loci,  ubi  bona   constituta 
suut,  limitetur  illud  rerum  immobilium  doarium,  &c. ;  eo  quod 
Bexxiini  liceat  piivata   cautione  refragari  legi  publicse  negative 
aut  prohibitorise.'  *     Boullenois  also   lays  down   the  same  rule 
ao^ong  his  general  maxims :    ^  Une   convention,  toute  legitime 
qti*elle  soit  en  elle-meme,  n'a  pas  son   exdcution  sur  les  biens, 
lo^a'ils  sont  situ^s  en  coutumes  prohibitives   de  la  conven- 
tion.' •    Mr.  Burge  also  lays  down  among  his  general  principles 
the  following  rule.     '  In  a  conflict  between  a  personJil  law  of  the 
domicil  and  a  real  law,  either  of  the  domicil  or  of  any  other 
place,  the  real  law  prevails  over  the  personal  law.     Thus,  a  per- 

1  Ante,  8.  863-365.  ^  Ante,  s.  76. 

*  Ante,  8.  362,  364;  post,  s.  379,  383,  384. 
«  Ante,  8.  364-367,  8.  382,  383. 

*  Rodenburg,  de  Div.  Stat,  tit  3,  c.  4,  n.  1,  2;  2  Boullenois,  obs.  42,  p. 401, 
402;  Id.  Appx.  p.  79,  80. 

*  1  Boullenois,  Princ.  G^n.  41,  p.  9,  10;  ante,  s.  262. 
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son  who  has  attained  his  majority  has,  as  an  incident  to  that 
status,  the  power  of  disposing  by  donation  inter  vivos  of  everj- 
thing  he  possessed,  and  may,  by  the  real  statute  of  the  place  in 
which  his  property  is  situated,  be  restrained  from  giving  the 
whole,  or  from  giving  it,  except  to  particular  persons.'  ^ 

1  1  Burge,  Col.  &  For.  Law,  pt  1,  c.  1,  p.  28,  8.  20;  Id.  p.  26,  s.  8, 9.  ll 
may  be  remarked  that  some  of  the  general  principles  laid  down  by  Mr.  finrge 
in  the  chapter  here  cited,  which  he  says  *  may  be  adopted,'  admit  of  gn?e 
question,  and  are  not  supported  by  the  common  law. 


FSBSONia  PBOPsnr. 


CHAPTER  IX. 


FBRSOITAL  PROPERTY. 


to  ft*  comifiered,  —  We  next  oonie  to  the  con- 
0{>6ration  of  foreign  law  in  relation  to  peraonali 
fflixed  property,  according  to  ihe  known  divisions  of 
on  I«Wt  or  to  movable  and  immoviible  property,  according 
dtv)«ion.^  of  tlie  civil  law  and  continental  jurispru- 
For  all  the  purpones  of  the  present  commentariei*  it  will 
^ient  to  treat  the  subject  under  the  heads  of  personal  or 
i  property,  and  real  or  immovalile  property^  (a)  ^ince  the 
:  nixed  property  appertains  to  the  latter.^ 
Terms  of  Ftyreiffn  Law,  —  We  have  already  had  occasion 
I  tiiAt  to  the  civil  law  the  term  '  l»ona  *  includes  all  sorts  of 
movable  and  immovable ;  a3  the  correspotHling  word 
m  Frenclu  also  does.'  But  there  are  many  cases  in 
ImMui  distinction  is  t^iken  by  foreign  jurists  between 
f  pfop^y  and  immovable  property^  as  to  ilie  operation  of 
We  have  also  had  occasion  to  explain  the  genenil 
between  personal  and  real  laws  res^pectively,  and 
in  the  sense  in  which  the  terms  are  used  in  contt- 
prudence ;  personal  being  those  which  have  princi- 
for  their  objecU,  and  only  treating  of  properly 
real*  being  tfaoee  which  have  principally  property 
and  speftking  of  t>ersons  only  in  relation  to  pro- 

•ab|tel  <4  this  chapter,  3  Bargt**  Col  it  For.  Law.  pt  2,  c  20, 

DliiWTt  p  81,  n.  106;  1  Koullenoiii,  cilii.2»  p.  28;  W.  ab«.  6, 
%  d»  Dtvtim.  Sut.  tit  1,  e.  2;  2  BouiicnoU,  Appx.  p  0;  Mer* 


Iiiteretta    In  bonin  GeniWl  It,  R.  0  &{.  Ml. 
as  ffnmovahl^^.     Bat  sm  Dtspard  ir.  ChurcbilU  ^  N*  Y. 
f ,  U  E.  Id  £<i.  4m  $    1^ 
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perty  ;  and  mixed,  being  those  which  concern  both  persons  and 
property,^ 

876.  Doctrine  concerning  Movables,  —  According  to  this  distri- 
bution all  laws  respecting  property,  whether  it  be  movable  or  im- 
movable, would  fall  under  the  denomination  of  real  laws ;  and  of 
course,  upon  the  principles  of  the  leading  foreign  jurists,  would 
seem  to  be  limited  in  their  operation  to  the  territory  where  the 
property  is  situate.^  This  however  is  a  conclusion  which  upon  a 
larger  examination  will  be  found  to  be  erroneous,  the  general 
doctrine  held  by  nearly  all  foreign  jurists  being  that  the  right 
and  disposition  of  movables  is  to  be  governed  by  the  law  of  the 
domicil  of  the  owner,  and  not  by  the  law  of  their  local  situ- 
ation.^ 

877.  Qrounds  of  the  Doctrine.  —  The  grounds  upon  which  this 
doctrine  as  to  movables  is  supported,  are  differently  stated  by 
different  jurists ;  but  the  differences  are  more  nominal  than  real. 
Some  of  them  are  of  opinion  that  all  laws  which  regard  movables 
are  real ;  but  at  the  same  time  they  maintain  that,  by  a  fiction  of 
law,  all  movables  are  supposed  to  be  in  the  place  of  the  domicil 
of  the  owner,  a  quo  legem  situmque  accipiunt.  Others  are  of  • 
opinion  that  such  laws  are  personal,  because  movables  have 
in  contemplation  of  law  no  situs,  and  are  attached  to  the  person 
of  the  owner,  wherever  he  is  ;  and  being  so  adherent  to  his  per- 
son, they  are  governed  by  the  same  laws  which  govern  his  person, 
that  is,  by  the  law  of  the  place  of  his  domicil.*     The  former 

1  Ante,  8.  12-16;  1  Boullenois,  Princ.  Gdn.  p.  4-9;  Id.  obs.  2,  p.  29;  W- 
obs.  6,  p.  122-127;  P.  Voet,  de  Statut.  s.  4,  c.  2,  n.  2,  p.  117,  ed.  1715;  W- 
p.  130,  131,  ed.  1661. 

2  Thus  Miihlenbruch  (Doctrina  Pandectarum,  vol.  1,  lib.  1,  s.  72,  p.  1^7) 
lays  down  the  following  rule:  Jura,  qua;  proxime  rebus  sunt  scripta,  vclot 
quae  ad  dominii  causam  spectant,  vel  ad  vectigalium  tributorumque  onus,  vel 
ad  pignorum  in  judicati  executionem  et  capiendorura  et  distrahendorora,  tum 
etiam  rerum  apud  judicem  petendarum  persequendarumve  rationem,  et  qu« 
sunt  reliqua  ex  hoc  genere,  aestimantur  ex  legibus  ejus  civitatis,  ubi  sitss""' 
res,  de  quibus  agitur,  atque  collocatae,  nullo«rerum  imraobiliom  atque  inobilioo 
habito  discrimine. 

»  See  ante,  s.  362;  post,  s.  377-380.  See  Foelix,  Conflit  des  Lois,  Re^«« 
fitrang.  et  Franc?,  torn.  7, 1840,  p.  216-218,  221-227.  See  Cockerell  r.  Dickena. 
3  Moore  P.  C.  98, 132;  Thomson  v.  Advocate-General,  13  Sim.153, 160;  12C1- 
&  F.  1;  In  re  Bruce,  2  C.  &  J.  436. 

*  *  Mobilia,'  says  John  Voet,  *  veroex  lege  domicilii  ipsius  defuncti,  velqo'* 
semper  domino  praesentia  esse  finguntur,  vel  ex  comitate  passim  usn  int^' 
gentes  recepta.'     J.  Voet,  ad  Pand.  38,  17,  34,  p.  596.     And  in  auotherpUo* 
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maintained  by  Paul  Voet,  Rodenburg,  and  Boulk^nois ; 
Hd  the  Utter  by  D'Argentr^,  Burgundui*,  Ilcrtius,  and  BouhierJ 
faal  Voei  aays:  *  Vcrum  mohilia  ibi  censeantur  esse,  seciuidum 
IrU  ititellectiiro,  ubt  is^  cuju»  ea  sunt^  sedem  atque  btrem  t^UAinm 
KMoaram  colloca%*it/^  So  Rodenburg:  *  Mobilia  quippe  ilia 
m  idw  subjacent  stiituto  (reali)«  quod  personals  illud  sit ;  6»c'd 
nod  moliilta,  eerto  ac  fixo  situ  careniiaf  ibi  quemque  situm  velle 
ae  cxi>if  '"   imus,  iibi   larem  ac  furtimarum  fixit 

,  elc,     I  loco  mobilia  intdligantur  exis*tere/^ 

in  another  place  he  nays ;  ^  Et  quidetn^  de  mobilibuis  si 
tar,  cum  ^temper  ibi  esse  cxistimentiir,  ubi  creditor  foret 
ittuiDt  eujiiai  <>s!«ibus  vagfle  hio  rc8  intelliguntur  adhicrere/  • 
Icnoii  aflirmn  tht*  mtne  doctrine,  and  gives  this  reason  for  it, 
iiKivableH  have  no  suvU  fixed  nnd  perpetual  situs  an  lands 
fttva,  it  t«  necea»ary  that  their  situii  i^hould  depend  upon  the 
of  the  owner,  and  that  they  have  the  very  aitua  which 
■  wttbeft^  when  they  have  that  of  his  own  domtcil.^ 
t7i»  D^ArgmM,  —On  the  other  hand,  D*Argentr^  say^:  '  De 
Centura  est ;  qnoniam  per  omnia  ex  conditione 
I^em  accipiunt^  et  situm  habere  negantur,  niiii  affixa 
I  cobflfetitia,  tiec  loco  contineri  dicuntur  propter  habilitatem 
ei  trmn&lationiti.  Quare  t^tiitutimi  de  bonis  mobibbus 
tro  peraooale  est,  et  loco  domicilii  judicium  sumit ;  et  quod* 


•  Sod  oQn9i«leniii(lxim,  quailam  Actions  ]iiri»t  bpii  niiili»t  pm^umptionL*. 
dsiBolilHhtti  iWt«ntiiiitttloiif'm  coiiccpUm  niti;  cum  enim  cerio  aUibiUquo 
■•(■oMUa)  ilia  isareaTit*  tiec  certo  %\u%  alligaU  loco;  ^d  ml  Arbiiriiim  da- 
iti  doiii     '     '      ifii  revfjcftri  facilo  ac  nxliici  pawint,  ut  maxi- 
filenuoqU'  lum  adfori-o  K>loftnt,  <*uin  ri  nuiit  pm>5icutia; 

fyit  b&sie  indu  r.  ii  Burgi^re*  qu*   l  -  velie  crn^cntiir.  ut 

m  vuA  lint  Tt!  1   «(altein  ette^e  :iir,  ubi  foritniiirum 

eiuiiir  tuit;  id  «wt,  iti  Wo  iii»tiiiciln/    J*  Vnc*t*  i^l 

.  1,  I.  2,  •.  lU  'i»*  nays:  *  Nam  rnubiW  ci  mnditinTii?  jmt- 

■a  lif»m  srttpiuritl  n«j  loco  contiueutur,'     1   llertii  0[ivr».  L*  g. 

i  ft.  «.  !«.  12:2,  12H.  rd-  J737  ;  Id,  p.  171,  ed  1716;  WMix, «  Uns 

tuwtit  ^  Fr»n^,  I WK  torn.  7,  p.  22  U  222 ;  luite.  ».  ^m. 

•  Lh«rntoc«4  IHAMri.  p.  12H,  12^;  I  Boull^imifi,  obn.  19,  p,  $:H*-340;  1  Hprtii 
4iCollk.  L«e,  a.  4.  c- 2,  n.  6,  p.  122.  PA«h|,  1737;  Id.  p.  m,fd.  m«. 

•  E  Tort,  rl  r,«.  2,  a.  2.  p*  US,  ed.  171^;  Id.  t,  0,  c.  1»  »*  8,  p.  255t 
k.^lB2,  aiM                1 

•  IMcBlwrff,  tl  ^        tit.  1,  c.  2,  fub  fintm;  2  Baulkooiat  Appx. 
f  tl  1  tUnlkooim  -^^:   td.  otie.  6,  p,  IIU 

•  Bfetelmrv.  de  Divem.  ^  ,  c.  5,  i.  16;  2  BoatliHoiB,  Appx.  ta 

•  iMakaob.  bht.  Ifl.  p.  J  id.  ob«.  19t  p*  338;  Id.  FHa.  G^  13, 
9^  t]  I  Bovv*.  Cot  a  For.  Law,  pi.  1,  o*  20,  p.  750,  751* 
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cunque  judex  domicilii  de  eo  statuit,  ubique  locum  obtinet  Ob- 
servatio  indubita  est,  mobilia  personam  sequi,  nee  situ  judicarif 
aut  a  locis  judicium  accipere/  ^  Bouhier  is  quite  as  explicit.  As 
movables,  says  he,  have  no  fixed  situs,  and  are  easily  transported 
from  one  place  to  another,  according  to  the  pleasure  of  the  owner, 
therefore  it  is  supposed,  by  a  sort  of  fiction,  that  they  adhere  to 
his  person ;  and  from  hence  comes  the  maxim  in  our  customaiy 
law,  that  movables  follow  the  body  or  person  of  the  owner; 
meubles  suivent  le  corps,  ou  la  pei-sonne,  mobilia  sequantor 
personam.^ 

878  a.  Burgundus,  —  Hertitis.  —  Burgundus  puts  the  doctrine 
in  the  strongest  form.  *  Puto  equidem,'  says  he,  *  mobilia  sequi 
conditionem  personse,  id  est,  si  persona  fuerit  servituti  obnoxia 
bona  quoque  ejus  mobilia  libera  esse  desinere,  cum  apad  no9 
servitus  magis  sit  bonorum,  quam  personse.  Ut  puta,  si  qnifl 
natus  in  simili  regione  territorii  Alostensis,  inde  postea  alio 
migraverit,  atque  decesserit,  bona  ejus  mobilia  quocunque  loco 
reperta,  cedunt  natalis  soli  dominio.  Quia  perinde  haberi  debenti 
ac  si  per  eventum  nativitatis,  alienee  se  potestati,  ac  dominio 
defunctus  subjecisset.  Non  aliter  quam  mobilia  clerici,  qos  et 
conditionem  ejus  sequuntur.  Sed  tamen,  ut  existimem,  bona 
moventia,  et  mobilia  ita  comitari  personam,  ut  extra  domicilium 
ejus  censeantur  existere,  adduci  sane  non  possum.  Quod  neqne 
rationi,  neque  juri  scripto  congruat,  sicuti  nee  doctorum  opinioni- 
bus,  aut  forensi  usu  firmatur.  Credo  ego,  mobilia  comitari  perso- 
nam quamdiu  domicilium  non  habet.  Quod  utique  procedere 
poterit,  si  quis  domicilio  relicto  naviget,  vel  iter  faciat,  quffrens 
quo  se conferat,  atque  ubi  domicilium  constituat.'  ^  Hertius  says: 
^  Nam  mobiles  ex  conditione  personad  legem  accipiunt,  nee  loco 
continentur.'  * 

379.  Probable  Origin  of  the  Doctrine.  —  But,  whether  the  one 

1  D'Argentre,  de  Leg.  Brit.  torn.  1,  des  Donations,  art.  218,  gloss.  6,  n.  30. 
p.  654;  Livermore,  Dissert,  s.  213,  p.  128-130;  1  Boullenois,  obs.  19,  p.  339. 

2  Boulner,Cout.  de  Bourg.  c.  25,  s.  2,  p.  490 ;  1  Boullenois,  obs.  19,  p.  8^8. 
*  Les  meubles,*  says  Cochin,  'quelque  sorte  qu'ils  soient,  suiTeut  le  domicile.* 
Cochin,  (Euvres,  tom.  5,  p.  85,  4to  ed. ;  2  Henry,  (Euvres,  lib.  4,  c.  6,  quest. 
105,  p.  612;  Id.  720;  ante,  s.  362;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20, 
p.  750,  751 ;  Foeliz,  Conflit  des  Lois,  Revue  Strang,  ei  Fran9.  tom.  7,  8.  82, 
p.  221,  222. 

»  Burgundus,  tract.  2,  n.  20,  p.  71,  72. 

*  1  Hertii  Opera,  de  Collis.  Leg.  s.  4,  n.  6,  p.  122, 123,  ed.  1737;  Id.  p.  174, 
ed.  1716;  ante,  s.  362.     See  J.  Voet,  Comm.  ad  Pand.  2,  38,  17,  d.  34,  p.  596. 
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n  or  the  other  is  adopted,  it  has  been  truly  remarked  by 
iioia  that  the  same  conclnston  is  equally  true,  that  mova* 
follovr  the  person.'  The  probaUlity  is»  that  the  doctrine 
tmd  not  iU  origin  in  any  dLntinction  between  real  laws  or 
laws,  or  in  any  fictitious  annexation  of  them  to  the  per- 
ilie  owner,  or  in  their  incapacity  to  have  a  fixed  situs  ;  but 
an  enlarged  policy,  growing  out  of  their  transitory  nature  and 
convenience  of  nationn.  If  the  law  rei  sitaD  were 
Ij  to  prevail  in  regard  to  movables  it  would  be  utterly 
foisiblii  for  the  owner  in  many  cases  to  know  in  what  manner 
dispose  of  them  during  bis  life,  or  to  di^itribute  them  at  his 
not  only  from  the  uncertainty  of  their  situation  in  the 
I  to  and  from  different  places,  but  from  the  impnicticabiltty 
wtngt  with  minute  accuracy,  the  law  of  transfers  inter 
or  of  testamentary  dispositions  and  successions  in  the  diffe- 
ocMiOlrics  in  which  they  might  happen  to  be.  Any  change 
tt  fUm  at  a  future  time  might  defeat  the  best-considered  will ; 
any  sale  or  donation  might  be  rendered  inoperative  from  the 
of  the  parties  of  the  law  of  the  actual  situs  at  the  time 
if  dbeir  acta.  These  would  be  serious  evils,  pervading  the  whole 
ity,  and  equally  affecting  the  subjects  and  the  interests  of 
tifilased  nations.  But  in  maritime  nations,  depending  upon 
for  their  revenues,  their  power,  and  their  glory,  the  mis- 
cUrf  voald  he  incalculable,  (a)  A  sense  of  general  utility 
intt?it  liave  first  8ug:gested  the  doctrine ;  and  as  soon 
promulgated,  it  could  not  fail  to  recommend  itself  to 
by  its  fiimpUcity,  its  convenience^  and  its  enlarged 


10.  p.  »S9,    See  also  J.  Vo^t,  ml  Piind.  38,  17,  «.  3L 

p.  Bmmmn,  4  Johai.  Ch.  (^Y.)  487 ;  1  l\m^.  Col.  Bl  For 

|K.  U  c.  1«  p.  2S«  »;  FoeltE.  Conflit  des  toil,  Rcvou  RUttng.  et  Frm^. 

^7.  laio.  p  aiH-aoe. 

*  8m  Umirwy  p.  RicHw^  1  hltimn,  412;  nni^^,  i  372  a.  Mr.  Justkn  Baj- 
HleMivv^ofT  Iti*  opinion  iti  the  chfe  of  In  re  Ewin,  1  C.  &  J.  15<S,  »Mt 
'  W  «Wml  i«  tli«  rak  with  rtf»p«ct  to  it?  It  Is  cleur  from  the  aulhorilj  of 
^•»  »-  llfUfP,  —  and  ihii  eaae  of  Sonmrvill*^  v.  Som»!mlJe,  —  Uiat  Uie  rule  \n 
property  foUowt  Ihe  ptHAom  auH  it  \n  not  in  any  respect  k>  be 
hf  the  iitii»;  and  If  in  any  inttanoe  the  nituji  hiyi  tM-«^n  adopted  a^  thn 
^  hf  itkkh  Hit  property  ii  to  be  governed,  and  th«  Ux  loci  m  e»it4i!!  reiioi  t*Ml 
Hi Im  bHB  liDprofitrly  doae.     Whereirer  the  doinicU  of  the  pmprietar  i», 

(a)  Sm  Siraariagea  e.  Morria,  U  Ohio  St  429. 
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380.  Its  General  Recognition. —  But  be  the  origin  of  the  doc- 
trine what  it  may,  it  has  so  general  a  sanction  among  all  civilized 
nations  that  it  may  now  be  treated  as  a  part  of  the  jus  gen- 
tium, (a)  Lord  Loughborough  has  stated  it  with  great  clear- 
ness and  force  in  one  of  his  most  elaborate  judgments.  *  It  is  a 
clear  proposition,'  said  he,  'not  only  of  the  law  of  England, but 
of  every  country  in  the  world  where  law  has  the  semblance  of 
science,  that  personal  property  (J>)  has  no  locality ;  The  mean- 
ing of  that  is,  not  that  personal  property  has  no  visible  locality, 
but  that  it  is  subject  to  that  law  which  governs  the  person  of 
the  owner.  With  respect  to  the  disposition  of  it,  with  respect 
to  the  transmission  of  it,  either  by  succession,  or  by  the  act  of 
the  party,  it  follows  the  law  of  the  person.  The  owner  in  any 
country  may  dispose  of  his  personal  property.  If  he  dies,  it  is 
not  the  law  of  the  country  in  which  the  property  is,  but  the  law 

there  the  property  is  to  be  considered  as  situate;  and  in  the  case  of  SoneiriUe 
V.  Sotnerville,  which  was  a  case  in  which  there  was  stock  in  the  funds  of  this 
country,  which  were  at  least  as  far  local  as  any  of  the  stocks  mentioned  in  thw 
case  are  local,  there  was  a  question  whether  the  succession  to  that  property 
should  be  regulated  by  the  English  or  by  the  Scotch  rules  of  succession.  The 
Master  of  the  Rolls  was  of  opinion  that  the  proper  domicil  of  the  party  wm  in 
Scotland.  And  having  ascertained  that,  the  conclusion  which  he  drew  was, 
that  the  property  in  the  English  funds  was  to  be  regulated  by  the  Scotch  mode 
of  succession ;  and  if  the  executor  had,  as  he  no  doubt  would  hare,  the  power 
of  reducing  the  property  into  his  own  possession,  and  putting  the  amount  into 
his  own  pocket,  it  would  be  distributed  by  the  law  of  the  country  in  which  the 
party  was  domiciled.  Personal  property  is  always  liable  to  be  transferred, 
wherever  it  may  happen  to  be,  by  the  act  of  the  party  to  whom  that  property 
belongs;  and  there  are  authorities  that  ascertain  this  point,  which  l)ears  by 
analogy  on  this  case,  namely,  that  if  a  trader  in  England  becomes  bankrupt, 
having  that  which  is  personal  property,  debts,  or  other  personal  property,  dne 
to  him  abroad,  the  assignment  under  the  commission  of  bankruptcy  operates 
upon  the  property  and  effectually  transfers  it,  at  least  against  all  those  personB 
who  owe  obedience  to  these  bankrupt  laws,  the  subjects  of  this  country.' 

(a)  Bremer  v.  Freeman,  10  Moore,  certainly  not  meant  to  apply  arbitra- 

P.  C.  358.  rily   in   a  new  sense,   because  Lo™ 

(6)  Referring  to  this  passage,  Tx>rd  Loughborough  used  the  word  "  ^"^ 

Selborne  said,  in   Freke  v,  Carbery,  nal"    instead  of    '*  movable."   The 

L.  R.  16  Eq.  4G6,  *  The  passage  .  .  .  doctrine    depends    upon   a  principl* 

from  Story,  in  which  the  words  of  which  is  expressed  in  the  Latin  words; 

Lord  Ix)ugh borough  were  cited  with  and  that  is  the  only  principle  of  the 

approbation,  is  simply   a  translation  whole  of  our  law,  as  to  domicil  when 

into  the  phraseology  of  the   English  applicable  to  the  succession  of  ^ 

law  of  the  maxim  of  the  general  law,  we  call  personal  estate.'    lie  referred 

mobilia  sequuntur  personam,  and  is  also  to  8.  447,  post. 
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ccrantTy  of  which  be  was  a  subject,  that  will  regulate  the 

/  *  (tf)     The  same  doctrine  was  recogniiied  by  Lord 

Justico  Ahbott  CD  another  important  occasion.     ^  Personal 

ly,*  md  be,  Mias  no  locality*  and  oven  with  respect  to  that, 

ii  DOt  fo  iMiy  that   the  hiw  of  England  gives  way  to  tlie 

,^ii  country,  but  that  it  is  part  of  the  law  of  Eng- 

that  penional  property  should  be  distributed  acconltng  to 

domicilii/ '    The   game   doctrine   has  been    constantly 

ined  both  in  England  and  Ameiica,  with  unbroken  conft- 

and  genenil  unanimity,*  (A) 

S8t.  Forti^n  JurhU.  —  Foreign  jurists  are  not  less  express^ive 

I  ill  faTor.     *  Constat  inter  omnes,  *  says  Bretonnier,  ^que  lei» 

HWlUaaimvent  le^  personneii,  et  se  rdglent  suivant  la  coutume  du 

|Hfeile«**     And  be  apeaks  but    the  common  language   of  the 

^Hbeotal  juri^ts.^    Pothier,  after  remarking  that  movables  have 

^■nealityt  addfi :  rAll  tbiugn  which  have  no  locality  follow  the 

of  lh«  owner,  and  are  consequently  governed  by  the  law  or 

wbicb  governs  bis  person,  that  is  to  say,  by  that  of 

*  Sin  9,  Womiiok,  I  H.  Bl.  eOO;  nofTmati  v.  Ciurow,  22  Wend,  (N.IT.)  289, 

£Bfatwiiiilto  p,  Vardill,  5  B.  &  C.  438,  4dl,  s.  c.  0  Bligb,  32-da;  2  Q^  k 

mthoritiot  on  thb  potot  are  r^  nameroos.     See  Henry  an  Foreign 
,  |t  1V15.  4  Cowen  (N.  V.)  517,  note;  2  Ketjl  Com.  428.  405;  Kamr« 
k  a,  c.  H,  •-  S.  I;  Erslt.  lunt  b,  8.  tit.  2,  ».  40»  p.  510;  Dw&rri«  on 
M0.  C50;  In  r^  Ewiijg,  1  l>rw.  01 ;  1  Rose*  478;  5  B.  ^  C.  451.  46*2 
p,  'i  10.  401  k  Uh  td,;  Pipon  p-  Pipon,  Ambler.  25;  FotUr  v. 
130;  Ilolmear,  Rem'j^tL  4  Jobnii,  Ch   (N.  Y.)  40<);  Guior  », 
1  Bran.  {!•»  )  U9,  note  ;  Bruc4?  r.  Bruce*  2  B,  &  P.  2'JP.  noU?;  Liver. 
p.  12S-132;  De  Sobi^y  v.  De  Uif*tr«.  2  Harr  Ik  J.  (Md.)  VM,  221; 
I\>tUi,  4  T.  B-  1S2.  U»2;  PbilUj^.  r.  Himt^-r.   2  H.  BL  402,  4(15; 
J«mai«  3  MaiiA.  r.l4.  517;   Blukt*  ir.  \ViIliamii»  0  Pick.  (Ma^  )  2HtV, 
CaL  ft  For.  Law,  pi.  2,  c,  20,  p,  749-75:);   Frfiicb  v.  Hall,  U 
Codtcvdl  9.  Dkiktm,  Z  Uoom  P.  C.  m,  131,  132. 
•  CbfTtti,  lib.  4,  quest.  127,  p.  7'^. 
»6i»  1  Boetfendb*  oU.  ll»,  p*  326;  obn.  10,  p*  839,  840;  Boakkr,  e.  22, 
f9i«.  7V,€.  25.  p.  490,  ft,  2;  5Cochm,  (Eurrcs,  85;  Ltvt^miore,  DiaiCfi.  a2l9- 
t,  p.  130,  1%>;  llab«nii^  do  Conft.  Lc*g.  lib.  I,- lit  3,  «.  13.     6eo  Fotlla, 
il«  Lak  iUtiie  filnuig.  et  Ftati^,  torn*  7,  mo,  •.  8lS-^,  p.  22I-1IS9. 


l»tii  ib0  trmnjifrrt  hy  oporalU»i  of  law , 
of  i^TQimriy  '  ftnoibtf*     fii^ 

cv^ivor  f.  Fir*'  uBmi1uS4N.J. 

£q.  450. 


w.  A«ifoeal»>Ge« 
A  F.I. 
r  4^  «.  888^  post.     But 
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the  place  of  his  domicil.*  ^  Merlin  adopts  language  equally  gene- 
ral and  exact.  *  Movables,'  says  he,  *  are  governed  by  the  law  of 
the  domicil  of  the  owner,  wherever  they  may  be  situate  ;  and  this 
law  of  coui^e  changes  with  his  change  of  domicil.'*  Bynker- 
shoek  asserts  the  principle  to  be  so  well  established  that  no  one  has 
dared  to  question  it :  ^  Adeo  recepta  hodie  sententia  est,  at  nemo 
ausit  contra  hiscere.' ^  Huberus  says:  *Verum  in  mobilibus ni- 
hil esse  causse,  cur  aliud,  quam  jus  domicilii  sequamur;  quia  res 
mobiles  non  habent  affectionem  versus  territoiium,  sed  ad  per- 
sonam patrisfamilias  duntaxat,  qui  aliud,  quam  quod  in  loco  do- 
micilii obtinebat,  voluisse  obtinere  non  potest.'  *  So  that  there 
seems  a  general  although  not  an  entire  harmony  on  this  point 
between  foreign  jurists  and  domestic  jurists.* 

^  Pothier,  Coutume  d'Orl^ans,  c.  1,  s.  2,  torn.  ID,  p.  7,  4to  ed.;  Id.  Tnit6 
des  Choses,  8.  3,  torn.  8,  p.  109,  4to  ed. 

*  Merlin,  Rupert.  Biens/s.  1,  n.  12  ;  Id.  Meubles,  s.  1 ;  Id.  Loi,  g.  6,  n.  8. 

*  2  Kent  Com.  429;  Bynkershoek,  Quest.  Priv.  Juris,  lib.  1,  c.  16,  p.  179, 
180,  ed.  1744.  Bynkershoek,  in  the  passage  here  referred  to,  is  speaking  of 
the  right  of  succession ;  but  his  language  has  been  thought  susceptible  of  i 
broader  interpretation.     See  post,  s.  483. 

^  Huberus,  ps.  1,  lib.  3,  torn.  1,  de  Success,  ab  Tntest.  n.  21  (s). 

*  See  Foelix,  Conflit  des  Lois,  Revue  Strang,  et  Fran9.  torn.  7,  1840,8.82- 
85,  p.  221-229.     See  also  Muhlenbruch,  Doctr.  Pand.  1,  1,  s.  72,  73,  p.  IW- 
170,  who  seems  to  make  the  law  rei  situs  govern  iu  many  cases,  as  well  with 
respect  to  movables  as  immovables.     Jura,  quae  pi*oxime  rebus  sunt  scripta, 
vel  quae  ad  dominii  causam  spectant,  etc.,  sestimantur  ex  legibus  ejus  civitatis, 
ubi  sitae  res,  de  quibus  agitur,  atque  collocatse,  nullo  rerum  imuiobiliumatqa^ 
mobilium  habito  discrimine.     Id.  s.  72.     Mr.  Foelix  says  on  this  subject:  '  Vv 
la  nature  des  choses,  les  meubles,  soit  corporels,  soit  incorporels,  n'ont  pa*,^ 
Tdgal  des  immeubles,  une  assiette  fixe  dans  Tendroit  oil  lis  se  trouvent  de  fait: 
ils  ddpendent  nccessairement  de  la  personne  de  I'individu  k  qui  ils  apparticD- 
nent,  et  ils  subissent  la  destination  qu'il  leur  donne.     Chaque  individu  ctant 
Idgalement  censd  avoir  rcuni  sa  fortune  au  lieu  de  son  domicile,  c'est-k-dire  stt 
sibge  priucipal  de  ses  affaires,  on  a  toujours  regards  en  droit  les  meubles  comnt 
se  trouvantau  lieu  du  domicile  de  eel ui  k  qui  ils  appartiennent;  peu  imports  sit 
de  fait,  ils  se  trouvent  ou  non  au  dit  lieu.     Par  une  fiction  legale,  on  les  coosi' 
d6re  conime  suivant  la  personne,  et  comme  dtant  soumis  k  la  mdme  loi  qui 
r^git  Tdtat  et  la  capacity  de  cette  personne;  et  nous  avons  vu  (supra,  n*.  21) 
que  cette  loi  est  celle  du  domicile  (mobilia  sequuntur  personam;  niobilia ossi- 
bus  inhserent).     En  d^autres  termes,  le  statut  personnel  gouverne  les  meuU^ 
corporels  ou  incorporels.    Ce  statut  est  k  leur  dgard  rdel,  par  suite  de  la  fictioQ 
qui  les  repute  se  ti-ouver  au  lieu  rdgi  par  ce  mdme  statut     Tel  a  toujours  cte  le 
sentiment  presque  unanime  des  auteurs  et  des  cours  de  justice.     Teuioius  Du- 
moulin,  Chopin,  Bretonnier,  d'Argeutre,  Brodeau,  Lebrun,  Poullaiu  du  Pare, 
Burgundus,  Rodenburg,  Abraham  k  Wescl,  Paul  Voet,  Jean  Voet,  Sande, 
Christin,    Gail,  Cai-pzov,   Wernher,    Mevius,    Fi-anzk^,   Boulleuois,    J*otliier, 
Struve,  Leyser,  Iluber,  Ilert,  Hommel,  Danz,  Gliick,  Thibaut,  Merlin,  AIM. 
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I8S.  MtmUMM  annsmd  to  ImmovahUt.  —  When  however  we 
of  tnov&bleft  as  following  the  person  of  the  owner,  and  oa 
bjr  tlie  law  of  his  domiciK  we  are  to  limit  the  doctrine 
Um  eesei  Iti  which  they  may  be  pru^>er]y  siiid  to  retiiin  their 
giml  and  natural  chunicter.  For  movables  may  become  oii- 
lo  itDtDOvahletSt  either  by  incorporation  or  as  incidents  ;  and 
Ibrj  Ijike  the  chanicter  of  the  latter*^  Thus  in  the  Ian- 
the  common  law,  movables  annexed  to  the  freehold  are 
ft  part  of  the  latter.  Such  are  the  common  cai4e»  of  fix- 
p«notial  property  in  houses,  in  mills,  and  in  other  heredi* 
its,  whether  for  use  or  for  ornament.  In  the  law  of  foreign 
similar  distinction  is  recognized  ;  and  wherever  mov- 
become  thus  fixed  by  operation  of  law,  or  by  the  express 
on  of  the  owner,  they  are  deemed  a  part  of  the  im- 
properly* John  Voet  ninks  them  among  immovables, 
itfttuendum  in  mobilibus,  per  patrisfamilias  de^tina* 
perpetui  iisus  gratia  ad  certum  locum,  domum  puta,  vel 


Hsow,  Mei«r,   Favard,   Durantan*   Story,  Whemtoa,  Rocco,  ei 
Twkm  aalsoni  mu lenient  ne  K>nt  pas  enti^retnent  d*iiecx)rd,  on  cetto 
awe  9Ha,  que  nooa  Tenonii  do  citer:  oe  sont  Titttniitit  M.  Muhtea* 
cl  M.  F'  *  *     -       IjDi  premier,  en  wiiim^ttant  lea  ineublcn  H  U  m^me 
M^r^t  \*  '  li's,  nu  s'Attaclie  <\\\*k  run  dea  cax  exception tmaU,  dont 

fwrlsn'iM  ftu   n*  -i^  cs-Apr^,  ^ano  examiner  la  r^gle  eUo-mi'fne.      M* 
islirnBh  nrpoawe  tout«  diiitinction  entre  les  meuhles  et  les  imniDublea  par 
HpfMit  4  la  lot  ituS  1m  r^git,  par  l9  muI  motif,  que  ropinioa  ooatram  4taUU* 
4l0tfff«ao0  raif^  la  tucceMiaD  dan*  W  injrn'MiM**^  et  eelJo  daas  tei 
Am  Mtaa  laiiiviila;  nous  dtoioalrarons  ci*at'  -^\%^  de  re^on- 

111  difliniietb    11.  ElelilKini»  an  rejeuut  Vi\\^  de  ta  Joi  do  ta 

■mthlai,  tt*adm«l  cep«»tid(int  U  regie  c|U'jftvec  la  modification 
iikii  te  cireoofflatieeft*  U  faadra  appliquer  la  loi  du  lieu  o4i  b  caaae  m 
I  U  ciiA  oMiiisie  example  le  oaa  oik  U  diffandeur  en  roYcndtcati<jn  in- 
^if«  la  ntt^iioe*  qaVa  fail  d«  tneablea  poaseaaiou  vaut  titre. '  FoelJX»  Conflit 
4iLoii,  Eera*  Elraiig.  el  Fran^.  1910,  torn.  7,  a.  32,  p.  221-221.  (a) 

•  Aaia^  a.  ^1 ;  poal,  a.  447. 

*  hrtkiar,  Timiy  iki  Clicaca,  ■,  1 ;  td«  Con  tame  d'Orl^aa,  o*  3,  art.  4«MS; 
via,  %kfmt.  Hicii^a.  1,  a.  I9«  n.  2,  n.  1;  Id  Mi^ahlea,  «,  %  3;  1  Ekll  Com. 
m,  ^  ilS-^QS,  nil  ad.;  2  BeU  CJom.  p.   2^,  4Ui  ed.;  1   B«U  Com,   p. 

^Ift.  mtd  %   Bell  Com.    p.  1-10;    1  Uculkuob,  oha.  19,  p.  M^,  341;  1 
an  £<iailjr,  b.  3,  c.  B»  a.  3;  Emk.  ln«t,  b.  3.  tit.  9,  a.  1 


la  tba  aacUoo  lolloirlti^  that  gifaaaaampkaof  liolliciiaiaolaaMa. 

Um  abof»4iiiolad  aatraci  lliU  aaelioii  la  (pMslad  it  laoftiit  aiit« 

FoaHa  OMttilkMia  Ilia  emm  in  h.  322^,  In  Iba  aalbor'a  aala;  and  ia 

i  Um  fttla  ttdbOia  laqpuitar  par-  tranalaied  hf  Waallaka  la  kk  aaoood 

tboae    In  ediUoij,  p.  15^ 


ll  ham  no  aii|iUoaUoii,  and  be 
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fundum,  delatis,  it  aut  perpetuo  illic  istius  usus  causa  mansiin 
sint,  etiamsi  vel  nunquam  immobilibus  naturaliter  jungenda  ^t, 
vel  ex  destinatione  jungenda,  necdum  tamen  inceperint  immo- 
bilibus juncta  esse,  modo  ad  ipsas  sedes  fundosve,  quibus  jungenda 
sunt,  delata  fuerint.*  ^  Among  the  class  of  immovables  are  also 
ranked,  as  we  have  seen,  heritable  bonds  by  the  Scottish  law, 
and  ground  rents,  and  other  rents  charged  on  lands.' 

883.  Transfer  of  Movables  by  the  Lex  Domicilii.  —  It  follows  as 
a  natural  consequence  of  the  rule  which  we  have  been  consider- 
ing (that  personal  property  has  no  locality)  that  the  laws  of  the 
owner's  domicil  should  in  all  cases  determine  the  validity  of  eve^ 
transfer,  alienation,  or  disposition  made  by  the  owner,  whetheritbe 
inter  vivos,  or  be  post  mortem.^  And  this  is  regularly  true,  un- 
less there  is  some  positive  or  customary  law  of  the  country  where 
they  are  situate,  providing  for  special  cases  (as  is  sometimes 
done),  or,  from  the  nature  of  the  particular  property,  it  has  a 
necessarily  implied  locality.*  Lord  Mansfield  has  mentioned,  as 
among  the  latter  class,  contracts  respecting  the  public  funds  or 
stocks,  the  local  nature  of  which  requires  them  to  be  carried  into 
execution  according  to  the  local  law.^  The  same  rule  may 
properly  apply  to  all  other  local  stock  or  funds,  although  of  a 
personal  nature,  or  so  made  by  the  local  law,  such  as  bank  stock, 
insurance  stock,  turnpike,  canal,  and  bridge  shares,  and  other 
incorporeal  property  owing  its  existence    to,  or  regulated  by, 

1  J.  Voet,  ad  Pand  1,  8,  14,  p.  67. 

«  1  Bell  Com.  s.  660,  p.  648-652;  2  Bell  Com.  p.  2-4,  4th  ed.;  Erek.  Iwt. 
b.  2,  c.  2,  8.  9-20;  Pothier,  Traits  des  Choses,  s.  3;  ante,  s.  366,  367,  and 
note;  post,  a.  447. 

«  Livermore,  Dissert,  s.  215-220,  p.  130-137;  French  v.  Hall,  9  N.  H.  l^i 
Sessions  v.  Little,  9  N.  H.  271. 

*  Mr.  Chief  Justice  Tilghman  on  one  occasion  said:  *  The  proposition'  (th>^ 
personal  property  has  no  locality,  but  is  transferred  according  to  the  la^^f 
the  country  in  which  the  owner  is  domiciled)  *  is  true  in  general,  but  not  to 
its  utmost  extent,  nor  without  several  exceptions.  In  one  sense  personal  pn>' 
perty  has  locality,  that  is  to  say,  if  tangible,  it  has  a  place  in  which  it  is  situ- 
ated, and  if  invisible  (consisting  of  debts),  it  may  be  said  to  be  in  thepla<* 
where  the  debtor  resides ;  and  of  these  circumstances  the  most  liberal  natJon* 
have  taken  advantage,  by  making  such  property  subject  to  regulations  which 
suit  their  own  convenience.'  *  Every  countiy  has  a  right  of  regulating  the 
transfer  of  all  personal  property  within  its  territory;  but  when  no  positive  re- 
gulation exists,  the  owner  transfers  it  at  his  pleasure.'  Milne  r.  Moreton,^ 
Binn.  (Penn.)  361;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  751,  752;  ante, 
8.  364  and  note. 

*  Robinson  v.  Bland,  2  Burr.  1079;  1  W.  Bl.  247 ;  ante,  s.  364. 
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local  liiws.^    No  positive  transfer  can  be  made  of  such 
except  ill   the  manner  prescribed  by  the  local   ir 
P     Bat  Deveithele83  cautracU  to  transfer  such  prot»  i  ^ 
id    be  valid  if  made  according   to  the  lex  domicilii  of  the 
E  r    '     '   X  luci  contractus,  unless  such  contracts  were  spe- 
pr_  -  _.-    I  by  the  lex  rei  sita5 ;  and  the  property  ivould  be 
an  pcnioiial,  or  a^  real,  in  the  course  of  administration, 
Mordlng  to  the  local  law,^  (a) 

t  1  Ben  Cora,  p.  4,  5.  4th  ed  :  Td.  p.  1-10,  &th  ed, ;  1  Id.  p.  65,  67,  68, 
;  Id.  pu  102^106,  5lk  ed, ;  3  Burge,  Col.  H  For.  Law,  pt  2,  c*  SU,  p.  7:iO- 
Mr.  Biirge  saj*  thui,  ulthough  stocks  of  this  nature  cjui  only  be  trmm- 
aeeonisiig  to  tlic  fortna  of  the  lex  rei  siUo^  m  as  to  cotifer  a  legal  title  ol 
yrt  it  will  give  the  purchaser  a  right  of  action  to  compel  thi 
in  i»ak#  a  trmfisfrr  in  the  manner  required  bv  the  local  law.    FbiiL; 
ll#l,  malm,     Emkini^,  in  his  rnstituUm  (h.  H,  tit.  0,  n.  4),  puts  the  liko 
*  We  mast  ajcoept,*  says  he,  *  f^  >le,  as  civilians 

it,  CTlnitt  ittavabtes,  which  by  the  <  i  <  '-eased  are  con- 

H  tBtniovaliles.     Among  the»e  may  lie  rtf<k<>tiLni   the  fitiaros  of  tlio 
aowf  alea,  or  of  thp  public  8tockt»  of  any  (x»untry,  for  example,  tlio 
!!icoUarid,  England,  and  Hutland^  the   Sjuth   Sf^a  Company,  &Ct, 
wtUioQt  doubt,  descendible,  according  to  the  law  of  Uie  state  where 
rm  ILx<k1<     But  the  bonds  or  noi«^»  of  such  compaiiios  make  no  ex- 
the  gvQcral  rule.    They  are  accounted  part  of  the  movable  estate 
Anttf,  B.  d(H,  3(>5;  fiost,  s.  3(f8;  Rol>TtM>n  on  Succ«ssion8« 
S*«  Attorney-General  tf.  Dimond,  I  C*  &  J,  3»iO,  ;I70,  ?i71 ;  Attorney- 
Hope,  I  C.  M.  U  li.  5:kS;   !^  BUgh,  44;   2  CL  k  F.  8^1;    Alt-jrnev- 
Bmiwms,  4  M,  &  W,  171,  191-11):);  post,  s.  432, 
iloek  abroad  may  be,  as  to  it«  tram^for,  sfTix^ted  by  the  local  laws, 
•«l  k»  l>e  twledt  as  of  course,  as  partaking  of  the  character  of  rtal 
mod  ilnaeendlbltaa  aueb.     Ou  the  oontrary,  if  it  be  by  the  local  law  per- 
il may  be  dUposed  of  by  aa  admiubtratloii  ai«such;  and  the  title 
if  It  Im  otade  ia  Uie  ferma  preacrilied  by  the  foreign  law.     See  Attor- 
l^  l>imond,  1  Tyrw*  *J4ii;  lu  re  Ewing,  I  Tyrw.  91;  Erjik,  Inst. 
ft,  a.  4;  I  Bell  Com.  p.  65;  2  Bell  Com.  p.  4*  a,  4th  &  5Lh  ed.;  ant«. 


M 

a 


AbbQUen  8litpplag,  pi.  U  c.  2.  a. 
fii.  fa.;  ^  Kiol  Cam.  145.  146. 


f  •)  MM!m  0etpiuniur  Pm^mim.  — 
lA  the  maxira  meblUa 
so 
II  eaaiiei  be  ^fely  in* 
iMI  for  tlia  4MUhn  dl  any  but  the 
aft  Iha  preaAl  day ;  If 
•  f«Mi  eati  efw  be  Mfely  de- 
vice a  RULxitii.  Tli#  exiceptioiii 
hM  prolnldj  bo  leas  frequent  if  the 
la  tikiM  mobUia  rvgil. 


10 ;  1  (  hitty  on  Comm.  &  Manaf.  5.VI. 


But  no  tnaxtm  is  ooMlad;  any  wotild 
be  apt  to  m)5l«*a4.  Tbo  quostinu  i^, 
how  far  will  n  «tat*»  fM*rmit  a  r>oTi^rr*i' 
sfdent    I  Jr  < 

limits,  or  riMi,- 

residtrni  of  mich  a  person,  or  tii«oottme 
of  the  foreign  law  under  which  the 
non-r^Pidcnt  owii«t  is  domieiled,  lo 
central  that  property;  and  IhiJ  quoa* 
lion  should  Im  decidod  up<Hi  ita  mcrilai 
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X  istt  rTisaciiiL  w^  a±T«:fd  partly  c«n 
Tom,  sai  3ii:o±  n:  csfcokziz^-^  it  or 


S?4.  Trfl«r^-rr  F'jr  ^  Lex  SituM  cr  Lex  Loei  Contraetui,  —  Sub- 
xo  ex.^^ciij&s  of  this  and  the  like  nature  (such  as  the  statuta- 


It  is  held  also  that  in  the  matter  d 
the  execution  of  a  power  of  ftppoint* 
ment  of  personalty  conferred  b?  a  tea- 
tator  npon  a  donee,  the  law  of  tin 
domicil  of  the  donor  and  owner  of  Uie 
property,  not  that  of  the  donee  of 
the  power,  will  govern,  especially  ibeo 
the  property  is  held  and  controlled  in 
the  domicil  of  the  donor.  Sewall  r. 
Wilmer,  132  Mass.  131;  fiiugbain'i 
Appeal*  64  Penn.  St.  345. 

The  distribution  of  the  estate  of  an 
intestate  domiciled  in  another  state  at 
the  time  of  his  death  will  also  be  oob- 
trolled  by  the  law  of  the  decedeot'i 
domiciL  Thome  v.  Watkina,  2  Yei. 
85;  Bempde  v.  Johnstone,  3  Yea.  198; 
Moye  p.  May,  8  Ired.  £q.  (N.C.)  181; 
Noonan  v.  Kemp,  34  Md.  73;  WiUdai 
r.  £Uett,  9  Wall.  740;  Parsooa  v.  Ly- 
man, 20  N.  Y.  103.  Andinthecaaeof 
a  married  woman's  personalty,  in  the 
absence  of  a  matrimonial  oootract  the 
matrimonial  domicil  governs.  Noooao 
r.  Kemp,  supra;  Newcomer  p.  Oieni, 
2  Md.  297.  This  however  aoppom 
that  the  interests  of  creditors  in  the 
state  of  the  situs  are  not  iDvolred; 
when  such  interests  are  interposed,  tbe 
estate  will  first  be  distributed  among 
them  to  the  amount  of  the  debts  dae. 
*'  After  the  death  of  the  owner  tbe 
property  has  a  situs,  and  then  the  dis- 
position of  the  property  among  the 
creditors  is  to  be  regulated  by  the  lex 
rei  sitae.'  Moore  p.  Bonnell,  2  Vroom 
(N.  J.)  90;  Moye  v.  May,  supra. 

In  the  case  of  disposition  by  gi^^ 
sale,  mortgage,  or  assignment  of  pr^ 
perty  located  in  the  domicil  of  the 
parties,  the  law  of  the  place  of  the 
transaction  will  govern  the  validity 
and  force  of  the  same,  at  least  vheie 
citizens  of  the  state  of  the  forum  are 
not  concerned  by  having  a  lieu  on  or 
right  to  the  property.  Some  question 
of  this  proposition  has  been  made,  and 
domestic  creditors  have  sometimes  been 


riii  fc-.y.iT  JLhf  :z  Sw  $$$  r^*rred  to 

S2ipcaci}ii  3iu£C  be  ^raacnLrid  by  Uie 
jur  It  ^w  sxmk  Pitiiie  u«  cixicracts 
jptamrg  la  :ne  puuiic  riii<id>  or  ssocks, 
and  "Zi  -TrzTiae  romia  ar  icuck*  viiose 
■iiMettgs  wsfs  aniiiir  or  »  rvgulattd 
br  pecmiar  lovai  laws*  ndi  jsi  bank« 
:BmniiM%  :xinipike.  aoai.  briiigi*,  and 
:a»  jjce  jttNaBK  The  unnscer  of  jhips 
Jiai  It  ^oous-  m  :fae  war*>fauu»»  or  in 
uw   iodcfr  Jt  3ie  ■^qiwtsniDesit  b>  alao 

r!ki  ntL-ue  Jt  >ii&pi)aition  is  a  more 
.tNBiBUQ  facsur  :n  zhv  •^uesooa  of  the 
!aw  :o  as  .hCfoaeu:  .md  aw  .uxswer  will 
Im  nura  jr  lesa  TariiHi  acconiing  as 
'M  ii»{McM.aun  *^  by  wiiL  incesstacr, 
^ilt.  -isue.  :nor':i:ie?.  atSHOTOient,  or 
.vQvruL'%.  jr  ?v  ■;i-'jct!<ici::;CS  in  bank- 

V?  iiswse  It  7%irsonAluT  within  a 
i<«if^ii:*iALir  >CiW  .T  ^.vll^':nr  by  will,  it 
s^  jtiiv  :it!v>K4»r''  dijM  uh«f  execution 
Auu  ".tftms  .>£  :h«*  will  should  conform 
>^  MW  .a^r  A  tile  :cn»i«n  cescator's  do- 
:tticu  4C  '^^  urue  .*c  3i:>  death.  Moul- 
:rH>  \\  Huuc.  SS  N.  Y. -i^H:  Tarsons  r. 
'-."•aiuit.  i»'  N  Y  !.y;  Knox  r.  Jones, 
4r  \.  Y  iJv^;  La'»rTfRotf  v.  Kitteridge, 
'i\  Os*ua.  >r7:  >we-ju:!n^a  r.  Morris, 
' »  Ooio  Sc  *:;4:  Fellows  r.  Miner.  119 
>i.k!!5S.  HI,  OiluiAa  r,  Gilman,  52  Me. 
-  iC',  jvut.  *.  -t?o.  The  Uwof  the  do- 
tttvi^  ^*v»»mii  Also  the  capacity  of  the 
>ftj:aJXHr  a:  tb?  time  of  making  the 
wtll-  Lawresrvv  r.  Kitteridge,  supra. 
l^<  wi;h  record  to  probate  jurisdio- 
^^.  is  »  held  that  a  bond  left  by  a 
>Mcaaor  ha5  it«  $itu$  where  it  was  left, 
aad  ^  assets  there.    Beers  v.  Shannon, 

:;$  N.  Y-  2^. 
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of  ships  and  of  goods  in  the  warehouses  or  in   the 
r  a  governmeuti  which  would  fall  within  the  same  predi- 


)  fiffoper^  of  til*  debtor 
lb«lr  aHits,  Which  he 
rtjped  hj  the  bw  of  hU 
» hf  thai  of  the  forum. 
1 23  Vt.  279.  Bui  ihiB 
i  in  Jones  r.  Taytor, 
r  also  Ue»d  r.  Dftytoii, 

citi*d  ca»6  it  wai 

r,  ftlt^r  ft  title  to  pro- 

I  loqnirted  by  the  kw  of 

II,  aad  of  the  eiitus 

I  lillt  COttld  b<s  treated 

taooatest  between  ciii* 

prwDi  by  the  6ttrrei>ti* 

ol    the  pn)|i«rty    hi  to 

nd  «ak  of  it  there  under 

It  wa»  thought  thnt 

jirere  oftf^oied  to  >uch  a 

ing  cttiea  were  ci  ted 

9.  B<iardman«  23 

Ifim.  12  Barb.  (N. 

bj  9.  LitUe«  11'  CuAh. 

thjit  the  Uw  to  be 

ft,  uhImw  th«  Jittu- 

r,  in  UiJit  of  th(? 

been  declared  in 

tj  U  di^poflod 

ig  wht'j^  it  iji  »}tu- 

u  liiiidiiigevery- 

p.  SewelKS  ilurL«c 

,C.B.;5Hurl^ 

I  C^iCHi|iie  r.  Imrie,  L.R. 

» tSa«  foUniftUng  l-he  eatbt- 

klatipiit  to  tlie  rule.     And 

Ootikm.U  Cottti.  125;  Bui* 

bn^«  30  Gono*  179;  Jonee 

I  Vl  42;  Cotner  r*  Cun- 

K.T.Mr.    8oHhMbee& 

lltsi  a  niortgftge 

al  Its  illQS.  mnd 

vfil  lisfood<ia  the  renu^ 

|MppCfi|^  to  ifiouwf  ttftie. 

f%  lime,  t22;  Fer- 

VI.  42;  Bttrktr  r.  Steer, 


25  MiM,  471 ;  BIyfitone  i?.  Burg«tt,  10 
Itid.  2H,  And  thiti  even  though  Uk? 
[»rrj{>erty  vitiA  but  tempjiiirily  at  tlitj 
place  *.»f  tJie  mortgage.  Langworthy 
r.  Littli*,  l2CuKh,  (Muss.)  100.  And 
if  the  inortgHge  U  invalid  at  tiie  nitus. 
it  wilt  be  inratid  on  th«<'  removnl  of 
the  projHjrty  to  another  juriadictian. 
Blystune  p.  Burgett,  supm* 

But  it  has  be<!n  held  tlmt  liens  giren 
by  statute  in  one  slute  uj>on  movables 
have  no  priority  over  liens  afterwaids 
acquired  in  another  state  (to  which 
they  have  been  removed)  by  citixens 
tliertfof  proceeding  in  the  latter  state. 
Ikiniild  V.  Hewitt,  33  Ala,  b34.  510; 
Man^h  i*.  Elsworth,  37  Ala.  85;  Mer- 
rick r.  Avery,  U  Ark,  .170;  Wood- 
ward  p.  Roane,  2^  Ark.  523,  How  for 
this  view  is  coniiistent  with  sound 
principle,  even  if  with  the  fund n men* 
tal  law  against  impairing  the  oltliga- 
tion  of  contracts,  deserves  to  be  con- 
sidered.  Cases  of  this  sort  carry  the 
consequences  of  situs  to  an  extreme; 
the  only  ground  of  d«>ci?iion  apparently 
being  found  in  the  interests  of  domes- 
tic cr<Nlitors, 

On  the  other  hand  it  has  lK*en  held 
that  Ihu  tmn^ffer  of  a  jud^ninnt  dtfht 
accoiding  to  th»»  IfX  domic ilii  of  IImj 
judpm*  nt  creditor,  tlion^di  not  by  Urn 
lc3C  siiu*,  tihouid  be  r»/^(>«ct«nl  ovfiy- 
wh<»ie.  Clark  r.  Conmx'ticnt  Peat  i  «'  » 
3 5  Co n  II .  2i03 .  8i » of  an  svot i gn  ui en t  o f 
a  claim  under  an  insurance  (loUcy.  lb. ; 
VanbuMkirk  v.  Hartfurrt  Ins.  Co.,  li 
Conn.  58Ct.  And  this  t^veu  against  an 
attach  hi  g  creditor  in  the  state  of  the 
forum.  Clark  r.  (Connecticut  Peat  Co  , 
supra,  denying  VVonlen  r.  Nonrse.  lUi 
Vt.  750.  See  also  Martin  r.  Potter. 
34  Vt.  87,  to  tlie  same  effect  as  Wor^ 
dan  r,  Nourse.  And  a  mortgage  of 
fiareonalty  located  in  another  utate  will 
be  valid  between  th**  parties  unWiis  it 
U  siKiwn  that  a  delivery  was  necessary 
by  the  lex  kici  eoutractus.     Rhcidie  li- 
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2B  j^Herai  nie  Ls,  that  a  transfer  of  personal  property, 
zit  .^-x  •!  "he  owner's  domicil,  is  valid  wherever  else 


\ji       .jii  j-mizTTh.    14   Gray 

.  i,a&.      -  -       '^-'   — =•:■   UL  issi^ment 

-s-ri     .    -Ik   z.  .iTTT  :f  .'reditors, 

lue  ■  -:•>    -  '^ziiz.  ill  the  par- 

-r    ^•..'.•.        .    T^-^-iil    z  "die  arriTal 

— ^.     :    ^  --rr  ?=iie.  if  the 

-'.w!-..*i-;_         Ls     -!._.:    -vr.ere    made. 

■i-i-rj    'i_-_        V  ■.'!.  'A  La.  An. 

L      -•  ^^..       '--iiz*.  "iLirt.    La.) 

-.  i:i--.     :    -^     -.jsr.  4.  :Wl.    See 

._:-!-*-i.      ie-riJE  Airses  where 

r  ..  r:L'r*»o    ;    rr»ji:or^  ipf  involved; 

■i^i  -  iiiT  .^-u'.^  -lafi  ir.s«n  among 

-      •-.i' .-  i-r^-    ▼:::!    :wt;?inl   to    the 

-     .. -Lii-ur^    to;?i;jriment3  and 

•^  .5*..L«ia'   'j;ii:»i    wr'raii  a»  oppa'*ed 

-uisur-^     -  — .rr^itf   :i  bankruptcy 

.1    -a^i  ■'i'--^-   iw^     The  distinction 

.*.-:    .:     !»?    ix:   :jfcs  .iteii  been  re- 

j*^- :■.     :  s.=w  -'asw  lae  law  of 

^^-    -  \;«r  sLr  -T  -vu tract  has 

-:  -  .^-   .-•-".    -  .^:rar^' iispositions. 

-^  '      -,.r.  i  ^VAll.'jr.  131; 

.  .^>  k  ^    r.    3    M.-Lean.   307 

•^    * .     %-« >  .-->   V  ^  r-* L"ii  by  G  reen 

•■*>^.  X.     ■::'n  .    Hir.tord  r. 

.     ,       .   -T--  Lxs  -.'.  Milk,  18 


ivi^    iiiv  >e  a  distinc- 

..  "^  >K>  -vcwwn  volun- 

.    A.*    i,><i>;ciTuent},  the 

^    ;\i;  :ut?  '.Ii<tiiicti9n 

.    -.ite  caiws  under 

•-..    iii;  die  lex  situs 

»  ..:.     '.-rvrfn   r.  Van 

:..      .:.  :  Wall.  139; 

-,.i;:vi  LvV.  Works, 

*i  c-   .-.   Bonnell,  2 

1 .    *  + ;    Varnum  v. 

N    :.     >«•':  Bentleyr. 

\    :    t;.  ACQ:  Ingra- 

i.icvx.  :;*;  Fall  River 

.......  Vnok.  (Mass.) 

'*'.   ■.-.•^^n,    1    Gray 

•..  r        O'Brien,  129 

V  :jk:;i5w  5  GrcenL 


(Me.)  245 ;  Richmondville  Mand.  Co. 
v.  Prall,  9  Conn.  489;  Mabeny  t, 
Shisler,  1  Har.  (Del.)  349;  Edgerlyn 
Bush,  81  N.  Y.  199,  208;  Guilknder 
r.  Howell,  35  N.  Y.  657.  Of  coui?e 
if  the  assignment  is  good  both  by  the 
lex  situs  and  by  the  lex  domicilii,  it 
will  be  enforced  everywhere.  Ocke^ 
man  v.  Cross,  54  N.  Y.  29. 

The  doctrine  that  the  lex  ntos 
mnst  govern  in  a  question  of  the  rights 
of  creditors  was,  at  the  first  stage  of 
progres.s  from  the  application  of  the 
lex  domicilii,  applied  only  in  favor  of 
domestic  creditora.  See  Bentley  r. 
Whittemore,  19  N.  J.  Eq.  402,  re- 
versing  18  N.  J.  Eq.  366.  And  in  thii 
connection  may  be  noticed  the  discri- 
mination against  foreign  creditors  in 
cases  of  contract  merely,  irrespectire 
of  the  existence  of  property;  a  discri- 
mination which  went  so  far  as  to  (fe- 
clare  that  a  discharge  in  insolrencj  of 
a  debtor  in  the  state  of  the  forum  upon 
a  contract  payable  there  barred  the 
cliiims  of  foreign  creditors,  whether 
parties  or  not  to  the  proceedings. 
Scribner  v.  Fisher,  2  Gray  (Mass.)  43; 
ante,  s.  341,  note. 

But  this  doctrine  was  overruled  I7 
the  Supreme  Court  of  the  United 
States  in  Baldwin  r.  Hale,  1  Wall 
223,  and  the  overruling  authority  has 
been  accepted  as  final.  Stoddard  r. 
Harrington,  100  Mass.  88;  Kelley  r. 
Drury,  9  Allen  (Ma-^s.)  28:  Pratt  r. 
Chase,  44  N.  Y.  597 ;  Newmarket  Bank 
V.  Butler,  45  N.  H.  236  (ovprruling 
other  cases  of  tliat  state) :  Felch  r. 
Bugbee,  48  Me.  9;  Gilman  r.  Lock- 
wood,  4  Wall.  409. 

Indeed  the  progress  has  been  finn 
in  the  Supreme  Court  of  the  Unit«<l 
States;  and  the  just  principle  has  there 
been  reached  and  apf>lied  that  no  dis- 
crimination should  be  made  asrainst 
foreign  creditors ;  they  as  well  as  the 
domestic  creditors  being  entitled  to 
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It  mmf  \m  miusLteJ  Bat  it  does  not  follow  that  a 
by  ih«  oimer  acconling  to  the  law  of  the  place  of 
iiliit  Would  not  iis  completely  divert  bm  title,  nor  even 
by  him  in  any  other  foreign  country,  which  would  be 
Img  lo  the  law  of  that  country^  would  not  be  equally 
9itgh  he  might  not  have  his  domieil  there.  For 
[  of  ilm  sort,  hin  pemonal  property  may  in  many  cafitea  be 
lubject  lo  hia  djupoaal^  wherever  he  may  happen  to  be  at 

£q.  b.  S,  e,  8,  s.  8.     In  the  esse  of  a  moT«ble  «ab]«ot  lying 

Myn  Bnkitiet  tiie  deod  of  imnKiiik»ion«  if  perfeeted  aeoording 

lii,  Ift  f»if^tUAl  to  curry  the  properly ;  for  morablea  hair»  no 

on.     EtTik,  IuaL  K  3,  Ut.  2,  *,  40,  p,  515;  3  Barge,  CoL  k 

%e,^,  p.  750*752;  iwte,  s.  364,  note. 


Qm  lax  iiitiiA  in  qiiQiitir>iiB 

Qnen  r.  Vtt»  Btiftkirk, 

7  Walt.  1:^9.     Hm  iiliio 

44  Conn,  166.     But 

not  all  rt!A(!b«Hj  tliij 

tbt*  law  IB  tllli    in 

tloti   (mh*  BtfQtIev   r. 

Ill  N.J.  Kq.  4(J2,  rerera- 

jr.  fii|.aoa;  Mt«««.  325 p), 

>f  tbi»  Supremci 

itc»  b  finiU> 

ttowPTcir  thai  tins  law 

fDrem  in  faror  of 

in  the   Atatc   in 

liat,  aqiMiiJly  wh«*n 

IIm  flaioof  the   fonim. 

32  VI.  460;  Clark  v. 

y.  U,  m^  Ongixifl  V.  Ma. 

.  V.  ZiaA.     The  last  eaae 

tike  clahn  of  a  flames* 

'  amfierty  of  the  di^tor 

Wtehia  tli#  SUIa  will  pmrail 

fdbaaqotni  atladiDiscit  mado 

;  caiiethiff  iodao  doubt 

*ft.i  '  '    *'r^maMm  Im,  Co., 

ipplka  hacmm 

itmAtmicjf  Uwi 

,1  Wall.  258;  Dao- 

V  tl  38i,3sry(im>r» 


Dna,4i    N 


r*  I'ariMfr,  4 


Bnsli  (Kj.  I  Ud;  Eiuer  v.  Best^.  32  Mo* 
240,  2o  1 .  See  F'aiiw)  p-  Li»stcr,  4 1  (Vui n. 
lUO.  But  a  le^al  <lt»ctj{irgf3  in  ianoU 
venoy  b(*twoeu  ctiix^.^nEi  of  Lh«  ttUkUi  in 
^htch  it  is  graut4kl  will  be  %'alid  eti&rj* 
where  at»  betw««n  (Jiem.  Felcb  v,  Bug* 
!>«*«•*  48  Mt?.  0,  11;  Sl^-vena  p.  Norm, 
iri  Post.  (X.  H  )  400;  Bri(,Hiam  r.  Men* 
d^raon^  1  Cunb.  (Maaa.)  4^J.  CotnfK 
Kl»ode  Utand  Batik  v.  Baitforth,  14 
Gray  (Mhah.)  123.  And  Uii«  even  of 
oontracta  made  and  to  b«  perlortned 
in  another  itala.  Mi»b  r,  PmaaiOt  A 
(Ttay  (BkUmi. )  551 .  But  oonoeming  the 
efl^ni  in  the  United  SUI«a  of  a  dta- 
chargv  gnuited  i n  a  f «:  r  try,  aee 

V*»rT  "    MrH^nrv,  !>f*  i*eck  P* 

llr  mK  »   ii41. 

I  r{K)«49  of  taxation 
the  irx  situs  wiii  prpviiil*  Graham  ». 
Kin»t  National  Bank,  tH  N,  Y.  Hm, 
40L 

Upon  thtji  whole  anbj^t  of  the 
maxim  tnobilia  ac^quuntur  |M?nionam 
th«  reader  b  ahio  n*f erred  to  Mr.  Wv«tp 
laka^a  ehafiter  8  in  hia  work  on  Privaltt 
Int/mational  Law  (i»d  l»«0),  wh«ni 
thi?  foundation  of  thiit  maxim  i§  ex- 
amined and  Mm  Iniuflkkr  ''d 
out.  Andii€«  WhartoUf  Dji  '<% 
a  207  at  i^Im  M4  Hti«i,  ( Jd  tid.) .  Oi- 
»y  00  Domidl,  282;  Bar»  tnt«ma* 
tional  r^w,  a,  60,  00  (trans,  by  Gil* 
liNipin};  Saviguy,  a.  MA  (Guthrie); 
aota,  a.  822  6,  nota,  quoting  Fodia* 
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the  time  of  the  alienation.  Thus  a  merchant  domiciled  in  Ame- 
rica may  doubtless  transfer  his  personal  property  according  to  the 
law  of  his  domicil,  wherever  the  property  may  be.  But  if  he 
should  direct  a  sale  of  it  or  make  a  sale  of  it  in  a  foreign  coun- 
try, where  it  is  situate  at  the  time,  according  to  the  laws  thereof 
either  in  person  or  by  an  agent,  the  validity  of  such  a  sale  would 
scarcely  be  doubted.  If  a  merchant  is  temporarily  abroad,  he  is 
understood  to  possess  a  general  authority  to  transfer  such  pe^ 
sonal  property  as  accompanies  his  person,  wherever  he  maybe; 
so  always  that  he  does  not  violate  the  law  of  the  countiy  where 
the  act  is  done.^  The  general  convenience  and  freedom  of  com- 
merce require  this  enlargement  of  the  rule ;  for  otherwise  the 
sale  of  personal  property  actually  situate  in  a  foreign  countiy, 
mad^  according  to  the  forms  prescribed  by  its  laws,  might  be  de- 
clared null  and  void  in  the  country  of  the  domicil  of  the  owner. 
In  the  ordinary  course  of  trade  with  foreign  countries,  no  one 
thinks  of  transferring  personal  property  according  to  the  forms  of 
his  own  domicil ;  but  it  is  transferred  according  to  the  forms  pre- 
scribed by  the  law  of  the  place  where  the  sale  takes  place. 

885.  Conflict  between  Lex  Situs  and  Lex  DamicUii.  — A  ques- 
tion involving  other  considerations  may  be  presented ;  and  that 
is,  whether  a  transfer  of  personal  property  is  good,  which  is  made 
according  to  the  law  of  the  owner's  domicil,  but  not  in  confor- 
mity to  the  law  of  the  place  where  it  is  situate  ?  And  whether 
there  is  any  difference  in  such  a  case  between  the  transfer  being 
made  by  the  owner  in  his  place  of  domicil,  or  its  being  made  in 
the  place  rei  sitae  ?  For  instance,  let  us  suppose  that,  by  the  law 
of  the  domicil  of  the  owner,  a  sale  of  goods  is  complete  and  pe^ 
feet  to  pass  the  title  without  any  delivery ;  and  that,  by  the  law 
of  the  place  of  their  situs,  the  sale  is  not  complete  until  delivery. 
In  such  a  case,  if  the  transfer  of  the  goods  is  made  in  the  domicil 
of  the  owner,  would  it  be  valid  without  any  delivery  thereof,  so 
as  to  pass  the  title  against  third  persons?  If  it  would,  in  such  a 
case,  what  would  be  the  effect  if  the  transfer  was  made  in  the 
place  where  the  goods  were  situate,  without  any  such  delivery? 

386.  Doctrine  in  Louisiana,  —  The  former  question  has  been 
much  discussed  in  the  courts  of  Louisiana,  from  a  supposed  diffe- 
rence between  the  rule  of  the  common  law,  and  that  of  the  civil 
law  on  this  subject.  By  the  common  law  a  sale  of  goods  is,  or 
1  See  1  Karnes  £q.  b.  3,  c.  8,  a.  3. 
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plete  without  delivery^  But  by  the  law  of  LouUi- 
b  necesmry  to  complete  the  traiisfer,  according  to 
wn  mie  of  the  civil  hiw  :  *  Traditioiuljun  et  usucapi* 
OS  dooiiuta  rerum,  noti  nudtts  pacti^,  transfer untur/  '  Upon 
I  feUittt  exumimitiont  and  after  repeated  arguments,  the  Su- 
BflM  Court  of  LouiMana  have  held  the  doctrine  that  the  tran^* 
'  of  ivemoiia]  property  in  that  state  ia  not  complete,  so  aa  to 
m  tbe  Ulle  againt^t  creditors,  unless  a  delivery  la  made  in  con- 
raiiy  to  Ihd  lawn  of  that  state,  although  the  transfer  is  made 
^dle  owner  in  bia  fort^ign  domicih  and  would  be  good  without 
Uf^rjr  by  tht  lawa  of  that  domicii.' 

B87.    (MhUr  V*   Townet,  —  The  reaM>ning  by  which  thia  doc* 
m  la  maintained  is  most  fully  developed  in  a  case  in  which  a 
cif  A  part  uf  a  ship  was  made  in  Virginia^  the  sliip  at  the 
ihm  wd^  being  locally  at  New  Orleans ;  and,  before  any 
Ibtnaor,  ahfH  was  attached  by  tbe  credit«ji*s  of  tht;  vendor.^ 
tliM^fare  a  ease  of  conflict  of  rights  between  the  creditor 
pUfchAaer.    The  learned  judge/  who  delivered  the  opi- 
tbe  eonrt  on  that  occasion «  said :  *  The  position  assumed  in 
i  case  is,  that,  by  the  laws  of  all  civilized  countries,  tlie 
of  movable  projierty  must  be  determined  according  to 
rulra,  and  regulations  in  force  where  the  owner*s  domi- 
tuated.     Hence  it  is  insisted  thaU  as  by  the  law  existing 

!ftw  ct#M*m#  a  9]it(*,  M  between  the  ptifiiea,  oomplct«  without 

,  but  nrT  If  tIi«?rt?fore  a  imle  i«  made*  thn  purcba- 

to  (^  ainsi  creditors  Aiid  oth^r  purrhtLMim*  mwii 

wiliiin  »  r  Ume*     Whfn*  the  property  b  at  sea  At  the 

ii  iamfialite  of  <  Jicr^  the  title  i^  complete  without  d(*livf*iy. 

\  it  flMj  b«  kMl  tiy  %D  <  •  iiike  pcisscMion  withlti  a  reasonable  tiins 

■n^WlTaJ  ki  port.  :     kor  r.  Wilnon,  I  iitdl  419;  1  Bljick.  Com. 

^^^pjumt  Com.  402,  AQn.  408,  615  522;  Bholon  t%  CleY«Uud,  5  Ma- 

P^Rl  Ctiittir  on  Comtii.  k  Manuf .  e.  5,  s.  tj«  p.  272.  kc ;  Lotifear  v.  8tim* 

IT  %tm»,  \\ii:  lU^ltm'B  Diirt'aii  ^^«.  A.  B. ;  pott,  ft.  380.     8eo  ftlio  Long 

I,  by  Band,  ed   lft3»,  e  7,  p.  250-307, 

«,!♦»;  OUrkr  r.  Towndu,  2  Mart.  N,S*  (U.)  03,  102;  Korrk 
I  Mart  (U.)  20;  Duniford  r.  Bfooks.  8  Mart.  (Ia)  222,  225. 
TW  |niii4  ipfiean  to  hs^y**  bet^n  fliBt  decided  in   SortU  r,  Mumford, 
(Lk)  20:  «fid  it  hiabeao  r«peated1]r  titice  idjndg^d  in  oth^r  en^t, 
Iftf^Mkriy  in  Himmf  v,  mt/mmn,  5  Mart.  0^  )  2:(;  FUk  v,  Chatidt«r, 
(ta.)  SI;  aad  OtiTler  t.  Towtm,  2  Mart.  K.H,  (La  )  oa.    Mr.  Uftr* 
m  Im  tmk%m%md  %hm  dootriiie  «Mieried  in  IbeM  decii»toLiJi  with  gT«al  earoaa^ 
ability.     Uvartoorp.  DUvsrt  t.  220-229,  p,  137-140. 
TowiM,  2  MATi,  X.S   <La  \  93.  102. 
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in  the  state  where  the  vendor  lived  no  delivery  was  neceasaij  to 
complete  the  sale,  it  must  be  considered  as  complete  here ;  and, 
that  it  is  a  violation  of  the  principle  just  referred  to,  to  apply  to 
the  contract  rules  which  are  peculiar  to  our  jurisprudence,  and 
different  from  those  contemplated  by  the  parties  to  the  contract* 
888.  Same  continued.  —  '  We  readily  yield  an  assent  to  the 
general  doctrine  for  which  the  appellee  contends.  He  has  sup- 
ported it  by  a  variety  of  authorities  drawn  from  different  systems 
of  jurisprudence.  But  some  of  those  very  books  furnish  also  the 
exception  on  which  we  think  this  case  must  be  decided,  namely, 
that  "  when  those  laws  clash  with  and  interfere  with  the  rights  of 
the  citizens  of  the  countries  where  the  parties  to  the  contort 
seek  to  enforce  it,  as  one  or  other  of  them  must  give  way,  those 
prevailing  where  the  relief  is  sought  must  have  the  preference." 
Such  is  the  language  of  the  English  books  to  which  we  have  been 
referred ;  and  Huberus,  whose  authority  is  more  frequently  re- 
sorted to  on  this  subject  than  that  of  any  other  writer,  because 
he  has  treated  it  more  extensively  and  with  greater  ability,  in  his 
treatise  De  Confiictu  Legum  (n.  11),  tells  us, "  Effecta  contractuum, 
certo  loco  initorum,  pro  jure  loci  illius  alibi  quoque  observantor, 
si  nullum  inde  civibus  alienis  creetur  prejudicium,  in  jure  sibi 
quaesito."  The  effects  of  a  contract  entered  into  at  anyplace 
will  be  allowed,  according  to  the  law  of  that  place,  in  other  coun- 
tries, if  no  inconvenience  will  result  therefrom  to  the  citizens  of 
that  other  country,  with  respect  to  the  right  which  they  demand. 
This  distinction  appeara  to  us  founded  on  the  soundest  reasons. 
The  municipal  laws  of  a  country  have  no  force  beyond  its  terri- 
torial limits ;  and  when  another  government  permits  these  to  be 
carried  into  effect  within  her  jurisdiction,  she  does  so  upon  i 
principle  of  comity.  In  doing  so,  care  must  be  taken  that  no  in- 
jury is  inflicted  on  her  own  citizens  ;  otherwise  justice  would  be 
sacrificed  to  courtesy.  Nor  can  the  foreigner  or  stranger  com- 
plain of  this.  If  he  sends  his  property  within  a  jurisdiction  dif- 
ferent from  that  where  he  resides,  he  impliedly  submits  it  to  the 
rules  and  regulations  in  force  in  the  country  where  he  places  it 
What  the  law  protects,  it  has  a  right  to  regulate.  A  strong  evi- 
dence of  this  is  furnished  by  the  doctrine  in  regard  to  successions. 
The  general  principle  is,  that  the  personal  property  must  be  distri- 
buted according  to  the  law  of  the  state  where  the  testator  dies; 
but,  so  far  as  it  concerns  creditors,  it  is  governed  by  the  law  of 
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;he  oountiy  where  the  property  is  situated.  If  an  Eogliahman  or 
I  FreDchman  dies  abroad  and  leaves  effects  here,  we  regulate  the 
jrder  in  which  his  debts  are  paid  by  our  jurii»prudence,  not  by 
iiat  of  his  domicil/  ' 

389.  Same  continued.  —  *  We  proceed  to  examine  whether  giving 
ftffect  to  the  law  of  Virginia,  on  the  contract  now  set  up,  would  be 
rorking  an  injury  to  this  state  or  its  citizens.  In  doing  this  we 
bust  look  to  the  general  doctrine  and  the  effect  it  would  have  ou 
lur  ordinary  transactions,  as  well  as  its  operation  in  this  particular 
liae.  If  we  held  here  that  this  sale  can  defeat  the  attachment,  we 
tould,  on  the  same  principle, be  obliged  to  decide  that  the  claimant 
rould  hold  the  object  sold  in  preference  to  a  second  purchaser, 
o  whom  it  was  delivered  j  the  rule  being  that,  when  the  debtor 
^n  sell  and  give  to  the  buyer  a  good  title^  the  creditor  can  seize  ; 
ir,  in  other  w^ords,  w^here  the  first  sale  is  not  complete  as  to  third 
persons,  the  creditor  may  attach  and  acquire  a  lien."-^     In  relation 

0  movable  property,  our  law  has  provided  that  delivery  is  essen- 
ial  to  complete  the  contract  of  sale  as  to  third  parties.  This 
raluabie  provision,  by  which  all  our  citizens  are  bound  in  their 

ealings,  protects  them  from  the  frauds  to  which  they  would  be 
Ally  subjects,  were  they  liable  to  be  affected  by  previous  cou- 
racts  not  followed  by  the  giving  of  possession.  The  exemption 
k)D tended  for  here,  in  behalf  of  the  residents  of  another  state, 
rould  deprive  them  of  that  protection,  wherever  tlieir  rights,  as 
mrcbasers,  came  in  contact  with  strangers  ;  a  protection  which, 

1  may  be  remarked,  it  is  of  the  utmost  importance,  owing  to  our 
^culiar  position,  that  we  should  carefully  maintuin*  This  city 
B  becoming  a  vast  storehouse  for  merchandise  sent  from  abroad, 
^wned  by  non-residents  and  deposited  here  for  sale ;  and  our 
Qosi  important  commercial  transactions  are  in  relation  to  pro- 

R80  situated.  If  the  purchasers  of  it  should  be  affected  by  all 
revious  contracts  made  at  the  owner's  domicil,  although  un- 
eccMDpanied  by  delivery,  it  is  easy  to  see  to  what  impositions 
nch  a  doctrine  would  lead  ;  to  what  inconvenience  it  would  ex- 
pose us;  and  how  severely  it  would  check  and  embarrass  our 
ealings.  However  anxious  we  may  be  to  extend  courtesy  and 
lifford  protection  to  the  people  of  other  countries,  who  come 
liemselves  or  send  their  property  within  our  jurisdiction,  we  can- 


i  JPbet,  a.  624. 


*  McNeill  V.  Glass,  I  Mart.  N.S.  (La.)  261, 
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not  indulge  our  feelings  so  far  as  to  give  a  decision  that  would 
let  in  such  consequences  as  we  have  just  spoken  of.  It  would  be 
giving  to  the  foreign  purchaser  an  advantage  which  the  resident 
has  not ;  and  that,  frequently,  at  the  expense  of  the  latter. 
This,  in  the  language  of  the  law,  we  think,  would  be  a  great  in- 
convenience to  the  citizens  of  this  state ;  and  therefore  we  can- 
not sanction  it.'  ^ 

390.  Remarks  upon  this  Reasoning,  —  There  is  certainly  great 
force  in  this  reasoning  upon  general  principles.  And  no  one  can 
seriously  doubt  that  it  is  competent  for  any  state  to  adopt  such  a 
rule  in  its  own  legislation,  since  it  has  perfect  jurisdiction  over 
all  property,  personal  as  well  as  real,  within  its  own  territorial 
limits.^  Nor  can  such  a  rule,  made  for  the  benefit  of  inuocent 
purchasers  and  creditors,  be  deemed  justly  open  to  the  reproach 
of  being  founded  in  a  narrow  or  a  selfish  policy.  But  how  far 
any  court  of  justice  ought,  upon  its  own  general  authority,  to 
interpose  such  a  limitation,  independently  of  positive  legislation, 
has  been  thought  to  admit  of  more  serious  question;  since  the 
doctrine  which  it  unfolds  aims  a  direct  blow  at  the  soundness  of 

1  Olivier  v.  Townes,  2  Mart.  N.S.  (La.)  97-103.     But  see  1  Karnes  Eq.b.  a, 
c.  8,  8.  3.     Tiie  doctrine  of  this  case  seems  supported  by  that  of  Lanfeirf. 
Sumner,  17  Mass.  110,  although  in  the  latter  case  the  court  do  not  found 
tlieir  judgment  upon  any  supposed  conflict  between  foreign  and  domestic  laws. 
There  can  be  little  doubt  that  the  sale  and  assignment  in  Philadelphia  ia  that 
case  was  a  complete  transfer  by  the  lex  loci  contractus ;  and  there  was  certaiuly 
legal  diligence  in  endeavoring  to  obtain  possession  after  the  sale.     The  court 
however  thought  that  delivery  was  essential  to  perfect  the  transfer  by  the  law 
of  Massachusetts ;  and  as  there  had  been  no  delivery  until  the  property  was 
attached  by  the  attaching  creditor  in  Massachusetts,  they  decided  in  favor  of 
the  title  of  the  latter  against  the  vendee.     The  court  also  said  that  where  e»ch 
of  the  parties  claimed  the  same  goods  by  a  legal  title,  he  who  first  obtained 
possession  would  hold  against  the  other;  and  for  this  principle  they  relied  on 
Lamb  v,  Durant,  12  Mass.  54,  and  Caldwell ».  Ball,  1  T.  R.  205.     The  former 
case  is  certainly  in  point.     But  in  the  latter  the  decision  was  in  favor  of  the 
party  who  first  had  acquired  a  legal  title  by  the  prior  indorsement  of  the  billa 
of  lading  to  him.     *  Whoever,'  said  Ashhurst,  J.,  *  was  first  in  possession, not 
of  the  goods,  but  of  either  of  these  bills  of  lading,  had  the  legal  title  vested 
in  him.'     Buller,  J., said:  *  Both  parties  claim  under  T. ;  but  F.  &Co.  have 
the  first  legal  right,  for  two  bills  of  lading  were  first  indorsed  io  them.'    But 
seeConard  v,  Atlantic  Insurance  Co.,  1  Pet.  386,  445;  Nathan  v.  Giles,  5 Taunt 
558;  Bholen  ».  Cleveland,  5  Mason,  174. 

>  See  Livermore,  Dissert,  s.  221,  p.  137, 138;  Id.  s.  249,  p.  159-162;  Camp- 
bell r.  Hall,  Cowp.  208;  Hunter  v.  Potts,  4  T.  R.  182, 192;  Phillips  r.  Hunter, 
2  H.  Bl.  402,  405;  Sill  v,  Worswick,  1  H.  Bl.  673,  690,  691;  Davis  v,  Jacquin, 
5  Harr.  &  J.  (Md.)  100. 
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Ucy  on  wbicb  tha  general  rule^  that  personal  property  haa 
ity,  is  itselt  foiiuded,*     It  is  not   indeed    very  easy  t^^ 
icila   it  witli  the   doctrine   maintained   by   Lord   Loughbo- 
(wbich  hail  been  already  cited  ^)^  or  with  other  cnseti  to 
iffiecL     Nor  U  it  easy  to  gay  to  what  extent  it  may  be 
in  rabTefsion  of  the  general  rule  ;  nince  every  country 
BO  many  minute  regulations  in  regard  to  the  transfers  of 
propi»rty  incorporated  into  its  municipal  code,  each  of 
bieb  may  be  properly  deemed  beneficial  to  its  own  government, 
to  Ike  interests  of  ita  citizens.^ 
II,    CV*f  iUuMtraiing  the  Doctrine.  —  Another  case  illustrative 
doctrine  may  be  stated.     A  ship  belonging  to  New  York, 
tied  there,  wm  tnuisferred.  while  at  sea,  accortling  t4>  the 
I  the  owner's  domicil;  and  the  ship  subi^equunlly  arrived  at 
Orleana,  and  w.is  attached  by  creditors,  before  any  d<*Uvfry 
f  to  the  vendee*     The  question  was  wbetiter  the  attach* 
OTerreacbed  the  title  by  the  trantiXer,     The  Supreme  Court 
beld  that  it  did  not ;  and    that  the   transfer  was 
to  all  inteoU  and  purposea.     The  court  took  the  distinction 
tlie  tnumfer  was  complete  before  the  Louiaiana  laws  could 
altaeb  opoo  it.     '  In  the  present  case  *  said  the  courts 
ip,  the  aubject  of  the  sale,  was  a  New  York  ship,  and  the 
and  vender  reiitdent  in  New  York.     If  tberefore«  accord- 
to  the  lex  loci  contractus,  that  of  the  domicil  of  both  parties, 
Irati^feri   the   property  without   a  delivery,  it   did  eo 
or  iMii  at  all.     In  tranitferring  it^  it  did  not  work  any 
to  the  righta  of  the  people  of  another  country  ;  it  did  not 
Uie  property  of  a  thing  withif*  the  jurisdiction  of  another 
ot     If  two  pen»onii  in  any  country  cbooMa  to  bargain 
ibe  prr%{ierty  which  one  of  them  ban  in  a  chattel  not  within 
ion  of  the  place,  they  cannot  expect  that  the  righta 
in  the  country  in  which  tht*  chattel  i^  will  be  per- 
lA  be  affected  by  their  contract.     But^  if  the  chattel  be  at 
M,  or  in  any  otii^  place,  if  any  there  be,  in  wbicb  the  law  of  no 

I  *  9tm,  Ufenaorv  ll»iMft.  «.  221-223^  p  1^7-140. 

•  J^Bm,  a.  sea;  mi  p,  Wor«wick.  1  IL  BL  000.     Se*  abo  1  Kame*  JSq  b. 
^  ci,  9^  •;  Efik.  tiMt  b.  3.  tit.  2,  m  40;  Bruc«  r.  Hrmee,  2   B.  k  P,   ?  '^ 
11}  Baalerr.  Pott«,  4  T.  It  im,  W2;  rhillipr.  iluatisr,  3  H.  Bl  i  :, 

tii«  decision  antenable.    8  Burgie,  Col.  ft  For. 
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particular  country  prevails,  the  bargain  will  have  its  full  effect, 
eo  instanti,  as  to  the  whole  world.  And  the  circumstance  of  the 
chattel  being  afterwards  brought  into  a  country,  according  to 
the  laws  of  wtiich  the  sale  would  be  invalid,  would  not  affect 
it/  ^  (a)  But  if  the  ship  had  been,  at  the  time  of  the  sale,  in  New 
Orleans,  and  she  had  been  attached  before  an  actual  delivery  to 
the  Tendee,  the  title  of  the  attaching  creditor  would  h,u 
prevailed.* 

392.  Deeinons  in  Maaaachiisetta.  —  But  let  us  suppose  two  per- 
sons, each  claiming  as  purchaser  under  different  transfers  of  the 
same  personal  property,  one  by  a  transfer  from  a  partner  in  the 
place  where  the  property  is  locally  situate,  and  another  by  a  tniu- 
fer  made  by  the  other  partner  in  the  domicil  of  the  firm ;  and  by 
the  law  of  the  latter  place,  delivery  is  not  essential  to  complete  the 
transfer,  but  by  the  law  of  the  former  it  is  ;  which  title  is  to  pre- 
vail ?  According  to  the  doctrine  held  in  Louisiana,  the  title  of 
the  purchaser  in  the  place  rei  sitae  ought  to  prevail.^  And  that 
doctrine  seems  confirmed  by  the  reasoning  in  certain  decisions  of 
the  Supreme  Court  of  Massachusetts,  although  the  precise  point 
as  to  the  conflict  of  laws  was  not  litigated,  and  the  law  of  Mas- 
sachusetts was  supposed  to  require  a  delivery  to  complete  the 
title.* 

393.  Remarks  upon  a  Supposed  Case.  —  A  case  somewhat  dif- 
ferent has  been  put  by  the  Supreme  Court  of  Louisiana.  *If,' 
say  the  court,  *  A.  and  B.  be  partners  in  New  Orleans,  and  C. 
purchases  from  A.  a  quantity  of  cotton  in  the  warehouse  of  the 
firm  ;  will  his  right  thereto,  if  he  take  instant  possession  of  it,  be 
aflected  by  a  sale  made  a  few  days  before  by  B.  in  Natchez  or 
Mobile  ?  Will  not  C.  be  listened  to  in  his  own  state,  when  he 
shows  that  by  the  lex  fori,  by  the  lex  loci  contractus,  by  that  of 
the  domicil  of  his  vendors  and  of  his  own,  the  sale  and  delivery 
vested  the  property  ?  '  ^    The  case  is  certainly  very  strongly  p^^ 

»  Thuret  r.  Jenkins,  7  Mart.  (La.)  318,  353,  854. 

«  Price  1^.  Morgan,  7  Mart.  (La.)  707;  ante,  s.  325,?,  386-389. 

«  Ramsey  v.  Stevenson,  5  Mart.  (La.)  23,  77,  78;  Thuret  v.  Jenkin»» 
7  Mart.  (La.)  353. 

^  See  Lamb  v.  Darant,  12  Mass.  54 ;  Lanfear  v,  Sunmer,  17  Mass.  110;  ante, 
8,  386.  389,  note. 

*  Thuret  v.  Jenkins,  7  Mart.  (La.)  353. 

(a)  See  ante,  s.  384,  note. 
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But  aflcr  all  it  mui$t  entiTLly  depend  upon  the  point  wbeltier 
iIm  prior  trunsfer  at  Natchez  or  Mobile  coovej^ed  a  pei-fect  title 
Af  Um  law  of  tho^e  places  without  delivery ;  and  if  bo,  whether 
^■Jex  rei  mtsd  ought  to  prevail  against  it  ?  If  uo  delivery  were 
^Bgffvd  by  the  law  of  Luuidarm  to  perfect  the  title,  the  Natchez 
^■iobile  purchaser  would  prevail  even  iu  the  courts  of  Loutsi- 
usa,  •g^iimt  iim  purchiks^er  iu  New  Orleans,  whatever  might  be 
the  apparent  hard^ship  of  the  ea^e  under  all  the  circumstaucea. 

On  the  other  baud,  let  u^  take  the  case  of  a  shipment  of 
tram  Btif;land  to  New  Orlean^s,  on  account  and  ri^k  of  a 
111  Imd,  wh»»  owes  debts  in  New  Orleans  ; 

soh&i  .,„..,  w  :.uk-..^r  of  the  bill  of  lading  in  England  to 
r  after  their  arrival  at  New  Orleans,  but  before  the 
iladiiig  thereof.  Could  a  creditor  of  the  shipper  at  New  Or* 
m  aueii  a  case,  by  an  attachment,  oust  the  title  of  the  pur* 
j^Mer  becaiiae  there  had  been  no  delivery  to  the  purchaser  under 
^H  hill  of  lading?  By  the  law  of  England,'  and  indeed  by 
PHb  ot  many  other  commercial  states,  the  legal  title  of  the  goods 
[■■ta  by  the  mere  indorsement  and  delivery  of  the  bill  of  la- 
Idf,  without  any  actual  posaeeaian  of  the  goods  by  the  pur- 
iTJiaiffr.^  Would  nuch  a  title  so  acquired  be  deve^ted  by  the 
want  of  a  delivery  accoitling  to  the  laws  of  Louisiana  ?  If  so^  it 
woold  moat  materially  imp^iir  the  confidence  which  the  commer- 
cial world  have  hitherto  reposed  in  the  universal  validity  of  the 
tide  acquired  under  a  bill  of  lading.  No  opinion  is  intended  to 
be  here  expreiaed  on  the  point  by  the  author ;  but  it  ia  pro* 
|«ttled  in  cinler  to  abow  that  the  doctrine  is  not  without  its  em- 
ihunmmentm. 

\  SikS.  Tr^mrftr  ef  Cho$e9  in  Action.  —  If  however  the  doctrine 
rf  the  law  rei  sitas  is  to  prevail  over  that  of  the  law  of  the  place 
of  the  limnfifer  in  some  cases,  even  in  respect  to  movables,  what 
ii  to  be  laid  in  relation  to  assignments  of  ch<>ses  in  uctlun  or  debta 
lee  by  debtors  resident  in  a  foreign  country'/  Would  an  at- 
^  tebneol  before  notice  defeat  such  assignmenti^  in  favor  of  the 

^      ^  tkfcbMfOw  m,  Masai,  2  T.  R.  6^;  Abbott  on  Shipping,  pt.  a,  c.  a, 

^^^Uhseid  F^eaeb  Jaw,  bills  o!  lading  wef«  not  negoUabls,  ao  as  lo  f^m  a 
^^^■iii  frvpetjF  to  tb«  ssngneo*  bat  oblj  gars  bim  a  right  el  sclJoa  tabor- 
^HilotlM  rlglils  ol  tlitrd  prrponn.  1  EniMg.  Amuf*  c,  IK  s*  $*  By  the 
piBof  C^tmam^rem  (vrt.  281),  biUn  of  lAdbg  are  now  ii«goti»b)6  io  a«  to  |iaai 
l^^nfmtj  to  lb*  lailonM*    8eo  9  fardeaaa*,  pt  a»  tit.  4,  e.  a,  art.  7^. 
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attaching  creditor,  although  notice  of  the  assignment  should  be 
afterwards  given  to  him  within  a  reasonable  time  ?.^  By  the  law 
of  some  countries  an  assignment  of  a  debt  is  good  without  any 
notice  to  the  debtor,  and  takes  e£fect  instanter ;  by  the  law  of 
other  countries  notice  is  necessary  to  perfect  the  title.*  Would 
an  assignment  of  a  debt  in  the  creditor's  domicil,  where  it  would 
be  good  without  any  such  notice,  be  ineffectual,  if  the  debtor  re- 
sided in  a  country  where  such  notice  would  be  necessary  ?  (a) 
Suppose  an  attachment  made  by  a  creditor  in  the  intervening  pe- 
riod between  the  time  of  the  assignment  and  the  notice ;  would 
the  assignment  or  the  attachment  be  entitled  to  a  preference?' 
By  the  Scottish  law  a  creditor  may  assign  his  debt  to  another 
person  ;  but  the  transfer  is  not  complete,  so  as  to  vest  the  title 
absolutely  in  the  a.ssignee,  until  notice  of  the  assignment,  or,  as 
the  Scotch  phrase  is,  until  an  intimation  of  the  assignment  is 
given  to  the  debtor.^    If  therefore   an  assignment  is  made,  a 

i  See  Sill  p.  Worswick,  1  H.  Bl.  691,  692 ;  Bholen  p.  Cleveland,  5  Mason, 
174.  See  Holmes  r.  Remsen,  4  Johns.  Ch.  (N.  Y.)  460;  Lewis  9.  W&liis, 
Sir  T.  Jones.  223;  1  Karnes  Eq.  b.  3,  c.  8,  s.  3,  p.  844. 

«  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  777,  778. 

<  S^  In  re  Wilson,  cited  1  H.  Bl.  691,  692;  post,  s.  399  a. 

«  See  Ibid. ;  Selkrigr.  Davis,  2  Rose,  315;  Steiu^s  Case,  1  Rose,  481;  2  Bdl 
Com.  pw  21-23,  4th  ed. ;  Id.  p.  16-23,  5th  ed. ;  3  Burge,  Col.  &  For.  Law, 
j^;.  2,  c.  20.  p.  777,  778.     But  see  In  re  Wilson,  cited  1  H.  Bl.  691, 692.    I  have 
seated  the  law  of  Scotland  as  I  understand  it  to  be  stated  in  the  opinion  of 
Lord  Eldou,  in  Selkrig  r.  Davis  (2  Rose,  315;  2  Dow,  230,  250),  though  it 
would  seem  to  be  exactly  like  the  Massachusetts  law  stated  in  the  next  section 
^:?.  35?0).  And  so  it  was  understood  by  Lord  Hardwicke  and  Lord  Loughborough. 
The  following  passage  from  the  judgment  of  the  latter  in   Sill  v.  Worswick, 
1  U.  Bl.  691, 692,  gives  a  very  exact  view  of  their  opinions.    *  A  question  of  this 
nature  came  before  Lord  Hardwicke  very  largely  in  the  bankruptcy  of  Captain 
Wil^ni.    With  the  little  explanation  I  am  enabled  to  give  of  that  case,  in  which 
the  Court  of  Sessions  entirely  concurred  with  Lord  Hardwicke,  the  distinctions 
will  be  apparent.     There  were  three  different  sets  of  creditors,  who  claimed, 
subject  to  the  determination  of  the  court,  on  the  ground  that  Wilson  had  con- 
fi^dtTuble  debts  due  to  him  in  Scotland.     By  the  law  of  Scotland  debts  are 
assvi);:u:ible,  and  an  assignment  of  a  debt  notified  to  the  debtor,  which  is  tech- 
nicallv  called  an  intimation,  makes  a  specific  lien  quoad  that  debt.     An  as- 
^M^ument  of  a  debt  not  intimated  to  the  debtor  gives  a  right  to  the  assignee  to 
vieuiaud  that  debt;  but  it  is  a  right  inferior  to  that  of  the  creditor  who  has 
obtained  his  assignment  and  intimated  it.     By  the  law  of  Scotland  also  there 
is  a  pi\>cess  for  the  recovery  of  debts  which  is  called  an  arrestment.     Some  of 
Wilson's  creilitors  had  assignments  of  specific  debts  intimated  to  the  debtors, 
and  completed  by  that  intimation,  prior  to  the  act  of  bankruptcy.     Others 

(a)  See  Clark  p.  Connecticut  Peat  Co.,  35  Conn.  303. 
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creditor  of  the  original  creditor  may,  before  siicli  intimation,  ar- 
rest or  attach  the  debt  in  the  lianda  of  the  debLor,  and  will 
thereby  acquire  a  preference  over  the  assignee.  That  doctrine, 
at  would  seem,  has  been  actually  applied  in  Scotland  to  debts  due 
bj  Scottish  debtors  to  foreign  creditors,  and  assigned  in  the  dom- 
Icil  of  the  latter.^ 

396.   Effect  of  AsBiffnment  of  Debt  without  Notice.  —  According 

K~  lur  law  a  different  doctrine  would  prevail ;  for  an  assignment 
_^  rates,  per  se,  as  an  equitable  trans^fer  of  the  debt.^  Notice  is 
deed  indispensable  to  charge  the  debtor  with  the  duty  of  pay- 
inent  to  the  assignee  ;  so  that,  if  without  notice  he  pays  the  flebt 
to  the  assignor,  or  it  is  recovered  by  process  against  liim,  he  will 
be  discharged  from  the  debt.^     But  an  arrest  or  attachment  of 

llftd  iiaftig^metita  of  debt^  not  intimated  before  the  bEmkruptcj.     Others  }md 
arrested  the  debts  due  to  hira  subsequent  to  the  bankruptcy,  and  were  proceed- 
ing under  those  arrestments  to  recover  payment  of  those  debts.     The  deter- 
minatioa  of   Lord   Haidwicke   and   that  of   the   Court  of   Sessions  entirely 
concurred.     The  fiirst  class  I  have  mentioned »  namely*  the  creditors  who  had 
Bpeclfic  assignments  of  specific  debts »  intimated  to  the  debtors  prior  to  the 
binkniptcy,  were  holden  by  Ivord  Hardwicke  to  stand  in  the  same  Hituntion  as 
CTwlilors  chiimiug  by  mortgage  antecedent  to  the  bankruptcy.     All»  therefore, 
1»  would  do  with  respect  to  them  was  that,  if  they  recovered  under  that  decree, 
they  could  not  come  in  under  the  commission  without  accounting  to  the  other 
crediloii*  for  what  they  had  taken  under  their  specific 'security.     With  respect 
lo  the  next  class  of  creditt>rs.  Lord  Hardwicke  was  of  opinion^  and  the  Court 
of  Se^i&ions  were  of  the  same  opinion,  that  their  title^  being  a  title  by  a.s,>iign- 
men t,  was  preferable  to  the  title  by  arrestment;  and  they  likewise  held  that 
thfl  AiTestraenta  being  subsequent  to  the  bankruptcy  were  of  no  avail,  the 
property  \ye\ng  by  assignment  vested  in   the  assignees  under  the  commission^ 
Itlji  iri  this  sense  that  an  expression  has  been  used  by  Lord  Mansfiuld,  in  one 
**f  two  cases,  in  which  his  language  rather  than  his  decision  has  been  quoted 
'^ilh  respect  to  the  law  of  Scotland,  namely,  that  the  effect  of  the  assignment 
ttnder  ii  commission  of  bankruptcy  was  the  surae  as  a  voluntary  j^ssigumenl, 
"or  90  the  law  of  Scotland  treats  it,  in  contradistinction  to  the  assignment  per- 
wl^  hy  intimation,  and  to  an  assignment  which  the  party  might  be  com- 
P^^ked  to  make.     But  it  does  not  follow  that  it  is  an  assignment  without 
eoiaidufjillopt^      On  the  contrary,  it  is  for  a  just  consideration;   not  indeed 
w  money  actually  paid,  nor  for  a  consideration  immediately  preceding  the 
rn^ut.     In  that  respect  therefore   it  is  a  voluntary  assignment.     But 
i(tg  it  to  be  BO,  it  excludes  and  is  preferable  to  all  others  attaching;  it  is 
lie  to  all  the  arresters;  it  is  preferable  to  all  creditors  who  stand  under 
the  Moie  class,  and  to  all  who  have  not  taken  the  steps  to  acquire  a  specific 
Ikd  till  after  the  act  of  banki-uptcy  committed.' 
'  Sill  V,  Worswick,  1  Ih  Bl  691,  692, 

«  See  ante,  s,  305  and  note ;  3  Burge»  Col.  &  For,  Law,  pt  2,  c.  20.  p.  777, 778. 
'  Foster  p.  Sinkler,  4  Mass.  450;  Blake  w.  Williams^  0  Pick.  (Mass.)  2Sa» 
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the  debt  in  his  hands  by  any  creditor  of  the  assignor  will  not  en- 
title such  creditor  to  a  priority  of  right,  if  the  debtor  receiveB 
notice  of  the  assignment  pendente  lite,  and  in  time  to  avail  him- 
self of  it  in  discharge  of  the  suit  against  him.^ 

397.  Principle  applicable  in  Case  of  Conflict.  —  In  such  case 
of  conflict  of  laws,  the  difficulty  of  applying  any  other  than  the 
general  principle,  that  movables  are  transferable  according  to  the 
law  of  the  domicil  of  the  owner,  is  apparent  Let  us  take  the  case  of 
a  Massachusetts  creditor,  assigning  in  that  state  a  debt  contracted 
there,  and  due  to  him  by  a  person  then  domiciled  in  Scotland. 
The  transfer  is  in  equity  complete  in  the  place  where  it  is  made 
without  notice  ;  but  in  the  place  where  the  debt  is  due  it  is  not 
complete  without  notice.  To  give  effect  in  such  a  case  to  the  law 
of  Scotland,  in  opposition  to  that  of  Massachusetts,  would  be  to 
give  a  locality  to  the  debt,  and  to  subject  it  to  the  exclusive  op^ 
ration  of  the  law  of  the  debtor's  domicil.  And  it  might  involve 
this  most  serious  difficulty,  that  if  the  debtor  were  afterwards 
found  in  Massachusetts,  or  in  any  other  country  than  Scotland, 
he  might  be  compelled  to  pay  the  debt  to  the  assignee,  although 
it  might  have  been  recovered  from  him  in  Scotland  by  a  creditor 
in  a  proceeding  by  attachment  of  the  debt  in  his  hands,  he  hav- 
ing had  notice  of  the  assignment  pendente  lite. 

398.  Language  of  Lord  Kenyon.  —  The  reasoning  of  Lord  Ken- 
yon,  in  a  celebrated  case,^  would  certainly  lead  to  the  conclusion 
that  an  assignment  of  personal  property,  whether  it  were  of  goods 
or  debts,  according  to  the  law  of  the  owner's  domicil,  would  pa^ 
the  title  in  whatever  country  it  might  be,  unless  there  were  some 
prohibitory  law  in  that  country.  His  language  is:  *  Every  per- 
son having  property  in  a  foreign  country  may  dispose  of  it  in 
this  ;  though  indeed  if  there  be  a  law  in  that  country  directing  » 
particular  mode  of  conveyance,  that  ought  to  be  adopted.  But 
in  this  case  no  law  of  that  kind  is  stated ;  and  we  cannot  con- 
jecture that  it  is  not  competent  to  the  bankrupt  himself,  prior  to 
his  bankruptcy,  to  have  disposed  of  his  property  as  he  pleased. 

307,  308,  314;  Wood  v.  Partridge,  11  Mass.  488;  Dix  v,  Cobb,  4  Maw- 508; 
Bholen  v.  Cleveland,  5  Mason,  174;  Holmes  r.  Remsen,  4  Johns.  Ch.  (N.  Y) 
460,  486.  See  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  777,  778;  Muir  ^' 
Schenck,  3  Hill  (N.  Y.)  228.    But  see  Story  Eq.  Jur.  s.  421  a,  s.  1035  a. 

1  Ibid. 

«  Hunter  r.  Potte,  4  T.  R.  182,  192.  See  Livermore,  Dissert,  p.  140-15^^5 
Id.  p.  159,  8.  249.     See  ante,  8.  383. 
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The  same  doctrine  is  maintained  by  Lord  Hardwicke  and  Lord 
Loughborough.  And  all  these  learned  judges  apply  it  equall}^  to 
the  cases  of  assignments  of  goods  and  debts,  to  voluntary  assign- 
ments by  the  party,  and  also,  as  we  shall  more  fully  see  hereafter, 
to  assignments  by  operation  of  law,  as  in  cases  of  bankruptcy. 
The  question  of  prior  notice  or  intimation  does  not  seem  to  have 
been  thought  by  them  material,  for  they  treat  the  transfer  as  com- 
plete from  the  time  of  the  assignment ;  and  if  that  has  priority 
in  point  of  time,  over  an  aiTest  or  attachment  of  the  property, 
it  is  to  prevail.  The  law  of  England  would  certainly  give  effect 
to  such  an  assignment  of  any  goods  or  debts  in  England  which 
were  assigned  ,by  the  owner  in  a  foreign  country.^ 

399.  Situs  of  Debts.  —  Lord.  Eames,  in  commenting  on  the  sub- 
ject says  :  ^  That  considering  a  debt  as  a  subject  belonging  to  the 
creditor,  the  natural  fiction  would  be,  if  any  were  admissible,  to 
place  it  with  the  creditor,  as  in  his  possession,  upon  the  maxim 
mobilia  non  habent  sequelam.     Others  are  more  disposed  to  place 
it  with  the  debtor.'^     But  in  fact  a  debt  is  not  a  corpus  capable 
of  local  position,  but  purely  a  jus  incorporale.^    And  therefore 
"where  the  debtor  and  creditor  live  in  different  countries,  and  are 
subjected  to  different  laws.  Lord  Kames  thinks  the  law  of  the 
domicil  of  the  creditor  ought  to  prevail.*  He  then  adds :  '  When 

^  See  Solomons  r.  Ross,  and  other  cases  cited,  1  H.  Bl.  131,  132,  note;  Sill 
•Worswick,  1  H.  Bl.  665,  690,  691;  In  re  Wilson,  cited  id.  p.  091-C93; 
^wis  V.  Wallis,  T.  Jones,  223.     See  also  Selkrig  r.  Davis,  2  Rose,  97,  291, 

^1^17;  Kames  Eq.  b.  3,  c.  8,  s.  4;  Scott  v,  Allnutt,  2  Dow.  &  CI.  404,  412; 

*JFeniiore,  Dissert,  p.  159;  Ogden  r.  Saunders,  12  Wheat.  364,  305.     See  also 

^«rlui,  Rupert.  Faillit^  p.  412,  414,  415. 

*  Kames  Eq.  b.  3,  c.  8,  s.  4.  See  Morrison's  Case,  4  T.  R.  185;  1  H.  Bl. 
^;  ante,  s.  362;  Rodenburg,  de  Divers.  Stat.  tit.  2,  c.  5,  s.  16;  2  Boullenois, 
-*PP^-  p.  47-49;-  ante,  s.  377. 

•  See  ante,  s.  362, 376, 384 ;  3  Burpfe,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  777-779. 
On  this  point  I  cannot  do  better  than  insert  a  passage  from  Mr.  Liver- 

^Ta*a  Dissertations,  p.  162,  s.  251,  illustrative  of  the  same  principles.    *  It 
^'•s  formerly  doubted  by  some  whether  personal  actions  should  be  consid- 
w^  ^  movables,  and  whether  they  should  not  be  considered  to  have  a  loca- 
wm  iQ  the  domicil  of  the  debtor.     But  the  common  opinion  seems  to  be  well 
•ettled  that,  considered  actively,  and  with  respect  to  the  interest  of  the  credi- 
tor and  his  representatives,  they  must  be  considered  as  attached  to  the  per- 
lOO  of  the  creditor;  and  this,  although  the  payment  of  the  debt  is  secured 
bf  *n  hypothecation   upon   an  immovable  property.     Such  is  the  doctrine 
of  Dumoulin.     Nomina  et  jura,  et  qua^cumque  incorporalia,  non  circumscri- 
htntar  loco,  et  sic  non  opus  est  accedere  ad  certum  locum.     Turn  si  hasc  jura 
^/icobi  esse  censerentur,  nou  reputarentur  esse  in  re  pro  illis  hypothecata. 
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the  creditor  makes  a  voluntary  conveyance,  it  is  to  be  expected 
that  he  should  speak  in  the  style  and  form  of  his  own  country; 
and  consequentl}'^  that  the  rule  of  his  own  country  should  be  the 
rule  here.  In  a  word,  the  will  of  a  proprietor,  or  of  a  creditor, 
is  good  title  jure  gentium,  that  ought  to  be  effectual  everywhere. 
Thus  an  assignment  made  by  a  creditor  in  Scotland,  according  to 
our  forms,  of  a  debt  due  to  him  by  a  person  in  a  foreign  country, 
ought  to  be  sustained  in  that  country  as  a  good  title  for  demand- 
ing payment;  and  a  foreign  assignment  of  a  debt  due  here,  regu- 
lar according  to  the  law  of  the  country,  ought  to  be  sustained  by 
our  judges.'^  In  another  place  he  adds:  ^  An  equitable  title, in 
opposition  to  one  that  is  legal,  can  never  found  a  real  action,  actio 
in  rem.  It  cannot  have  a  stronger  effect  than  to  found  an  action 
against  the  proprietor  to  grant  a  more  formal  right,  or  in  his  de- 
fault, that  the  court  shall  grant  it.  But  in  the  case  of  a  debt, 
where  the  question  is  not  about  property,  but  payment,  an  equi- 
table title  coincides,  in  a  good  measure,  with  a  legal  title.  An 
assignment  made  by  a  foreign  creditor  according  to  the  formali- 
ties of  his  country  will  be  sustained  here  as  a  good  title  for  d^ 
manding  payment  from  the  debtor ;  and  it  will  be  sustained, 
though  informal,  provided  it  be  good  jure  gentium  ;  that  is,  pro- 
vided that  the  creditor  really  granted  the  assignment.  Such 
effect  hath  an  equitable  title  ;  and.  a  legal  title  can  have  no 
stronger  effect.'  ^  This  is  in  perfect  coincidence  with  the  lavr 
of  England  and  America.^ 

nee  in  debitoris  persona,  sed  magis  in  persona  creditoris,  in  quo  active  resi- 
dent, et  ejus  ossibus  inhsBrent.     Molin.  Oper.  Comm.  ad  Consuet.  Paris,  tit.  1, 
de  Fiefs,  s.  1,  n.  9,  p.  56,  57.     So  also  Casaregis,  after  saying  that  movables 
are  attached  to  the  person  of  the  owner,  and  at  his  death  will  be  distributed 
according  to  the  laws  of  his  domicil,  proceeds  to  consider  what  will  be  the  rule 
with  respect  to  debts,  and  determines  that  they  follow  the  person  of  the  credi- 
tor.    An  ita  dicendum  de  nominibus  debitorum,  actionibos,  ac  juribus,  qiUB 
bona  neque  dicuntur  mobilia  neque  immobilia,  sed  tertiam  speciem  bonorum 
componunt,  et  dicuntur  incorporalia?     Et  respondeo  affirmative ;  nam  statutum 
bene  comprehendit  nomina  debitorum,  licet  forensiura,quiaeorumobligatione8 
non  circumscribuntur  locis,  ideoque  attenditur  statutum,  cui  subjectus  est  tes- 
tator.    Kt  hojc  verior  est  sententia ;  nam  debitorum  nomina.  tanquam  persons 
cohserentia,  debent  regulari  secundum  statuta  loci  cui  creditor  est  subjectus.' 
Casaregis,  In  Rubr.  Stat  Civ.  GenusB  de  Success,  ab  In  test  u.  64,  65,  tom.  4, 
p.  42,  43. 

1  Kames  Eq.  b.  3,  c.  8,  s.  4. 

'  Kames  Eq.  b.  3,  c.  8,  s.  4,  sub  finem.     See  also  Hubems,  de  Confl.  Lc^. 
lib.  1,  tit  3,  8.  9. 

»  See  Holmes  r.  Remsen,  4  Johns.  Ch.  (N.  Y.)  460,  486;  20  Johns.  (N.  Y.) 
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i  a.  Priority  kefween  JMignment  9r  AttaekmenL  —  Qaestions 
upon  the  eo4iflici  of  law:^^  where  &n  assignxneni  is  rm^ 
le  of  persoiuU  property  in  one  country  by  the  owner 
»f«  mnd  the  property  is  »t  tbe  tiiDe  of  the  tnignixietit  loemlly 
ooimtry,  by  whose  Uwb  it  is  liable  to  be  attached  by  a 
or  garutshmeot ;  and  an  attachment  is  actually 
by  a  creditor  of  the  as^iigtior  before  notice  of  the  aastgimieiit. 
i  m  caae«  aa  we  have  seen,^  if  notice  thereof  is  given  before 
eni  in  the  suit,  the  assignee  will  be  enliUed  lo  maintain  Im 
of  lille*  But  SQppoae  the  lex  fori  enforces  a  different 
will  in  no  such  case  entitle  the  creditor  to  a  prion^ 
;  and  a  jndgment  againiit  the  property  ;  will  that  jndg- 
t  eooelude  the  aaatgneet  if  the  property  is  afterwajda  found 
\  oomitry  where  tbe  aaaignment  h  made,  by  whose  laws  tlie 
preTaQst  qui  prior  est  in  tempore,  potior  est  in  jure? 
die  property  to  be  fiiaod  in  a  different  foreign  country^ 
9d  iht  amgnee  should  sue  for  the  same  in  the  courts  thereof; 
jfaiu  law  cmght  to  he  regarded  in  ascertaintog  the  title ;  tbe  law 
Plhe  place  of  the  aasignment,  or  that  of  tlw  jndgmeni  ?  Will  it 
Mke  aDT  difference  whether  the  asagnee  might  or  might  noi 
li*«  iaterTcned  for  his  right  in  tbe  first  suit  before  jodgmetit? 
w«  Ihtt  he  happened  to  be  in  the  ooimtry  where  the  jiidgment 

P'  Bred  at  the  time  of  the  rendition  thereof?  Thete  am 
more  easily  put  than  answered ;  and  will  well  deserve 
ition  of  courts  of  jostioe,  when  they  are  called  upon 
B  tfaa  rights  of  creditors  in  the  local  triltuoalSv  ^gaiosl 
liit  pnor  datiM  of  title  of  aasignoes  under  aesigomcsts  of  debts 
'  ^mha  perMoal  property,  made  in  m  faraign  eoontry^ 
-  M.  But  where  an  aUachment  or  garaisllioeot  lias  been  made 
Bi  creditor  aeoording  to  the  local  Uw  ret  sit^e,  before  any  BmAgn* 
Hhl  by  the  pftrly,  or  by  operation  of  hiw  in  tnvilnm,  there  is 
^tm  for  a  distinction :  and  It  may  wdl  be  held  that  in  inch  a 


^m,  MU&P  r.  Mr/rrton.  9  titun.  (Ps.)  969^  Ml,  M»:  Btsl^  « 

if  iMtb  IswIaUy  aiaik.  whitlwr  Qm  mmgmm  can  sa*  lbs  Milor  !■  hk  own 


CM  la  Ite  aa»s  el  tKs  MKi^ppr.    That  poiathsi  bom  sosm^ 

laHMOKidsel  fsoiPily  mthv  llwB  IhcrlgHn^  of 

~  04.  ft  For.  Law. 

A^«.slMirelffe.Oabola^6M«ic&9S,it.    Bal 

1  C  It  ft  B.  377,  294:  po*t  t.  i»,  &•!. 


»  b  lo  t<  fr^n^rofd  by  Um  las  lort     %m  9 


»a.aPC. 


Asia.  i.  306,  90t. 
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case,  the  attaching  creditor  is  entitled  to  a  priority  over  the  as- 
signee. For  in  such  case  the  rule  may  justly  prevail,  *qui 
prior  est  in  tempore  potior  est  in  jure  ; '  and  the  creditor  is  equi- 
tably entitled  to  the  benefits  of  his  diligence.  A  case  to  this 
effect  is  reported  by  Casaregis,  and  reasoned  out  with  great  force 
upon  general  principles.  The  doctrine  does  not  indeed  seem  in 
its  nature  susceptible  of  any  well-founded  doubt ;  and  it  is  in  en- 
tire conformity  to  the  principles  on  the  same  subject  recognized 
both  in  England  and  in  America.^  (a) 

401.  Stoppage  in  Transitu,  —  Bevendtcatton.  —  lAens. — There 
are  some  other  matters  connected  with  this  subject  which  de- 
serve attention.  Upon  the  sale  of  goods  on  credit,  by  the  law  of 
some  commercial  countries,  a  right  is  reserved  to  the  vendor  to 
retake  them,  or  he  has  a  lien  upon  them  for  the  price,  if  unpaid; 
and  in  other  countries  he  possesses  a  right  of  stoppage  in  transitn 
only  in  cases  of  insolvency  of  the  vendee.^     The  Roman  law  did 

^  Mr.  Livermore,  in  his  Dissertations  (p.  159-162),  has  griven  the  case  and 
the  reasoning  of  Casaregis  at  large.  See  Selkrig  v.  Davis,  2  Rose,  291,810; 
Casaregis,  II  Cambista  Instruito,  c.  7,  torn.  3,  p.  64. 

a  Abbott  on  Shipp.  pt.  1,  c.  1,  s.  6;  Id.  pt.  3,  c.  9,  8.  2;  1  Doinat,CiTiI 
Law,  b.  1,  tit.  2,  s.  3,  n.  1,  2;  Id.  s.  12,  n.  13;  Id.  b.  3,  tit  1,  s.  5,  d.8,4. 
note;  Merlin,  Rdpert.  Revendication,  s.  1,  n.  8;  Code  Civil,  art  2102;  4  IV- 
dessus,  Droit  Com.  art.  939,  940,  1204;  2  Kent  Com.  540;  ante,  s.  822-328; 
3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  770. 

(a)  See  ante,  s.  183,  note.  If  by  ridge,  27  Vt.  8;  Ward  p.  Momson, 
the  law  of  the  place  of  the  domicil  25  Vt.  593.  And  the  same  is  tnK 
of  the  payee  of  a  chose  in  action,  when  a  chose  in  action  is  made  pay- 
where  the  same  is  payable,  the  chose  able  in  the  state  of  the  domicil  of  the 
is  not  subject  to  attachment  by  pro-  debtor,  although  not  subject  to  at- 
cess  of  foreign  attachment;  or  if  tachment  by  the  law  of  the  state  vbere  ' 
by  such  law  the  same  has  been  duly  the  payee  resides.  lb.  And  in  ^ 
assigned,  and  such  assignment  per-  gard  to  the  transfer  of  negotiable  se- 
fected  by  notice,  in  conformity  to  the  curities  in  payment  of  or  ascoUatenl 
law  of  the  place  of  the  domicil  of  the  security  for  an  existing  debt  of  the 
payor,  such  chose  in  action  cannot  be  assignor,  where  the  law  of  the  pl«<* 
held  upon  the  debt  of  the  payee  under  of  the  domicil  of  the  assignor  saves  »fl 
process  of  foreign  attachment.  Bay-  equities  to  the  real  owner  of  Buchse- 
lies  V.  Houghton,  15  Vt.  G26.  But  an  curities,  but  the  law  of  the  place  of 
assignment  of  such  chose  in  action,  the  assignment  gives  the  assignee  per- 
good  by  the  law  of  the  place  of  the  feet  title  under  such  assignment  it  w 
domicil  of  the  payee,  but  not  perfected  held  that  the  effect  of  the  assignment, 
according  to  the  law  of  the  place  of  and  the  title  acquired  under  it,  most 
the  domicil  of  the  payor  by  notice  to  be  determined  by  the  law  of  the  place 
him  of  such  assignment,  will  not  de-  where  the  same  was  made*  Culvert- 
feat  a  valid  attachment  of  the  same  Benedict,  13  Gray  (Mass.)  7. 
by  such  process.     Emerson  v.   Part- 
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not  generally  consider  the  transfer  of  property  to  be  complete  by 

sale  and  delivery  alone,  without  payment  or  security  given  for 

the  price,  unless  the  vendor  agreed  to  give  a  general  credit  to 

the  purchaser ;  but  it  allowed  the  vendor  to  reclaim  the  goods 

out  of  the  po;=session  of  the  purchaser,  as  being  still  his  own 

!  property.     '  Quod   vendidi,'    nay   the   Pandects,  '  non   a! iter   fit 

Bccipientis,  qnam  si  ant  -pi«j^tium  nobis  solotuni  sit,  aut  satis  eo 

uomine  datum,  vel  etiam    fidem   habuerimus  emptori  sine  ulla 

eatisfactione." '     The  present  code  of  France  gives  a  privilege  or 

I  right  of  revendication  against  the  purchaser  for  the  price  of  goods 

6old,  80  long  as  they  remain  in  the  possession  of  the  debtor.*    In 

\  respect  to  ships,  a  privilege  is  given  by  the  same  code  to  certain 

cUisses  of  creditors  (such  as  vendors,  builders,  repairers,  mariners, 

|4e.)  upon  the  ship,  which  takes  effect  even  against  subsequent 

[purchasers  until  the  ship  has  made  a  voyage  after  the  purchase,* 

[And  by  the  general  niaritirae  law,  acknowledged  in  most,  if  not 

ill   all  commercial  countries,   hj^pothecations  and   liens  are  re- 

Fcognized  to  exist  for  seamen's  wages,  and  for  repairs  of  foreign 

[abipH,  and  for  salvage,^ 

402.  Recognition  of  these  Rights  in  Foreign  Countries,  —  The 
Iqnestion  then  naturally  arises,  whether  if  such  privileges,  hypo- 
thecations, or  liens  are  recognized  in  the  country  where  the  con- 
Itoacts,  or  acts  which  give  rise  to  them  are  made,  they  are  to  be 
[deemed  obligatory  in  every  other  place  where  the  property  may 
[lie  found*  even  against  innocent  purchasers,  or  against  creditors 
l^ho  would  otherwise,  by  the  law  rei  sitee,  have  a  preference  of 
mght?  Would  an  attachment,  for  instance,  of  foreign  creditoi-s 
[I^revajl  again*<t  them  in  the  tribimals  of  the  domicil  of  such  eredi- 
I?  Upon  the  general  principles  already  stated  as  to  the  opera- 
of  contracts,  and  the  rule  that  movables  have  no  locality,  it 
^^fould  seem  that  these  privileges,  hypothecations,  and  liens 
^U^ught  to  prevail  over  the  riglits  of  subsequent  purchasers  and 
^kreditors  in  every  other  country.  That  having  once  attached 
^kght  fully  in  rem,  they  ought  not  to  be  displaced  by  the  me  re 


*  Digest*  IS*  1,  19;  Id-  14^  4,5,  18,     As  to  lietm  for  unpaid  purchiise- 
QO  lands,  iwe  ante,  a,  322  fr,  and  GUmati  i\  Brown,  1  Maaon,  219-22 L 

*  C-ode  Civil,  art.  2102,  a.  4. 

*  Code  of  Commerce,  art*  192,  193 ;  3  Pardeasua,  Droit.  Com.  art.  942,  05O» 
mlM>  I  Valin  Com.  340;  Abbott  on  Shipp.  pt.  1,  c.  1,  s.  6. 

*  Boa  mite,  s.  112*2  a y  323;  Confiit  des  Lois,  Revue  fitraug.  et  Fran9.  torn.  6, 
V  0.  S3,  p,  227,  228. 
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change  of  local  6itnat!ediion  of  the  property.^  (a)  This  doctrine  wis 
in  some  measure  recog<cabiized  in  an  important  case  in  England, 
where  the  right  of  stoppi^  ^i^^  in  transitu  was  supposed  to  depend 
upon  doctrines  of  foreign  Ib^^w,  materially  different  from  the  law 
of  England.  The  right  confexteed  by  tlie  foreign  law  was  upheld 
against  the  claims  of  English  onlf^itorsy  under  the  circumstances 
of  that  case,  which  were  somewhat  fii^^^^,  the  lien  having  been 
given  by  the  foreign  law,  and  enforced  in  the  foreign  countiy,  so 
far  as  to  compel  the  master,  who  was  in  possession  of  the  goods, 
to  recognize  it,  and  to  agree  to  hold  the  property  subject  to  it^ 

402  a.  Nevertheless,  as  we  have  already  seen,  there  is  no  in- 
considerable conflict  of  opinion  among  foreign  jurists,  and  even 
among  domestic  jurists,  as  to  the  extent  to  which  the  right  of 

1  See  Livermore,  Dissert,  p.  159,  s.  249;  ante,  8.  322. 

^  Inglis  r.  Usherwood,  1  East,  515;  Abbott  on  Sbipp.  pt  8,  c.  9,8.  3.  Oo 
that  occasion  Lord  Kenyon  said:  <The  decision  in  this  case  will  not  at  til 
trencli  upon  the  general  rule  of  law  respecting  the  right  of  stopping  good*  in 
transitu  ;  but,  giving  the  plaintiffs  the  full  benefit  of  the  argument  that  the 
delivery  of  the  goods  on  board  a  chartered  ship  was  a  delivery  to  the  bank* 
rupt,  still  the  circumstance  of  the  Russian  ordinance  set  forth  in  the  case  raries 
it  very  importantly,  and  takes  it  out  of  the  general  rule.  By  that  law,  the 
consignors,  under  the  circumstances  stated,  had  a  right  to  repossess  themselrv 
of  their  goods,  and  they  did  so  in  effect;  not  indeed  by  actually  taking  them 
out  of  the  ship  on  board  of  which  they  were  laden,  or  by  instituting  legal  pro- 
cess for  the  recovery  of  them ;  but  haVing  a  right  so  to  do,  which  it  became 
unnecessary  to  exert,  because  it  was  in  the  first  instance  acknowledged  and 
submitted  to  by  the  captain,  in  whose  possession  the  property  was,  they  im- 
posed terms  upon  him  that  he  should  sign  bills  of  lading  to  their  order,  cpon 
his  compliance  with  which,  they  suffered  the  cargo  to  proceed  to  the  place  of 
its  destination,  disposable  there  as  events  might  turn  out.  The  goods  are 
therefore  sent  with  the  condition  attached  to  them.  The  law  of  Russia  in  this 
respect  is  a  very  equitable  law;  and  I  have  often  lamented  that  our  own  code 
was  defective  in  the  same  particular.  For  every  man  contracting  to  snpplj 
another  with  goods  acts  on  the  presumption  that  that  other  is  in  a  condition 
to  pay  for  them;  and  therefore,  when  the  condition  of  the  consignee  is 
altered  at  the  time  of  the  delivery,  and  he  is  insolvent,  and  no  longer  capable 
of  performing  his  part  of  the  contract,  honesty  and  good  faith  require  that  the 
contract  should  be  rescinded.  However  the  contrary  has  been  settled  to  be 
law,  unless  the  consignor  stop  the  goods  in  transitu  before  tliey  get  intotlie 
consignee's  i)ossession.  But  this  being  a  transaction  into  a  foreiirn  country, 
where  a  more  equitable  law  in  this  respect  prevails,  I  am  far  from  lifi"? 
desirous  of  limiting  its  operation;  and,  for  the  reasons  before  given,  I  tbi»k 
that  the  consignors  have  substantially  availed  themselves  of  it;  and  Uiat  ine 
defendant,  by  delivering  the  goods  to  their  order,  has  done  no  more  than  h» 
was  bound  to  do.' 

(a)  See  Harmer  v.  Bell,  7  Moore,  P.  C.  267;  Marsh  v.  Elsworth,  37  Ah-^- 
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{privilege  or  priority  ought  to  be  allowed  in  cases  where  such 

I  privilege  or  priority  has  arisen  under  foreign  laws  against  subse- 

iquent  purchasers,  (a)  or  against  creditors  iu  the  countiy  where  the 

[property  is  subsequently  found.     Whether  an  exception  would 

|l>e  allowed  generally  in  favor  of  maritime  liens  and  privileges 

nd  priorities,  founded  upon  the  piibHc  poHcy  of  giving  them  full 

Tect  as  matters  of  public  convenience  and  interest,  founded 

ipon  the  necessities  and  exigencies  of  commerce  and  naval  inter- 

Eitirse,  may  admit  of  question.     It  is  highly  probable  however 

ifc  most,  if  not  alU  commercial  nations  will  adopt  such  an  ex- 

leeption  upon  the  principle  of  comity  sub  rautuae  vicissitudiuia 

lobtentu.     Indeed   upon  any  other  system,  bottomry  bonds,  re- 

bpondentia  bonds,   and   other  maritime   hypotliecations,   would 

Icotistitute  so  unsafe  a  security  that  no  merchant  abroad  would 

JTeoture  to  lend  his  money  upon  so  fragile  a  title,  which  might 

Ibe  undermined  or  destroyed  by  a  local  law,  wholly  unknown  and 

jtiDsuApected  by  him. 

403.    Operation  of  Assir^nment  in  Bankruptcy.  —  Hitherto  we 

ive  been  considering  cases  of  voluntary  transfers  inter  vivos, 

[id  we  are  now  naturallj^  led  to  the  consideration  of  involuntary 

gfers  by  operation  of  law  in  the  domicil  of  the  owner,  such  as 

t  eta tu table  transfers  under  the  bankrupt  or  insolvent  laws  of 

country  of  his  domicil.     The  great  question  here  is,  whether 

assignment  under  such  laws  has  a  universal  operation,  so  as 

transfer  the  movable  property  of  the  bankrupt  or  insolvent  in 

llll  other  countries  to  the  same  extent  as  a  voluntary  transfer 

jHiade  by  hira  would,  and  tlms  to  withdraw  it  from  the  process  of 

^he  local  foreign  laws  by  way  of  arrest,  attachment,  or  otherwise* 

issued  ID  favor  of  the  foreign  creditors  in  the  country  where  the 

9vable  property  is  situate.    This  question  has  been  very  gravely 

stissed  both  at  home  and  abroad  ;  and  the  courts  of  England 

dd  the  courts  of  America  have  arrived  at  opposite  conclusions 

^ting  it.     The  courts  of  tlie  former  country  uniformly  main- 

the  doctrine  of  the  universal  operation  of  such  an  assign- 

npon  all  movable  p>roperty  wherever  it  may  be  locally  situ- 

at  the  time  of  the  assignment.     Many  (but  not  all)  of  the 

[icirts  of  the  latter  country  confine  the  operation  of  such  an  as- 

aent  to  the  territory  where  the  party  is  declared  bankrupt 


(ci)  Ante,  8.  322-328;  post,  a*  424-628. 
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or  insolvent.  The  question  is  worthy  of  a  very  full  examinatioD, 
and  a  summary  of  the  I'easoning  on  each  side  of  the  question  wOI 
therefore  be  here  brought  under  review. 

404.  Those  who  maintain  that  assignments  under  bankrupt  or 
insolvent  laws  are,  and  ought  to  be,  of  universal  operation  to 
transfer  movable  property,  in  whatever  country  it  may  be  locallj 
situate,  adopt  reasoning  to  this  effect.^  (a)  The  general  princi- 
ple certainly  is,  that  personal  property  has  no  locality,  but  that, 
as  to  its  disposition,  it  is  subject  to  the  law  which  governs  the 
person  of  the  owner,  that  is  to  say,  it  is  subject  to  the  law  of  hb 
domicil.2  There  can  be  no  doubt  that  the  owner  may,  by  a  vol- 
untar}'  assignment  or  sale,  made  according  to  the  law  of  bis  domi- 
cil,  transfer  the  title  to  any  person,  wherever  the  property  maj 
be  locally  situate.^  Now  an  assignment  under  the  bankrupt  laws 
of  his  domicil  is,  by  operation  of  law,  a  valid  transfer  of  all  the 
bankrupt's  property,  as  valid  as  if  made  personally  by  him.*  The 

^  Mr.  Bell  has  examined  this  subject  with  his  usual  ability  and  aocuraej* 
and  vindicated  at  large  the  propriety  of  the  rule  giving  universal  effect  to 
assignments  in  bankruptcy.  See  2  Bell  Com.  b.  8,  c.  2,  b.  1266,  p.  684-680* 
4th  ed. ;  Id.  p.  680-691,  5th  ed. 

a  Sill  V.  Worswick,  1  H.  Bl.  690,  691 ;  Hunter  v.  Potts,  4  T.  R.  182. 

«  In  re  Wilson,  cited  1  H.  Bl.  691,  692. 

*  Sill  V.  Worswick,  1  H.  Bl.  691,  692;  Hunter  p.  Potts,  4  T.  R.  182,192; 
Phillips  i;.  Hunter,  2  H.  Bl.  402,  405;  Goodwin  v,  Jones,  3  Mass.  517.  *It 
is  a  proposition,'  said  the  court,  in  Phillips  v.  Hunter,  2  H.  Bl.  402,  403,  *nok 
to  be  disputed,  that  previous  to  the  bankruptcy  the  bankrupts  themselTtt 
might  have  transferred  or  assigned  this  property,  though  abroad,  as  abwlutely 
as  if  it  had  been  in  their  own  tangible  possession  in  this  country;  aud  it  seems 
that  the  assignees  under  their  commission  were  entitled  by  operation  of  law  to 
do  with  it,  after  the  bankruptcy,  what  the  bankrupts  themselves  might  haw 
done.'  In  Potts  v.  Hunter,  4  T.  R.  182,  192,  the  court  said:  *  The  only  ques- 
tion here  is  whether  or  not  the  property  in  that  island  (Rhode  Island)  passed 
by  the  assignment  in  the  same  manner  as  if  the  owner  (the  bankrupt)  W 
assigned  it  by  his  voluntai7  act.  And  that  it  does  so  pass  cannot  be  doubted, 
unless  there  were  some  positive  law  of  that  country  to  prevent  it.'  •  On  the 
general  reason  of  the  thing,  if  there  be  no  positive  decision  to  the  contrai7f 
no  doubt  could  be  entertained  but  that  by  the  laws  of  this  country,  ^ 
contradicted  by  the  laws  of  any  other  country  where  personal  property  0*7 
happen  to  be,  the  commissioners  of  a  bankrupt  may  dispose  of  the  personal 
property  of  a  bankrupt  here,  though  such  property  be  in  a  foreign  country' 
In  Goodwin  v.  Jones,  3  Mass.  517,  Mr.  Chief  justice  Parsons  said:  •The 

(a)  It  has  been  held  that  a  general  laws  the  assignment  was  ineffectual 

assignment    is    not    invalid    because  to  pass  land.      Watkius  v.  Wallac^i 

some  of  the  assigned  property  is  land  19  Mich.  57. 
situated  in  another  state,  by  whose 
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apOQ  his  bankrnptcy  transfers  his  whole  property  to  the  i»- 
who  thus  become  lege  loci  the  lawful  ownei^  of  it,  and 
IBtstled  to  admiaister  it  for  the  beneBt  of  all  liis  crcditoi^.  The 
Mode  of  tnmafer  is  wholly  immaterial.  The  oiily  proper  quesitioii 
ht  whether  it  u^  good  accoriliug  to  the  law  of  his  domicile  This 
ivle  is  admitted  aud  applied  in  tUl  cases  of  the  ftacce^sion  to  mo* 
liide  property  tii  cases  of  intestacy,  whore  the  [iroperty  pasiies  by 
aperattoti  of  law,  iu  the  mmo  manner,  and  to  the  same 
tslml,  aa  where  it  passes  by  the  voluntary  act  or  transfer  iu- 
r  Tiires  of  the  owner,  or  where  it  passes  by  his  last  will  or 

itaUDMU 

406.  The  same  principle  applies  with  equal  force  and  general 
Riaf  etaienoe  to  the  dii$pusition  of  the  effects  of  bankrupts  ;  for  the 
#qaal  distribution  of  all  the  funds  of  that  class  of  debtom 
the  common  concern  of  the  whole  commercial  world.  In 
of  Intestacy*  it  is  presumed  to  be  the  intent  of  the  intestate 
i  his  moTables,  which  by  fiction  of  law  have  no  locality  inde 
mdenl  of  his  person,  should  be  brought  home,  and  distributed 
irdiog  to  the  kw  of  his  domicil.  It  is  equally  to  be  pre- 
,  as  tlie  undenitanding  of  the  commercial  world,  that  the 
.'e  effects  should  follow  his  person,  and  be  dijitributed  in 
plaoe  of  his  domicil,  where  the  credit  was  bestowed,  or  the 
trmeni  expected  according  to  the  laws  thereof,^  An  assign- 
tlie  bankrupt  lanni  ought  to  be  deemed  in  all  re.speets 
.  :.  rce  arrd  validity  with  a  voluntary  assignment  of  the 
for  by  implication  of  law  he  consents  to  all  transfers 
bis  proj^erty  according  to  the  law  of  hi.^  domicil*  Great 
iences  would  follow  from  a  different  proceeding,  Diffe- 
1  commi:is»ions  might  issue  in  different  countries,  and  have 
orreitl  o(>eraUoo  simul  et  Bemel  in  different  countries.  And 
it  would  be  in  the  power  of  tlie  bankrupt  to  throw  his  pro- 

A  of  a  baaknipl'tHf^cts  rosy  be  comidersd  m  bin  own  iicl,  is  it  Is  in 
of  lawi  by  wliieh  he  h  bound,  \m  hinvi^lf  bctDjr  fx>tiipeteal  to 
asrfjrnmsnr  and  tihlitatarily  eomrniUini::  tbi^  act  which  aailiorard 
of  it,'     See  alM»  Llr«»rm«^ri'8  Divert   p   l%0,  n  210,  2.^)      Tbe 
dastiiiw  wa«  afftnnccl  bv  I«tjnl  MsiMfi«M  In  Wftdlmm  it.  Sdariov,  eiled 
i  B.  Bt  IS7-4«»*  aeto;  s.  *.  and  ».  r.  S  £a»l.  aU,  316,  doU>  $. 
i  Atom,  a  W90;  pcMl,  §  itffK  5<M, 
•in  ii  WomrM.  1  U,  Bi  OM.  69L 
•  VOmm  >u  Utamm,  I  Jokoi.  Ol  (K.  T.)  WK  4T0;  iluatar  ».  Ftolts,  4 
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perty  under  either  commission  at  pleasure,  and  to  give  local  pre- 
ferences to  different  creditors,  according  to  his  own  partialities  or 
prejudices.  Such  a  state  of  things,  and  such  conflicting  systems, 
would  lead  to  great  public  inconvenience  and  confusion,  and  be 
the  source  of  much  fraud  and  injustice,  and  disturb  the  equality 
and  equity  of  any  bankrupt  system  in  any  country.^ 

406.  There  is  great  wisdom  therefore  in  adopting  the  rule 
that  an  assignment  in  bankruptcy  shall  operate  as  a  complete  and 
valid  transfer  of  all  his  movable  property  abroad,  as  well  as  at 
home  ;  and  it  has  accordingly  received  a  very  general  sanction.  It 
is  true  that  any  nation  may  adopt,  if  it  pleases,  a  different  sys- 
tem, and  prefer  an  attaching  domestic  creditor  to  a  foreign  is- 
signee  or  to  foreign  creditors.  But  such  a  course  of  legislation 
can  hardly  be  deemed  consistent  with  the  general  comity  of  na- 
tions, and  could  scarcely  fail  to  bring  on  a  retaliatory  system  of 
preferences  in  every  other  nation  injured  thereby.  But  until 
such  a  legislation  is  positively  made  and  interposes  a  direct  ob- 
struction, the  true  rule  is  to  follow  out  the  lead  of  the  general 
principle,  that  makes  the  law  of  the  owner's  domicil  conclusiye 
upon  the  disposition  of  his  personal  property.^    This  reasoning 

1  Holmes  r.  Remsen,  4  Johns.  Ch.  (N.  Y.)  471;  Phillips  ».  Hunter,  2  E 
Bl.  402.  In  Phillips  i;.  Hunter,  2  H.  Bl.  402,  403,  the  court  said:  *  The  great 
principle  of  the  bankrupt  laws  is  justice  founded  on  equality.  This  being  tbe 
principle  of  those  laws,  it  seems  to  follow  that  the  whole  property  of  the  Unk- 
rupt  must  be  under  their  (the  assignees')  control,  without  regard  to  the 
locality  of  that  property,  except  in  cases  which  directly  militate  agaiust  the 
particular  laws  of  the  country  in  which  it  happens  to  be  situated.'  *li 
the  bankrupt  laws  were  circumscribed  by  the  local  situation  of  the  property, 
a  door  would  be  open  to  all  the  partiality  and  undue  preferences  which  thej 
were  framed  to  prevent;  it  being  easy  to  foresee  how  frequently  property  would 
be  sent  abroad  with  that  unjust  view,  immediately  previous  to  and  in  conteni- 
plation  of  bankruptcy.* 

8  Holmes  v.  Remsen,  4  Johns.  (N.  Y.)  471,  472 ;  Hunter  v.  Potts,  4  T.  R.  182, 
192;  Sill  V.  Worswick,  1  H.  Bl.  691,  693.     In  Phillips  r.  Hunter,  2  H.  Bl 
402,  405,  the  court  said:  *  It  is  true  that  the  laws  of  the  country  where  the 
property  is  situated  have  the  immediate  control  over  it,  in  respect  to  its  locality 
and  the  immediate  protection  afforded  to  it,  yet  the  country  where  the  pro- 
piietor  resides,  in  respect  to  another  species  of  protection  afforded  to  him  and 
his  property,  has  a  right  to  regulate  his  contract  relating  to  that  property.' 
And  in  Hunter  i;.  Potts,  4  T.  R.  182,  the  court  said:  *  Every  person  having 
property  in  a  foreign  country  may  dispose  of  it  in  this ;  though  indeed  if  there 
be  a  law  in  that  countiy  directing  a  particular  mode  of  conveyance,  that  most 
be  adopted.'     *  If,'  said  Lord  Loughborough,  *the  bankrupt  happens  to  have 
property  which  lies  out  of  the  jurisdiction  of  the  law  of  England,  if  the 
country  in  which  it  lies  proceeds  according  to  the  principles  of  well-regulated 
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applies  in  an  especial  manDer  to  contracts  made  in  the  very  coun- 
try where  the  party  is  declared  bankrupt,* 

407»  There  are  many  authorities  in  favor  of  this  doctrine*  As 
early  as  1723,  Lord  Talbot,  then  at  the  bar,  gave  an  opinion  that 
the  statutes  of  bankruptcy  of  England  did  not  extend  to  the  plan- 
tations ;  yet  that  tlie  personal  property  of  an  English  bankrupt 
in  the  plantations  passed  to  the  assignees.^  Lord  Hardwicke,  in 
case  in  judgment  before  him,  adopted  and  acted  upon  the  doc- 
ine  that  an  assignment  in  bankruptcy  in  England  conveyed  the 
nional  properly  of  the  bankrupt  in  foreign  countries  ;  and  that 
eir  title  would  overreach  that  of  an  attaching  creditor  after  the 
^fts»ignment,  although  at  that  time  it  was  not  made  known  to  the 
debtor.^  In  another  case  in  the  Court  of  Chancery,  in  England, 
■Id  1704,  where  the  property  of  the  owner,  who  was  domiciled  in 
pMolland,  was  tiiken  under  a  commission  of  bankruptcy,  and,  ac- 
cording to  the  laws  of  Holland,  the  administration  thereof  given' 
and  vested  in  persons  who  are  called  curators  of  desolate 
t^tes,  it  was  decided  that  the  curators  had,  immediiitely  upon 
leir  appointment,  a  title  to  recover  the  debts  due  to  the  bankrupt 
in  England,  in  preference  to  the  diligence  of  particular  creditors 
ing  to  attach  those  debts.  *  In  another  case,  in  17G9,  the 
point  was  decided.^  These  are  cases  in  which  the  rule  was 
d  in  favor  of  foreign  assignees.®  A  like  decision  in  favor  of 
gli^h  assignees  was  made  in  the  Court  of  Chancery  in  Ireland 
in  1768/  Lord  Thurlow  gave  it  the  sanction  of  his  own  great 
name  in  a  case  decided  by  him  in  1787*^ 

fuatice,  there  is  no  doubt  that  it  will  give  effect  to  the  title  of  the  assignees.  * 
■•But  if  the  law  of  that  country  preferred  Liui  (a  creditor)  to  the  a^ssi^ees, 
Ibough  I  UiUBt  suppose  that  detenuination  wrong,  yet  I  do  not  think  that  my 
toldiiig'  a  contrary  opinion  would  revoke  the  deterrai nation  of  that  country, 
on  ever  I  might  disapprove  of  the  principle  on  which  that  law  so  decided.' 
^ill  p,  Worswick,  1  H,  Bh  601,  693, 

Sill  IK  Wurswick,  1  H.  BL  691,  003,  694;  Phillips  v.  Hunter,  2  H.  BL 
ia#,  i05;  Hunt-cr  v.  Potts,  4  T.  R,  182. 

•  Livi-Minoret  Dissert.  MO;  Beames,  Ler  Mercatoria,  p.  5,  6,  6th  ed. 

•  In  Wil'<(>n\'*  Case,  cited  in  1  H.  BL  601,  692,  and  probably  decided  be- 
een  175J  and  1756.    See  also  s-  c.  cited  in  Hunter  p.  Potts,  4T.  R.  IbO,  187. 

^  Solomons  i\  Ross,  1  II«  61. 131*  note;  td.  Q9i;  B.  c.  Cooke's  Bank.  Laws, 
;,  4th  ed. 

•  Jollett  i\  Deponthieu,  1  H.  BI.  132,  note,  Id.  60L  •  Ibid. 
'  Neale  v.  Cottinghara,  1  H.  Bh  132,  note;  6.  c.  cited  in  Hunter  tn  Potts, 

T.  R^  1»4,  and  Cooke's  Bank,  Laws,  p.  30:j,  4th  ed.  1799*     See  also  Quelin 
,  Moi%»on.  1  Knapp,  26o,  note. 

•  Ex  paite  Blakes»  1  Cox,  Cases  in  Equity,  398. 
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408.  The  question  was  most  elaborately  considered  in  England 
in  two  cases  decided  in  1791,  in  which  it  was  solemnly  held  that 
the  operation  of  the  bankrupt  laws  is  to  vest  in  the  assignees  all 
the  personal  property  of  the  bankrupt,  wherever  it  may  be  sito- 
ate  ;  and  that  whenever  that  property  shall  be  brought  into  Eng- 
land by  any  person  who  has  obtained  it,  the  assignees  will  have 
a  right  to  recover  it  of  him,  for  the  benefit  of  all  the  crediton; 
and  consequently  that  an  attachment  and  recovery  of  such  pro- 
perty, made  by  a  creditor  in  a  foreign  country  after  such  assign- 
ment, will  be  held  inoperative;  upon  the  principle  that  the  title 
which  is  prior  in  point  of  time  ought  to  obtain  preference  in  point 
of  right  and  law.^  Upon  a  writ  of  error,  the  general  doctrine 
maintained  in  these  cases  was  affirmed;  but  in  its  actual  appli- 
cation it  was  restricted  to  attachments  made  by  British  creditors 
against  British  debtors.  In  this  state  the  doctiine  remained 
*until  a  very  recent  period,  when,  in  the  case  of  the  bankruptcy 
of  an  English  partner  in  a  Scotch  partnership,  it  was  discussed 
anew.  A  commission  of  bankruptcy  was  issued  in  England; 
and  subsequently  an  arrest,  attachment,  or  sequestration  was 
made  by  a  creditor,  of  debts  due  to  the  bankrupt  in  Scotland. 
The  question  then  arose,  whether  the  assignees,  or  the  attaching 
creditor,  was  entitled  to  priority ;  and  this  depended  on  the 
question  whether  an  English  commission  of  bankruptcy  passed 
to  the  assignees  the  title  to  property,  or  debts  locally  situate,  or 
due,  in  Scotland.  The  Court  of  Session  in  Scotland  held  that  it 
did ;  2  and,  upon  appeal,  this  judgment  was  affirmed  by  the  House 
of  Lords.  'One  thing,'  said  Lord  Eldon, 'is  quite  clear,  that 
there  is  not  in  any  book  any  dictum  or  authority  that  would 
authorize  me  to  deny,  at  least  in  this  place,  that  an  English 
commission  passes,  as  with  respect  to  the  bankrupt  and  his  cred- 
itors in  England,  the  personal  property  he  has  in  Scotland  or  iu 
any  foreign  county.'  ^ 

1  Sill  V,  Worswick,  1  H.  Bl.  665,  690,  691,  694;  Hunter  ».  Pott8,4  T-B- 
192;  8.  c.  in  Err.  2  H.  Bl.  402. 

2  The  Court  of  Sessions  in  Scotland  gave  very  elaborate  opinions  on  ^ 
subject,  in  the  Royal  Bank  of  Scotland  v.  Cuthbert,  commonly  cited  as  Steio « 
Case,  1  Rose,  Appx.  472;  2  Rose,  78,  91.  See  also  Smith  ».  Buchanan,  1 
East,  6;  2  Bell  Com.  684-087,  4th  ed. ;  Id.  p.  680-691,  5th  ed. 

»  Selkrig  v,  Davis,  2  Rose,  291,  314;  2  Dow,  230,  250;  2  Rose.  97.  See 
also  Ex  parte  D'Obree,  8  Ves.  82;  2  Bell  Com.  684-687,  4th  ed.;  Holmes r 
Remsen,  4  Johns.  (N.  Y.)  Ch.  460;  20  Johns.  (N.  Y.)  229.     The  judgmentof 
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409.  Propoiitiana  established  in  England.  —  This  is   now  ac- 
cordingly the  settled  law  of  England,  (a)  in  which  the  following 

Lord  EldoD,  which  was  affirmed  apparently  with  entire  unanimity,  contains 
many  striking  remarks  upon  the  difficulties  attendant  upon  any  other  system  of 
interuatioual  jurisprudence.  The  following  extracts  are  particularly  valuable 
to  be  submitted  to  the  consideration  of  the  American  courts :  *  In  whatever 
way  a  Scottish  sequestration  may  be  enforced,  the  distribution  of  a  bankrupt's 
effects  under  it  is  perfectly  different  from  what  it  is  under  an  English  commis- 
sion of  bankruptcy.  The  Scottish  law  cuts  down  all  securities  that  have  been 
made  or  g^ven  within  a  certain  number  of  days  prior  to  the  issuing  of  the 
sequestration,  whether  they  have  been  given  bona  fide,  or  given,  as  we  should 
say,  in  contemplation  of  bankruptcy.  On  the  other  hand,  in  our  law,  though 
the  approximation  of  tlie  security  to  the  date  of  the  commission  may  be  evi- 
dence that  it  was  given  in  contemplation  of  bankruptcy,  yet  it  is  but  evidence, 
and  the  security  may  be  perfectly  good.  Again,  in  England,  a  man  cannot 
become  a  bankrupt  without  committing  an  act  of  bankruptcy.  The  commis- 
sion must  be  founded  on  that  act  of  bankruptcy;  and  there  are  various  other 
differences  applying  to  the  property  of  a  bankrupt,  as  administered  under  an 
English  commission,  or  vice  versa,  as  distributed  by  the  rules  and  according  to 
the  forms  of  a  Scottish  sequestration.  If,  my  lords,  you  attempt  to  obviate 
these  inconveniences  by  a  coexisting  sequestration  and  commission,  the  diffi- 
culty is  tenfold  greater,  unless  the  one  should  be  used  merely  as  the  means  of 
assisting  the  distribution  of  the  funds  on  the  other.  What  personal  property 
shall  belong  to  the  one  proceeding,  and  what  to  the  other  proceeding,  is  no  or- 
dinary difficulty.  The  counsel  for  the  appellant  say  there  is  no  difficulty. 
That  a  debt  owing  to  the  house  in  Scotland,  wherever  the  debtor  lives,  ought 
to  go  to  the  Scotch  sequestration;  and  in  like  manner  that  the  debt  owing  to 
the  house  in  England,  wherever  the  debtor  lives,  should  go  to  the  commission. 
But  the  house  may  be  constituted  of  persons  of  whom  it  may  be  difficult  to 
say  whether  a  man  is  a  Scotchman  or  an  Englishman.  It  may  hapjven  that  a 
house  is  composed  of  persons,  some  of  whom  reside  in  Scotland  and  some  in 
England.  I  should  wish  to  know,  not  only  how  the  joint  debts  due  to  one  firm, 
and  the  joint  debts  due  to  the  other,  are  to  he  distributed;  but  where  separate 
debts  are  due  to  each,  whether  the  separate  debts  are  to  be  a  fund  of  distnbu- 
tion  under  the  English  commission,  or  under  the  Scottish  sequestration,  or 
what  is  to  become  of  them.  All  these  ditDculties  certainly  belong  to  this  case. 
But  notwithstanding  that,  one  thing  is  quite  clear,  there  is  not  in  any  book 
any  dictum  or  authority  that  would  authorize  me  to  deny,  at  least  in  this  place, 
that  an  English  commission  passes,  as  with  respect  to  the  bankrupt  and  his 
creditors  in  England,  the  personal  property  he  has  in  Scotland,  or  in  any 
foreign  comitry.  It  is  admitted  that  the  assignment  under  the  English  com- 
mission, as  between  the  bankrupt  and  the  English  and  Scotch  proprietors, 
passes  the  Scotch  property,  and  vests  in  the  assignees,  when  the  Scotch  credi- 
tors have  not  used  legal  diligence.  I  think  the  case  was  put  at  the  bar  thus: 
That  the  commission  of  bankruptcy  operated  so  as  to  bring  into  the  fund  the 
Scotch  personal  property,  provided  that  such  personal  property  was  not  ar- 
rested by  legal  diligence  in  Scotland,  prior  to  the  intimation  of  the  assignment 
in  Scotland.    It  was  therefore  argued  that  this  was  to  be  put  on  the  same 

(a)  See  In  re  Blithman,  35  Beav.  219. 
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propositions  are  firmly  established ;  firsU  that  an  assignment  under 
the  bankrupt  law  of  a  foreign  country  passes  all  the  personal  pro- 
perty of  the  bankrupt  locally  situate,  and  debts  owing  in  Eng- 
land ;    secondly^  that   an   attachment  of  such   property  by  an 
English  creditor,  after  such  bankruptcy,  with  or  without  notice 
to  him,  is  invalid  to  overreach  the  assignment ;  thirdly^  that  in 
England  the  same  doctrine  holds  under  assignments  by  her  own 
bankrupt  laws,  as  to  personal  property  and  debts  of  the  bankrupt 
in  foreign  countries ;  fourthly^  that,  upon  principle,  all  attach- 
ments made  by  foreign  creditors,  after  such   assignment  in  a 
foreign  country,  ought  to  be  held  invalid  ;  fifthly^  that  at  all 
events  a  British  creditor  will  not  be  permitted  to  hold  the  pro- 
perty acquired  by  a  judgment  under  any  attachment  made  in  a 
foreign  country  after  such  assignment ;  and,  sixthly^  that  a  foreign 
creditor,  not  subjected  to  British  laws,  will  be  permitted  to  retain 
any  such  property  acquired  under  any  such  judgment,  if  the 
local  laws  (however  incorrectly  upon  principle)  confer  on  him  an 
absolute  title.^    There  is  no  inconsidei-able  weight  of  American 
authority  on  the  same  side  ;  but  it  must  be  admitted  that  the  pre- 
ponderating authority  is  certainly  now  the  other  way.^ 

footing  as  the  case  of  the  assignation  of  a  particular  debt  to  a  particular  indi- 
vidual. Now,  your  lordships  need  not  be  told  that,  by  the  law  of  Scotland,  if 
B.  assign  a  debt  which  is  due  from  C.  to  B.,  a  creditor  of  B.  may  arrest  that 
debt  in  the  hands  of  the  debtor,  notwithstanding  the  assignment,  unless  the 
assignee  has  given  an  intimation  formally  to  the  person  by  whom  the  debt  is 
owing.  That  must  be  admitted.  Upon  that  it  has  been  insisted  here  that  no 
intimation  has  been  given,  and  that  this  subsequent  arrestment  in  1798  ought 
to  have  the  preference  of  the  title  of  the  assignees  under  the  commission,  that 
was  sued  out  in  the  year  1782.*  2  Rose.  3 14-^516.  He  afterwards  proceeded  to 
decide  that  no  intimation  was  necessary ;  and,  if  necessary,  it  was  given.  Id. 
318,  319.     See  Quelin  v.  Moisson,  1  Knapp,  265. 

i  2  Bell  Com.  s.  1266,  p.  687-690,  4th  ed. ;  Id.  p.  680-690,  5th  ed. ;  Holmes 
V,  Remsen,  4  Johns.  Ch.  (N.  Y.)  460;  20  Johns.  (N.  Y.)  229;  Dwarris  on  Sta- 
tutes, 650,  651. 

2  Mr.  Chief  Justice  Parsons  certainly  held  this  opinion  in  Goodwin  v. 
Jones,  3  Mass.  517.  And  Mr.  Chancellor  Kent  has  sustained  it  in  one  of  bis 
most  elaborate  judgments,  which  will  well  reward  a  diligent  perusal.  Holmes 
V.  Remsen,  4  Johns.  Ch.  (N.  Y.)  460.  This  is  also,  as  we  shall  see,  the  law 
in  France  and  Holland.  Post,  s.  417.  See  Parish  v.  Seton,  Cooper's  Bank. 
Law,  27;  Holmes  v.  Remsen,  4  Johns.  Ch.  (N.  Y.)  484;  20  Johns.  (X.  Y) 
258;  Blake  v.  Williams,  6  Pick.  (Mass.)  312,  313;  Merlin,  Repertoire,  Faillit^ 
et  Banqueroute,  Art.  10.  Mr.  Chancellor  Kent,  in  his  Commentaries,  2  Kent 
Com.  404-408,  has  with  great  candor  admitted  that  the  American  doctrine  is 
now  established  the  other  way  by  a  preponderance  of  authority;  although  he 
has  an  undisguised  distrust  of  the  validity  of  its  foundation.     There  are  not 
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410,  The  American  Doctrine,  —  Reasons  in  its  Support,  — The 
reasoning  which  is  urged  in  support  of  what  may  be  deemed 
the  American  doctrine  is  to  the  following  effect,  (a)  It  is  ad- 
mitted that  the  general  rule  is,  that  personal  property,  including 
debts,  has  no  locality,  but  follows,  as  to  its  disposition  and  tnms- 
fer,  the  law  of  the  domicil  of  the  owner.  But  every  eountiy 
may  by  positive  hiw  regulate  as  it  pleases  the  disposition  of  per- 
sonal property  found  within  it,  and  may  prefer  its  own  attaching 
creditors  to  any  foreign  assignee  ;  aud  no  other  country  has  any 
right  to  question  the  determination.  When  there  is  no  positive 
law,  the  general  rule  is  to  govern,  with  the  exception  of  such  cases 
as  fall  within  the  known  principle  of  Huberus,  that  it  is  not  pre- 
judicial to  the  state,  or  to  the  just  rights  of  its  citizens.  And  this 
exception  ia  the  very  ground  upon  which  the  objection  to  the 
ubiquity  of  operation  of  the  bankrupt  laws  of  a  country,  as 
respects  the  personal  estate  of  the  bankrupt,  is  to  be  rested.^  (J) 

411.  There  is  a  marked  distiuctioix  between  a  voluntary  con- 
Teyance  of  property  by  the  owner,  and  a  conveyance  by  mere 
operation  of  law  in  cases  of  bankruptcy  in  invitum*  Laws  cannot 
force  the  will,  nor  compel  any  man  to  make  a  conveyance.  In 
place  of  a  voluntary  conveyance  of  the  owner,  all  that  the  legisla- 
ture of  a  country  can  do,  when  justice  requires  it,  is  to  assume 
the  disposition  of  his  property  in  invitum.  But  a  statutitble  con- 
veyance, made  under  the  authority  of  any  legislature,  cannot 
operate  upon  any  property,  except  that  which  is  within  its  own 
territory.  This  makes  a  solid  distinction  between  a  voluntary 
conveyance  of  the  owner  and  an  involuntary  legal  conveyance 
by  the  mere  authority  of  law.  The  former  has  no  relation  to 
place ;   the   latter,  on    the   contrary,  has   the   strictest  relation 

a  few  jtirists  in  America,  each  of  whom  may  be  diajiosed  to  use  on  this  occa* 
slon  the  lanp-uageof  a  great  orntorof  antiquity,  'Ego  asseuiior  Scaevolio.*    Sco 
liivcrmore,  Dissert,  s.  22S-218,  p.  140-158.     There  are  in  Mr.  Henry's  Appen- 
dix to  his  work  on  Foreign  Law,  p.  251-2o8s  some  curious  opinions  given  by 
ifi  1715,  as  to  the  effect  of  an  attachmeat  after  a  foreign  bankruptcy. 
I>erisme  p.  Martin,  Wythe  (Va,)  133. 
I  iiUke  r.  Williams,  6  Pick.  (Mass.)  286;  Olivier  v,  Towneft,14  Mart  (La*) 
,  97-1  tX);  Milne  v.  Moreton,  6  Biun.  (Pa.)  353, 

(a)  See  Betton  w.  Valentine,  1  Cur-  (b)  See  Very  v.  McHenry,  20  Me, 
C.  C,  168;  Booth  i\  Clark,  17  208;  Frazier  v.  Frederick^  t  Zab, 
.  322;  Tully  w.  Herrin.  U  Mias.     (N*  J,)  IGG, 
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to  place.  This  distinction  is  insisted  on  with  great  force  by  Lord 
Kames.^  (a)  It  is  therefore  admitted  that  a  voluntary  assign- 
ment by  a  party,  according  to  the  law  of  his  domicile  will  pasB 
his  personal  estate,  whatever  may  be  its  locality,  abroad  as  well 
as  at  home.  (6)  But  it  by  no  means  follows  that  the  same 
rule  should  govern  in  cases  of  assignments  by  operation  of 
law.  ((?) 

412.  The  true  rule  in  such  cases  is  to  hold  that  the  assignees 
are  in  the  same  situation  as  the  bankrupt  himself  in  regaidto 
foreign  debt.  They  take  the  property  under  the  assignment,  sub- 
ject to  every  equity  belonging  to  foreign  creditors,  and  subject  to 
the  remedies  provided  by  the  laws  of  the  foreign  country  where 
the  debt  is  due  ;  and  when  they  are  permitted  to  sue  in  a  foreign 
country,  it  is  not  as  assignees  having  an  interest,  but  as  the  repre- 
sentatives of  the  bankrupt.  They  stand  upon  the  footing  of 
administrators  only,  with  a  right  to  sue  for  the  benefit  of  aU  the 
creditors.  But  our  local  law  will  not  regard  the  choses  in  action 
of  the  debtor  as  exclusively  appropriated  to  the  use  of  such  asp 
signees ;  and  a  preference  can  be  gained  by  them  only  by  pursn- 
ing  the  remedies  which  our  local  laws  afford.  This  was  formerly 
the  rule  in  England.^ 

413.  Nor  can  it  be  truly  said  that  an  assignment  by  the  bank- 
rupt laws  is  with  the  consent  of  the  bankrupt,  because  he  assents 
by  implication  to  such  laws.  This  is  a  very  unsafe  and  dangerous 
principle  on  which  to  risk  the  doctrine ;  for  in  the  same  way  it 
may  be  said  that  a  man  committing  a  crime  for  which  his  estate 
is  forfeited,  voluntarily  consents  to  its  transfer.  But  the  princi- 
ple, whether  correct  or  not,  can  only  apply  to  cases  where  the 
debtor  and  creditor  belong  to  the  same  country.  It  is  wholly 
inapplicable  to  foreign  creditors. 

1  Kames  Eq.  b.  3,  c.  8,  s.  6;  Remsen  v.  Holmes,  20  Johns.  (N.  Y.)2'^' 
259;  Milne  v.  Moreton,  6  Binn.  (Penn.)  353,  369;  ante,  s.  351  b. 

2  See  Mawdesley  t?.  Parke,  cited  1  H.  Bl.  680. 

(a)  Woodward  r.  Roane,  23  Ark.  under  and  by  force  of  the  insolvent 

526;  Thurraan  v.  Stock  well,  cited  in  law  of  his  domicil,  cannot  pass  real 

35  N.  Y.  661 ;  Frazier  v.  Fredericks,  estate  situated  in  another  state.    See 

4  Zab.  (N.  J.)  162.  Hutcheson  v.  Peshine,  1  Green  (N.  J- 

{h)  See  Speed  v.  May,  17  Penn.  St.  Eq.)  167;   Rodgers  v.  Allen,  3  Ham. 

91;  Law  v.  Mills,  18  Penn.  St.  185.  (Oh.)  488;  McCuUougb   v.  Rodrick, 

(c)  It  is  well  settled  that  a  general  2  id.  234;  Osbom  v,  Adams,  18  Pick. 

assignment  by  an  insolvent  debtor,  (Mass.)  247. 
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414.  Besides,  national  comity  requires  us  to  give  effect  to  such 
assignments  only  so  far  as  may  be  done  without  impairing  the 
remedies,  or  lessening  the  securities,  which  our  laws  have  pro- 
vided for  our  own  citizens.  The  rule  is :  *  Quatenus  sine  pre- 
judicio  indulgentium  fieri  potest.'  ^  And  after  all  this  is  mere 
comity,  and  not  international  law.  All  comity  of  this  sort  must 
be  built  up,  in  a  great  measure,  upon  the  doctrine  of  reciprocity ; 
and  this  is  extremely  diflScult  from  the  known  diversities  in  the 
jurisprudence  of  different  nations.^  It  would  prejudice  the  rights 
and  remedies  of  our  citizens  in  our  own  courts  to  suffer  the  as- 
signments under  foreign  bankrupt  laws  to  prevail  over  their  own 
diligence  in  seeking  remedies  against  their  debtors  in  our  own 
courts.  If  there  is  in  such  cases  a  conflict  between  our  own  laws 
and  foreign  laws  as  to  the  rights  of  our  citizens,  and  one  of  them 
must  give  way,  our  own  laws  ought  to  prevail.^  The  most  con- 
venient and  practical  rule  is,  that  statutable  assignments,  as  to 
creditors,  shall  operate  intra-territorially  only.  If  our  citizens 
conduct  themselves  according  to  our  laws  in  regard  to  the  pro- 
perty of  their  debtors  found  within  our  jurisdiction,  it  is  reason- 
able that  they  should  reap  the  fruits  of  their  diligence,  and  not 
be  sent  to  a  foreign  country  to  receive  such  a  dividend  of  their 
debtors'  effects,  as  the  foreign  laws  allow.  If  each  government 
in  cases  of  insolvency  should  sequester  and  distribute  the  funds 
within  its  own  jurisdiction,  the  general  result  will  be  favorable 
to  the  interest  of  creditors,  and  to  the  harmony  of  nations. 
This  is  the  rule  adopted  in  all  cases  of  administration  of  the  pro- 
perty of  deceased  persons ;  and  there  is  no  real  difference  between 
the  principle  of  those  cases  and  of  cases  of  bankruptcy.  *  (a) 

415.  Change  of  the  English  Doctrine.  —  Down  to  the  time  of  the 
American  Revolution,  this  may  be  fairly  deemed  to  have  been 
the  English  doctrine.     It  has   since   been   changed.     Even   in 

»  Huberus,  lib.  1,  tit.  3,  De  Confl.  Lepr-  s.  2. 

«  Blake  v.  Williams,  6  Pick.  (Mass.)  286, 313^315 ;  Milne  v.  Moreton,  6  Binn. 
(Penn.)  353,  375;  Remsen  r.  Holmes,  20  Johns.  (N.  Y.)  229,  263,  204. 

•  Potter  V.  Brown,  5  East,  124 ;  ante.  s.  326. 

*  Bemsen  v.  Holmes,  20  Johns.  (N.  Y.)  229,  265;  Milne  v,  Moreton, 
0  Binn.  (Penn.)  353,  301;  Blake  v.  Williams,  6  Pick.  (Mass.)  286. 

(a)  See  Booth  v,  Clark,  17  How.  son  River  Tns.  Co.,  10  Gray  (Mass.) 

Z^;  May  r.  Breed,  7  Cash.  (Mass.)  170;  Chafee  r.  Fourth  National  Bank, 

41  ;  Taylor  v.  Columbian  Ins.  Co.,  14  71  Me.  514. 
Allen  (Mass.)  355;  Pingree  v.  Uud- 
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England  the  principle  has  not  as  yet  been  applied  in  fayor  of  any 
foreign  countries,  except  such  as  have  bankrupt  laws  in  foimor 
substance  ;  and  we  have  none  in  our  country.^  It  can  make  no 
difference  in  the  case  whether  the  debt  of  the  attaching  crediU^ 
accrued  here  or  in  foreign  countries ;  for  in  either  case  the  ques- 
tion is  not  as  to  the  validity  of  the  contract,  but  as  to  a  coUatenI 
matter,  that  is  to  say,  the  effect  to  be  given  to  it  in  a  conflict 
between  rights  growing  out  of  our  own  laws  and  those  of  a  fo- 
reign country.^  (a) 

416.  Validity  of  Voluntary  Assignments. — Neither  is  it  true 
that  even  the  voluntary  conveyances  of  parties  in  all  cases  are  to 
be  held  valid  where  they  are  prejudicial  to  the  rights  and  reme- 
dies of  our  own  citizens.  In  Massachusetts,  for  instance,  it  baa 
been  held  that  a  voluntary  assignment  by  a  debtor  of  all  his  pro- 
perty, made  in  Pennsylvania  for  the  benefit  of  creditors  gene- 
rally, shall  not  prevail  over  a  subsequent  attachment  of  the  funds 
of  the  debtor  made  after  the  assignment ;  because  such  an  assign- 
ment would  be  void  by  the  laws  of  Massachusetts,  if  made  in 
that  state,  as  being  in  fraud  of  creditors ;  and  it  is  unjust  and 
unequal  in  its  effects,  and  prejudicial  to  the  citizens  of  the  State. 
In  such  a  case  therefore  the  party  who  shall  by  process  first 
attach  the  debt  or  seize  the  property  ought  to  prevail,  whether 
creditor  or  assignee.^  (6) 

417.  Old  Law  of  France  and  Holland.  —  It  is  admitted  in  the 
reasoning  in  the  American  cases,  that  the  old  law  of  France  and 

1  Remsenr.  Holmes,  20  Johns.  (N.Y.)  229;  Blake  w, Williams,  6  Pick.  (Mass.) 
286;  Milne  v.  Moreton,  6  Binn.  (Penn.)  353;  Wallace  p.  Patterson,  2  Htff. 
&  McH.  (Md.)  403;  Abraham  v.  Plestoro,  3  Wend.  (N.  Y.)  538,  549,  550. 

«  Milne  v.  Moreton,  6  Binn.  (Penn.)  360. 

»  Ingraham  r.  Geyer,  13  Mass.  146,  cited  6  Pick.  (Mass.)  307.    See  also 
Olivier  v.  Townes,  14  Martin  (La.)  93, 97-100.    This  summary  of  the  America 
reasoning  is  principally  extracted  from  the  three  leading  cases  of  Milne  r. 
Moreton,  G  Binn.  (Penn.)  353,  Remsen  v.  Holmes,  20  Johns.  (N.  Y.)  229,  and 
Blake  v.  Williams,  6  Pick.  (Mass.)  286,  where  the  subject  is  very  elaborately 
discussed.     The  same  doctrine  will  be  found  supported  in  other  American 
cases,  cited  in  2  Kent  Com.  406-408.     See  also  Olivier  r.  Townes,  2  Mart. 
N.S.  (La.)  93,  99;  Harrison  v,  Sterry,  5  Cranch,  289;  Ogden  v.  Saunders, 
12  Wheat.  213,  360-369;    Saunders  tJ.  Williams,  5  N.  H.  213;    Plestoro  r. 
Abraham,  1   Paige  (N.  Y.)  237;  3  Wend.   (N.  Y.)  538;   Fox  r.   Adams, 
5  Greenl.  (Me.)  245;  Wallace  v.  Patterson,  2  Harr.  &  McH.  (Md.)  463;  Og- 
den V.  Saunders,  12  Wheat.  213,  359-362;  ante,  s.  399-401. 

(a)  See  Einer  v,  Beste,  32  Mo.  240. 

\b)  See  Lehmer  v.  Herr,  1  Duv.  (Ky.)  860. 


V 


At.  A] 


nBSOlf  AL  PROPKBTT. 


577 


in  coincidence  with  the  British  doctrine.*  The  mod- 
i  biraf  tliote  countries  i^  equally  decisive  in  its  support,  and 
rjr  fceent  oases  have  given  it  a  complete  confirmation  in  their 
The  principal  grounds  of  their  decisions  may  be 
up  in  the  following  propositions.  (1)  That  the  law  of 
domJctl  may  rightfully  devest  the  debtor  of  the  administra- 
of  bis  property,  and  place  it  under  the  administration  of  aa- 
i«yndics.  (2)  That  laws  who^e  effects  art*  to  reguhite 
ity  and  incapacity  of  persons,  their  personal  actions, 
id  ibeir  movables*  everywhere  belong  to  the  category  of  per- 
wmX  alAtittes.  (3)  That  it  is  a  matter  of  universal  jurispru- 
aml  «f!pecially  of  that  of  France  and  the  Netherlands,  that 
M  di^bu,  actively  considered,  of  an  inhabitant  against  a  foreigner, 
a  part  of  his  movable*  projj^rty,  and  have  their  locality 
pfaioe  of  domicil  of  the  creditor.^  At  the  same  time,  it  is 
Ibai  a  parcbaser  from  the  bankrupt,  in  a  foreign  country, 
fiop0ity  itiet^o  locally  situate,  would  be  entitled  to  hold  it 
tfaa  aastgneea^  if,  at  the  time^  he  had  no  knowledge  of 
bankruptcy,  or  of  any  intent  to  defraud  creditors.* 

Cam^rmalofy  Attn^nment  %  the  BankrupL —  The  Ameri- 

ine  haa  been  followed  out  to  another  result.     Suppose 

llie  fact  in  one  case}^  after  a  commission  and  assignment 

ihuikruptcy  in  England,  the  bankrupt  sliould  voluntarily  make 

ilMlnDaCory  conveyance  in  aid  of  the  commisbion  ;  the  question 

^wlielber  il  will  have  the  effect  of  a  voluntary  assignment,  so 

nio  defemi  a  aub&equent  attachment  in  America.     It  has  been 

iddl  bjr  a  tearoed  judge  in  New  York  that  it  will  not ;  because, 

if  Ika  law  of  England,  the  commission  devests  the  title  of  the 

laknipC  in  all  his  property  throughout  the  world,  and  ho  no 

^Br  baa  any  capacity  to  convey  it ;  but^  in  reganl  to  that  pro- 

^K  lie  b  to  be  treated  as  civiltter  mortuus>     There  is  greal 

^Klcy  in  maintaining   this  dcK^trine*     For  if  the  etatutable 

^Htoent  does,  per  ae,  transfer  the  personal  property  of  the 

Knipl  in  foreign  countries  to  the  assignees,  and  devest  all  bis 


►.  Ummn,  i  Johnt.  Ch.  (N.  Y.)  iM;  20  Johm,  (S.  T.)  CSS; 
ibi  fw  Wiliams,  H  Pirk.  (>tiiM.)  S12,  313 ;  Ant«,  i*  iOO,  note;  lietiry  on 
B.  Lw,  fi.  I97*lia,  l5ft-10U.  248-250. 

•  llwHis,  lyperlebe.  P«lllit4  and  B«iqcien>«(s,  •.  2,  8,  art.  10,  p^  418; 
M  r«Mign  Uw.  ^  127-133,  17& 


•  Mcrifai.  iiL  p.  ili^  416, 

•  Me.  Jofliee  Halt,  la  ^ 


V.  Ilc^lnm,  20  Johni.  (N.  Y.)  267. 
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title  to  it,  then  it  would  seem  to  follow  that  a  subsequent  attach- 
ment of  it  must  be  wholly  inoperative,  because  he  has  no  longer 
any  attachable  interest  in  it.  We  are  not  at  liberty  to  treat  the 
property  as  still  in  him  for  one  purpose,  and  out  of  him  bt 
another.  The  doctrine  of  Mr.  Chancellor  Kent  is  certainly  beie 
far  more  satisfactory,  giving  to  such  a  voluntary  assignment  i 
full  confirmatory  effect.^ 

419.  Other  Questions  concerning  Assignment  in  Bankruptcy. -^ 
There  are  some  other  questions  arising  from  the  operation  of 
foreign  bankrupt  laws,  and  other  analogous  systems  of  proceed- 
ing for  the  benefit  of  creditors  generally,  in  invitum,  which  have 
come  under  judicial  cognizance,  and  deserve  attention.  In  the 
first  place,  suppose  a  British  subject  is  declared  bankrupt,  while 
he  is  on  a  voyage  in  transitu  from  England  to  America;  and 
he  has  a  large  shipment  of  property  with  him  ;  is  he  entitled  to 
hold  it  when  it  arrives  in  America  ?  Or  can  his  assignees  main- 
tain a  suit  against  him,  or  against  other  persons,  holding  it  for 
his  use,  not  being  creditors?  It  has  been  held,  by  a  learned 
Chancellor  of  New  York  (Walworth),  that  the  assignees  are 
entitled  to  recover,  upon  the  ground  that  the  assignment  ope- 
rates as  a  good  conveyance  to  them  against  the  bankrupt,  and 
those  holding  for  his  use.  On  that  occasion  the  learned  judge 
stated  the  distinction  between  that  case  and  the  preceding  cases. 
*  In  those  cases,'  said  he,  '  the  contest  was  between  foreign 
assignees  and  domestic  creditors  claiming  under  the  laws  of  the 
country  where  the  property  was  situate,  and  where  the  suite 
were  brought.  The  question  in  those  cases  was,  whether  the 
personal  property  of  the  debtor  was  to  be  considered  as  having 
locality,  for  the  purpose  of  giving  a  remedy  to  the  creditors 
residing  in  the  country  where  the  property  was  in  fact  situated 
at  the  time  of  the  foreign  attachment.  In  this  case  the  contro- 
versy is  between  the  bankrupt  and  his  assignees  and  creditors, 
all  residing  in  the  country  under  whose  laws  the  assignment  was 
made.  Even  the  property  itself  at  the  time  of  assignment  was 
constructively  within  the  jurisdiction  of  that  country,  being  on 
the  high  seas,  in  the  actual  possession  of  a  British  subject.  0^- 
der  such  circumstances  the  assignment  had  the  effect  to  change 
the  property,  and  devest  the  title  of  the  bankrupt,  as  if  the 

1  Holmes  t;.  Remsen,  4  Johns.  Ch.  (N.  Y.)  489. 
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Bame  had  been  sold  in  England  under  an  execution  against  him, 
or  he  had  voluntarily  conveyed  the  same  to  the  assignees  for 
the  benefit  of  his  creditors/*  Upon  an  appeal  however  this 
doctrine  was  not  in  terms  confirmed  by  the  appellate  court ;  and 
some  of  tlie  judges  dissented  from  the  doctrine  of  the  chancellor. 
But  the  case  was  ultiraately  reversed  on  another  point.'* 

420.  Remarks  on  the  American  Doctrine.  —  It  is  obvious  that 
the  great  question  involved  in  this  case  was,  whether  an  assign- 
ment under  a  foreign  bankrupt  law  operates  as  a  transfer  of  per- 
inal  property  in  this  country.  It  matters  not,  in  respect  to  the 
bankrupt  himself,  or  others  claiming  under  him,  not  being  credi- 
tors or  purchasers,  whether  it  operates  as  a  legal  or  as  an  equita- 
ble transfer.  In  either  way  it  will  devest  him  of  his  beneficial 
interest.  Upon  this  point,  it  is  impossible  not  to  feel  that  the 
geneml  current  of  American  authority  is  in  perfect  coincidence 
Irith  that  of  England,  in  favor  of  the  title  of  the  assignees.^  In 
lost  of  the  cases  in  which  assignments  under  foreign  bankrupt 
iws  have  been  denied  to  give  a  title  against  attaching  creditors, 
t  has  been  distinctly  admitted  that  the  assignees  migbt  maintain 
itdta  in  our  courts  under  such  assignments  for  the  property  of 
the  bankrupt,*     This  is  avowed  in  the  most  unequivocal  manner 

>  Plestoro  p.  Abraham,  1  Paige  (N.  Y.)  236;  3  Wend.  (N,  Y.)  538. 

L*  Abraham  i\  Pleatoro»  3  Wend.  (N.  Y.)  53&     It  is  difficult  to  perceive 

the  doctrine  of  the  chancellor,  as  to  the  oi^eration  of  the  British  bankrupt 

upon  British  subjects  and  their  property  in  transitu  can  be  answered. 

le  transfer  must  t>e  admitted  to  be  operative  to  devest  the  bankrupt's  title  to 

extent  of  an  estoppel  as  to  his  own  personal  claim  in  opposition  to  it;  for 

law  of  America,  b«  it  what  it  may,  had  not  then  operated  upon  it.     It  was 

•locaUy  within  our  jurisdiction.     No  one  could  doubt  the  right  of  the 

to  personal  property  locally  in  England  at  the  time  of  the  assignment, 

what  respect  does  8uch  a  case  differ  from  a  case  where  it  has  not  pasned  into 

>ther  jurisdiction?     Is  there  any  substantial  difference  between  its  being  oti 

of  a  British  vessel  and  its  being  on  board  of  an  American  vessel  on  the 

rb  ^eas?     See  ante,  s.  391. 

Bee  I  H.  BI,  691;  6  M,  &  S.  126;  1  East,  6;  Cooke'a  Bank.  Laws,  (4th 
.)  804;  Doug.  161,  170;  ante,  a.  403-410. 

•  In  Alivon  r.  Fumival,  1  C.  M.  &  R.  296^  it  was  held  that,  if  by  the  law 

the  foreign  country  the  assignees  or  syndics  of  a  foreign  bankrupt  may  sue 

>♦  the  same  right  to  sue  in  England  will  be  allowed  by  the  comity  of 

\\  and  that  if  there  are  three  assignees  or  syndics  appointed  mider  the 

law,  ftod  two  may  by  that  law  sue  without  joining  the  thirds  the  same 

it  to  sue  by  two  will  be  acknowledged  and  enforced  by  the  same  comity  in 

agland*     Upon  that  oocasion  Mr.  Baron  Parke,  in  deliTering  the  opinion  of 

le  courti  said:  *  This  Is  a  peculiar  right  of  action  created  by  the  law  of  the 
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in  the  leading  cases  in  Pennsylyania  and  New  York,  alieidy 
cited,  and  it  is  silently  admitted  in  those  in  Massachusetts.^ 
And  unless  the  admission  can  be  overthrown,  it  surrenden  the 
principle ;  for  no  one  will  contend  that  the  assignees  cui  mm 
either  in  law  or  in  equity  in  our  courts,  unless  they  possess  some 
title  under  the  assignment.  The  point  has  hitherto  been  a  stnig- 
gle  for  priority  and  preference  between  parties  claiming  against 
the  bankrupt  under  opposing  titles ;  the  assignees  claiming  &r 
the  general  creditors,  and  the  attaching  creditors  for  their  sepa- 
rate rights. 

421.  Language  of  Marshall^  C.  J.  —  It  is  true  that  Mr.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court  m  Harri- 
son v.  Sterry,^  used  the  following  language :  *  As  the  bankrupt 
law  of  a  foreign  country  is  incapable  of  operating  a  legal  transfer 
of  property  in  the  United  States,  the  remaining  two  thirds  of  the 
funds  are  liable  to  the  attaching  creditors,  according  to  the  legal 
preference  obtained  by  their  attachments.'  But  the  very  tenns 
of  this  statement  show  that  the  court  were  examining  the  poiot 
only  as  between  the  conflicting  rights  of  the  assignees  and  those 
of  the  attaching  creditors,  and  not  in  relation  to  the  bankrupt 
himself.  And  this  is  manifestly  the  light  in  which  the  doctrine 
was  contemplated  by  the  majority  of  the  court  in  a  subsequent 
case.^ 

422.  Bankruptcy  of  one  Partner,  —  In  cases  of  partnershipi 
where  there  are  different  firms  in  different  countries,  or  some  of 
the  partners  reside  in  one,  and  some  in  another  country,  there 
are  still  more  embarrassing  difficulties  attendant  upon  questions 
of  foreign  bankrupt  assignments.  If  one  partner  is  declared  » 
bankrupt  under  a  foreign  commission,  his  share  and  interest  only 
in  the  funds  there  can  pass  to  his  assignees,  as  against  the  part- 
country,  and  we  think  it  may  by  the  comity  of  nations  be  enforced  in  this,  is 
much  as  the  right  of  foreign  assignees  or  curators,  or  foreign  corporations 
appointed  or  created  in  a  different  way  from  that  which  the  law  of  thi«  country 
requires.*     See  ante,  s.  355,  399,  400;  post,  s.  565,  566. 

1  Holmes  v.  Remsen,  4  Johns.  Ch.  (N.  Y.)  485;  20  Johns.  (N.  T)^ 
263;  Milne  d.  Moreton,  6  Binn.  (Penn.)  303, 374;  Livermore,  Di.«<8ert  142,152; 
Blake  v,  Williams,  6  Pick.  (Mass.)  305;  Ingraham  v.  Geyer,  13  Ma«.  l^^- 
147;  Goodwin  v.  Jones,  3  Mass.  517.  But  see  contra,  Orr  r.  Amory,  11  M«»- 
25.     See  ante,  s.  399,  note;  post,  s.  566. 

»  5  Cranch,  289,  302.  See  also  Ogden  o.  Saunders,  12  Wheat.  861, 8©- 
364. 

«  Ogden  w.  Saunders,  12  Wheat.  359-365. 
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ID  ttooiber  cooatry.  And  of  course  ibey  mudt  take  subject 
an  aoooimi  between  all  the  partners,  and  stand  precbely  as  the 
ildoeat  on  a  settlement  of  all  claims  as  between  debtor  and 
I  Ijei  as  suppose  ibe  case  of  a  partnership  in  the  British 
Indim  and  in  England ;  and  one  of  the  partners  resides  in 
aad  beoomes  bankrupt^  and  an  assignment  is  made  ;  and 
A  British  West  India  creditor  of  the  firm  attaches  a 
dtH!  lo  the  firm  in  the  West  Indies,  and  procures  a  judgment 
d  Mlisfiietion  there*  Can  he  be  compelled  to  refund  the  same 
m  ft  svit  brought  by  the  assignees  against  him  in  England  ? 
r  Willmm  Grant,  in  a  case  of  this  sort^  decided  in  Uie  negative  ; 
id  on  ihai  occs^ion  seemed  to  have  great  difficulty  in  reconcile 
■  hie  mind  to  the  decisions  upon  the  more  general  questions 
wlislarriiio  obtained  abroad  by  a  creditor  in  case  of  a  sole 
lalcnaptcy.  He  held  that  the  bankruptcy  of  the  partner  re&i- 
Ml  in  England  could  not  affect  the  partners  remaining  in  the 
i»ot  Indies,  in  a  country  not  subject  to  the  banknipt  law,  so  aa 
^  dnresi  tbem  of  the  management  of  the  partnership  concerns*  or 
fibs  deposition  of  the  partnership  property.  If  they  applied 
kt  partnership  assets  in  the  payment  of  tlie  partnership  debts  ; 
r  if,  in  a  legal  course  of  proceedings  against  them*  the  debts  were 
according  to  the  law  of  the  country,  no  jurisdiction 
exist  in  England  to  force  tlie  partnership,  or  the  creditort 
what  be  liad  ao  received  or  so  recovered.  Under  such 
li>e  foreign  partners  and  foreign  creditors  must  be 
general  rights  and  remedies.^  The  same  doctrine 
ta  be  acknowle^ed  in  other  nations  where  there  are  part- 
end  pejtnen  resident  in  different  countries.* 
iXL  TrmMfithg  Marriage.  —  But  whatever  may  be  the  rule  in 
iilion  lo  foreign  voluntary  assignments  or  foreign  bankrupt  as^ 

Seenls  for  the  benefit  of  creditors  generally,  there  is  no  doubt 
there  are  eome  assignments  which  take  effect  by  mere  ope- 
B  of  law  in  foieign  oountries,  and  are  admitted  to  have  uni* 
I  validity  and  effect  uf>on  personal  property,  without  respect 
I  loeaUly.^  Sneh  is  the  ease  of  a  transfer  of  personal  pro- 
r  arWng  ffom  raarrii^to.     Thus  a  marriage  contracted  by 

*  Bsrrkon  w*  Stony,  6  Crsodi,  2^»  M. 

*  hm  M#rlii»«  Rtfportoim,  FmIUi^  el  Baiii|Qeniote»  s,  2v  art*  10,  p.  ili. 
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citizens  of  Massachusetts  is  a  gift  in  law  to  the  husband  of  all  the 
personal  tangible  property  of  the  wife,  and  operates  as  a  transfer 
of  it  to  him,  wherever  it  may  be  situate,  at  home  or  abroad. 
And  the  right  thus  acquired  by  the  law  of  the  matrimonial  domi- 
cil  will  be  held  of  perfect  force  and  validity  in  every  other  ooim- 
try,  notwithstanding  the  like  rule  would  not  arise  in  regaid  to 
domestic  marriages  by  its  own  municipal  code.  This  doctrine 
was  adverted  to  by  Lord  Meadowbank,  in  a  very  important  case 
already  referred  to,  as  perfectly  clear  and  established.  *  In  the 
ordinary  case,'  says  he,  *  of  a  transference  by  contract  of  mar- 
riage, when  a  lady  of  fortune,  having  a  great  deal  of  money  in 
Scotland,  or  stock  in  the  banks  or  public  companies  there,  mar- 
ries in  London,  the  whole  property  is,  ipso  jure,  her  husband's. 
It  is  assigned  to  him.  The  legal  assignment  of  a  marriage  ope- 
rates without  regard  to  territory,  all  the  world  over.'^  Lord 
Eldon,  on  several  occasions,  has  .given  this  doctrine  the  fullest 
sanction  of  his  own  judgment,  averring  that  notice  was  not  eTen 
necessary  to  give  full  effect  to  such  a  title.^  The  same  doctrine 
was  fuUj'^  admitted  in  Remsen  v.  Holmes ;  ^  and  it  is  treated  by 
elementary  writers  as  beyond  controversy.*  We  have  already 
seen  that  foreign  jurists  press  the  doctrine  to.  its  fullest  extent^ 
423  a.  Conflicting  Claims  to  Debtor^ b  Property.  —  It  is  princi- 
pally in  cases  of  voluntary  assignments,  made  by  a  debtor  for  the 
benefit  of  creditors,  or  of  involuntary  assignments  under  the 
bankrupt  laws  of  a  State  against  a  debtor  in  invitum,  that  ques- 
tions arise  respecting  the  conflicting  rights  of  creditors  (concur- 
sus  creditorum)  as  to  the  priorities  and  privileges  in  the  distribu- 
tion and  marshalling  of  the  assets,  when  they  are  insufficient  to 
pay  all  the  debts  of  the  party.  We  have  already  had  occasion 
to  take  notice  that  generally  in  cases  of  movable  property,  the 
priorities  and  privileges  are  to  be  adjusted,  and  the  distribution 
is  to  be  made,  according  to  the  law  of  the  domicil  of  the  debtor,* 
founded  upon  the  notion  that  there  all  his  movable  property  is 
in  contemplation  of  law  concentrated,  although  a  part  of  it  may 

^  Ante,  8.  59,  note;  Royal  Bank  of  Scotland  o.  Cuthhert,  1  Rose  Appx* 
481.     See  ante,  s.  396-398. 

2  Selkrig  v.  Davis,  2  Rose,  97,  99,  291,  317. 

«  20  Johns.  (N.  Y.)  267. 

*  2  Bell  Com.  s.  1266,  p.  696,  697,  4th  ed.;  Id.  p.  680,  685,  686,  5th  ed.; 
Livermore,  Dissert.  140,  s.  223. 

»  Ante,  8.  145-147.  •  Ante,  s.  323-328. 
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locftUjr  situated  eli^where,  according  to  the  maxim:  'Mobilia 
D  habe&l  sequelam  ;  mobilia  t^nquam  ossibus  affixa  personie.* ' 
in  rtlatiati  to  immovable  property  the  dis^tribution  U  to  be 
accord iDg  to  the  lex  rei  aitie.^  Exceptions  may  doubtless 
odili  where  the  law  of  the  countty  in  which  either  movable  or 
HBOVible  pro]>t*rty  is  situate,  prescribed  a  different  rule,  which 
ti*t  then  be  obeyed,*  Similar  rules  will  govern  iu  cases  of  vol- 
mtmry  aaaigliments  by  debtors,  and  of  involuntary  assignments 
Uie  bankrupt  laws  of  a  state.  In  each  case  the  lex  loci  of 
ligniiMDl  or  the  bankruptcy  will  ordinarily  form  the  basis 
rf  IImi  priorities  and  privileges  attaching  to  his  movable  property, 
will  regulate  the  distribution  thereof  among  his  creditors*  at 
*  it  Ibat  is  the  place  of  his  domicil,  and  of  the  situs  of  the 
voperiy.  If  the  property  is  immovable^  or  is  situate  elsewhere, 
•  leJC  loci  rei  sit®  wiU,  or  at  least  may,  govern  the  same.^ 
4St  L  Law  gWBrmmg  Priorities,  —  Priorities  and  privilaget 
B  todeed  geoerally  treated  as  belonging  to  the  form  and  order 
f  pnieeedloga,  and  are  therefore  properly  governed  by  the  lex 
i  I  aod  they  are  not  treated  as  belonging  to  the  merits  and 
item  of  the  decision*  •Rodenburg  says  ;  ^  Primum  utamur  vul- 
\m  DD.  ifi  tte,  qua  sepaiuntur  ea,  quae  litis  formam  con< 

mimt  AC  loncm,  separantur  ab  iis,  qua^  deci^ionem  aut 

(ruuii*  Lis  ordinanda  secundum  morem  loci,  in  quo  ventila- 
r*  Ul  si  judicati  esequendi  causa  bona  debitoris  distrahantur, 
i  MilTendo  sit«  executio  peragatur  eo  loci  ubi  bona  sita  sunt,  aut 
jmlicati  capiuntur.  Sin  cesserit  foro  debitor,  aut  pro* 
desierit  esse  solvendo,  ut  isti  mobilium  capioni,  aut  uUi 
ex^ctttiooi  non  sit  ultra  locus,  facta  jam  omnjum  credl- 
oooditione  pari,  dlsputiitio  de  privilegiit^t  aut  ooncursu 
mditorttBis  Teniat  instituenda,  ubi  debitor  habuerit  domicilium/  ^ 
4SI  e.  Fi^rriffn  Jurist*,  —  Matthieus  (whose  opinions  baire  been 
in  part  cited  in  another  place  ^)  holds  that  hypothecations 
aiOTables  are  to  be  governed  by  the  law  of  the  domidl  of  tlie 
debtor;  and  hypothecations  of  immovables  by  the  lex  loci  rei 

>  Anl^  a.  982*  877,  37$.  ■  Aote,  s.  822-$26;  post,  s.  42a. 

•  8w  Boikstmf,  de  Offett.  SUtat,  tit.  2,  o*  5*  a.  6^  0;  S  BouUenois,  p*  97, 

«  Aniens.  a23,  im^  88^-400.  402-423. 

*  llwlsiilwiia  «is  tlivtm*  StAttiL  tit,  2,  o.  5, 1. 16;  2  Beolleaoii,  Appx.  p.  46» 
ff  S  nlB*  s»  S35  r-S25y:  aad  note. 
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sitsB.  In  respect  to  priorities  and  privileges  between  hypothe- 
cary creditors  upon  movables,  the  law  of  the  domicil  of  the 
debtor  is  to  govern ;  and  in  respect  to  such  priorities  and  privi- 
leges  between  hypothecary  creditors  upon  immovables,  the  law  of 
the  situs  rei,  unless  indeed  the  contest  solely  concerns  their  rights 
in  the  domicil  of  the  debtor.  ^  Quantum  ad  leges,  secandum 
quas  in  disputatione  de  protopraxia  judicandum,  distinctio  adhi- 
benda  est.  Si  bona  mobilia  debitoris  in  diversis  provinciis  sint, 
spectand86  sunt  leges  ejus  loci,  ubi  debitor  domicilium  habet 
Est  enim  vulgatum  apud  doctores,  mobilia  sequi  personam,  et  id- 
circo  censeri  eo  jure,  quod  obtinet,  ubi  domicilium  persona  ha- 
bet. Itaque  si  in  loco  domicilii  valet  pignus  rei  mobilia  nudo 
pacto  constitutum,  manente  possessione  penes  debitorem,  potior 
erit  in  pignore  is,  cui  ante  res  obligata  est,  licet  non  sit  traoslata 
in  eum  possessio.  £t  si  creditor  aliquis  in  loco  domicilii  debitoris 
privilegium  inter  personales  habeat,  gaudebit  eodem  privilegio  in 
ea  civitate,  in  qua  debitor  tabernam  habuit  et  merces.  Contit, 
si  in  loco  domicilii  mobilia  non  habeant  sequelam,  nee  creditor 
privilegium,  frustra  volet  uti  jure  alterius  civitatis,  in  qua  utrum* 
que  contrario  modo  se  habere  perspicitT  Quantum  vero  ad  pT»- 
dia  attinet,  separanda  videtur  hypotheca  ab  eo  privilegio,  quod 
quis  inter  hypothecarios  exercet.  In  sestimanda  hypotheca  speo* 
tanda  sunt  ejus  territorii  jura,  ubi  prsedium  situm  est.  Itaque 
si  in  loco  domicilii  debitoris  prsedia  obligari  possint  citra  judicis 
auctoritatem,  prsedia  vero  sita  sint  in  ea  provincia,  ubi,  oppigne- 
ratio  judicialis  desideratur,  frustra  obtendes  locum  domicilii,  ^i 
excludendum  secundum  creditorem,  cui  coram  judice  loci  pr»- 
dium  pignori  nexum  est.  Quod,  si  utrique  fundus  rite  oppigne- 
ratus  sit,  disputetur  autem  solummodo  de  privilegio,  quod  alter 
inter  hypothecarios  in  loco  domicilii  debitoris  habere  se  dicit,  tnin 
locus  domicilii  spectandus  videtur:  quia  privilegium  illud  per- 
sonam concernit,  fundum  autem  pigneratum  non  afficit."  ^ 

423  d.  Mr.  Burge  maintains  a  similar  opinion,  taking  a  distinc- 
tion between  ordinary  liens  and  the  priorities  between  creditors. 
'  The  vendor's  lien,'  says  he,  *  on  the  movables  sold,  and  the  right 
to  stop  them  in  transitu  for  the  payment  of  the  price,  are  privi- 
leges which  attach  to  the  subject  sold,  and  are  governed  by  the 
lex  loci  contractus.    They  are  distinguished  from  the  preferences 

^  Matthseus,  de  Actionibus,  lib.  1,  c.  21,  a.  10,  n.  85,  p.  204, 295;  Id.  n.  41, 
p.  298,  299. 
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^hidi  m  ereditor  may  claim  on  the  estate  o£  a  debtor,  when  it  is 

undcT  an  execution  8ale,  or  gcnenil  coticur^us  of  bia 

The  IaU^t  depend  not  on  the  lex  loci  contntctus,  but 

I  lliftt  of  the  place  where  the  movable  estate  is  lictioue  juris 

Id  be  aituated  ;  namely,  in  the  domicil  of  it^  owner. 

ftl»]*x  loci  cxNitimctus,  although  it  is  properly  invoked  as  between 

M  parttea  to  the  cotitract,  yet  it  i6  considered  unjust  to  give  it 

pHSt  agmin^it  third  parties,  the  creditors.'  ^ 

428  l^  Mr*  Bell  adopts  the  doctrine  in  its  fullest  extent,  that 

rMilgtiiBent  in  bankruptcy  conveys  all  the  movable  property  of 

m  bankrupt,  wherever  it  may  be,  and  it  is  to  be  distributed  ac* 

anfiiig  lo  the  law  of  the  place  where  tlie  debtor  has  his  domicil, 

the  proeetdings  in  bankruptcy  are  hud.     Hut  in  relation  to 

Bnoirable  proporty,  that  it  is  to  be  distributed  and  ailministered 

to  the  territorial   law,  his  language  is :    ^  The   great 

a  which  the  whole  of  the  doctriue  relative  to  the  interna- 

cffeot  of  bankruptcy  depends,  has  been  completely  fixed  in 

ill  tiie  ihrw  kingdoms  upon  a  general  principle  of  the  law  of 

iiaiiialy,  that  the  personal  estate  is  held  as  situate  in  that 

mairy  where  tiie  bankrupt  has  his  domicile  and  tliat  it  is  to  be 

in  bankruptcy  according  to  the  rules  of  the  law  of 

eottiitr>%  just  as  if  locally  placed  within  it*    The  constM|uence 

thi»  rule  is,  that  a  commission  of  bankruptcy  in  England 

,  and  the  assignment  following  on  it,  or  a  sequestra- 

iland,  and  the  conveyance  to  the  trustee,  have  the  effect 

fcrring  to  the  trustee  or  assignees  the  whole  (jersonal  estate 

bankrupt;  that  this  transference  defeats  all  preferences 

to  be  obtained  by  the  diligence  of  tlie  law  of  the  coun* 

•tich  estate  hapi^ens  to  be  placed,  or  by  any  voluntaiy 

of  the  Umkrupt,  after  the  }ieriod  when  the  effect  of 

^  piooeedipgs  under  the  bankruptcy  attaches  to  the  funds/  ' 

again  s  ^  Anotiier  great  point  in  this  doctrine  tSi  what  effect 

tie  allowed  in  Scotland  to  a  different  decision  in  any  foreign 

from  that  which  has  been  adopted  in  these  islands  ?     Let 

jopposed.  for  example,  that  effects  of  the  bankrupt  are  in  a 

in  which  the  aeqflestration  and  the  conveyance  to  the 

are  held  lo  be  of  no  force,  and  where  preference  ia  given 

^  Bvfv,  €^  h  For.  Law,  pt.  2,  c.  20,  p.  770;  Id.  p  778,  770;  sate, 
'HET^niilB. 
*  t  Ml  Coo.  a.  I2M.  p.  081,  095^  4tli  ad. ;  Id.  p.  081 ,  §88,  Mh  ad. 
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to  the  diligence  of  the  countiy  in  which  the  effects  are  situated; 
is  the  creditor  who  recovers  payment  under  such  local  rale 
obliged  to  pay  over  to  the  trustee  in  this  country,  for  general 
distribution,  the  money  he  has  received?  And  this  again  re- 
solves into  two  questions :  (1)  Whether  the  creditor  can  daim 
for  any  balance  without  having  communicated  what  he  has  re- 
ceived? and,  (2)  Whether  he  is  liable  to  an  action  for  restitution? 
In  England,  where  there  is  no  provision  by  statute  for  r^ulatii^ 
this  matter,  it  is  held,  (1)  That  an  English  creditor,  who,  harag 
notice  of  the  bankruptcy,  makes  affidavit  in  England,  in  order  to 
proceed  abroad,  cannot  retain  against  the  assignees  what  he 
recovers  ;  (2)  That  a  creditor  in  the  foreign  country  would  not, 
if  preferred  by  the  laws  of  that  country,  be  obliged  to  refund  in 
England ;  and,  (3)  That,  at  all  events,  such  a  creditor  cannot 
take  advantage  of  the  bankrupt  laws  in  England,  without  ooor 
municating  the  benefit  of  his  foreign  proceedings.  In  Scotland, 
there  is  an  express  provision  in  the  statute  relative  to  pajmentft 
and  preferences  abroad,  the  policy  of  which  it  is  proper  to  ex- 
plain. As  the  jurisdiction  of  the  Court  of  Session  does  not  read 
foreign  countries,  wherever  the  principle  of  the  law  of  nations 
does  not  operate,  or  has  been  evaded,  it  is  provided :  (1)  That 
the  creditor  who,  after  the  first  deliverance  on  the  petition  Cor 
sequestration,  shall  obtain  payment  or  preference  abroad,  shall  be 
obliged  to  communicate  and  assign  the  same  to  the  trustee  for 
behoof  of  the  creditors,  before  he  can  draw  any  dividend  oat  of 
the  funds  in  the  hands  of  the  trustee ;  and,  (2)  That,  in  all 
eventss  whether  he  claims  under  the  sequestration  or  not,  he  shall 
l>e  liable  to  an  action  before  the  Court  of  Session,  at  the  instance 
of  tlie  trustee^  to  communicate  the  said  security  or  payment,  in 
so  far  as  the  jurisdiction  of  the  court  can  reach  him.  It  msj 
however,  as  already  observed,  be  doubted  whether  this  enact- 
ments in  so  far  as  it  exposes  a  creditor  to  a  challenge,  even  where 
he  d<>es  not  claim  under  the  sequestration,  might  be  held  to  in- 
eludo  foreiirn  creditors  not  apprised  of  the  bankruptcy  and  pro- 
ivoilincs  in  this  country,  but  who,  having  recovered  in  the  usuil 
way  the  pn^jx^rty  of  their  debtor  abroad,  should  have  come 
afiorwaixU  to  Scotland.  Recently  the  question  occurred  under 
tlies<^  enactments,  whether  a  local  statute  in  one  of  our  colonies 
alm\^d,  which  was  said  to  proceed  on  views  of  local  utility,  did 
not  so  far  qualify  the  sequestration  statute  of  this  country  that 
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the  foreign  creditors  should  be  entitled  to  retain  the  preference 
they  had  obtained.  But  the  court  held  that  the  preference  could 
not  be  supported.  As  to  real  estate,  the  estate  in  land  or  con- 
nected with  land,  there  is  a  difference  of  principle  very  remark- 
able. The  real  estate  is  not,  like  the  personal,  regulated  by  the 
law  of  the  domicil,  but  by  the  territorial  law.  A  real  estate  in 
England  is  not  held  to  be  under  the  disposition  of  the  bankrupt 
laws  of  Scotland,  if  the  proprietor  be  a  trader  there.  Nor  is  an 
heritable  estate  in  Scotland  aflfected  by  the  commission  of  the 
English  law.  And  yet  the  spirit  and  policy  of  the  laws,  con- 
sidered ititernationally,  should  open  to  the  creditors  of  a  bankrupt 
in  either  couutry  the  power  of  attaching  his  real  estates.'  * 

423/.  Preferences  by  the  Debtor.  —  In  regard  to  voluntary  as- 
signments for  the  benefit  of  creditors  with  certain  preferences, 
they  must,  as  has  been  already  stated,^  as  to  their  validity  and 
operation,  be  governed  by  the  lex  loci  contractus,  (a)  If  they 
ai^e  valid  there,  full  operation  will  ordinarily  be  given  to  tbein  in 
every  other  country  where  the  matter  may  come  into  litigation 
and  discussion.  But  it  is  a  very  different  question,  whether  they 
shall  be  permitted  to  operate  upon  property  locally  situated  in 
another  country,  whether  movable  or  immovable,  by  whose  laws 
such  a  conveyance  would  be  treated  as  a  fraud  upon  the  unpre- 
ferred  creditors.  That  question  was  discussed  in  the  case  already 
alluded  to,  where  an  assignment,  made  in  Alabama,  giving  pre- 
ferences to  certain  creditors,  came  collaterally  under  discussion  in 
Louisiana,  by  whose  laws  such  an  assignment  would  be  treated 
as  a  fraud.  On  that  occasion  the  court  said :  *  We  find  no  'dilB- 
eolty  in  assenting  to  the  proposition,  that  contracts  entered  into 
in  other  states,  as  it  relates  to  their  validity  and  the  capacity  of 
the  contracting  parties,  are  to  be  tested  here  by  the  lex  loci  cele- 
brati  contractus.  This  court  has  often  recognized  that  doctrine 
a^  well  settled.  When  a  contract  is  entered  into  in  Alabama, 
in  conformity  to  the  local  law,  to  have  its  effects  and  execution 
there,  it  is  clear  the  courts  of  this  state  cannot  declare  its  nullity 
on  the  ground  that  such  a  contract  would  not  be  valid  according 
to  our  system  of  jurisprudence*     Such  would  be  the  case,  even  if 


*  2  Bell  Com.  s,  1266,  p.  68D,  690,  4th  ed. ;  Id.  p.  685,  686,  5th  ed. 
Eldoa's  remarks  in  Selkrig  v,  Davis,  2  Rose,  31 L 
Ante,  s.  2^  a. 


See 


(n)  See  United  States  v.  Bank  of  United  States,  8  Rob.  (La.)  262. 
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one  of  the  contracting  parties,  or  both,  were  not  citizens  of  Alft- 
bama.  If  Andrews,  for  example,  had  been  a  citizen  of  Loobi- 
ana,  having  creditors  and  effects  both  here  and  in  Alabama, 
had  gone  over  to  that  state,  and  transferred  a  portion  of  his  pro- 
perty there  to  certain  preferred  creditors,  such  a  transaction,  as 
to  its  legality,  would  depend  upon  the  law  of  Alabama.  But  if 
such  a  citizen  of  Louisiana  should  immediately  afterwards  seek 
to  avail  himself  of  the  benefit  of  our  insolvent  laws,  a  differeDt 
question  would  present  itself.  Although  our  courts  might  not  be 
authorized  to  annul  such  contracts,  as  to  their  effects  between 
the  parties  ;  yet  they  might  well  inquire  whether  it  was  not  the 
intention  of  the  legislature  to  afford  the  protection  of  the  insol- 
vent laws  to  such  only  as  shall  have  abstained  from  giving  an  un- 
due preference  to  certain  creditors,  in  den^tion  of  that  vital 
principle  of  our  system,  that  the  property  of  the  debtor  fonnfl 
the  common  pledge  of  his  creditors,  and  although  such  preferences 
may  be  tolerated  by  the  lex  loci.  If  the  legislature  has  thou(^t 
proper  to  declare  such  a  condition  as  one  upon  which  shall 
depend  the  right  to  claim  the  benefit  of  the  insolvent  laws,  which 
it  is  not  denied  they  had  an  unquestionable  right  to  do,  then 
there  is  an  end  to  the  argument,  unless  it  can  be  shown  that  the 
mere  residence  of  the  party  in  another  state  dispenses  him  from  a 
compliance  with  the  creditor.'  ^ 

423^.  Collisions  at  Sea.  —  These  are  by  no  means  the  only 
cases  of  a  conflict  of  laws,  or  of  rights  growing  thereont,  touch- 
ing personal  or  movable  property ;  and  which  ought  to  admonish 
us  of  the  danger  and  difficulty  of  attempting  to  lay  down  uni- 
versal rules  on  such  complicated  subjects.     By  the  laws  of  many 
of  the  nations  of  continental  Europe,  in  cases  of  collision  of 
ships  by  accident,  without  any  fault  on  either  side,  the  loss  »to 
be  sustained  by  a  contribution  by  both  ships.^    By  the  law  of 
England  in  such  a  case  there  is  no  contribution  whatsoever ;  bat 
each  party  is  to  bear  his  own  loss.     Res  perit  domino.'    Nov 
let  us  suppose  that  such  a  collision  takes  place  upon  the  high 
seas,  beyond  any  territorial  jurisdiction,  between  an  English  sbip 
and  a  foreign  continental  ship,  whose  laws  divide  the  loss,  and 

1  Andrews  v.  His  Creditors,  11  La.  476,  477.     See  also  2  Bell  Com.  8. 1266) 
p.  684-686,  4th  ed. ;  Id.  p.  681-683,  5th  ed. 

«  Story  on  Bailm.  s.  608;  Peters  v.  Warren  Ins.  Co.,  14  Pet.  99. 
•  Story  on  Bailm.  s.  608,  610. 
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either  of  the  ships  is  injured  thereby.     Row  is  the  lo«s 
ie  ?     Will  it  make  any  difiference  whether  the  proceed- 
st  the  ship  or  owners  for  redress  is  in  England,  or  in  the 
ttnental  court  ?  (a)    If  the  rig^ht  depends  upon  the  law 
where  the  proceedings  are  had  against  the  ship  or  the 
there  will  be  no  reciprocity  in  the  operation  of  the 
^86  80  eonfe«isedly  novel  in  its  presentation^  it  will  be 
difficult  to  afiirm  any  ground  of  principle  upon  which 
5. of  the  one  oonntrv,  rather  than  that  of  the  otlirr,  ought 
L«(6) 

2Vrf#  committed  on  the  Seas,  —  Consideration.^  of  an  ana- 
may  be  presented  in  cases  of  torts  committed  on  the 
aod  in  other  extra-territorial  places,  by  the  subjects  of 
upon  vessels  or  other  movable  properly  belonging  to 
jecta  of  another  nation,  where  the  laws  of  these  nations 
rrent,  touching  either  the  nature  and  character  and  conse* 
of  the  tort,  or  the  rule  of  damages  applicable  thereto. 
,  easy  to  say,  in  such  cases,  what  laws  ought  to  govern. 

livery  question  wait  reoentty  pnKsentei!  at  llavre.  in  Pninc«.  in  the  ca«e 
liip  Jwmt*  Watt,  an  Englijth  Mp^  which  was  mixt^  in  Fmnce 
re^lUaion  run  down  n  French  ship  At  itea.     The  court  of   Uouen, 
>  a^«>injii  the  right  to  ^cize  and  detiun  her,     Hut  the  f^^round 
ti  not  fitAUn).     See  alao  AbUHt  on  Shipp,  hy  Shce,  p.   18t, 
\  of  th«  Maria,  th**r«  staled.     See  alw  3  HajBTg-  Adin.  1C»|  1^ 
rilH>  Qmmjd  Steam  Nay.  Co.  r.  GuiUau,  11  M.  Ii  W.  977* 


fi»o»ifed  i^rrat  con- 
LA  MOiol  CtM  l»efore  Uie 
A  BHtUh    nU^rner 
a  KarwegUo  Wk  in 
thfOQgh  the  alleged 
lOM  iinplojred  cm  tho 
i  wii  liowev^r  in  ehar^ 
bt  tlio  Bi^lgian  law 
obligftd  to  employ, 
r  dit  ewDtrs  aro  re«pDt)iiihle 
I  by  ooQ&aion ,  although 
i  diarfv  of  a  eompulaory 
ouitrary  to  the  law  of 
tlbe  M«fe}iaot    Ship- 
17  4  l$Vi€t«,  114. 
r  qoaaUon  was  wliether 
the  Engtiah  law  as  to 
lof  tbeUabllitywaatobe 
Bmlliheoiuta;  audit 


was  held  that  thi^  foreign  taw  did  not 
fluperM>d<*  th**  Ciiglinh  law,  and  eoose- 
qiiently  that  the  owners  of  the  stJ^amcr 
were  not  liable  in  an  Kngliiih  court, 
%h«*th«r  they  were  so  or  not  in  a 
Belgian  tribunal*  Tl>e  Halh-y,  I^w 
lii^p.  2  R  C*  lUa.  In  the  earlii^r  case 
of  Smith  e.  Condry,  1  Haw,  2h,  it 
was  h«ld  by  the  Supreme  Court  of  tlie 
r»il<*d  SUtes  that  the  lialolity  for  a 
colU«idti  between  two  Aiuericaii  vea^ 
ieln  in  an  Kngtinh  fvirl  mtist  l^  d^t^r* 
min<$d  by  iU**  law  of  Ertglaitd'i  and  if 
by  the  English  law  the  owiter  is  not 
respaatible  for  the  negUgence  of  a 
Ufitoaed  pilott  he  will  not  be  so  litkl 
in  Anerka,  but  apparently  tlie  quet* 
tioa  wia  not  nmeli  dlxmwidi  Bm 
The  SooUaml,  106  II.  a  81. 


■  ^-vs.  [s.  423^,424 

L^iIIrr  be  stated  is,  that,  in  the 

:.     J   :he  contrary,  either  each 

_     .ii«?  when  pending  in  its  own 

r  Tould  apply  the  rule  of  reci- 

.ziLij-rs,  according  as  the  law  of 

■."  :::jured  ship  belonged  would 

.;ic  of  an  injured  ship  beloiidnii 

•'.r  of  reciprocity  is  often  applied 

'iiips  from  the  hands  of  a  public 


-=>^.  y.  Y.)257. 

-  '•VQ»?at.  Appx.  44,  45;  Tlie  Adeline, 
-  "m-.n,  1  W.  Rob.  310,  which  wasaca^ 
.-^~:r.^  on  board  a  licensed  pilot,  ami  a 
-.  .cine  in  fault,  Dr.  Luiihington  lieM  the 
■■^rvn-iible  for  the  damage,  upon  tlie  gK^und 
-■-m-r'iv  must  take  it  according  to  the  law  of 
c*::.  QutTre,  if  this  was  a  case  within  th? 
iie  Apply  to  foreign  ships  or  only  to  Britiah 
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BEAL     PROPBETY. 

424.  The  Law  governing  Immovables,  —  Having  disposed  of  the 
more  important  questions  which  have  arisen  respecting  personal 
property,  we  are  next  led  to  the  consideration  of  the  operation  of 
foreign  law  in  regard  to  real  or  immovable  property,  (a)  And 
here  the  general  principle  of  the  common  law  is,  that  the  laws  of 
the  place  where  such  property  is  situate,  exclusively  govern  in 
respect  to  the  rights  of  the  parties,  the  modes  of  transfer,  and  the 
solemnities  which  should  accompany  them.^  (6)  The  title  there- 
fore to  real  property  can  be  acquired,  passed,  and  lost  only  accord- 
ing to  the  lex  rei  sitae.  This  is  generally,  although  (as  we  shall 
presently  see)  not  universally,  admitted  by  courts  and  by  jurists, 
foreign  as  well  as  domestic.  Paul  Voet  states  the  rule  in  a  brief 
but  clear  manner :  '  Ut  immobilia  statutis  loci  regantur,  ubi 
sita.*  *  He  adds  in  another  place,  *  Quid  si  itaque  contentio  de 
aliquo  jure  in  re,  sen  ex  ipsa  re  descendente,  vel  ex  contractu, 
vel  actione  personali,  sed  in  rem  scripta?  An  spectabitur  loci 
statutum,  ubi  dominus  habet  domicilium,  an  statutum  rei  sitae  ? 
Respondeo :  Statutum  rei  sitae.'  ^    Sir  William  Grant  lays  down 

^  See  on  the  subject  of  this  chapter,  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9, 
I>.  840-870;  4  Id.  pt.  2,  c.  4,  s.  5,  p.  150,  &c. ;  Id.  c.  5,  n.  11,  p.  171,217;  Id. 
«•  12,  p.  576;  Foelix,  Conflit  des  Lois,  Revue  fitrang.  et  Fran9.  torn.  7, 1740, 
••  27-37,  p.  216-230;  Id.  p.  307-312. 

•  P.  Voet,  de  Stat.  s.  9,  c.  1,  n.  3,  p.  253,  ed.  1715;  Id.  p.  307,  ed.  1661. 
'^et  we  shall  see  that  Paul  Voet  adopts  some  strange  notions  as  to  the  forms 
^«»d  solemnities  of  instruments  of  transfer  of  real  estate,  whether  inter  vivos  or 
^Qstamentary,  holding  that  the  lex  loci  actus,  and  not  the  lex  loci  rei  sitsD, 
^Hight  to  govern.     Post,  s.  442. 

•  P.  Voet,  de  Statut.  s.  9,  c.  1,  n.  2,  p.  253,  ed.  1715;  Id.  p.  305,  ed.  1661. 

(a)  Leasehold  or  chattel  interests  in    Despard  v.  Churchill,  53  N.  T.  192. 
Imd  are  classed  as  immovables.  Freke    See  also  s.  447,  post. 
•.  Carbery,  L.  R.  16  Eq.  461 ;  In  bo-        (6)  See  however,  for  a  qualification 
His  Gentili,  Ir.  B.  9  £q.  541.    But  see    of  this  rule,  Watkins  t;.  Wallace,  19 

Mich.  57. 
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..!r  ..i  .erv  expressive  terms.     *  The  validity  of  every  dispo- 

L  .•  li  ..-.-cace,*  says  he,  '  must  depend  upon  the  law  of  the 

....;.  .:i   viiicii  that  estate  is  situated.'  ^     The  same  rule  would 

.-..  ^>  viu  ciiuaily  CO  apply  to  express  liens  and  to  implied  liens 

.11  .^iiuuvauie  estate." 

-0.   i'  rMtjuai  and  Real  Laws.  —  And  here  it  may  be  proper  to 

..'.i'L  .L  li'Liie   more  particularly  to  some  of  the  definitions  of 

•  ii^Li  jiinsts  in  regard  to  personal  laws  and  to  real  laws.    We 

t^L-  *uLvady  seen   that  laws  purely  personal   are  those  which 

-..iLiv   LidecL   ciie   person,  without  any  reference   to  property.' 

-lAs  [lueiy  real,  Jii-ectly  and  indirectly  regulate  property  and 

ir  ii;^iits  oi  property,  without  intermeddling  with  or  chan^ng 

:k-  a-vate  oi  the  person.*    There  are  other  laws  again  which  are 

LLcmcd  boih  penMinal  and  real,  containing  a  mixed  operation 

:;M..a   i^enwus  and    property,   and   which    are   therefore  called 

::uxcd.'     Thus  a  particular  law  which   shall   authorize  a  minor 

^:  olIut  i^erson,  ordinarily  incapacitated,  to  dispose  of  property 

uLulcr  larcicular  circumstances,  would  be  deemed  a  mixed  hw; 

I  ecaude  so  far  as  it  affects  the  particular  capacity  of  a  person  it 

:>  i'eixu)al :   and  so  far  as   it  enables   him  to  do   a  particular 

.u  i  rcspectiug  property  it  is  real.®    In  illustration  of  these  dis- 

:::;ci:ou^  Uoulleuois  considers  the  law  known  as  the  Senatus- 

..  ;.>u^:uLu  VcUeiauum,  prohibiting  married  women  from  making 

.    :..:.ivLji,  .i;>  purely  personal ;  a  law  declaring  that  no  person  of 

;4i  ,ii,v  sli.ul  devise  more  than  a  third  or  fourth  part  of  his  pro- 

^ . .  \ ,  .i>  purely  real ;  and  a  law  allowing  a  minor  (otherwise 

n..*jAici:attd),  when  married,  to  make  a  testament  or  donation 

.i\v'r  ot   his  wife,  as  mixed.^     These   distinctions  are  very 

V  uis  r,  Hutton,  14  Ves.  537,  541;  Chapman  ».  Robertson,  6  Paig« 
\.  \  ■  i-^r,  :J:JU;  Klliott  v.  Lord  Minto,  6  Madd.  IG;  Birtwhwtle  v.  VaniiUt 
;;.  .X  .'.   r.>6;  9  Bligrh,  3*2-88;  post,  s.  428-444. 

"s;.   '.    lU.»uilenois,  p.  t>83  et  seq.,  689,  818;  Rodenburg,  de  Divere.  Stat 

...   '.  V  UJ;  "i  Uoullenois,  Appx.  47;  1  Hertii  Opera,  de  Collis.  Leg.  s-^t 

«,    .  :  •;.»;  r.  \\»et.  de  Stat.  s.  9,  c.  1,  n.  2,  p.  253,  ed.  1715;  Id.  p.  3^7, 

.....    ii.U",  8.  322-328;  Id.  s.  363-:i74;  1  Burge,  Col.  &  For.  Law,i»t.l. 

.►.  Jo.  Curtis  r.  Hutton,  14  Ves.  537,  541;  Elliott  v.  Lord  Miuto, 

LH.»w.ltMois»  IMn.  Gen.  10,  p.  4. 

.ic-,*::c!»otH,  IVin.  Gc^n.  22,  p.  6;  Id.  Prin.  G6n.  21,  p.  7.    See  P.  Voet, 
>.,*.  ..  I,  ,-.  ■-'»  II.  4,  p.  134,  135,  ed.  1661. 

K-Ukiciiou-i,  IVin.  Gen.  15,  16,  p.  5.  •  Ibid. 

.  v-..eiiois.  1*1  in.  Gen.  14,  15,  26,  p.  5-7;  Id.  obs.  2,  p.  25-28;  Id.  obs. 
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Hi  ill  examining  the  doctrines  f»f  foreign  jurists,  as  they 
very  deeply  into  the  elements  of  their  ptirticuljir 

^areiffn  JurtMU,  —  Now  in  regard  to  laws  purely  real, 
liiya  down  the  rule  in  the  liroadestt  termn,  that  they 
alt  n^al  property  witliin  the  ternt<»ry,  but  have  no  extcn- 
yond  it.  *  I^es  lois  r^ellea  n'ont  point  d'exlensiou  directo 
te  hors  la  jurindiction  et  la  dominution  du  I'gi.^lateur.'' 
to  mixed  laws  he  lays  down  the  lule  expressly,  tliat  of 
liey  act  only  upon  real  property  within  the  territory  tn 
Uie  fterbous  are  subject;  but  that  ^ometinieH  they  act  ujion 
property  liituate  eke  where  ;  and  then  it  h  only  because  the 
are  conformiiblo  to  each  other,  and  by  a  sort  of  kindred 
ly  (k  litre  dc  paternity  seulement)**  Rodenburg  la\*a 
like  rule  tti  regard  to  real  laws,  dismissing  as  unnecessary 
of  mixed  laws;  *Statuta  realia  inter  et  personalia  hoe 
i,  quotl  iUa,  in  re  acripta,  territorii  sui  concludantur 
boe  extra  eas  vim  et  cffectum  protendant/  ^  Paul  Voct 
that  no  personal  laws  ciin  regularly  extend  to  immova* 
pnoperty  situate  in  a  foreign  country  ;  *  Non  tamen  statutum 
loaate  seao  regulariter  cxtendet  ad  bona  immobiHa  alibi  sitnf  ^ 
■Aha  treats  it  as  utterly  unimportant  whetiter  it  assume  to  do 
^■l^y  cir  indirectly,  openly  or  consequentiallyt  *  Nequc  hie 
^B|uafii,  etitii  lex  non  disttnguati  an  sc&e  extendat  s^tatutum 

if.fm;  ohm.  2$,  p^  1M,  157,  ill,  laa;  2  Boulknois,  obs.  93,  p.  11.  This 
^liliMi  #if  mixttd  Uwft  it  g'ivoii  by  BDultenoi^,  wbo  haa  dmwu  it  twm  HodtO' 
i^i  BttI  il  it  very  diiffrnnii,  si  h«  lit  farm  9  ti8«  from  the  wnm  in  which 
^iyatii.  B«rigiitidiis,  «ii4  Vtmt  iim  th^  aamo  phmse.  1  Ootilknoui,  Priti* 
li.  p.  &i  Id  oU.  6.  p.  m-140;  Rodf^iiburg,  de  l>ir.  SUI.  tit.  1,  c  2;  1 
ii«.  ol«,  3,  p,  2J^-20;  Id  obt,  B,  p.  29-4a.  See  aIjio  1  Frokfid,  M<^in. 
114. 

Voel  bai  deroltd  a  whole  title  to  the  NihJ^t  of  pcrvon^b  reab  and 

ubicb  nil!  mr«tl  th«  dlltgenc*  of  the  ntuilent  in  ii  thomugh  p«ra- 

Toti,  eil  Painl  1«  1, 1,  p.  2,  3jJ  et  t^q.     Th^*  Jiamc  »uhj«ct  u  ehht>* 

by  Fn»bii«i     1  FroUiid,  U€m.  o.  4,  p.  49,  e.  5,  p*  31,  c.  e, 

^oMmA,  Prio,  G^a.  27,  p.  7;  Id,  280,     FroUnd  Uj*  down  ibo  mU  in 
•orv  brief  Icmift.     bt  fflMiil  r^l  ne  soft  ^\ni  d#»  •nn  u^rnia'tm     I  Vra^ 
160*     AimI  b^  lii^iam^"  '"• 

MBo8lteok,PHa.  4.  l,p.  6:li  ^i 

*  Bodefiberf .  d»  Dtr.  ^tAiut  iit.  1*  o.  $;  2  lioulbuuU,  Ap^**  p*  *;  1  ikitille- 
;  III.  obi.  i,  p.  152;  Id.  230, 
T#<  a4  Stai.  i.  4,  e.  %  u.  6,  p  t23»  ed.  1715;  Id.  p.  im,  td*  ISOL 
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directe  ad  bona  extra  territorium  statuentium  sita,  an  indirecte,an 
propalam,  an  per  consequentiam.  Cum  non  sint  indirecte,  infrao- 
dem  legis  aut  statuti  permittenda,  quaa  directe  sunt  prohibita.'^ 
426  a.  John  Voet  resolutely  maintains  the  same  opinion.' 
D'Argentr6  holds  the  following  language :  '  Quae  realia  ant  mixta 
sunt,  hand  dubie  locorum  et  rerum  situm  sic  spectant,  ut  aliis 
legibus,  quam  territorii,  judicari  non  possint/  ^  Huberus,  after 
remarking  that  the  foundation  of  the  general  doctrine  is  the  sob- 
jection  of  every  man  to  the  laws  of  a  country,  so  long  as  he  con- 
tinues to  act  there,  which  makes  his  act  there  valid  or  invalid, 
according  as  those  declare  it,  proceeds  to  say  that  this  reasoning 
does  not  apply  to  immovable  property,  which  does  not  depend 
upon  the  mere  will  of  the  owner  ;  but,  so  far  as  certain  characters 
are  impressed  upon  it  by  the  law  of  the  country  where  it  is  situ- 
ate, these  characters  remain  indelible  in  that  country,  whatever 
dispositions  the  laws  of  other  countries  or  the  acts  of  private  pe^ 
sons  may  ordain  otherwise  or  contrary  thereto.  Nor  would  it  be 
without  great  confusion  and  prejudice  to  the  country  where  the 
immovable  property  is  situate,  that  its  own  laws  respecting  it 
should  be  changed  by  such  dispositions.  ^  Fundamentum  uni- 
versae  hujus  doctrinse  diximus  esse,  et  tenemus,  subjectionem 
hominum  infra  leges  cnjusque  territorii,  quamdiu  illic  agunt,  qa« 
facit,  ut  actus  ab  initio  valid  us  aut  nuUus,  alibi  quoque  valere 
aut  non  valere  non  neqneat.  Sed  haoc  ratio  non  convenit  rebus 
immobilibus,  quando  illse  spectantur,  non  ut  dependentes  a  libera 
clispositione  cujusque  patrisfamilias,  verum  quatenus  certa  not« 
lege  cujusque  reip.,  ubi  sita  sunt,  illis  impressse  reperiuntur;  Hjb 
notes  manent  indelibiles  in  ista  republica,  quicquid  aliarum  civi- 
tatum  leges,  aut  privatorum  dispositiones,  secus  aut  contra  statu- 
ant ;  ncc  enim  sine  magna  confusione  praejudicioque  reip-i  obi 
sitae  sunt  res  soli,  leges,  de  illis  latae,  dispositionibus  istis  mutan 
possent.'*  He  adds  in  another  place:  'Communis  et  recta  sen- 
tentia  est,  in  rebus  immobilibus  servandum  est  jus  loci,  in  qoo 
bona  sunt  sita.'  ^ 

1  P.  Voet,  de  Stat.  s.  4,  c.  2,  6,  7,  p.  123,  124,  ed.  1715;  post,  s.  442. 

«  J.  Voet,  ad  Pand.  1, 1,  4,  s.  7,  p.  40  ;  ante,  s.  54  a  :  post,  s.  433  a. 

«  D' Argentr.  de  Britx)n.  Leg.  art.  218,  gloss.  6,  n.  8,  p.  650;  post,  8. 439; 
Livermore,  Dissert,  s.  97,  p.  77. 

*  Huberus,  de  Conflict.  Leg.  lib.  1,  tit.  3,  s.  15;  post,  s.  413. 

»  Huberus,  torn.  1,  pt.  1,  lib.  3,  tit.  13,  s.  21.  De  Success,  ab  Intel,  p.278. 
See  post,  s.  443,  443  a,  476. 
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426  6,  Chri?>tinseus  takes  the  common  distinction  in  various 
places  between  movable  property  and  immovable  property,  alleg- 
ing that  it  U  observed,  as  a  general  rule,  that  movable  property 
18  governed  by  the  law  of  the  domicil,  and  real  property  by  the 
law  of  the  situs  rei.  ^  Ubi  pro  regula  generali  aervatum  fuit, 
qnod  bona  mobilia  seqiii  et  regulari  debent  secundum  statuta  loci 
domicilii  ejus*  ad  quern  pertinent  vel  epectant,  imraobiUa  vero 
jiixta  statuta  locorum,  ubi  ilia  sunt  »ita,  nt  coramiiniter  tenent 
interpretes,  licet  dicta  regula  non  semper  locum  habeat.'  * 

427<  But  it  m  wholly  unnecessary  to  repeat  at  length  the 
opinions  of  foreign  jurists,  since  in  the  main  proposition  they  gen- 
erally,  although  not  universally,  concur  (for  some  of  them  insist 
upon  certain  exceptions,  to  which  we  may  hereafter  allude)  that 
the  law  of  the  situs  exclusively  governs  as  to  immovable  pro- 
perty,^   Pothier  has  laid  down  the  rule  in  the  most  general  form» 


ft 


*  Chriatinieus,  torn.  2,  decis.  5,  n.  1—1,  p,  7.  Mr,  Foelii  on  this  subject  sftya; 
*€7ette  Icii  neeUe  regit  lea  biena  situda  dans  IV'tendue  du  territoire,  pour  lequel 
•lie  a  H4  rendue,  en  excluant  Tapplicfttion  de  la  loi  persoiielle  du  proprictaii*e, 
OQ  de  crlle  du  lieu  oil  Tacte  a  etc*  pasad ;  (noua  parlerons  plus  bas  de  I'applica- 
l90n  de  cette  dwnifere  loi);  raais  aussi  leseffets  de  eette  loi  ne  s'etendent  jamaw 
ftu-d^lk  des  limit^^s  du  territoire.  Telle  est  la  rfegle  reconnue  par  toutea  le« 
DAlions  et  profess^e  par  les  aut-eurs.  Nous  citerons  Burguiidus  (tract.  1,  noii» 
4,  U,  12.  et  14),  Rodenburg  (tit.  1,  c.  2),  Paul  Vwt  (de  statutis,  b.  4,  c,  2, 
iiBift,  4,  et  0)^  Jean  Voet  (ad  ff.  tit  de  Stat  no.  3),  Abraham  k  Wessel  (art  Id, 
1MX,  19),  Chrit*tin.  (Decisiones,  vol.  2,  tit  1»  dec.  3»  no.  2)»  BoulI*?nois  (aux 
endrotts;  cit^s  au  no.  24  cidessus,  et  t.  1,  p*  107)|  Hert  (sect  4,  s.  9),  lluber. 
(no.  15),  Cruuier  (Observationes  Juris  Liniversi»  torn.  5,  obs,  Hfi2),  Pothier 
(jKir  la  coutume  d'Orloans,  c.  1,  s.  2,  nos.  22,  23,  et  24;  c.  3,  no.  51),  Vattel 
(Uv,  2,  c.  S,  8. 103  et  110),  Ghick  (Coramentaire.  s.  76,  Droit  Privd,  8. 17  et  18») 
Datiz  (Maimel,  t  1,  s.  53,  no.  1),  Portal  is,  pere  (Exp»oBd  de  motifs  du  Code 
CiriU  I.*ocrc^  i.  I,  p  581;  y,  aussi  le  discours  du  tribun  Faure,  ibid,  p.  Ql3)t 
Meter  (pt.  17),  MM.  Mittermaier  (b,  32),  Eiebhorn  (s.  36) »  Tittmmi  (ch,  5), 
Mahlenbmch  (8.  72,  no.  2),  Brinkmann  (p.  10  et  11),  Story  (s.  371.  424,  et 
mi^r,,  et  uurtcHit  s,  428).  Wheaton  (c  2,  8.  5,  t  1»  p.  136),  Rocca  (pt  104,  UO. 
IIS  et  122),  et  Burge  (Rfegle  6,  t.  1,  p.  25;  t.  2.  p.  14,  26, 78,  et  840)/  Foelix 
(Coulllt  dea  lx>is,  Revue  liltrarig.  et  Fran9.  torn.  7,  s.  27,  p.  217,  218). 

•  The  learned  reader  may  consult  Livermore'a  Dissert  s.  9-162,  p.  28-106  j 
Hertii  Ojierft,  torn.  1,  de  Collis.  Leg.  s.  4,  ri.  O.p.  125,  ed.  1737;  Id.  p.  177,  ed, 
ni6;  Ersk.  luESt.  b.  3,  tit  2,  s.  40,  p,  515;  Bouhier,  Cout  de  Bour^.  c  23, 
•^  m.  37-63,  p.  456,  457 ;  2  Bell  Cora.  s.  1266,  p.  6»0,  4th  ed. ;  Id.  p.  G87,  688, 
^wL;  Fergusson  on  Marr*  and  Div.  395;  Le  Bruu,  de  la  Coramunaut*^,  Hb. 
i«  c  5,  p.  9, 10;  D^Aguesseau,  CEuvre;?,  torn.  4,  p  660,  4to  ed. ;  Ctxhin,  CEuvreei, 
toax.  L  p.  545.  4toed.;  Id.  p.  555;  Henry  on  Foreign  Law,  p.  12,  14,  16;  Id. 

p.  196 ;  J.  Voet,  ad  Pand.  1,  4,  2,  8,  3,  5,  6,  p.  39,  40;  1  Froland,  Mt«m. 

40,  c.  7,  p.  155;  2  Knmes  F^.  b.  3,  c.  8,  g.  2.     Mr.  Burge  on  this  sub- 

*The  summary  given  in  the  prece<lit]g  chapters  exhibits  a  gretki 
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declaring  that  real  laws  have  an  exclusive  dominion  over  aU 
things  submitted  to  their  authority,  whether  the  persons  ownii^ 

diversity  amongst  the  laws  which  regulate  the  modification  and  creation  of 
estates  and  interests  in  real  property,  and  the  transfer  and  acquisition  of  it 
The  law  of  the  place,  where  the  act  making  the  modification  or  alienation  is 
passed,  frequently  differs  either  from  that  of  the  place  in  which  theptrtjto 
the  act  was  domiciled,  or  from  that  of  the  place  in  which  the  property  is  sito- 
ated.  It  becomes  necessary  to  inquire  which  of  these  conflicting  laws  ii 
selected,  and  what  are  the  principles  on  which  the  selection  is  made.  There 
exists  a  difference  of  opinion  amongst  jurists,  as  to  the  law  which  onght  to 
govern  the  decisions  of  some  of  the  subjects  comprehended  under  the  tiUei 
which  have  been  just  mentioned,  when  one  of  the  conflicting  4aw8  affects  per- 
sons as  well  as  things,  or  where  it  applies  to  the  form  and  solemnity  of  the  aete 
by  which  the  modification  or  alienation  of  property  la  passed,  as  well  is  to 
things.  The  primary  or  principal  object  of  the  law,  or  the  comparatire  degree 
in  which,  in  the  one  case,  it  affects  persons  or  things,  and  in  the  other,  the 
form  of  the  act  or  thing,  affords  the  ground  on  which  some  jurists  consider  the 
law  as  real  or  personal,  and  accordingly  adopt  the  lex  loci  rei  site,  or  the  kv 
of  the  domicil,  or  that  of  the  place  in  which  the  act  is  passed.  In  the  opinion 
of  other  jurists,  if  the  law  of  the  situs  be  prohibitive,  it  must  be  preferred  to 
the  personal  law  of  the  domicil,  without  regard  to  the  object  of  that  lav,  or 
its  immediate  effect  upon  the  status  of  the  person.  There  is  however  no  dif- 
ference of  opinion  among  them  in  adopting  the  lex  loci  rei  sitae  in  allquestioiB 
regarding  the  modification  or  creation  of  estates  or  interests  in  immovable  pro- 
perty. Tliis  subject  does  not  involve  any  of  the  considerations  which,  in 
other  cases,  produced  that  difference  of  opinion.  The  law  primarily  and  prin- 
cipally affects  things.  It  is  wholly  independent  of  the  status  of  pereons,  and 
is  strictly  a  real  law.  There  is  the  concurrence  therefore  not  only  of  those 
jurists  who  give  the  greatest  effect  to  the  lex  loci  rei  sit®;  but  even  of  those 
who  are  disposed  to  give  such  an  effect  to  laws  affecting  the  general  statosof 
persons  as  would  greatly  control  the  operation  of  the  lex  loci  rei  sits.  Thos^ 
according  to  the  definition  of  Rodenburg,  **  In  solas  nudasque  res  statnti^spo- 
sitio  dirigitur,  ut  nullum  inten'enire  necesse  sit  actum  horainis  aut  aliqaem 
concurrere  personse  operam."  It  is  comprised  in  the  rule  laid  down  by  Ba^ 
gundus:  **  Statuta  realia  sunt,  quas  de  jure,  et  conditione,  sen  qualitate  rei  di»- 
ponunt.  Statuto  reali  propositum  est  dirigere  res  ipsas,  certisque  qualitatiboi 
dominia  afhcere."  The  doctrine  of  D'Argentrd  is  to  the  same  effect:  *'  Realift 
sunt,  ut  quae  de  mode  dividendarum  hereditatum  constituuntur,  in  capita,  in 
stirpes,  aut  talia.  Item  de  modo  rerum  donandarum,  et  quota  donationom.** 
**  Item  ilhid,  ne  in  testamento  legari  posset  viro  ab  uxore,  quod  quidem  de 
immobilibns  constituit  et  rebus  soli,  etsi  mixtam  habeat  de  personis  coiisiden- 
tionem,  quando  inipotentia  a^niatis  applicatur  i-ei  soli :  Nam  si  de  mobiliboi 
solum  quaireretur,  posset  videri  in  totum  esse  personale.*'  The  doctrine  d 
Dumoulin  is:  **  In  his  quae  concernunt  rem,  vel  onus  rei,  debet  inspici  consne- 
tudo  loci  ubi  sita  res  est."  Boullenois  also  concurs  in  treating  that  law  as  real: 
*^  Qui  aff(*cte  directement  les  biens  en  fixant  leur  sort,  et  Icur  destination  par 
une  disposition  particulibre  et  inddpendante  de  Tdtat  personnel  dont  rhomme 
est  affectd  pour  les  actes  du  commerce  civil,  encore  que  quelquefois  ce  statnt 
ait  <5gard  h  l*etat  personnel  que  nous  uvons  ci-devant  appelle  pur  |K>litioue  et 
distiuctif."   Merlin  maintains  the  same  doctrine  :  *'  Si  Tobjet  principal. direct, 
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them  live  within  the  territory  or  without  the  territory.*     And 
Yattel  has  Uid  it  down  as  a  principle  of  International  law,  that^ 

imm^iat  de  la  loi,  est  de  r6gler  la  quality,  la  Ratnre  des  biens,  la  manifere  d>n 
disixjser,''  it  is  a  real  law,  and  that,  **le3  effets  par  rapport  aux  peraotJties  ne 
•Dill  pluSi  que  des  consequences  ^oigndes  de  la  realite/*  The  estate  or  intereat 
which  the  law  permits  or  prohibits  to  be  created  in  immovable  property,  whether 
il  be  by  substitution,  entail,  executory  devise,  condition,  or  any  other  species 
^Loi  liffutiitiou»  may  be  considered  aii  a  quality  impressed  on  and  inherent  in  the 
■  property*  So  ali^o  are  the  rule^  and  limits  under  which  the -^nnission  in 
H  giveti.  According  to  the  doctrine  of  those  juri^t^  who  are  the  most  dt.s(>osed 
B  to  allow  pei'Sonal^Uwft  affecting  the  general  status  to  control  those  of  the  situa, 
'  the  !ttw  which  confers  on  immovable  property  it»  qualities,  is  strictly  real,  and 
prevaib  over  the  fversonal  law.  Thus  Hertius  defines  the  law  to  be  real  when 
it  impresses  any  certain  quality  on  immovable  property:  **  Rebus  fertur  lex, 
cnm  certam  iisdem  qualitatem  imprjmit,  vel  iii  alienando,  e.  g.  nt  ne  bona 
ttTila possiut  alienaii,  vel  in  acquirendo,  e,  g.  ut  dominium  rei  immobitium  ven- 
dil«  uoa  aliter  acquiratur,  nisi  facta  fuerit  judicialia  resignatio.**  The  same 
role  is  laid  down  by  Megtertius  and  Burgundus,  and  itt  followed  by  BouUenoia, 
These  jurists,  in  treating  of  the  solemnities  which  the  law  requires  should  a<!- 
OCkinpany  certain  acts,  distinguish  thnse  which  are  **  tanquam  qualitates  rebua 
impress®,*'  The  existence  and  nature  of  those  qualities  must  be  determined  by 
tim  law  of  the  situs.  It  is  conceived  therefore  to  be  indisputable  that  the  law 
of  the  situ^  must  be  adopted  in  all  questions  respecting  the  power  of  alienating 
imituivable  property,  or  the  restriclions  under  which  that  power  may  be  exer- 
cised. Hence  also  it  follows  that  the  law  of  the  situs  must  prevail  when  the 
4|iie*«tiou  regards  the  existence  or  validity  of  any  substitution,  tlje  degrees  to 
which  it  may  be  limited,  ttie  manner  of  conjputing  those  degiees,  or  the  extent 
lo  which  the  power  of  alienation  may  be  restrained,  and  generally  the  condi- 
tion to  which  the  persons  substituted  may  be  subjected.  Upon  the  same  prin- 
ciples it  will  decide  if  the  question  regard  the  acts  which  are  essential  to 
rifoder  Uie  substitution  or  eutail  valid,  or  the  respective  righta  and  liabilities 
of  the  fiduciary,  fidei  commissary,  or  tenant  in  tail.*  2  Burge,  Col.  k  For.  Law, 
pi.  2,  e,  Dt  p*  S40-S41.  Again,  alluding  to  the  same  subject  in  another  place, 
be  nays:  *  In  treating  of  the  alienations  of  real  property  by  act  inter  vivos,  it 
kail  been  stated  as  a  conclusion,  sanctioned  by  the  authority  of  jurists  aud  of 
'  ;  ion<«,  and  most  consistent  with  admitted  principles,  that  the  capa* 
and  to  take  under  the  alienation  was  gov<:^rned  by  the  law  of  the 
Aciuikl  »itu-s  of  the  property  if  it  were  immovable,  and  by  that  of  the  domicil 
if  it  ^tt•  ri*  TTTovable.  It  is  admitted  by  all  jurists  that  the  transfer  of  and  title 
to  -  rty  must  be  regulated  by  the  lex  loci  rei  sitae;  that  a  law  which 

nlienation  is  a  real  law,  and  must,  in  whatever  place  the  aliena- 
tion is  attempted,  prevent  the  acquisition  of  any  title.     It  necessarily  follows 
tiiat  admission*  that  the  character  and  effect  of  the  law  must  be  the  same, 
hrther  iti*  prohibition  has  relation  to  the  quality  of  the  pn-)jierty  itself,  or  to 
the  person  of  the  owner;  or  whether  the  pmhibition  be  general  and  absolute, 
or  partial  and  qualified,  or  existing  only  sub  raodo.     It  is  a  quality  impressed 
the  property  no  less  when  the  property  is  prohibited  to  be  alienated  under 


1  Pothier,  Coutume  d'Orleans,  c.  1,  s.  2,  n.  22-24,  c.  3,  n*  61* 
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immoyables  are  to  be  disposed  of  according  to  the  laws  of  the 
country  where  they  are  situate.^ 

423.  Uniformity  of  Doctrine  in  England  and  America. — The 
consent  of  the  tribunals,  acting  under  the  common  law,  both  in 
England  and  America,  is  in  a  practical  sense  absolutely  uniform 
on  the  same  subject.  All  the  authorities  in  both  countries,  so 
far  as  they  go,  recognize  the  principle  in  its  fullest  import,  that 
real  estate,  or  immovable  property,  is  exclusively  subject  to  the 
laws  of  the  government  within  whose  territory  it  is  situate.*  (a) 

particular  circumstances,  than  when  it  is  prohibited  to  be  alienated  ander  anj 
circumstances,  or  when  it  is  prohibited  to  be  alienated  by  and  toperBonssUod- 
ing  in  certain  relations  to  each  other,  or  by  pei-sons  who  are  under  a  oertun 
age,  or  who  are  in  any  situation  which  by  the  law  precludes  them  from  makiog 
or  taking  under  the  Venation.'  4  Burge,  Col.  &  For.  Law,  pt.2,  c  12, p. 577; 
Id.  p.  550-596. 

1  VatteU  b.  2,  c.  8,  s.  110;  Id.  8.  103;  Chapman  v.  BoberteoD,  6  Ptige 
(N.  Y.)  627. 

^  The  authorities  are  very  numerous  in  which  it  has  been  decided  or  tikn 
for  granted ;  and  among  them  in  England  are,  Sill  v.  Worswick,  1  H.  BL  965; 
Hunter  r.  Potts,  4  T.  R.  182;  Phillips  r.  Hunter,  2  H.  Bl.  402;  Selkrig*. 
Davis,  2  Rose,  291;  2  Dow,  230;  Coppin  p.  Coppin,  2  P.  Wms.  290,293;  Brodie 
V,  Barry,  2  V.  &  B.,  130;  Birtwhistle  v.  VardiU,  5  B.  &  C.  438;  2  BeUCom. 
690,  4th  ed. ;  Id.  p.  687,  5th  ed. ;  and  in  America  are,  United  States  v.  Crosby, 
7  Cranch,  115;  Clark  w.  Graham,  6  Wheat.  577;  Kerr  o.  Moon,  9  Whert. 
566;  Harper  v.  Hampton,  1  Harr.  &  J.  (Md.)  687;  Goodwin  o.  Jones.  3Ma». 
514,  518;  Cutter  v.  Davenport,  1  Pick.  (Mass.)  81,  86;  Holmes  v.  Renisen,4 
Johns.  Ch.  (N.  Y.)  460;  20  Johns.  (N.  Y.)  254;  Hosford  t;.  Nichols,  1  Pwge 
(N.  Y.)  220;  Blake  v.  Williams,  6  Pick.  (Mass.)  286;  MUne  p.  Moreton,6 
Binn.  (Penn.)  359.  See  also  4  Cowen,  .510,  527,  note;  Dwarris  on  Stat. 
620,  649;  Wills  y.  Cowper,  2  Ham.  Ohio,  124;  Henry  on  Foreign  Law,a»; 
McCormick  v.  Sullivant,  10  Wheat.  192;  Darby  ».  Mayer,  10  WTieat.  465; 
Curtis  V.  Hutton,  14  Ves.  537,  541 ;  Elliott  p.  Lord  Minto,  6  Madd.  16; 
Chapman  v,  Robertson,  6  Paige  (N.  Y.)  627,  630;  Cockerell  v.  Dickena, 
3  Moore  P.  C.  98,  131,  132;  Tulloch  v,  Hartiey,  1  Y.  &  C.  C.  C.  lU;  po^. 
8.  431;  ante,  s.  424. 

(a)  See  Potter  v.  Titcomb,  22  Me.  73111.  285;  Bissell  v.  Terry,  69  111.  IW; 

300;  McGoon  v.  Scales,  9  W^all.  23;  City  Ins.  Co.  r.  Commercial  Bank,  68 

Oakey  v.  Bennett,  11  How.  33 ;  Knox  t».  111.  348 ;  Cooley  p.  Scarlett,  38  111.  316; 

Jones,  47  N.  Y.  389 ;  White  v.  Howard,  Hutcheson  r.  Peshine,  16  N.  J.  Eq.  16"; 

46  X.  Y.  144;  Monroe  r.  Douglass,  5  Beall  p.  Lowndes,  4  S.  C.  258;  Cham- 

N.  Y.  447;  Wheeler  v.  W^alker,  64  Ala.  berlain  v.  Napier,  15  Ch.  D.  614;  Brine 

5o0;   Goodman   r.    Winter,   Id.    410;  p.  Insurance  Co.,  96  U.  S.  627;  Collier 

Brock  V.  Frank,  51   Ala.  85;  Pope  p.  p.  Blake,  14  Kans.  250;  Sell  r.  Millefi 

Pickett,  51  Ala.  584 ;  Lingen  v.  Lingen,  11  Ohio  St.  331 ;  Nicholson  p.  Leafitti 

45  Ala.  410;  Apperson  v.  Bolton,  29  4  Sandf.    276;    Augusta  Ins.  Co  »• 

Ark.    418;    Gardner    v.    Commercial  Morton,  3  La.  An.  418.    But  see  ^»^ 

Bank,  95  111.  298;  Besse  p.  Pellochoux,  kins  p.  W^allace,  19  Mich.  67. 
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So  thftt'  we  ntiiy  here  fully  adopt  the  language  of  John  Voet : 
*SH  rMlibtis  quiciem^  cum  plerot  amtjuc  coii^tetitiud  »it,  id  pluribus 
rapenmcuiifn  fuerit/ '  Indeed  so  firmly  n  thU  prictcipla 
Uitfhcd,  ihAt  in  cuim^  of  bankruptcy  the  real  etitate  of  the 
litLakrupt,  situate  iti  foreigti  coantries,  m  UDiversaUy  admitted 
bui  to  piia»  under  the  alignment,  ahhough«  as  we  haTe  seen, 
llMire  are  great  diver»itica  of  opinion  as  to  movablea*'  And 
L(>nl  EldoD  haji  gune  ho  far  aa  to  declare  that  there  exists  no 
or  equitiil^lc  oliligation  (although  there  ta  a  moral  obli* 
}  in  the  b^inkrupt  to  make  a  conveyance  thereof  to  hb 
;  and  that  the  creditors  are  without  redre«si,  uuIcb^  by 
mcdy  in  rem  where  the  real  esUite  U  situate,  or  by 
i  ;(  a  certificate  uf  diiscliarge  until  the  bankrupt  eze- 

such  a  conveyance.' 
42S»*  ApfUcaiiQn  af  (he  Rate.  —  Considering  however  the  divcr- 
idty  of  opinion  on  this  subject  among  foreign  juristd,  it  may  be 
utility  to  examine  into  the  application  of  the  geueral 
in  some  of  ita  more  important  cispecta.  We  dmil  thci-efore 
ttooaider  it,  fimt,  in  relation  to  the  capacity  of  person^s  to  take  or 
to  trmfisfer  real  estate;  secondly,  in  relation  to  the  formn  and  i^o- 
Imiiitiea  oeiiuinry  to  transfer  it ;  thirdly,  in  relation  to  the  extent 
ef  SDtrrviat  to  he  taken  or  transferred  in  it ;  and  fourthly,  in  rela- 
to  the  iittbjeet  matter  itself,  or  what  are  properly  to  be  deemed 

4S0,  Capadig  to  take.  —  Fir»t,  u\  ruiiitiuti  lo  the  capacity  of 
pBncms  lo  tAke  or  ttunevfer  real  estate.  It  may  be  laid  down 
m  m  general  principle  of  the  common  law,  that  a  party  mu»t 
hate  a  eapaetly  to  take  according  to  the  law  of  the  ^itus 
idherwiie  be  will  be  excluded  from  all  owmcrship*  ThtJii  if  the 
liwa  of  a  ooimlry  exclude  aliena  from  holding  landa,  either  by 
haMsoeasioiu  or  by  purohaae«  or  by  device,  such  a  title  beconiea 
WlMrfty  moperatire  m  to  them,  whatever  may  be  ttie  law  of 
plaoe  of  their  dumteil.*  On  the  other  hand,  if  by  the  local 
^w  alieiifl  may  Cake  and   hold  landa,  it   \a   wholly  immatenul 

•  J.  Votl,  ad  Pwiii  I.  \  2.  ^  6,  p.  «0. 

•  lafcif  9,  D»vi«.  a  Rcii^,  S»7,  1»1 ;  2  I)ow,  230,  250;  2  Doll  Caa.  mw.  4tli 
tl  la  f.  687.  54li  ait :  Mila,  t.  |oa>l22.  U1  a. 

«  BmVong  w.  Davb,2  Rom,  97,  281 ;  2  Dow,  230,  $6a    Bat  laa  8lttii*i  Otm, 
mum.  408;  aala,  •,423  a. 

•  tea  ffarliMian  a.  IMicni,  1  liar.  Jk  n  nhiA  '2m:  ^«&n  m.  Li»  0 
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what  may  be  the  law  of  their  own  domicil  either  of  origin  or 
of  choice,  (a) 

431.  Capacity  to  transfer.  —  So  if  a  person  is  incapable  from 
any  other  circumstance  of  transferring  his  immovable  property  by 
the  law  of  the  situs,  his  transfer  will  be  held  invalid,  although 
by  the  law  of  his  domicil  no  such  personal  incapacity  exists.  On 
the  other  hand,  if  he  has  capacity  to  transfer  by  the  law  of  the 
situs,  he  may  make  a  valid  title,  notwithstanding  an  incapacity 
may  attach  to  him  by  the  law  of  his  domicil.  (6)  This  is 
the  silent  but  irresistible  result  of  the  principle  adopted  by  the 
common  law,  which  has  no  admitted  exception.  We  may  illus- 
trate the  principle  by  an  application  to  cases  of  common  occur- 
rence under  the  dominion  of  the  common  law.  By  that  law  a 
person  is  deemed  a  minor,  and  is  incapable  of  conveying  real 
estate,  until  he  has  arrived  at  twenty-one  years  of  age.  But  by 
the  law  of  some  foreign  countries  minority  continues  until  twen- 
ty-five or  even  until  thirty  years  of  age.  Let  us  then  suppose  a 
foreigner  owning  lands  in  England  or  America  (where  the  com- 
mon law  prevails),  who  is  by  the  law  of  his  domicil  in  his  mino- 
rity, but  who  is  over  twenty-one  years  of  age.  It  is  clear  that  he 
may  convey  his  real  estate  in  England  or  America,  notwithstand- 
ing such  domestic  incapacity  ;  for  he  is  of  the  age  required  by  the 
local  lavv.^  On  the  other  hand,  let  us  suppose  a  married  woman, 
who  is  domiciled  in  a  foreign  country,  and  by  the  law  of  that 
country  is  capable  of  alienating  her  real  estate  without  the  con- 
sent of  her  husband,  owning  real  estate  in  England  or  in  America, 
where  she  is  incapable  of  alienating  it  without  such  consent;  she 
cannot  alienate  it  without  the  consent  of  her  husband ;  and  her 
separate  act  will  be  held  ipso  facto  void  by  the  law  of  the  situs.W 

432.  Foreign  Jurists,  —  But  however  clear  this  may  seem  ac- 
cording to  the  principles  of  the  common  law  on  this  subject,  a 
very  different  doctrine  is,  as  we  have  already  seen,  maintained  by 
many  foreign  jurists  on  this  very  point.^     They  contend  that 

1  See  Saul  v.  His  Creditors,  5  Mart.  N.S.  (La.)  569,  597. 

«  Ante,  8.  51,  52-61,  65;  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  1,  p.  21-23. 

(a)  This  subject  of  the  capacity  to  (6)  See  Sell  r.  Miller,  11  Ohio  St. 

take  is  more  fully  considered  in  c.  4,  331 ;  O'Dell  v.  Rogers,  44  Wis.  136. 
ante,  and  in  the  notes.     The  effect  of  (c)  See  Doyle  r.  McGuire,  38  lowai 

legitimation  and  of  adoption  is  con-  410;   Frierson  v.   Williams,  57  Miss- 

sidered  in  s.  93  5,  and  note  at  the  end  451 ;  Shacklett  v,  Polk,  51  Miss.  37S; 

of  the  section.  Thurston  v.  Roseufield,  42  Mo.  474. 
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the  capacity  or  incapacity  of  persons  to  transfer  property,  or 
to  do  any  other  act,  depends  altogether  upon  the  law  of  the 
place  of  their  domicil.  If  they  have  a  capacity  or  incapacity 
there,  it  governs  all  their  property  elsewhere,  whether  movable 
or  immovable.  Thus  Boullenois  maintains  that  if  a  man  has 
immovable  property  in  a  place  where  majority  is  attained  at 
twenty-five,  and  by  the  law  of  his  domicil  he  is  of  age  at  twen- 
ty, he  may  at  twenty  sell  or  alienate  such  immovable  property. 
And  on  the  other  hand,  if  by  the  law  of  the  situs  of  the  immo- 
vable property  he  is  of  age  at  twenty,  but  by  the  law  of  his 
domicil  not  until  twenty-five,  he  cannot  sell  or  alienate  such 
property  until  the  age  of  twenty-five.^  Rodenburg  adopts  the 
same  doctrine,  and  maintains  it  with  abundance  of  zeal.^  Af- 
ter having  remarked  that  among  personal  statutes  are  to  be 
reckoned  all  laws  which  affect  the  state  or  condition  of  the 
person,  such  as  laws  respecting  majority,  the  paternal  power 
over  children,  the  marital  power  over  the  wife,  and  cases  of 
prodigals,  he  adds  :  *  De  quibus  et  similibus  id  juris  est,  ut  quo- 
cumque  transtulerit  persona  statuto  loci  domicilii  ita  affecta,  habi- 
litatem  aut  inhabilitiitem  ademptam  domi,  circumferat  ubique, 
ut    in  universa  territoria   suum  statutum   exerceat  effectum.*^ 

^  Ante,  8.  52,  71.     There  is  a  curious  distinction  maintained  by  many 
jurists  on  this  subject,  which  deserves  notice.     They  say  tiiat  if  the  local  law 
fixes  the  age  of  majority  at  a  particular  period,  and  declares  that  until  the 
party  has  arrived  at  that  period  he  shall  not  alienate  immovable  property,  in 
that  case  the  local  law  governs ;  for  it  does  not  turn  upon  the  mere  fact  of  being 
a  major  or  not.     But  if  the  local  law  only  says  that  no  person  who  is  not  a 
major  shall  alienate,  then,  if  the  party  is  a  major  by  the  law  of  his  domicil, 
though  not  by  that  of  the  rei  sitse,  he  may  alienate  the  property,  because  the 
only  point  is  majority  or  not,  and  that  must  be  ascertained  by  the  lex  domi- 
cilii ;  for  the  state  or  capacity  of  a  person  by  the  law  of  his  domicil  extends 
everywhere.     Boullenois  dwells  much  on  this  distinction,  and  it  has  received 
the  support  of  Merlin.     1  Boullenois,  obs.  4,  p.  57;  Id.  obs.  5,  p.  102;  Id.  obs. 
12,  p.  175;  Id.  obs.  13,  p.  183;  Id.  obs.  23,  p.  499;  Id.  obs.  28,  p.  700,  705, 
720;  Boullenois,  Quest.  Mixt.  p  19;  2  Merlin,  Repertoire,  Testament,  s.  1,  6, 
art-  3,  p.  318,  art.  2,  p.  317,  318;  Id.  art.  3;  2  Froland,  Mem.  des    Stat. 
p.  824,  825;  Livermore,  Dissert,  s.  44,  p.  48;  Id.  s.  47,  48,  p.  50;  Id.  s.  59-62, 
p.  5a-60. 

«  Rodenburg,  de  Div.  Stat.  tit.  2,  c.  1;  2  Boullenois,  Appx.  p.  10;  1  Boulle- 
nois, 77,  79,  154,  155,  194,  295;  1  Hertii  Opora,  de  CoUis.  Leg.  s.  4,  n.  23, 
p.  133,  ed.  1737;  Id.  p.  175,  ed.  1716;  Livermore,  Dissert,  s.  31,  p.  40;  Id. 
B.  44,  p.  48;  Id.  s.  45,  46,  p.  49;  Bouhier,  Cout.  de  Bourg.  c.  24,  s.  91-108, 
p.  476-478;  ante,  s.  51,  51  a,  52,  52  a,  53. 

•  Rodenburg,  de  Divers.  Stat.  tit.  2,  c.  1;  2  Boullenois,  Appx.  p.  11; 
ante,  s.  51. 
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Yet  Rodenburg  himself  deserts  this  doctrine  in  regard  to  die 
capacity  and  incapacity  to  make  a  will  or  testament,  which 
he  holds  must  be  according  to  the  lex  rei  sitse.^  There  are 
many  others  who  adhere  to  the  same  opinion.*     The  ground- 

1  Rodenburg,  de  Divers.  Stat.  tit.  2,  c.  6,  n.  7 ;  2  Boullenois,  Appx.  p.  S8, 
39.  His  language  is:  Sed,  ut  id,  quod  instat,  agamus:  quid  si  nostras  teste* 
tur  anno  aitatis  decimo  quarto,  sortieturne  effectum  dispositio  in  rebus,  que 
alterius  regionis  solo  inhsereant,  in  qua  major  ad  testandum  desideratur  etas? 
Sit  dubitauda  ratio,  quod  de  personarum  aetate  ac  capacitate  lata  lex  in  per- 
sonam concepta  esse  videatur,  adeoque  ad  quaecunque  produceuda  territoria. 
Verum  contra  reale  statutum  esse  inde  dixeris,  quod  in  statutum  ac  oonditioDem 
persona)  uon  sit  scriptum,  sed  expressim  directum  in  rerum  alienatiooes  aat 
alterationes,  et  quidem  per  solam  testament!  speciem,  adeoque  circumscriptiTe 
ad  istum  alienationis  actum;  cujusmodi  statuta  realia  esse  traditum  8fepias;et 
vel  inde  in  proposito  conspicere  est,  quod  immoto  personse  statu,  que  nulla  ex 
parte  tutelse  subducitur,  auctoritate  tutoris  non  spectante  minoris  testationes, 
tribuatur  nostratibus  hsec  testament!  factio,  adeoque  cum  status  uon  turbetur, 
lex  personalis  die!  nequeat  See  also  4  Burge,  Col.  &  For.  Law,  pt.  2,  e.  12, 
p.  578,  579.  On  this  subject  Mr.  Burge  has  well  remarked:  '  The  difficult  of 
adopting  such  a  distinction  arises  from  the  consequences  to  which  it  leads,  for 
it  seems  to  import  that  if  the  law  of  the  situs  prohibits  the  alienation  bja 
minor,  the  question  whether  he  is  a  minor,  or,  in  other  words,  whether  he  is 
competent  to  make  a  testament,  is  to  be  determined,  not  by  that  law,  but  bj 
the  law  of  his  domicil.  But  if  the  law  had  prohibited  an  alienation  by  a 
person  who  had  not  attained  the  age  of  twenty-one  or  twenty-five  years,  or  aoj 
other  age  which  was  prescribed  by  the  law  as  the  age  of  majority,  the  law  of 
the  situs  would  prevail,  and  the  competence  of  the  person  would  depend  on  his 
having  attained  that  age.  But  without  further  pursuing  the  inquiry,  which 
has  already  been  made  in  the  former  volume,  it  may  be  considered,  that  the 
opinions  of  Dumoulin,  Burgundus,  Peckius,  John  and  Paul  Voet,  and  the 
decision  reported  by  Stockmans,  afford  authority  sufficient  to  justify  the  con- 
clusion that  the  capacity  to  alienate  by  testament  is  that  which  is  established 
by  the  law  of  the  country  in  which  the  immovable  property  is  situated,  and 
by  that  of  the  domicil,  when  the  testamentaiy  disposition  regards  movable 
property.'  Ibid.  See  also  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  1,  p.  21-23;  post, 
s.  433  a. 

a  Ante,  s.  51-54,  60;  1  Froland,  Mdm.  des  Statuts,  65, 66;  Livermore, Dissert 
s.  47,  p.  54,  s.  55,  p.  56;  2  Froland  Mem.  des  Stat.  p.  1576-1594;  Merlin,  R^ 
pertoire,  Testament,  s.  1,  5,  art.  2,  p.  517,  518;  1  Boullenois,  obs.  6,  p  127- 
140;  Id.  obs.  28,  p.  705-731.  This  is  manifestly  the  opinion  of  Mr.  Livermore 
(Diss.  p.  40-42;  48-57).  So  of  Merlin  (Repertoire,  Majoritd,  s.  5;  Autorwa* 
tion  Maritale,  s.  10,  art.  2;  Id.  Puissance  Paternelle,  s.  7,  p.  142-U6);o^ 
Froland  (1  Froland,  Mem.  des  Stat.  p.  156,  171;  2  Id.  p.  1595);  of  Boubier 
(Bouhier,  Gout,  de  Bourg.  c.  23,  s.  90-96,  p.  461;  Id.  c.  24,  s.  91,  &c  p.  *'^' 
1  Boullenois,  obs.  28,  p.  724)  ;  of  Pothier  (Pothier,  Cout.  d'Orldans,  c.  1,8- 1' 
n.  7,  p.  2) ;  of  Huberus  (Huberus,  lib.  1,  tit.  3,  s.  12;  ante,  s.  60) ;  and  of  Hertios 
(Hertii  Opera,  torn.  1,  de  Collis.  s.  4,  n.  8,  p.  123, 124,  ed.  1737;  Id.  p.  175,  ed. 
1716).  Merlin  in  another  place  admits  that  a  law  which  prohibits  aprodig*! 
from  making  a  testament  is  personal;  but  at  the  same  time  it  will  not  prevent 
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work  of  their  argument  is,  that  the  capacity  and  incapacity  of 
the  persson  must  be  uniformly  the  same  everywhere ;  that  the 
law  uf  the  domicil  ought  to  regulate  it  j  and  that  it  would  be 
utterly  incongruous  to  make  a  minor  in  one  place  a  major  in 
another^  thus  investing  him  with  opposite  personal  fiualities.^ 

433.  This  notion  is  combated  with  great  vigor  and  ability  by 
oilier  foreign  jurists,  whose  opinions  have  been  already  alluded  to.* 
Burgundus  admits  that  personal  laws,  as  to  capacity,  or  incnpa- 
(jity  govern  all  personal  acts,  such  as  personal  contracts.  *  Nam 
(ut  Imola  et  Castrensis  scripsere),  qui  inhabilis  est  in  uno  loco, 
iftitim  in  alio  ceusetur  inhabilis  ;  quod  utique  accipiendum  est  de 
liabiliuite,  vel  inhabilitate,  qu®  a  statu  to  personal!  procedit,  et  ad 
actu^  personales  diiigitur/*    But  in  regard  to  immovable  property 

the  prcHlipnl  from  making  ft  vulid  will  of  iraraov»ble  proj»erty  in  a  foreign  eoun- 
try  ¥th\ch  tkWowm  it  (as  in  Btmrbourg);  for  which  he  given  two  reawons:  first, 
timt  a  law  ia  real  which  permits  one  act  to  be  done  by  a  person  who  h  otherwise 
incapable;  and,  s*^condly,  l>et:au3e  a  real  law  always  prevails  when  it  cornea 

conflict  with  a  ix;rsonul  law*  Jle  applies  the  same  mle  to  an  unemanci- 
son   who  cannot   by   the  law  of  his   domicil   make   a  testament,  but 

!  may  alienate  any  of  his  property  acquired  in  Hainault;  for  its  laws  form 
g>n  ^Xfii^ption  to  the  general  incapacity  of  the  son,  and  therefore  they  are  reah 
Merlin  Rc|)ert/>ire,  Testament,  s.  1,  n.  5,  art.  1,  p,  310.  This  opinion  seems 
to  coincide  with  that  of  Ilertiua  (1  Hertii  Opera,  de  Collis.  Leg.  4,  n  22, 
p.  13;),  ed  1737;  Id.  p,  188,  ed.  1716),  It  seems  also  supported  by  Rodenburg 
{RcKl*>riburg,  de  Div.  Stat.  pt.  1,  tit  1,  c.  2;  2  Boullenois,  Appx,  p.  4-0,  cited 
by  Merlin,  uhi  supra).  But  Merlin  says  that  if,  by  the  law.-^  of  the  country 
of  hi»»  domicil,  an  unemancipated  son  cannot  make*  a  testament,  and  by  Uio 
laws  of  another  country  he  has  a  general  capacity;  in  such  a  case  such  laws 
are  pcwonal  and  in  conflict,  and  thert'fore  the  law  of  the  domicil  is  to 
gax^m.  Merlin,  ibid.  p.  311.  See  also  1  Boulhniois,  obs.  5,  p.  77, 78.  Boulle* 
nob  lays  down  some  rules  upon  this  subject,  which  seem  also  to  have  received 
ibe  approbation  of  Bouhier.  (1)  When  the  fiersonal  statute  of  the  domicil  is 
in  conflict  with  the  personal  statute  of  another  place,  the  law  of  the  domicil  is 
to  prcraU.  (2)  When  the  personal  statute  of  the  domicil  is  in  conflict  with 
tbm  tcaI  statuti;  of  the  same  or  another  place,  it  yields  to  the  real  statute. 
(H)  M*h«n  thfi  real  statute  of  the  donricil  is  in  conflict  with  the  real  statute  of 
Ih  ''  '  tJie  pfoj>erty,  each  one  has  its  own  authority  in  it^  own  territory. 
1  .,  Pr.  Gen   20-31 ;  Id.  obs.  .%,  p.  181,  1S2;  Bouhier,  Cout  de  Bourg. 

C,  :.'i,  ><  W.  im.  p.  461 ;  Id.  c.  24.  s.  91,  &c.,  p.  47r);  Livermore,  Dissert.  6,  5», 
p.  58,  50.     See  the  opinion  of  (imtins,  cited  post,  »*  479. 

^  Mr.  Ilenry  says  that  the  personal  sUtutes  of  one  place  may  act  indirectly 
and  by  comifr  on  immovable  property  situate  in  another;  as  a  d^-creeof  lunacy 
may  by  \t^  ^rive  a  party  of  a  power  to  alienate  his  fnreiq-n  prf»f>erty, 

and  soof  ti  ity  created  by  banknii>tcy.      Henry  on  Foreign  Law,  15, 

This  seems  inadmissible  as  a  doctrine  of  the  common  law. 

■  Ante,  R.  52-54  a. 

•  Burgundus,  tract   1»  n,  7,  S,  p.  19.     See  also  Rodenburg,  de  Div.  Stat. 
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he  says  that  it  is  sufficient  that  a  person  be  of  the  age  required  bj 
the  law  of  the  situs,  to  authorize  him  to  make  a  valid  transfer, 
although  he  may  be  incapable  by  the  law  of  his  domicil.  His 
language  is :  ^  Quippe  (sicut  Bartolus  existimat)  habiiitas  per- 
sonse  ad  actus  personales  non  trahit  effectum  ad  res  sitas  extra 
territorium.  Proinde,  si  peragendum  est  aliquid  circa  rem,  jam 
non  respiciemus  personsB  statum,  quem  foris  assumpsit;  sedan 
mancipans  in  ea  sit  conditione  quam  bonorum  situs  ipse  requirit.'^ 
And  again  :  '  Et  quidem  eodem  modo,  quoties  de  jure,  vel  servi- 
tute,  aut  libertate  personae  quaeritur,  item  de  facultate  ad  re«  per- 
sonales constituta,  respondendum  erit  secundum  conditiooem 
personaB,  quam  induit  in  loco  domicilii.  Et  contra,  ergo  si  de 
jure  ac  facultate,  quae  a  re  ipsa  proficiscitur,  item  de  ejus  servi- 
tute,  atque  libertate,  plane  ad  leges  situs  spectare  oportet.  Cam 
enim  unicuique  provinciae  suae  propriaB  sint  leges,  possessionibus 
injunctae  atque  indictae,  sane  iucapacitas  foris  adepta  in  considera- 
tionem  venire  non  potest ;  sed  omnis,  sive  qualitas,  sive  perwns 
habiiitas,  quoad  eadem  bona  pertinet,  a  loco  situs  proficiscitur/ 
Bartolus  affirms  the  same  doctrine.  ^  Gum  est,  quod  de  aliquo 
jure  descendente  ex  re  ipsa  servari  consuetude  vel  statutiun  loci, 
ubi  est  res.'^  Boullenois,  after  some  fluctuations  of  opiQion, 
comes  to  the  result  that  the  capacity  to  make  a  testament,  so  far 
as  it  regards  the  person,  is  personal ;  but  so  far  as  it  regards  im- 
movables is  real,  and  governed  by  the  law  of  the  situs  of  the 
property.* 

433  a.  Stockmans,  Dumoulin,  Bouhier,  Paul  Voet,  and  John 
Voet  maintain  the  same  opinion.^  Dumoulin  says  :  '  Aut  statu- 
tum  agit  in  rem,  et  quacumque  verborum  formula  utatur,  semper 

tit.  2,  c.  1;  2  Boullenois,  Appx.  p.  11,  12;  1  Boullenois,  obs.  6,  p.  127-131; 
Id.  p.  199,  201,  202;  Livermore,  Dissert,  s.  47-49,  p.  50-52;  Bouhier,  Coot 
de  Bourg.  c.  24,  s.  91,  94-107,  p.  476-478. 

1  Burgundus,  tract.  1,  n.  8,  p.  19;  ante,  8.  54;  Livermore,  Dissert,  a.  47, 48, 
p.  51,  52. 

2  Burgundus,  tract.  1,  n.  8,  p.  19,  20.  See  also  1  Boullenois,  obs.  6,  P- 
129,  130;  Id.  obs.  9,  p.  150;  ante,  s.  372. 

«  Bartol.  ad  Cod.  1,  1,  n.  27;  Bartol.  Oper.  torn.  7,  p.  5. 

*  1  Boullenois,  obs.  28,  p.  718-720.  See  Id.  obs.  5,  p.  81-84, 101, 102- 
See  also  Merlin  Rupert.  Testament,  s.  1,  n.  8,  art.  1,  p.  810;  Cochin,  (Ettn«»i 
torn.  4,  p.  555,  4to  ed. 

*  Livermore,  Dissert,  s.  49-52,  p.  52-64;  1  Froland,  Mdm.  des  Stat  p.  ^' 
6(5;  2  Id.  p.  819-823;  4  Burge,  CoL  &  For.  Law,  pt.  2,  c.  12,  p.  579;  wte, 
8.  432,  note. 
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inspieitur  locus  ubi  res  est*^  Si  statutnm  dicat,  quod  minor  25 
L  annis  non  possit  testari  de  immol)ilibiis,  tunc  enim  non  respicit 
Bpersonam, nee  agit  in  personam  piincipaliter,  nee  in  solemnitatein 
^fe[Miis,  sed  agit  in  eerUis  res,  ad  tinein  conservandi  patrimonii,  et 
^^BG  e^t  reale*  Quia  idem  est,  ac  si  dictum  esset,  immobilia  non 
possint  alienari  in  testamento  per  minoies.  Unde  statutum  loci 
1  iospieietur,  sive  i)emona  subdita  sit,  sive  non/*  Stockmans  says: 
I  *  Jampridem  pragmaticorum  consensa  et  nsu  fori  invaluit,  ut 
uUicutnque  agitur  de  reruni  soli  nlienatione,  nianeipatione,  inves- 
Ittifav  8Uccessione,  allii^quc  translattonis  et  acquisilionis  modisi 
[  iospiciuntur  leges  loci,  ubi  res  sitaj  sunt,  sive  qusestio  sit  de  setate, 
vel  alia  qualitate,  habilitate,  vel  inbabiiitate  personee  mve  agatur 
I  de  statuto  verbis  in  rem,  sive  in  personam,  directe  ooncepto  ;  cum 
I  effectus  ipse,  [mtius  quam  verba,  attendendus  sit,  qui  prcn^sua 
I  real  is  est,  quotiesde  rebus  soli  transferendis  et  maucipandis  quae- 
ritnr ;  atque  proinde  ab  hoc  effectu  statutura  omne,  quod  hue 
respicit,  vel  eo  rem  deducit,  pro  reali  habenduni  judicandumqu© 
jtit,**  Paul  Voet  adds  that  pei-sonal  laws  do  not  regularly  ex- 
|leiid«  so  as  to  affect  inimoval)le  property  in  a  foreign  country, 
ither  directly  or  consequentially.'*  John  Voet  has  gone  into  an 
elaborate  considerution  of  the  subject,  and  positively  denies  that 
srsonal  laws  can  operate  out  of  the  territory.  '  Nulla  tamen  ra- 
Mone/  says  be,  '  sufficicnte,  cum  liaec  nitantur,  nee  a  legibus  Ro- 
saiii^  huic  sentential  patrociniuni  accedere  possit ;  verius  est 
jr^nnalia,  non  magis  quam  realia,  territorium  statuentis  posse 


Molin.  Com-  ad  Co<3.  1»  1,  1,  Conclua.  de  Stalut.  torn.  3,  p*  556;   Liver- 
_  f»  Dissert,  s.  81,  p.  G9. 

*  Molin.  Com.  ad  C<m1.  1,  1,  1,  Condiis.  de  Statu t.  torn.  3,  p.  55(1;  post, 
ym.  475;  Uouhier,  Cout.  de  Bourg.  c.  24,  s.  91-102,  p.  476-478;  1  Froland, 
iH^coi.  ^e$  Stat.  p.  65. 

H^     »  Strickmans,  decis.  1Q5,  n.  D,  p,  263;  ante.  s.  54;  Livennore,  Disaert.  u.  50, 

^^Lw  52.  53;  2  Burge,  CoL  &  For.  Liiw,  pt.  2,  c.  9,  p.  803.  864. 

p^  ♦  P.  Voet»  de  Stat  s.  4,  c.  2,  n.  6,  p.  124,  ed.  1715;  Id.  p.  138,  ed.  1061; 

wnU^*  »   51,  note,     Paul  Vo^^t  Admits  ihtit  |Krsonal  Jaws  ac^ompaiiy  the  person 

»*renrwb«n?,  as  to  property  witliin  the  territory  of  the  govenitneut  of  which 

Tiie  18  m  subject;  but  not  a^  to  any  property  el.sewliero.     Statutitm  persoriale 

I  iiVique  locoruni  personam  comiUnttir,  iu  ordine  ad  Iwiia  infra  territnrinm  8ta- 

I  titefiti^,  ubi  t^rsoiia  affc'cta  domiciliitm  habet.     Non  tamen  statutnm  personalo 

[  tese  fxicodit  ad  bona  immobiiia  alibi  sita,     P.  Voet,  de  Stat.  s.  4,  c.  2,  n.  6, 

pL  12:i,  ed,  1715;  Id,  p.  138*  ed,  1061.     In  anotlier  place  he  says:  ImmobiUa 

|.ftatii1iR  loci  reg-untur,  ubi  sita.     P.  Voet,  do  Stat  s.  9,  c.  1,  n,  4,  p.  2'i2,  253, 

[  Mi^  1715;  Id.  p.  306,  307.  ed.  1001 :  ant*,  s.  54,  note ;  post,  s.  475»  483  b ;  aute, 

t,  0(2,  52  <i;  J.  Voet,  ad  Pand   1,  4,  s.  2«  9,  p.  43. 
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excedere,  sive  direct o,  siv^  per  consequentiam.'  And  he  proceeds 
to  put  very  pointed  inquiries  whether  any  foreign  counb7  will 
permit  its  own  territoiial  laws  to  be  overthrown  by  the  laws  of 
another  country,  on  the  subject  of  prodigals,  infamous  persons, 
minors,  illegitimacy,  or  legitimacy  and  heirship.^ 

433  b.  Christinseus  adopts  the  same  opinion.  *  Quod  cunde 
rebus  soli,  hoc  est  immobilibus,  agitur,  et  diversa  diversaram  pos- 
sessionum  loca,  et  situs  proponuntur,  in  acquirendis  transferendls* 
et  asserendis,  dominiis,  et  in  controversia  quo  jure  reg^ntur,  cer- 
tissimam  in  usn  observationem  esse  noti  satis  juris,  est,  id  josde 
pluribus  spectari,  quod  loci  est  vel  situs,  et  suas  quoque  leges, 
statuta  et  consuetudines  servandos  fore ;  sic  quod  de  talibus  dqDa 
cujusquam  potestas  sit  praeter  territorii  legem.'*  Peckius  is 
equally  direct.  '  Etenim  natura  statuti  est,  ut  non  extendatur 
ad  bona  in  alio  tenitorio  sita,  ubi  contraria  stat  juris  dispositio.' 
Bona  autem  dicuntur  esse  in  ejus  jurisdictione,  in  cujus  territorio 
sunt.'  ^  And  again  :  ^  Quod  sive  statutum  loquatur  in  rem  sive 
in  pei'sonam,  habeat  locum  in  bonis  positis  in  territorium  stato- 
entium,  et  non  in  aliis.'  ^ 

434.  Common  Law.  —  The  opinion  of  these  latter  jurists  is  in 
coincidence  with  that  of  the  common  law,  as  already  stated;  and 
it  has  been  fully  recognized  in  England  in  a  recent  case,  of  which 
we  have  had  occasion  to  take  notice  in  another  place.®  Upon 
that  occasion  Lord  Chief  Justice  Abbott  said :  *  The  rule  as  to 
the  law  of  domicil  has  never  been  extended  to  real  property;  nor 
have  I  found,  in  the  decisions  of  Westminster  Hall,  any  doctrine 
giving  a  countenance  to  the  idea  that  it  ought  to  be  so  extended. 
There  being  no  authority  for  saying  that  the  right  of  inheritance 
follows  the  law  of  the  domicil  of  the  parties,  I  think  it  must  fol- 


*  J.  Voet,  ad  Pand.  1,  4,  s.  7,  pars  2,  de  Stat.  p.  40,  cited  at  lai^,  ante* 
8.  54  a.  There  are  some  jurists  who  adopt  an  intermediate  opinion,  holding 
that  in  order  to  transfer  real  property  the  party  must  have  capacity  acoordi"5 
to  the  lex  domicilii  and  the  lex  rei  sitae.  Thus,  if  in  the  country  rei  rite  tbfl 
age  to  convey  is  twenty-one  years,  and  in  the  country  of  the  domicil  the  age  ^ 
twenty-five  years,  a  party  cannot  convey,  although  he  is  twenty-one  years  oi 
age,  nor  unless  he  is  twenty-five.     Ante,  s.  432,  note,  8.  388. 

2  Christin.  decis.  3.  vol.  2,  p.  4;  1  Boullenois,  obs.  6,  p.  127-140. 
«  Peck.  Oper.  de  Testam.  Conjug.  lib.  4,  c.  8,  n.  5,  p.  619,  ed.  1666. 

*  Ibid. 

»  Ibid.  n.  6,  7,  p.  620. 

*  Ante,  s.  87. 
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low  that  of  the  country  where  the  land  lies.'    The  same  doctrine 
was  concurred  in  by  the  other  judges.^ 

435.  Forms  and  Solemnities  of  Transfer.  —  Secondly,  in  rela- 
tion to  the  forms  and  solemnities  of  passing  the  title  to  real  es- 
tate.* We  have  already  had  occasion  to  examine  the  point, 
whether  executory  contracts  respecting  real  estate  must  not  be 
in  the  form  prescribed  by  the  local  law,  in  order  to  have  vali- 
dity ;  as,  for  instance,  a  contract  for  the  sale  of  land  in  England  to 
be  in  writing  according  to  the  statute  of  frauds.^  The  result  of 
that  examination  was,  that  in  countries  acting  under  the  common 
law  the  affirmative  is  admitted ;  (a)  although  foreign  jurists  are 
divided  on  the  point.*    It  would  seem  clear  also,  according  to 

»  Birtwhistle  v.  Vardill,  5  B.  &  C.  438.  But  see  S.C.  2  CI.  &  F.  571 ; 
9  Bligh,  32-88. 

«  See  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  840-870;  1  Id.  pt.  1,  c.  1, 
p.  21-23. 

•  Ante,  8.  203-373.  See  also  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  867- 
869. 

*  Ante,  8.  337,  363-373.  M.  Foelix,  speaking  on  this  subject,  says:  *Un 

principe  aujourd*hui  gdn^ralement  adopt<S  par  I'usage  des  nations,  c'est  que 

**  la  forme  des  actes  est  rdglde  par  les  lois  du  lieu  dans  lequel  ils  sont  faits  ou 

passes."     C*est-^dire  que,  pour  la  vaHditd  te  tout  acte,  il  suffit  d'observer  les 

formalitds  prescrites  par  la  loi  du  lieu  ou  cet  acte  a  dtd  dressd  ou  rddigd :  Tacte 

ainsi  pass^  exerce  ses  effets  sur  l^s  biens  meubles  et  immeubles  situ^s  dans  un 

autre  territoire,  dont  les  lois  ^tablissent  des  fonmalitds  diffdrentes  et  plus  dtcn- 

dnes  (locus  regit  actum).     £n  d'autres  termes,  les  lois  qui  rdglent  la  forme  des 

actes  ^tendent  leur  autoritd  tant  sur  les  nationaux  que  sur  les  strangers,  qui 

oontracteut  ou  disposent  dans  le  pays,  et  elles  participent  ainsi  de  la  nature  des 

loifl  relies.'     Foelix,  Conflit  des  Lois,  Revue  Strang,  et  Frau^.  1810,  tom.  7, 

8.  40,  p.  346,  317.     And  again:  '  Parmi  les  dcrivains  modemcs, nous  en  comp- 

tons  trois  qui  n*adoptent  point  la  maxime  que  la  forme  des  actes  est  rcglde  par 

la  loi  du  lieu  dans  lequel  ils  sont  faits  ou  passds.     Suivant  M.  Eichhoru,  les 

actes  d*nne  personne  qui  affectent  sa  fortune,  doivent,  en  rdgle  gcnerale,  ctre 

conformes  aux  lois  de  son  domicile,  quant  k  la  forme  et  quant  h  leur  substance, 

lorsqu^on  se  propose  de  les  mettre  k  execution  dans  cc  domicile:  la  raison  en 

est,  dit  I'auteur,  dans  le  principe  de  la  souverainetd  des  nations  et  dans  la  loi 

21  ff.  de  obi.  et  act.     (Contraxisse  unusquisquo  in  eo  loco  intelligitur,  in  quo 

ut  flolyeret,  se  obligavit.)     Cette  r^gle,  continue  Tauteur,  admet  des  exceptions : 

1%  loTsqne  Tacte  a  dtc  fait  sans  fraude  dans  un  pays  dtranger  oil  il  y  a  eu  ini- 

possibilitd  de  remplir  les  formes  prescrites  au  lieu  du  domicile  de  la  personne, 

qui  oontracte  ou  qui  dispose ;  2",  lorsque  Tacte  a  <?t^  fait  dans  un  pays  dtranger 

dont  les  lois  ne  protdgent  It^s  actes  et  contrats  qu'autant  qu'on  y  a  suivi  une 

certaine  forme;  3*,  lorsque  le  statut  rdel  exige,  pour  Tacquisition  ou  Taliena- 

tion  d'on  immeuble,  un  acte  qui  precede,  la  forme  et  le  contenu  de  cet  acte 

doivent  se  r^gler  par  ce  statut  reel.  —  Par  application  de  la  rdgle  professde  par 

(a)  See  Siegel  v.  Robinson,  56  Penn.  St.  19. 
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the  common  law,  that  no  conveyance  or  transfer  of  land  can  be 
made,  either  testamentary  or  inter  vivos,  except  according  to  the 

M.  Eichhorn,  cet  auteur  soutient  que  le  testament  fait  en  pays  stranger,  d^aprii 
les  formes  qui  y  sont  Stabiles,  n'aura  ses  effets  daus  la  patrie  du  tesUtear, 
quant  k  la  forme,  qu'autant  que  les  lois  de  cette  patrie  reconnaissent  li 
m^me  forme,  k  moins  que  le  testateur  ne  soit  ^galement  dccedd  dans  le  paji 
de  la  confection  du  testament:  daus  ce  dernier  cas  seulemeut,  ledit  testamrat 
sortirait  ses  eftets  dans  sa  patrie.  La  proposition  enseignce  par  Eiciihom  pent 
dtre  vraie  en  droit  dtroit;  mais  elle  est  contraire  k  Tusage  des  nations,  attestf 
par  le  sentiment  g^ndral  des  auteurs  cit^s  plus  haut:  on  ue  doit  done  pa 
s'arreter  k  Topinion  isol^e  de  M.  Eichhorn.  D'ailleurs,  les  exceptious  admkei 
par  cet  auteur,  sur  tout  la  premiere,  remanent  son  syst^me  k  celui  que  ooai 
avous  expose  auci*  41:  en  effet,  notre  systdme  a  precisement  sa  base  principab 
dans  I'impossibilite  ou  du  moins  dans  la  difficult^  de  remplir  k  rdtrangerlei 
formalities  prescrites  an  lieu  du  domicile  de  Tindividu.  Du  reste,  notre sji- 
t^me  admet  aussi  les  deux  exceptions  ^nonc^es  par  M.  Eichhorn  sous  lesn*S 
et  3,  ainsi  que  nous  Texpliquerons  au  n*  suivant.  M.  Miihlenbruch,  en  pArliol 
des  testaments,  revient  sur  Topinion  par  lui  dmise  dans  sa  doctrina  paodeeUip 
rum ;  il  se  range  de  I'avis  de  M.  Eichhorn.  Le  troisi^me  auteur  qui  repooM 
Tapplication  de  la  rbgle,  locus  regit  actum,  en  ce  qui  conceme  la  forme  del 
actes,  c*e8t  Hauss.  II  regarde  cette  r^gle  comme  vague  et  inutile,  et  il  n*eB 
admet  I'application  que  dans  deux  cas:  le  premier,  lorsqu*il  s'agitd'actesde 
procedure  (si  de  processu  ordinando  quseritur) ;  le  second,  lorsque  les  ptitiai 
en  vertu  du  leur  autonomic,  se  sont  soumises  aux  lois  du  pays  dans  lequel  dki 
ont  passd  un  acte.  L*opinion  de  cet  auteur  a  sa  base  dans  une  confosioi 
d'iddes:  il  a  cherch^  k  appliquer  la  r^gle,  locus  regit  actum,  non  seulementi 
la  forme  des  actes,  mais  encore  k  leur  substance;  n'ayant  pu  parvenir  k  jastifiar 
cette  opinion,  il  a  rejetd  enti6rement  ladite  r^gle,  et  il  a  cm  trouver  uuiquemenl 
dans  la  volontd  expresse  ou  tacite  des  parties,  la  base  de  Tapplication  deslwi 
du  lieu,  quant  k  la  forme  et  quant  k  la  mati^re  de  Tacte.  L'acte  fait  d*&prte 
les  formes  prescrites  par  la  loi  du  lieu  de  sa  redaction  est  valable,  non  8cule« 
ment  par  rapport  aux  biens  meubles  appai*tenant  k  I'individu  et  qui  se  trooTCOt 
au  lieu  de  son  domicile,  mais  encore  par  rapport  aux  immeubles,  en  quelqu'en- 
droit  quails  fussent  situds.  Cette  demibre  proposition,  s'^lon  la  nature  del 
choses,  admet  une  exception,  dans  le  cas  oii  la  loi  du  lieu  de  la  situation  preeerit, 
k  regard  des  actes  translatifs  de  la  propridtd  des  immeubles  ou  qui  y  affectent 
des  charges  rdelles,  des  formes  particuli^res  qui  ne  peuvent  etre  remplies  ailleW 
que  dans  ce  meme  lieu:  telles  sont  la  redaction  des  actes  par  un  notaireda 
meme  territoire,  la  transcription  ou  Tinscription  aux  registrea  tenus  dans  «• 
territoire,  des  actes  d*alienation,  d'hypothfeque,  etc.  L'acte  fait  dans  un  ptj" 
dtranger  suivant  les  formes  qui  y  sont  prescrites,  ne  perd  pas  sa  force,  quant  i* 
forme,  par  le  retour  de  I'individu  au  lieu deson  domicile:  aucune  raisonde  droit 
ne  milite  en  faveur  de  Topinion  contraire.  La  rfegle,  locus  regit  actum,  nedoit 
pas  ^tre  ctendue  au  del^  des  limites  que  nous  lui  avons  tracdes  au  n*40,  ^ 
s'applique  qu'a  la  forme  extcrieure,  et  non  pas  k  la  mati^re  ou  substance  de* 
actes,  ainsi  que  nous  Texpliquerons  encore  au  s.  suivant.  Ainsi,  dans  unteetar 
ment,  lacapacitd  de  la  personneet  la  disponibilite  des  biens  ne  se  relent  point 
par  la  loi  du  lieu  de  la  redaction.  Dans  les  dispositions  entre-vifs,  soit  ktitr« 
onoreux,  soit  k  titre  gratuit,  la  loi  du  Heu  de  la  redaction  peut  avoir  influ^,  ^ 
sur  Tensemble  de  I'actd,  soit  sur  les  termes  employes  par  les  parties;  et,ao«i 
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formalities  prescribed  by  the  local  law.  Tbus,  in  England,  no 
iiistrument  not  under  seal  can  operate  as  a  conveyance  of  land, 
so  as  to  give  a  perfect  title  thereto.  An  instrument,  therefore, 
not  under  seal,  executed  in  a  foreign  country  where  no  seal  is  re- 
quired to  pass  the  title  to  lands,  would  be  held  invalid  to  pass 
land  in  England.^  The  same  rule  is  estahli^shed  in  America, 
I  where  it  is  held  (as  we  have  seen),  that  the  title  to  land  can  be 
acquired  and  lost  only  in  the  manner  prescribed  by  the  law  of 
^the  place  where  the  property  is  situate.^  (a) 

4S6.  Scotch  Law*  —  Erskine,  in  his  Institutes,  states  this  to  be  tlie 
j law  of  Scotland.  *  In  the  conve3^ance,'  says  he,  '  of  an  immovable 
liobject,  or  of  any  right  affecting  heritage,  the  grantor  must  follow 
jihe  solemnities  established  by  the  law,  not  of  the  country  where 
[lie  signs  the  deed,  but  of  the  state  in  which  the  heritage  lies,  and 
frooi  which  it  is  impossible  to  remove  it.     For  though  he  be  sub- 

r*  !o  titre,  cette  loi  pent  Atre  consultee  par  les  juges  comme  moyen  d*in- 

lon;  mab  pile  ne  fontie  paa  la  loi  decisive,  k  moiixa  que  lea  parties  uq 

j»oit  lit  soTimisen  e3q)re88^ment.     La  rfegle  indiqude  au  n' 40  ne  s^appliqUQ 

(neuletnent  aux  actetf  publics  oa  solennels,  maia  aui^i  aux  actes  soim  sigiia- 

Ipriv^e*  coiniiiet  parexemple,  les  testameiite  olograpbes.    Feu  M.  Merlin  fait 

irqtier  que  **  la  regie,  locus  regit  actum,  est  gondrale,  et  it  faudrait,  povir  la 

einclns  aax  te««Umeuta  i*e<;iis  par  pei-sonaea  publiqueB,  une  exception  autori- 

ir  une  loi  ejtpresse  **     Nou«  ajouteroiiB  que  les  raisons  exposees  au  ii"  41 

«''aj>pHquent  aux  acte?i  sous  seiug-privd  comme  aux  actes  publics.     Noufi  re- 

^j^rdons   comme  une  erreur  ropinion  contraire   profesaee  par  M,  Duranton. 

^KToils  eniprunious  a  M,  Pardeasua  uue  observation  importante.     C'est  quOi  daoa 

^%oaa  les  ca»  oil  Tune  dea  parties  iuvoque  un  acte  passe  hors  du  royaume,  iJ  faut 

«vatit   tont  s'aswiirer  que  Tacte  a  4ii  p»s»£  dann  le  lieu  regi  par  les  lois  aux- 

€|tien«^  cin  veut  le  soumettre»*     Id.  b.  42-47 «  p,  350-354* 

1  Ante,  8.  363,  304.  See  Dundaa  v.  Dundas,  2  Dow  k  CL  U9;  Abeli  v. 
l>otit:la&a,  4  Benio,  305;  Coppin  r.  Coppio,  2  P.  Wms,  201,  293;  2  Fonbl. 
J>.|aity,  b.  5,  c.  1,  »*  G,  note,  p.  444,  445. 

*   Ante,  «-   427,  428;  United  States  v,  Crosby,  7  Cranch,  115;  Cutter  v. 

lavetiport,  I  Pick,  (Mass*)  81,  86;  Hosford  t\  Nichols,  1  Paige  (N.  T*)  220; 

Tills  r.  Cowper,  2  Ilamm/  (Ohio)  124;  Wilcox,  278;  Kerr  v.  Moon,  0  Wheal. 

McTormick  v.  SuUivaut,  lU  Wheat.   192;  Darby  v.  Mayer,  10  Wheat. 


fa)  Se<»Goddard  v.  Sawyer,  9  Allen, 

fn&».)    78;   Houston    v.  Nowland,  7 

(ill  &  J.  (Md.)  480;  Osborn  v.  Adams, 

pick.   (Mas*,)  245;  Rabun  r.  Ra- 

15  La.  An.  471.     But  see  Wat- 

io»    r.    Wallace,   19  Mich-  57.     The 

If dit^^y  of  a  mortpiuge  of  land  situated 

one  filate  is  to  be  gnvenied  by  the 

^w  of  tliat  state,  alUiOugb  boUi  par- 


ties rev<^ide  in  another  state  and  the 
mortgage  is  ex«x!nted  there.  God- 
dard  f.  Sawyer,  9  Allen,  (Mass.) 
78.  But  the  asstiffnnient  of  a  mort- 
gage of  real  estate,  which  is  mere  per* 
Bonalty.  is  to  be  governed  by  the  law 
of  the  state  where  made,  and  not  of 
the  state  where  the  land  is.  Dundaa 
V.  Bowler,  3  McLean,  B97. 
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ject  with  respect  to  his  person  to  the  lex  domicilii,  that  law  can 
have  no  authority  over  property  which  hath  its  fixed  domicil  in 
another  territory,  and  which  cannot  be  tried  but  before  the  courts 
and  according  to  the  laws  of  that  state  where  it  is  sitaated. 
And  this  rule  is  so  strictly  adhered  to  in  practice,  that  a  disposi- 
tion of  an  heritable  jurisdiction  in  Scotland,  executed  in  England 
after  the  English  form,  was  not  sustained,  even  as  an  obligation  to 
compel  the  grantor  to  execute  a  more  formal  conveyance.*  *  He 
is  well  borne  out  in  his  doctrine  by  other  authorities.' 

43T.  Foreign  Jurists.  —  BouUenois  admits  that,  when  an  in- 
capacity to  do  an  act,  or  to  make  a  conveyance  of  a  thing  except 
by  certain  formalities,  if  created  by  the  lex  rei  8it»,  that  law 
must  be  observed  in  regard  to  that  thing,  although  the  party  be 
otherwise  capable  by  the  law  of  his  domicil.*    He  adds,  in  an- 

1  Ersk.  Inst.  b.  3,  tit.  3,  s.  40,  p.  515;  Id.  s.  41;  2  Kames  Eq.  b.8,c.8, 
s.  2,  p.  328.  But  Erskine,  in  the  same  section,  makes  a  distinction  betweeo 
contracts  to  convey  real  estate  situate  in  Scotland  and  actual  tranafen,  hoUing 
that,  if  the  contract  to  convey  is  good  by  the  lex  loci  contractus,  it  wiO  be 
enforced  in  Scotland;  but  an  actual  transfer  will  not.  <  But,'  says  be,  *  thoogli 
obligations  to  convey,  if  they  be  perfected  secundum  legem  domicilii  m 
binding  here ;  yet  conveyances  themselves,  if  of  subjects  within  Scotland,  in 
not  always  effectual  if  they  are  not  executed  according  to  the  aolemnitiei  d 
our  law.'  The  other  part  of  the  section  has  been  already  cited  in  a  note,  ante, 
s.  365.  The  common  law,  as  we  have  seen,  with  masculine  vigor  and  upon 
principle,  rejects  such  niceties ;  and  indeed  it  seems  repudiated  by  maiiy  of  the 
learned  judges  of  Scotland.  Ante,  s.  365.  See  Lang  r.  Whitlaw,  2  Shiw, 
App.  Cas.  p.  13;  5  Wils.  &  Shaw,  p.  66,  67,  note;  Brack  v.  Johnston,  5  Wife. 
&  Shaw,  p.  61. 

•^  Ante,  s.  365-367;  Jerningham  v.  Herbert,  1  Tamlyn,  103;  Fergussonon 
Marr.  &  Div.  p.  305,  397.  Mr.  Burge,  speaking  on  this  subject,  says:  *There 
is  a  perfect  uniforniity  in  all  systems  of  jurisprudence  in  the  adoption  of  this 
rule.  Thus  a  contract  in  England  for  the  sale  to  A.  of  immovable  property 
situated  in  England,  or  in  those  colonies  which  are  governed  by  the  law  of 
England,  would  transfer  the  dominion  in  equity,  and  A.  would  become  the 
owner;  but  if  the  property  were  situated  in  British  Guiana,  it  would  not 
transfer  the  dominion.  On  the  othey  hand,  a  contract  in  British  Guiana  for 
the  sale  of  immovable  property  situated  in  England,  or  in  those  colonies,  would 
transfer  the  dominion  on  that  property;  but  it  would  not  transfer  the  dominion 
of  property  situated  in  British  Guiana.'  2  Burge,  Col.  &  For.  Law,  pt  2,c.  9« 
p.  865. 

«  1  BouUenois,  obs.  23,  p.  476,  477,  488,  492,  498-500;  ante,  s.  240.  Bool- 
lenois,  speaking  on  this  subject,  says:  *  Ces  formes  distinctives  des  contra*» 
sont,  pour  la  plupart,  dict^es  par  le  droit  commun ;  mais  comme  M*.  Ch.  D* 
Molin  observe  que  chacune  des  villes  ayant  jurisdiction,  pent  prescrire  one 
forme  particuli^rc  h.  cliaque  esp6ce  de  contrat,  il  pourroit  arriver  que  ces  fonneSi 
ou  formalitds  varieroient  k  Pinfini;  que  dans  le  lieu  du  contrat,  il  y  en  aoroit 
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ather  place,  that  if  these  formalities  are  attached  to  things  and 
not  to  persons,  then  the  laws  which  prescribe  them  are  real ;  and 
consequently  the  law  of  the  place  of  their  situation  must  go- 
vern.* Accordingly  he  lay^  it  down  as  a  fundamental  rule  ; 
•  Quand  la  loi  exige  certaines  formalities,  lesquelles  sont  attachdes 


I 


nne;  que  dans  le  lien  du  domicilei  il  y  eo  auroit  une  autre;  et  que  dans  le  lieu 
de  In  sitUAtion^  il  y  en  auroit  encore  une  autre.  Dans  cee  can,  si  ceux  qui  con- 
tracteut,  sont  domicilios  dans  un  lieu,  quails  contractent  dans  un  autre,  et  que 
la  chose  dont  ils  contractent,  aoit  encore  dans  un  autre  quelle  forme  les  oon- 
tractanta  donneront-ils  a  I'acte^en  <?gard  k  toutes  ces  formalit<?a  varices  et  mul- 
tJplieest  8'il  ctoit  clair  que  ces  formes  appartenoient  h  la  Bolemnite\  il  n*y 
auroit  pas  de  difficulte  qu^il  faudroit  suivre  ce  que  la  loi  du  lieu  oii  Tacte  so 
puseeroit,  prescriroit  kcei  egard.  Si  ces  form  all  tda  ctoient  habilitantes  la  p«Jiv 
ifonne,  il  faudroit  suivre  la  loi  du  domicile  de  la  personne  habilit<?e-    Si  au  con- 

Iir&lre  elles  appartenoient,  sive  ad  substantialia  contractoa,  sive  ad  naturalia, 
live  ad  accidentatia  aut  complimentana,  c'est  Ik  oil  se  rencontreroit  la  v^^'ritable 
diifii!ult45;  et  si  vous  donnez  pour  principe  gt^noral  et  indi^fini,  qu'il  fuut  tou- 
jour^ suirre  la  loi  du  lieu  oil  se  pas.se  le  contrat,  ou  bien  qu^il  faut  to u jours 
saivre  la  loi  de  la  situation,  ou  bien  quil  fiiut  toujours  suivre  la  loi  du 
I  domicile  de^  contractants,  il  e^t  certain  qtie  vous  donnerey.  un  faux  principe; 
puree  que»  comme  on  le  verra  ci-apr^s,  tan  tot  ces  formal  ites  appartiennent  au 
oontrat.  tantot  elles  appartienneut  et  dc»pendent  de  la  quality  de  la  personne.* 
1  Boulleoois,  obs-  23,  p.  465.  Boullenois,  in  another  place,  says:  ^  Quelque 
mri^'U*  qu^il  y  ait  dans  ce  nombre  considdre  de  differentes  fonnalites  on  so- 
Umnlt'^B,  quel  que  difference  qu'il  y  ait  me  me  dana  nos  auteura  pour  le  Ian- 
g»giv  lis  cooviennent  unani  memento  que  pour  qu*un  acte  soit  parfait^  ex 
tannl  parte,  il  y  ades  choftes  requises,  pour  habiliter  et  rendre  capables  les  p«r- 
ioones  qui  contractent,  et  elles  sont  attachdes  h  la  personne,  et  d<?  pen  dent  du 
domicile;  qn*il  y  en  a  de  requise^  pour  la  preuve  et  rauthenticitc^  et  elles  de- 
t  du  lieu  oil  se  passe  le  contrat;  qu^il  y  en  a  attach<§  aux  ohoses,  et  elle» 
nt  de  la  loi  de  la  situation;  quHl  y  en  a  qui  sont  de  ressencG  et  de  la 
fcul'^Utnce  int<5rieure  et  viscerate  des  actes,  et  ces  choses  sont,  selon  la  nature 
de  chfuijue  acte,  coramunement  et  assez  universellement  les  memes  partout; 
qti'il  y  en  a  qui  fluent  de  la  nature  et  espdce  dont  sont  les  contrats,  soit  qu'elleii 
viennent  de  la  propre  nature  de  ces  contrats,  soit  qu*elles  y  soient  li<?es  et 
\6m  par  un  usage  bien  constant,  et  une  couturne  iuv^ter<?e,  et  ce  sont  ces 
qui  peuvent  faire  naStre  le  plus  de  contestation;  qu*il  yen  a  qui  ne 
utque  de  complement  aux  actes  d(?ja  formers,  et  elles  dt'j»endeiit  des  diJf<5r- 
loix ;  et  qu'il  y  en  a  encore  qui  ne  sont  que  de  pure  discipline»  et  d'autres 
t  I'accomplissement  plus  ou  moins  prompt  df^pend  de  la  volont^'  des  partiea, 
ceUe«-ci  n'entrainent  pas  de  gran  des  ditficultes.  Mais  la  veritable  difficult<S 
cn  cetie  matiere,  est  de  savoir  bien  discemer  toutes  ces  formalities,  et  les  ranger 
ehacooe  dans  la  classe  qui  leur  appartient,  afin  de  ne  pas  appUquer  h  une  for- 

IniaJit^  d'une  certaine  classe,  des  principes  et  de;^  decisions  qui  ne  conviennent 
jHj*k  une  formalite  d'une  autre  classe.  Plusieurs  exemples  vont  faire  sen  tin 
^tte  diiljcuU4/  1  Boullenois,  obs,  23,  p.  456,  457,  488,  ^92,  498,  499.  See 
Merlin «  R^^pert.  Testament,  s.  1,  5,  art,  1-3. 
f  J  1  Boullenois,  obs.  2^,  p,  4^17,  499,  500.  See  Livermore,  Dissert,  p,  5ti- 
Id ;  Henry  ou  Foreign  Law,  p.  50. 
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aux  cboses  mSmes,  il  faut  suivre  la  loi  de  la  situation.'  ^  Tet, 
strangely  enough,  he  departs  from  this  general  doctrine  in  rela- 
tion to  testaments,  upon  some  subtile  distinctions  which  he  takes 
between  extrinsic  and  intrinsic  forms,  between  the  solemnities 
required  to  the  perfection  and  authenticity  of  an  act,  and  those 
which  relate  to  the  capacity  to  do  it,  or  to  dispose  of  the  thing 
which  is  the  subject  of  it.^ 

437  a.  Sandius  (John  &  Sand^)  has  given  us  some  quite  as 
subtile  distinctions,  insisting  that  there  is  a  wide  distinction  be- 
tween the  solemnities  of  an  alienation  and  the  thing  of  which  the 
alienation  is  the  subject :  ^  Quod  multum  intersit  inter  solenni- 
tates  dispositionis  et  rem,  de  qua  sit  dispositio.'  The  solemnities 
respect  but  the  form  of  the  disposition  or  alienation,  and  the 
things  disposed  of  or  alienated  constitute  the  substantial  matter 
thereof ;  so  that  what  respects  the  solemnities  affects  only  the  form 
of  the  act,  and  not  the  things.  ^  Solenni  tates  sunt  forma ;  res  est 
subjectum  dispositionis ;  quare  tale  statutum  magis  efficere  videtor 
dispositionem  ipsam,  quam  rem.'^  Accordingly  Sandius  holds 
that,  if  a  foreigner  makes  hia  will  according  to  the  forms  and  so- 
lemnities of  the  law  of  the  place  where  it  is  made,  it  will  be  valid 
even  as  to  immovables  in  another  country,  where  different  forms 
and  solemnities  are  required.  He  assigns  the  following  reason: 
'  Ratio  hujus  sententise  est,  quod  statutum  vel  consuetude,  pr»- 
scribens  solennitates  testamenti,  non  afBciat  res  testatoris,  neque 
ejus  personam,  sed  ipsam  dispositionem,  quae  fit  in  loco  statuti 
vel  consuetudinis.  At  in  cujusvis  actus  solennitate  inspicitnr 
consuetudo  loci,  ubi  is  celebratur,  eoque  in  iis  quae  spectant  ad 
formam  et  solennitates  testamenti,  inspicitur  consuetudo  loci,  ubi 
illud  factum  est,  licet  testator  ibi  larem  fixum  non  habeat.*  *  And 
again :  '  Deinde  haec  sententia  non  facile  ad  praxin  transferri  po- 
test, uti  incommoda  testari  volentibus,  qui  si  habeant  bonasitain 
diversis  regionibus,  quae,  quod  ad  testamenti  solennitates  attinet, 
diversis  moribus  reguntur,  non  possunt  secundum  banc  senten- 
tiam  uno  testamento  defungi,  sed  si  nolint  pro  parte  intestati  de- 
cedere,  coguntur  contra  juris  i*ationem  plura  testamenta  exarare; 

1  2  Boullenob,  obs.  46,  p.  467,  rule  4;  ante,  s.  240.  See  1  Boullenois,  ob«. 
9,  p.  151. 

2  1  Boullenois,  obs.  21,  p.  422-426. 

«  1  Boullenois,  obs.  21,  p.  422,  423;  Sand.  Decis.  Frisic  lib.  4,  titl,  dcfin. 
14,  p.  142,  143. 

*  Sand.  Decis.  lib.  4,  tit.  1,  defin.  14,  p.  142,  143. 
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singula  scilicet  jaxta  consuetudinem  cujusque  regionis,  vel  in  uno 
testameDto  sequi  consuetudines  plurium  locorum,  et  actum  per  se 
individuum  huic,  et  illi  loco  diversimode  impartiri.'  ^ 

488.  D'Argentr^  and  Burgundus  maintain  with  great  clearness 

the  general  doctrine  that  the  law  rei  sitae  must  govern  as  to  the 

solemnities  of  alienation,  inter  vivos  and  testamentaiy.^    D'Ar- 

gentr^'s  opinion  has  been  already  in  part  stated.^    He  adds,  in 

another  place :  ^  Cum  de  rebus  soli,  id  est  immobilibus,  agitur 

(qu*ils  appellent  d'h^ritage),  et  diversa  diversarum  possessionum 

loca,  et  situs  proponuntur  in  acquirendis,  transferendis,  aut  asse- 

rendis  dominiis,  et  in  controversia  est,  quo  jure  regantur,  certis- 

sima  usu  observatio  est,  id  jus  de  pluribus  spectari,  quod  loci  est, 

et  sues  cuique  loco,  leges,  statuta,  et  consuetudines  servandos  ;  et 

qui  cui  mores  de  rebus,  teriitorio,  et  potestatibus  finibus  sint  re- 

cepti,  sic  ut  de  talibus  nulla  cujusquam  potestas  sit  prseter  terri- 

torii  legem.    Sic  in  contractibus,  sic  in  testamentis,  sic  in  com- 

mereii  omnibus,  et  locis  conveniendi  constitutum  ;  ne  contra  situs 

legem  in  immobilibus  quidquam  decerni  possit  private  consensu  ; 

et  par  est  sic  judicari.'  ^    Burgundus,  in  addition  to  what  has 

been  already  cited,^  says  in  another  place  :  ^  Siquidem  solemnita- 

tee  testamenti  ad  jura  personalia  non  pertinent;  quia  sunt  quae- 

dam  qualitas  bonis  ipsis  impressa,  ad  quam  tenetur  respicere 

quisquis  in  bonis  aliquid  altera t.     Nam,  ut  jura  realia  non  porri- 

gant    effectum   extra  territorium ;  ita  et  banc   prse  se  virtutem 

ferunt,  quod  nee  alieni  territorii  leges  in  se  recipiant.'  ^    This  is 

also  the  opinion  of  other  distinguished  jurists  J 

439.  Froland  treats  as  clearly  real  all  laws  which  respect  the 
alienation  of  immovable  property,  and  consequently  that  it  is  go- 

1  Id.  p.  123. 

«  1  Boullenois,  obs.  6,  p.  129;  Id.  obs.  9,  p.  151;  Id.  obs.  22,  p.  422,  425; 
Cnjaccii  Opera,  torn.  3,  Ub.  14,  c.  12,  p.  399,  ed.  1758;  2  Burge,  Col.  &  For. 
Law,  pi.  2,  c.  9,  p.  866. 

•  Ante,  8.  426. 

•  D' Argent,  de  Briton.  Leg.  art.  218,  n.  2,  p.  647;  ante,  8.  371a. 
»  Ante,  8.  372,  433,  438;  post,  s.  477. 

•  Bai^ndus,  tract.  6,  n.  2,  3,  p.  128,  129;  post,  s.  477;  Rodenburg,  de 
DiTen.  Stat  tit.  2,  c.  3,  8.  1,  2;  2  BouUenois,  Appx.  p.  19-21;  1  BouUenois, 
obs.  6,  p.  129,  130;  Id.  obs.  9,  p.  151;  Id.  obs.  21,  p.  422,  423,  425;  ante, 
B.  433  a  ;  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  581-585;  post,  s.  477. 

»  Ante,  8.  363-373.  See  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  865,  866; 
1  Bonllenois,  obs.  21,  p.  423,  424 ;  Sand.  Decis.  Frisic.  lib.  4,  tit.  1,  defin.  14, 
pu  142,  irhere  many  opinions  of  jurists  are  cited. 
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yemed  by  the  lex  rei  sitae.  He  lays  down,  as  a  fondamental 
rule  :  ^  La  premiere  (chose)  que  le  statut  r6el  ne  sort  point  de son 
territoire.  Et  de  1^  vient,  que  dans  le  cas,  oh  11  s'agit  de  succw- 
sions,  &c.,  d'alidnation  d'immeubles,  &c.,  il  faut  s'attacher  sax 
coutumes  des  lieux,  ou  les  fonds  sont  situ^s.'  ^  Cochin  lays  down 
the  rule,  that,  though  the  formalities  of  an  instrument  (acte)  msj 
be,  and  indeed  ought  to  be,  according  to  the  law  of  the  place  of 
the  instrument ;  yet,  when  the  clauses  or  contents  of  such  an  in- 
strument are  to  be  applied  to  property  in  another  country,  the  law 
rei  sitae  must  govern.  *Les  formalit^s  dont  un  acte  doit  etie 
revStu  se  r^glent  par  la  loi,  qui  exerce  son  empire  dans  le  lien 
ou  Tacte  a  ^t^  pass^  ;  mais  quand  il  s'ag^t  d'appliquer  les  clauses 
qu*il  renferme,  aux  biens  des  parties  contractantes,  c'est  laloide 
la  situation  de  ces  biens,  qui  doit  seule  @tre  consult^.* ' 

440.  But  there  are  many  other  jurists  who  maintain  the  same 
opinion  as  Cochin,  holding  that,  if  the  act  or  instrument  have  the 
formalities  which  are  prescribed  by  the  law  of  the  place  where  it 
is  made,  it  ought  to  have  a  universal  operation ;  ^  and  they  apply 
it  especially  to  the  case  of  testamentary  dispositions  of  real  pro- 
perty *  They  found  themselves  upon  the  extreme  inconvenience 
which  would  otherwise  result  from  requiring  parties  to  make  dif- 
ferent testaments  for  their  property  lying  in  different  countries, 
and  the  almost  utter  impossibility,  in  many  cases,  of  ascertaining 
at  a  critical  moment  what  are  the  peculiar  solemnities  prescribed 

I  1  Froland,  Mdm.  156;  Id.  65. 

*  Cochin,  (Euvres,  torn.  5,  p.  697,  4to  ed.  There  is  some  diflBculty  in  re- 
conciling this  passage  with  another  cited  in  the  note  to  8.  440.  Perhaps  Cochin 
only  means  here  to  say  that  the  solemnities  of  the  place  where  the  act  is  Amw 
are  to  be  obsened ;  but  that  the  interpretation  of  the  clauses  or  provisions  of 
the  instrument  are  to  be  according  to  the  law  of  the  situs.  See  also  2  Barge, 
Col.  &  For.  Law,  pt.  2,  c.  9,  p.  866. 

*  P.  Voet,  de  Statut.  8.4,  c.  2,  s.  6,  p.  123,  s.  7,  p.  124,  ed.  1715;  Id.  p.  187, 
ed.  1661;  J.  Voet,  ad  Pand.  1,  4,  2,  s.  5,  6,  p.  39,  s.  10,  p.  48,  44;  1  Bonlle- 
nois,  obs.  21,  p.  426-433.  Mr.  Liverraore,  in  his  Dissertations,  sums  uptlw 
opinions  of  different  jurists.  Livermore,  Dissert,  s.  7S-214,  p.  69-130.  So  *» 
Mr.  Burge.  4  Burge,  pt.  2,  c.  12,  p.  581-585.  Sandius,  or  Sande,  htf  »^ 
brought  together  the  opinions  of  different  jurists  on  this  subject.  Sand.  D*^ 
Frisic.  lib.  4,  tit.  1,  defin.  14,  p.  142,  143. 

*  See  Rodenburg,  de  Div.  Stat.  tit.  2,  c.  3 ;  2  Boullenois,  Appx.  p.  19;  1  Bool- 
lenois,  p.  414-421;  Id.  obs.  21,  p.  422-433;  1  Hertii  Opera,  s.  4,  n.  10,  p.  1^' 
ed.  1737;  Id.  p.  179,  ed.  1716;  J.  Voet,  ad  Pand.  1,  4,  2,  13,  p.  43;  Bouhicr, 
Cout.  de  Bourg.  c.  23,  s.  81-89,  p.  460;  Vinnius,  ad  Instit  lib.  2,  tit.  10,  ».l*' 
n.  5;  1  Boullenois,  obs.  21,  p.  426,  427;  Merlin,  Rupert.  Loi,  8.  6,  art  6, 7. 


yr  the  laws  of  each  of  these  countries.*    They  seem  wholly  to 
overlooked,  on  tht^  other  side,  the  mconvetiience  of  any  na- 
•affrnng  property,  locally  and  pennanently  situate  within 
own  teiTitor}\  to  be  subject  to  be  transferred  by  any  oUier 
r-  *^   •   iu  own;  and  thus  introducing  into  the  bosom  of  ita 
;.  i  udence  all  the  innumerable  diversities  of  foreign  laws, 

regulate  ila  own  titles  to  such  property^  many  of  which  laws 
i  be  but  imp*   "*     '    ascertained,  and  many  of  which  may  be- 
maUers  01  controversy.^     Some  of  these  jurists  press 

doctrine  so  far  as  to  doubt  whether  a  transfer,  made  accord* 
to  Ibo  aolemnities  of  the  place  where  the  property  is  locally 
«  wdold  be  good,  if  not  also  executed  according  to  the  law 
ef  Ibe  place  where  the  act  is  done.' 

441,  The  opinion  of  these  jurists  is  supported  by  Dumoulin, 
His  language  is :  ^  Et  est  omnium  doctorum  sententia,  ubicun- 
i^et  ooosuetudo,  vel  statutum  locale  diaponit  de  solemnitate,  vel 
actus,  Hgari  etiam  exteros,  ibi  actum  ilium  gcrentes,  at 
Me  ?alidum,  et  efficacem  ubiquo,  etiam  super  bonis  soils 
territoritun  consuetudinis  vel  statuti/  ^     In  another  place 
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•  bditnnnrc  .L>  TiW,  Stat  tit  2,  c,  8;  2  Boullenois,  Appx,  p,  19;  I  BouUe- 
■ihil^  ^  uis,  ad  Instit.  lib.  2,  tit.  10,  fl*  H«  u.  5;  1  BoiUleDois, 
^  *»*  ,..  .  .i  rtii  Opera,do  Colliu,  Leg.  s.  4,  n,  10.  p.  120,  ed.  1737; 
H  !  1716;  Id.  n,  t>3,  p.  U3.  ed.  1737;  Id.  p.  180,  ed.  171'^  Fo^lnc, 
(Wiiv  '*.i  Lob,  Betm  £trsng.  et  Frain^.  torn.  7,  1640,  s.  41,  p.  347,  348, 

ToH  bsa  gty^d  the  rsMobing  on  Uib  aide  of  tht  qasstiou*  J.  Voet,  ad 
hnL  i,  t,i,  p«.  2,  t.  13,  15,  p.  45,  40*  bee  alao  4  Borgo,  CdL  k  For.  Law, 
|i  f«  «.  IS,  p.  mO;  pc«t,  444  a. 

•  C^odiltt  tays  ll  b  cms  of  ilie  most  aaifoim  priadpkt,  that  the  form  of 
ofMMi  tli«  law  of  ibo  plA«e  where  tbej  ar«  paitt^ ;  to  that,  if  a  maa 
aS  Park,  and  then  hiu  idl  UU  property  (bi«ii»),  bat  be  raaket  bb 

la  aaoyier  pitiTitice  under  u  diilvretit  Uw,  tbe  Uw  of  the  latter  Is 
Ici  b«  regarded  In  it»  form,  Uiuugli  ibo  iuooenion  to  tlie  tealalor,  idtlier 
If  iMinliip  «ir  testamentary,  tntky  bo  rcf^uUted  hy  the  law  of  Paris.  Cochin. 
I,  Umu  3,  p.  72,  4to  ed.  Scm;  ante,  s,  430,  D'Agueaeeaa  irtmlH  with 
nbo  rimtiu^  U>  nuf^vmi  a  doubt  oa  the  points  ^  Wt*  Icnire 
aiTi  be,  *  to  the  ultrjunaniane  doctofn.  We  8aj«  with  D' Ar- 
qiKstioiiii  art?  not  worihT  to  occupy  a  momftit**  atieutidti. 
ona  ^Mi  dovlii  Ibat  the  fnnn«^litic«  of  a  tcKtotnent  ought  to  be  gpTeined  hy 
taw  oC  tlw  plaoa  where  the  act  ie  done.'  D'Aguetmeaa,  lKu?i«e,  tom.  1, 
p^  «7,  llo  ad. 

•  KodaiiJbiiff ,  de  XHw.  8tat.  tit.  2,  c.  3 ;  2  Boullenois.  A[>pii.  p.  21 ;  1  Boutte- 
M,  117;  Id.  obi.  21,  p.  4L'H-4^iO,     GrotiiM  app^^ars  to  baire  held  the  eame 

,  and  III  ha^e  a}i|tlM  it  to  the  ca^  of  wilU  and  testaioeata.    See  poat, 
a  i79,  wtMn  hit  opbiioa  U  oIi^mI. 

^  Media*  Qpva,  looi.  2,  ed.  1061,  eooalL  53,  a.  9,  p*  OOA;  aota,  a.  30O»  note, 
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he  says  :  ^  Aut  statutum  loquitur  de  his,  quae  concemnnt  nndam 
ordinationem  vel  solemnitatem  actus,  et  semper  iuspiciturstata- 
tum  vel  consuetude  loci,  ubi  actus  celebratur,  sive  in  contracti* 
bus,  sive  in  judiciis,  sive  in  testamentis,  sive  in  instrumentis,  aut 
aliis  conficiendis.  Ita  quod  testamentum,  factum  coram  doobos 
testibus  in  locis,  ubi  non  requiritur  major  solemnitas,  valet 
ubique.  Idem  in  omni  alio  actu.'  ^  And  yet  Dumoulin,  in 
another  place,  uses  language  not  very  consistent  with  the  fore- 
going, unless,  indeed,  he  is  there  to  be  understood  as  speak- 
ing, not  of  the  forms  and  solemnities  of  testaments,  but  of  the 
operation  and  interpretation  thereof.  ^Sed  emerget  incidens 
qu8Bstio,  cujus  loci  inspiciatur,  an  loci  testamenti,  contractus, 
vel  loci  dominantis,  an  vero  loci  servientis?  Et  omnino  dicen- 
dum  inspiciendam  consuetudinem  loci  servientis,  sen  rei,  qua 
conceditur.'  ^ 

441  a.  Bouhier  maintains  that  in  general  the  forms  and 
solemnities  of  all  acts  done  (which  of  course  include  testaments) 
should  be  according  to  the  law  of  the  place  where  the  acts  are 
done,  even  when  the  property  is  situated  elsewhere ;  at  least  if 

8.  274  a,  372  a  ;  1  BouUenois,  obs.  21,  p.  423, 429.  Mr.  Livermore  manifeitly 
entertained  the  opinion  that  it  was  sufficient  for  a  testament  of  immoTabk 
property  to  have  the  formalities  prescribed  by  the  law  of  the  testator's  domiciL 
After  adverting  to  Dumoulin's  division  of  statutes  into  those  which  relate  to 
the  solemnities  and  forms  of  acts  (nudam  ordinationem  vel  solemnitatem  actos), 
and  those  which  concern  the  merits  and  decisions  of  causes  (qua  meritom 
causae  vel  decisionem  concernunt),  he  added:  *  The  statutes  of  the  firstclMsI 
do  not  consider  to  be  either  personal,  real,  or  mixed.  They  do  not  act  directly 
upon  persons  nor  upon  property,  but  upon  the  act  for  the  purpose  of  detenniD- 
ing  its  authenticity.  The  laws  of  some  countries  require  that  a  testament sliaU 
be  made  in  presence  of  seven  witnesses.  In  other  countries  the  law  require 
only  the  presence  of  a  notary  and  two  witnesses.  These  laws  dispose  of  the 
solenmities  of  all  testaments  made  within  their  jurisdiction :  but  they  neitlttf 
affect  the  capacity  of  the  testator,  nor  do  they  dispose  of  his  property.  T^ 
law  of  the  testator's  domicil  determines  his  capacity  to  make  a  testament;  ^ 
law  of  the  place  where  his  immovable  property  is  situated  determines  whether 
it  may  be  disposed  of  by  testament  or  not;  the  will  of  the  testator  disposes <» 
his  property;  and  the  sole  purpose  and  effect  of  the  statute,  which  require* 
certain  number  of  witnesses  to  a  testament,  is  to  show  whether  that  will  bi* 
been  expressed  or  not.' 

1  Molin.  Opera,  tom.  3,  ad  Cod.  1,1,1,  Conclus.  de  Statutis,  p.  554, ed.  16^^' 
ante,  s.  280;  post.  s.  479 it;  4  Burge,  Col.  &  For.  Law,  pt  2,  c.  12,  p.  683;  ^ 
BouUenois,  obs.  21,  p.  423,  424;  ante,  365  a. 

«  Molin.  Opera,  tom.  1,  de  Fiefs,  s.  33,  n.  86,  tom.  1,  p.  410,  ed.  1681:  1 
BouUenois,  obs.  21,  p.  423-425;  Burgundus,  tract.  6,  n.  2,  p.  128;  Bouhier* 
Cout.  de  Bourg.  c.  23,  s.  39-44,  p.  454,  455. 
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the  custom  of  the  situs  is  not  in  opposition  to  it.^  He  lays  it 
down  in  another  place  among  his  general  rules.  '  Tout  statut, 
qui  concerne  les  formalit^s  extrinsdques  des  actes  et  leur  authen- 
ticity, est  personnel ;  en  sorte  que,  quand  Facte  est  pass^  dans 
les  formes  usit^es  au  lieu,  oA  il  est  r^dig^,  il  a  partout  son  execu- 
tion ; '  and  he  then  applies  the  rule  expressly  to  testaments.^ 

442.  Paul  Voet  holds  the  opinion  that  the  solemnities  of  con- 
tracts and  other  instruments  respecting  the  transfer  of  immova- 
ble property  are  to  be  according  to  the  laws  of  the  place  where 
the  act  is  done,  and  not  of  the  rei  sitae  ;  for  he  holds  laws 
respecting  solemnities  not  to  be  either  real  or  personal,  but  of  a 
mixed  nature.  '  Statutum  quippe  circa  solemnia,  nee  est  in  rem, 
nee  in  personam,  sed  mixti  generis.'  ^  He  therefore  insists  that, 
if  a  testament  is  made  according  to  the  solemnities  of  the  place 
rei  sitse,  but  not  according  to  that  of  the  testator's  domicil,  it 
will  not  be  valid  as  to  property  situate  elsewhere.  '  Verum,' 
says  he, '  quid  de  solemnibus,  in  negotiis  adhibendis,  statuendum 
erit,  si  locorum  statuta  discrepent?  Finge,  quempiam  testari  in 
loco  domicilii,  adhibitis  solemnibus  rei  sitae,  non  sui  domicilii; 
valebitne  testamentum  ratione  bonorum  alibi  sitorum?  Re- 
spondeo,  quod  non.  Neque  enim  aliter  testamentum  valere 
potest,  quam  si  ea  servetur  solemnitas,  quam  requirit  locus  ges- 
tionis.' *  He  further  holds  that,  if  a  testament  is  made  by  a  per- 
son in  his  own  country  (sui  loci)  according  to  the  forms  and 
solemnities  required  by  the  laws  thereof,  it  will  be  valid  in  respect 
to  his  immovable  property  in  other  countries  where  different 
forms  and  solemnities  are  required.  And  this  without  any  dis- 
tinction, whether  such  person  has  retained  his  original  domicil, 
or  whether  he  is  settled  in  another  country.  ^  Quid,  si  quispiani 
testetur  secundum  solemnia  sui  loci,  puta  coram  notario  et  duo- 
bus  testibus,  an  vires  capiet  testamentum  ratione  bonorum  extra 
territorium  statuentis  jacentium,  puta  in  Frisia,  ubi  plures  solem- 
nitates  requiriuntur  ?  Aff.  (affirmo.)  Idque  procedit,  sive  testator 
domicilium  prius  retinuerit,  sive  alio  transtulerit.'  ^    And  he  adds 

1  Bonhier,  Cout.  de  Bourg.  c.  28,  s.  10,  p.  550. 

«  Bouhier,  Coat,  de  Bourg.  c.  23,  8.  81,  82,  p.  460;  Id.  c.  28,  s.  10-20, 
p.  550.  551;  Id.  c.  21,  s.  219,  p.  417. 

•  P.  Voet,  de  Statut  s.  9,  c.  2,  n.  3.  p.  263,  ed.  1715;  Id.  p.  318,  319, 
ad.  1661. 

*  P.  Voet,  de  Statut.  b.  2,  c.  2,  n.  1,  p.  262,  ed.  1715;  Id.  p.  317,  ed.  1661. 
»  P.  Voet,  de  Statut.  s.  2,  c.  2,  n.  2,  p.  262,  ed.  1715;  Id.  p.  317,  318, 

ed.  1661. 
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that  if  a  foreigner  makes  his  testament  according  to  thelawoftbe 
place  where  he  is  only  temporarily  abiding,  it  will  still  be  valid  u 
to  bis  immovable  property  elsewhere,  even  in  his  domicil.  *  Quid, 
si  Florensis  secundum  loci  statutum  testamentum  condat,  ubi  tan- 
tum  hospitatur,  an  valebit  alibi,  ubi  vel  immobilia,  vel  domidlimn 
habet  ?  Respoudeo,  quod  ita.  Cum  enim  agatur  de  actus  solem- 
nitate  quae  quoscunque  obligat,  in  loco  negotium  aliquod  geren- 
tes,  etiam  obligat  forensem  ibi  disponentem,  si  suam  dispositionem 
vel  suum  actum  velit  utilem,  licet  non  prsecise  liget  eandem.'^ 
He  makes  an  exception,  indeed,  of  a  party's  making  a  testament 
in  a  foreign  country,  with  a  view  to  a  fraudulent  evasion  of  the 
law  of  his  own  country.  '  Si  tamen  quispiam,  ut  evitaret  aolem- 
nitatem  loci  sui  domicilii,  in  fraudem  talis  statuti,  extra  territo- 
rium  se  conferat,  ejus  testamentum  non  valere  existumareniL*' 

443.  Huberus  supports  the  same  opinion.  *  In  Holland,'  saja 
he,  *  a  testament  may  be  made  before  a  notary  and  two  witDCsses. 
In  Friesland  it  is  not  valid  unless  established  by  seven  witnesses. 
A  Batavian  made  a  testament  in  Holland  according  to  the  local 
law,  under  which  property  situate  in  Friesland  is  demanded. 
The  question  is,  whether  the  judges  in  Frieslaild  ought  to  sostain 
the  demand  under  that  testament.  The  laws  of  Holland  cannot 
bind  the  Frisians ;  and,  therefore,  by  the  first  axiom,  the  testa- 
ment would  not  be  valid  in  Friesland  ;  but  by  the  third  axiom  it 
would  be  valid  ;  and,  according  to  that,  judgment  should  be  pro- 
nounced in  favor  of  the  testament.  But  a  Frisian  goes  into  Hol- 
land, and  there  makes  a  testament  according  to  the  local  law 
(more  loci),  contrary  to  the  Frisian  law,  and  returns  into  Fries- 
land, and  dies  there.  Is  the  testament  valid?  It  is  valid  by  the 
second  axiom  ;  because  while  he  was  in  Holland,  although  tem- 
porarily, he  was  bound  by  the  local  law ;  and  an  act  valid  in  its 

1  P.  Voeb,  de  Statut.  a.  9,  c.  2,  n.  3,  s.  262,  263,  ed.  1715;  Id.  p.  318, 819, 
ed.  1661 ;  post,  s.  475. 

2  P.  Voet,  de  Statut.  s.  9,  c.  2,  n.  4,  p.  264,  ed.  1715;  Id.  p.3l8,8W' 
ed.  1661.  In  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  590,  Mr.  Burge  sup- 
poses that  Paul  Voet  holds  a  somewhat  differently  modified  opinion,  like  thw 
of  Rodenburg,  that  the  testament  will  be  good  if  made  either  according  to  tw 
law  of  the  place  where  it  is  made,  or  according  to  that  where  he  has  his  domi- 
cil. Post,  s.  444.  See  also  ante,  s.  365  a.  I  do  not  see  anything  in  the  {*»• 
sage  of  Paul  Voet,  referred  to  by  Mr.  Burge,  that  leads  to  such  a  conclusion. 
The  text  contains  all  the  cases  put  by  Paul  Voet  on  this  point,  in  his  work  P® 
Statut.  s.  9,  c.  2. 
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origin  ought  to  be  valid  everywhere  by  the  third  axiom ;  and 
this  without  any  discrimination  of  movable  or  of  immovable  pro- 
perty. So  the  law  island  is  practised.^  On  the  other  hand,  a 
Frisian  makes  his  will  in  bis  own  country  before  a  notary  and 
two  witnesses ;  and  it  is  carried  into  Holland,  and  property  situ- 
ate there  is  demanded.  It  will  not  be  allowed  ;  because  the  tes- 
tament was  from  the  beginuing  a  nullity,  it  being  made  contrary 
to  the  local  law.  The  same  law  will  govern,  if  a  Bataviau  should 
make  a  testament  in  Friesland,  although  it  would  be  valid  if 
made  in  Holland ;  for,  in  truth,  such  an  instrument  would  from 
the  beginuing  be  a  nullity  for  the  reasons  just  stated/^ 

443  a.  What  Huberus  here  says  may  seem  not  very  consistent 
with  what  he  has  said  iu  another  passiige  already  cited  ;  ^  but  be 
has  endeavored  to  reconcile  the  passages  by  the  following  re- 
marks. *  But  it  may  be  asked/  says  he,  ^  whether  what  we  have 
already  said  does  not  give  rise  to  an  objection,  that  if  a  testament 
is  made  which  is  valid  by  the  law  of  the  place,  it  ought  to  have 
the  same  effect  even  in  respect  to  property  situate  elsewhere, 
where  it  is  lawful  to  dispose  thereof  by  will.  There  is  no  such 
I  abjection  ;  because  the  diversity  of  laws  of  that  sort  does  not 
■iiBbct  immovable  property,  neither  does  it  speak  concerning  the 
limine,  but  only  directs  the  act  of  making  a  testament ;  which, 
1^  when  rightly  executed,  the  law  of  the  couutry  does  not  prohibit 
H  that  act  from  being  valid  in  respect  to  immovable  property,  so 
W  far  as  no  character  impressed  upon  that  property  by  the  law  of 
the  place  is  injured  or  diminished.     This  observation  has  a  place 

I  also  in  contracts.     Thus,  if  certain  things  or  rights  of  the  soil  of 
Friesland  are  sold  to  pei^ons  in  Holland,  in  a  mode  prohibited  in 
Friesland,  though  valid  where  the  sale  takes  place,  the  things 
are  understood  to  be  well  sold,     The  same  is  true  as  to  things 
not  indeed   immovable,  but  annexed   to  the  soil.     But  if  corn 
_   growing  on  the  soil  of  Friesland  should  be  sold  in  Holland,  ac- 
I  cording  to  the  lasts,  as  it  is  called,  the  sale  is  void,  although  the 
I  law  of  Holland  does  not  speak  on  the  point,  because  it  is  prohib- 

■  ited  in  Friesland,  and  it  adheres  to  the  soil  and  is  part  thereof.* 
1  *  Sed  an  hoc  non  obstat  ei,  quod  antea  diximus,  si  factum  sit  tes- 
Hnunentum  jure  loci  validum,  id  effectum  habere  etiam  in  bonis 

■  <  The  axioms  here  referred  to  by  Huberas  are  those  already  stated  iu 

■  a.  20. 

■  »  Huberus,  Ub.  1,  tit.  3,  8.  4,  15.  *  Ante,  s.  426. 
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alibi  sitis,  ubi  de  illis  testaii  licet  ?  Non  obstat ;  quia  legum  & 
versitas  in  alia  specie  non  afficit  res  soli,  neque  de  illis  loquitur, 
sed  ordinat  actum  testandi ;  quo  recte  celebratx),  lex  reipubl.  oon 
vetat  ilium  actum  valere  in  immobilibus,  quatenus  nuUas  charac- 
ter illis  ipsis  a  lege  loci  impressus  laeditur  aut  imminuitur. '  H»c 
observatio  locum  etiam  in  contractibus  habet ;  quibus  in  Hot 
landia  venditae  res  soli  Frisici,  modo  in  Frisia  prohibito,  licet,  ubi 
gestus  e3t,  valido,  recte  venditss  intelliguntur  ;  idemque  in  rebus 
non  quidem  immobilibus,  aut  solo  cohserentibus ;  uti  si  frumeu* 
tum  soli  Frisci  in  HoUandia  secundum  lastas,  ita  dictas,  sit  vendi- 
tum,  non  valet  venditio,  nee  quidem  in  HoUandia  secundum  earn 
jus  dicetur,  etsi  tale  frumentum  ibi  non  sit  vendi  proliibitum; 
quia  in  Frisia  interdictum  est :  et  solo  cohaBret  ejusque  pars  est*^ 
444.  Rodenburg  seems  at  first  to  consider  that  laws  which 
regulate  the  forms  and  solemnities  of  acts  touching  property  are 
neither  strictly  personal  laws  nor  real  laws,  but  a  third  sort 
*'  Subsequitur  tertium  et  ultimum  genus,  eorum  nimirum  statuto- 
rum,  quibus  lex  praefigitur  actui  qui  a  persona  peragendus,  eundem 
actum  vel  vetando,  vel  certo  etiam  modo  circumscribeudo.' '  He 
afterwards  proceeds  to  state  that  the  opinion*  commonly  enter- 
tained by  jurists  is  that,  as  to  such  acts,  the  law  of  the  place  where 
the  act  is  done  is  alone  to  be  regarded,  although  it  respects  immo- 
vable property.  *  Si  de  solemnibus  quseratur,  ea  jampridem  inforo 
ac  pulpito  praevaluit  opinio,  ut  spectanda  sint  loci  cujusque  leges, 
ubi  actus  coiificitur.^  Quare  sicubi  ex  more  loci  solemnitate,  or- 
dinatura  fuerit  testamentum,  valiturum  illud,  ubincunque  opor- 
tuexit  exequi.'*  He  then  remarks  that  Cujaccius  and  Burgundus 
had  attacked  this  doctrine  ;  holding  that  testators  are  bound  to 
observe  the  forms  and  solemnities  of  the  lex  rei  sitae.  He  dis- 
tinguishes cases  of  this  sort  from  cases  of  contract  which  bind 
only  the  person  :  '  Cujus  ossibus  ubique  inhaeret,  semel  ex  forma 
loci  contracta3  obligationis,  nexus.  De  re  vero  alibi  constituta 
disponendi,  aut  ejus  in  aliam  transcribendae  formam  haec  non  con- 
cernunt.  Realium  namque  jurium  eorumve  actuum,  quibus  fit 
mancipatio,  aut  dominium  transfertur,  aliam  esse  rationem,  vel 

1  Huberus,  de  Conflict.  Leg.  lib.  1,  tit.  3,  s.  15.  Whether  this  distinction  is 
satisfactory  or  not,  will  be  for  the  learned  reader  to  decide.  See  1^ 
8.  476. 

*  Rodenburg,  de  Divers.  Stat.  tit.  2,  c.  3,  s.  1;  2  BouUenoia,  ApP^ 
p.  19. 

«  Ibid.  4  Ibid. 
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qnotidiana  praxis  edocet  et  recte  disputat  Biirgundus.  Jus  in  re, 
ut  nascatur  quod  hie  ex  causa  testamenti  contingit,  non  posse  id 
prffistare  alterius  regionis  consuetudinem,  ut  forma  ilia  ac  solem- 
nibus  circumdaret  alienorum  fundorum  alterationes,  adeoque 
omnino  jus  diceret  extra  territorium.'  ^  He  then  proceeds  to  ex- 
amine the  reasoning  upon  which  the  opinion  is  maintained  that 
the  law  of  the  place  of  the  making  a  testament  should  govern  as 
to  the  forms  and  solemnities  thereof,  and  not  the  law  rei  sitae. 
He  admits  his  own  view  to  be,  that  a  testament  made  according 
to  the  forms  and  solemnities  of  the  place  where  it  is  made  ought 
to  be  held  valid ;  and  also  that  a  testament  made  in  such  place, 
according  to  the  forms  of  the  law  rei  sitae,  ought  equally  to  be 
held  valid.  The  former  he  treats  as  an  indulgence,  founded  in 
general  convenience  ;  the  latter,  as  correct  in  point  of  strict  right. 
*Ego  potius  utrobique  pro  testamento  respondendum  duxerim, 
quippe  pei*son8e  qualitas  ad  summam  rei  non  facit,  tum  factura,  si 
statuta  ilia,  in  solemnitates  scripta,  personalia  forent,  ut  subditus 
iis  gauderet,  non  gauderet  exterus :  sed  contra  constat  ea  mere 
lealia  esse.  Quicunque  enim  fuerit,  sive  incola,  sive  exterus,  qui 
rem  alienare  intendit,  necesse  habet  respicere  ad  solemnitatem 
territorii,  cui  bona  sunt  obnoxia.  Quare  dicendum  est  decidendse 
qusDstionis  rationem  in  modo  prolatis  positam  esse*:  necessitatis 
nimirum  rationem,  summumque  favorem,  qui  pro  testamentis  fa- 
cit, impetrasse«  ut,  quamvis  ilia  mancipent  seque  atque  alicna- 
tiones  inter  vivos,  ideoque  consimiliter  componenda  forent  ad 
norraam  loci,  ubi  res  sitae  sunt,  suffecerit  tamen  ordinasse,  secun- 
dum leges  loci,  ubi  actus  conficitur.  Proinde  si  quis  eo,  quod  ad 
testandum  expeditius  sua  causa  comparatum  est,  noluerit  uti, 
quod  ei  forte  promptius  sit  componere  suprema  ad  loci  leges,  cui 
bona  subjaceant,  quo  minus  testamentum  ejus  valiturum  sit,  non 
▼ideo :  nulla  enim  juris  ratio,  aut  sequitatis  benignitas  patitur,  ut 
qu8B  salubriter  pro  utilitate  hominum  introducunlur,  ea  nos  du- 
riore  interpretatione  contra  ipsorum  commodum  producamus  ad 
aeveritatem  ;  nee  cum  superaddatur  alia  testandi  forma,  adimitur 
prior,  quod  novae  solemnitatis  adjectionem  potius  dedisse  DD. 
qnaro  priorem  ac  ordinarium  permutasse  videantur.  Unde  con- 
sequens  est  dicere,  ne  disputem  sine  speciei  oppositione,  Amers- 
furti,  ubi  coram  trinis  testibus  una  cum  notirio  ultima  conduntur 
elogia,  viiibus  subsistere  celebrati,  coram  binis  testibus  supra  no- 

>  Ibid. 
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tarium,  de  bonis  in  HoUandia,  aut  in  alia  Proyincisd  nostrsB  parte 
sitis.'  ^     It  is  hardly  possible  to  conceive  a  stronger  illustraticm  of 

^  Rodenburg,  de  Div.  Stat.  tit.  2,  c.  3,  n.  1,  2 ;  2  BonUenoiB,  Appx.  p.  21, 
22;  1  Boullenoi9,  p.  414-418;  Id.  obs.  21,  p.  422,  423.  See  alao  2  Barge,  CoL 
&  For.  Law,  pt.  2,  c.  9,  p.  865-868.  Mr.  Burge  says:  '  In  selecting  the  law 
by  which  it  is  to  be  determined  whether  the  acts  or  instmments  of  alienatkm 
have  been  made  with  the  necessary  solemnities  to  render  the  alienation  TaH 
the  distinction  must  be  made  between  those  which  are  required  for  the  proof  or 
authentication  of  the  act,  and  those  which  are  required  to  be  obsenred  as  tbe 
condition  on  which  alone  the  law  either  authorizes  the  alienation,  or  givei  to 
it  an  effect  which  it  withholds  if  they  are  not  observed.  The  former  are  called 
sometimes  solemnia  probantia,  and  the  latter  solemnia  habilitantia.  Thin, 
with  respect  to  the  former,  if  the  lex  loci  contractus  treats  as  null  and  void 
every  contract,  the  subject-matter  of  which  exceeds  in  value  a  certain  mm,  if 
it  be  not  reduced  to  writing  and  proved  before  notaries,  &c.,  when  the  notarial 
proof  is  not  that  which  is  prescribed,  the  contract  will  be  void  in  whateier 
place  it  is  enforced.  So  if  those  solemnities  which  the  lex  loci  contraetoi 
requires  have  been  observed,  and  the  contract  according  to  that  law  is  valid 
and  obligatory,  it  will  be  valid  everywhere  else.  But  the  latter  proposition  is 
subject  to  the  qualification  that  it  does  not  affect  immovable  property  subject 
to  a  law  in  the  country  of  its  situs,  which  annuls  a  contract  because  it  has  not 
been  entered  into  with  the  solemnities  which  it  requires.  If  the  disposition  of 
the  law  does  not  annul  the  contract  on  account  of  its  non-observance  of  the 
solemnities  which  are  prescribed,  but  gives  to  it  a  degree  of  authenticity  or 
credit  which  it  will  want  if  they  are  not  observed,  or  if,  in  other  words,  iti 
effect  is  either  to  dispense  with  a  more  formal  proof  of  the  instrument,  if  it  bean 
on  it  evidence  of  their  observance,  or  if  in  consequence  of  the  non-observance 
it  attaches  a  presumption  against  the  execution  of  the  instrument,  and  there- 
fore requires  from  the  parties  a  greater  burden  of  proof,  such  solemnities  aie 
to  be  classed  amongst  the  proofs  in  the  cause  which  are  governed  neither  by 
the  lex  loci  contractus,  nor  by  that  of  the  situs,  but  by  that  of  the  foram- 
This  question,  in  the  opinion  of  Paul  Voet,  regards  "  Non  tarn  de  solemnibnSt 
quam  probandi  efficacia;  qua;  licet  in  uno  loco  sufficiens,  non  tamenubiqne 
locorum;  quod  judex  uni us  territorii  nequeat  vires  tribuere  instnimento,  nt 
alibi  quid  operetur. "  The  solemnities  which  are  called  habilitantia,  and  consti- 
tute the  mode  by  which  alone  the  alienation  of  immovable  property  is  permitted 
to  be  made,  or  by  which  alone  that  alienation  can  give  to  the  grantee  or  purchaser 
certain  rights,  are  those  which  are  prescribed  by  the  lex  loci  rei  sitae.  As  that 
law  may  impose  restrictions  which  may  wholly  or  partially  withhold  the  power 
of  alienating  immovable  property  situated  within  its  territory,  to  which  all 
persons  owning  that  property  are  subject,  it  may  prescribe  the  conditions  on 
which  such  alienation  may  be  made.  Thus  the  law  of  Scotland  does  not  permj^ 
a  destination  of  heritage  by  a  testamentary  disposition,  neither  does  itpennit 
certain  deeds  to  be  made  in  lecto.  One  of  the  conditions  may  be  the  form  or 
manner  in  which  it  shall  be  made.  This  solemnitas  dispositionis  is  tanqnanJ 
quaidam  qualitas  rebus  impressa,  and  the  validity  of  the  alienation  mns* 
depend  on  its  compliance  with  the  prescribed  solemnity.  Amongst  the  in- 
stances illustrating  the  species  of  solemnities  prescribed  by  the  lex  loci  rei  sit*' 
and  to  which  effect  must  be  given  in  all  questions  respecting  the  validityof  the 
alienation,  may  be  mentioned  the  statute  of  frauds  in  England.    Unless  there 
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the  difficulty  of  undertaking  to  build  up  systems  of  jurisprudence 
upon  mere  theory  and  private  notions  of  general  convenience. 

be  snch  an  agreement  in  writing  as  is  required  by  it,  or  as  is  sanctioned  by 
the  judicial  constructions  which  it  has  received,  no  estate  or  interest  in  im- 
movable property  situated  in  England  will  pass,  although,  according  to  the 
law  of  the  place  where  the  agreement  was  made,  it  might  be  sufficient  if  it 
vrere  by  parol.  The  lex  rei  sitae  must  be  invoked  if  the  question  regard  the 
insinuation  or  registration  of  donations  or  other  instruments,  or  the  effects 
'which  are  induced  by  the  neglect  of  it.  Dumoulin  seems  to  treat  it  as  a 
solemnity  which  is  of  the  substance  of  the  contract,  and  to  be  governed  by  the 
lex  loci  rei  sitae.  **  Insinuatio  et  transcriptio  in  registris  ordinariae  curiae  loci 
semper  omnibus  his  casibus  est  de  forma  et  substantia:  quemadmodum  in- 
sinuatio donationb  apud  magistrum  census  erat  de  substantia,  si  excedebat 
quingentos  aureos."  Boullenois  considers  that,  if  the  registration  does  not 
take  place  when  it  is  prescribed  by  the  lex  loci  rei  ^itae,  the  alienation  is  void : 
«*  Que  si  le  donateur  est  domicilii  dans  un  royaume,  et  les  biens  situ^s  dans  un 
autre,  et  que  ces  deux  endroits  requibrent  une  insinuation,  je  dis  dans  ce  cas 
oontre  Thesaurus,  que  si  elle  n'est  pas  iusinude  dans  les  deux  endroits,  mais 
<lans  le  seul  domicile,  donatio  insinuatur  virtute  legis  municipalis,  non  porrigit 
affectum  suum  ad  bona  sita  extra  territorium,  parce  que  si  la  donation  n'est 
pas  insinu^  dans  le  lieu  de  la  situation,  elle  n'est  pas  rev^tue  de  la  formality 
r^lle  qu'exige  la  loi  de  la  situation."  '  Vattel  affirms  *  that  the  validity  of  a 
testament  as  to  its  form  can  only  be  decided  by  the  domestic  judge,  whose 
sent-ence,  delivered  in  form,  ought  to  be  everywhere  acknowledged.'  But  at 
the  same  time  he  admits  that  the  validity  of  the  bequests  may  be  disputed  as 
not  being  according  to  the  lex  rei  sitae.  Vattel,  b.  2,  c.  7,  s?  85;  Id.  s.  111. 
M.  Foelix  seems  to  hold  a  similar  opinion.  He  says:  *  Une  autre  question  est 
eelle  de  savoir,  si  le  contractant  ou  disposant  qui  se  trouve  en  pays  dtranger, 
peat  se  bomer  k  employer  les  formes  prescrites  par  la  loi  du  lieu  de  la  situa- 
tion de  ses  immeubles,  au  lieu  de  suivre  celle  du  lieu  de  la  redaction?  Nous 
tenons  pour  I'affirmative,  par  une  raison  analogue  k  celle  donnde  sur  la  ques- 
tion pr^cddente.  Le  statut  rdel  rdgit  les  immeubles ;  c'est  un  principe  rdsultant 
de  la  nature  des  choses;  la  permission  d'user  des  formes  dtablies  par  la  loi  du 
lieu  de  la  redaction  de  I'acte  n'est  qu'une  exception  introduite  en  faveur  du 
propridtaire,  et  k  laquelle  il  lui  est  loisible  de  renoncer.  Tel  est  aussi  le  senti- 
ment de  Rodenburg,  de  Jean  Voet,  et  de  Vander  Kessel;  Cocceji  soutient 
mSme,  que  la  forme  des  actes  entre  vifs  ou  testamentaires  est  rdgld  exclusive- 
ment  par  la  loi  de  la  situation  des  biens.  Fachinde  et  Burg^undus  (v.  supra 
D*  41)  partageaient  cet  avis,  mais  par  rapport  aux  testaments  senlement.  £n 
Bel^que,  Tddit  perpdtuel  de  1611,  art.  13,  ordonnait  qu'en  cas  de  diversit<5  de 
coatumes  au  lieu  de  la  residence  du  testateur  et  au  lieu  de  la  situation  de  ses  biens 
on  suivrait,  par  rapport  k  la  forme  ct  k  la  solemnit<$,  la  coutume  de  la  situa- 
tion. Paul  Voet,  Huber,  Hert,  Iloramel,  et  I'auteur  de  I'ancien  Rdpertoire  de 
jurisprudence,  se  prononcent  pour  la  nullite.  Ce  dernier  invoque  Tautoritd  de 
Paul  de  Castres,  au  passage  rapportd  au  n*  prdcddent,  et  le  principe  que  la  loi 
lie  tons  les  individus  qui  vivent  dans  son  ressort,  ne  fdt-ce  que  momentane- 
ment.  Nous  renvoyons  k  ce  sujet  aux  observations  pr^sentdes  sur  la  question 
precedente.  Mevius  distingue  entre  le  citoyen  faisant  partie  de  la  nation  dans 
le  territoire  de  laquelle  les  biens  sont  situds,  et  I'dtranger;  il  n'accorde  qu'au 
premier  la  faculty  de  tester  ou  de  contractor  partout  d'apr^  les  formes  pre- 
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The  common  law  has  wisely  adhered  to  the  doctrine  that  tbc 
title  to  real  property  can  pass  only  in  the  manner,  and  by  the 
forms,  and  to  the  extent  allowed  by  the  local  law.  It  has  thus  cut 
off  innumerable  disputes,  and  given  simplicity,  as  well  as  uni- 
formity, to  its  operations. 

444  a.  John  Voet  maintains  in  substance  the  same  opinion  as 
Rodenburg ;  and  insists  that  it  is  sufficient,  for  the  validity  of 
testaments  of  immovable  property,  that  the  forms  and  solemoities 
thereof  should  be  either  according  to  the  law  of  the  place  where 
the  testament  is  made,  or  according  to  the  law  of  the  place  rei 
sitae.  His  language  is:  *Neque  minus  de  statutis  mixtis,  actus 
cujusque  solennia  respicientibus,  percrebuit,  insnper  habitis  de 
summo  cujusque  jure  ac  potestate  ratiociniis,  ad  validitatem  actus 
cujusque  sufiicere  adhibitionem  solennitatum,  quas  lex  loci,  in 
quo  actus  geritur,  prsescripserit  observandas ;  sic,  et  quod  ita 
gestum  fuerit,  sese  porrigat  ad  bona  mobilia  et  immobilia  ubicon- 
que  sita  aliis  in  territoriis,  quorum  leges  longe  alium,  longeqnc 
pleniorem  requirunt  solennium  interventum  ;  quod  ita  placuisse 
videtur,  tum,  ne  in  infinitum  prope  multiplicarentur  et  testamenta 
et  contractus,  pro  numero  regionum,  diverso  jure  circa  solennii 
utentium  ;  a^que  ita  summis  implicarentur  molestiis,  ambagibos, 
ac  difficultatibus ;  quotquot  actum,  res  plures  pluribus  iu  lods 
sitas  concernentem,  expedire  voluerint :  tum  etiam,  ne  plorimi 
bona  fide  gesta  nimis  facile  ac  propre  sine  culpa  gerentis  contnr- 
barentur.'  .  He  afterwards  adds :  '  Posito  vero  hoc  generali  circa 
solennium  adhibitionem  jure,  executiendum  superest,  quid  stata- 
endum  sit,  si  quis,  in  loco  aliquo  actum  gerens,  neglectis  loci  istios 
solennibus,  adhibuerit  ea,  quae  vel  domicilii  vel  rei  sitae  statuta 
requirunt,  sive  diversa  ilia  sint,  sive  pauciora?  Mynsingeros 
quidem  et  Michael  Grassus  actus  ita  gestus  nullius  fore  momenti 
pronunciant,  sive  actum  gerens  extra  domicilii  locum  servavcrit 
solennia  domicilii,  sive  ea,  quae  requirebantur  in  loco  rei  immobilia 
sitae.  Cum  enim  ant«  dictum  sit,  aliquem  et  ratione  domicilii,  ct 
ratione  bonorum  immobilium,  subditum  esse  magistratibus  loco- 
rum,  in  quibus  vel  domicilium  fixit,  vel  bona  immobilia  possidet ; 
ac  quisque  magistratus  secundum  jus  summum  (de  quo  superioa 

sprites  au  lieu  de  la  situation.  L'auteur  ne  donne  pas  de  motif  de  cette  dis- 
tinction, et  nous  ne  pouvons  la  trouver  fondde.'  Foelix,  Conflit  des  Lois. 
Revue  fitranjr.  et  Fran<;.  1840,  torn.  7,  s.  50,  p.  359,  360.  See  also  4  BuiKe. 
Col.  &  For.  Law,  pt.  2,  c.  12,  p.  581-587;  Id.  p.  590. 
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disputatum,  quodque  hie  usum  invenit)  sui  statuti  vires  non  male 
tueatur,  quo  usque  potest,  iniquus  sane  esset  in  sibi  subjectum 
ratione  domicilii  aut  bonorum,  si  non  respectu  bonorum  in  suo 
territorio  jacentium,  ratam  haberet  ultimam  voluntatem  aut  con- 
txactum  ejus,  a  quo  sua  statuta  solennium  intuitu  servanda  videt ; 
maxime,  cum  hac  ratione  defendens  sui  statuti  potestatem  non 
conturbet  aut  subvertat  alibi  bene  gesta,  atque  adeo  nequa- 
quam  alterius  territorii  magistratibus  uUam  videri  possit  injuriam 
facere.'  * 

444  b.  Cujaccius  seems  to  hold  that  the  law  of  the  place  of  the 
domicil  of  the  testator  ought  to  be  regarded  as  to  the  forms  and 
solemnities  of  making  wills  and  testaments,  without  reference  to 
the  place  where  the  will  is  made,  or  the  property  is  situated. 
*  Quaeri  hodie  saepenumero  solet,  cujns  regionis  aut  civitatis  leges 
moresve  serviri  oporteat  in  ordinando  testamento ;  nam  quot  sunt 
civitates,  tot  fere  sunt  ordinandi  testamenti  leges  et  mores ;  et 
soleo  diccre,  patriam  testatoris  solam  si^ectari  oportere,  etc.  Jus 
igitur  patriae  spectatur,  potiusquam  jus  commune  populi  Romani, 
etc.  Suse  igitur  patriae  et  civitatis  legibus  aut  moribus  quisquis 
testari  debet,  etc.  Denique  non  spectari  locum  volo,  in  quo  bona 
sunt,  sed  patriam  testatoris,  etc.  Et  domicilii  potius  quam  originis 
spectari  patriam.  Possit  autem  quis  quo  loco  habet  bona,  ejus 
neque  originalis  esse,  neque  incola.^  Nee  ejus  loci  ulla  habebitur 
ratio  in  faciendo  testamento.'  This  might  seem  sufficiently  ex- 
plicit. On  another  occasion,  he  says :  ^  Intelligimus,  inquam,  in 
faciendo  testamento,  privilegium  et  morem  patriae  testatoris,  spec- 
tari oportere,  non  situm  bonorum.  Nam  sola  possessio  bonorum 
non  creat  mihi  patriam.  Si  possideo  prsedium  in  hac  urbe,  haec 
nrbs  non  est  ideo  mea,  nisi  in  ea  posui  domicilium.  Solam  pos- 
sessionem nee  civem  facere,  nee  incolam.  Ergo  in  servandis 
solemnibus  testamenti  non  spectabo  situm  bonorum,  ut  pro  vario 
sita  bonorum  etiam  varia  solemnia  observentur,  variique  mores  in 
exequenda  defuncti  voluntate;  sed  spectabo  tantum  morem  et 
privilegium  patriae  testatoris.'  ^ 

»  J.  Voet,  ad  Pand.  1,  4,  ps.  2,  8.  13,  15,  p.  45,  46;  4  Burge,  Col.  &  For. 
Law,  pt.  2,  c.  12,  p.  590;  ante,  s.  440-443. 

«  Cujac.  Opera,  torn.  8,  Obs.  lib.  14,  cap.  12,  p.  399,  ed.  1758;  4  Burge, 
3oL  &  For.  Law,  pt.  2,  c.  12,  p.  582. 

•  Cnjac.  Opera,  torn.  9,  Com.  ad  Cod.  lib.  6,  tit.  23,  p.  709,  ed.  1768;  Bou- 
licr,  Cout  de  Bourg.c.  28,  s.  8,  p.  549;  1  Boullenois,  obs.  21,  p.  423;  2  Burge, 
>>1.  &  For.  Law,  pt.  2,  c.  9,  p.  866;  4  Id.  pt.  2,  c.  12,  p.  582;  Sand.  Decifl. 
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445.  Extent  of  Interest  transferred.  —  Thirdly,  in  relation  to 
the  extent  of  the  interest  to  be  taken  or  transferred.  And  here 
there  seems  a  perfect  coincidence  between  the  doctrine  of  the 
common  law  and  that  maintained  by  foreign  jurists.  It  is  oni- 
versally  agreed  that  the  law  rei  sitae  is  to  prevail  in  relation  to 
all  dispositions  of  immovable  property,  and  the  nature  and  ex- 
tent of  the  interest  to  be  alienated.    If  the  local  law  therefore 


Frisic.  lib.  4,  tit.  8,  defin.  7,  p.  194.  Yinnius  holds  a  similar'' opinion.  He 
says :  Qusesitum  est,  an  testamentum  juxta  alicujus  loci  oousuetudinem,  aot 
statutum  factum,  etiam  vim  habet  extra  ilium  locum;  exempli  gratia  tesUtor 
ibi  testamentum  fecit,  ubi  coram  duobus  testibus  et  notario  testari  licet,  ot  in 
hac  nostra  Batavia;  quseritur,  an  yaleat  etiam  in  iis  locis,  ubi  septem  testes  re- 
quiruntur,  uti  in  Frisia,  ubi  sequuntur  jus  civile.  Affirmant  comm.  DD.in 
L.  1,  C.  C.  de  summ.  Trinit.  et  secundum  banc  sententiam  ssepissime  jodic*- 
tum.  Sunt  tamen  qui  in  contrarium  eant,  et  in  quaestione  proposita  sic  dii- 
tinguendum  arbitrantur,  ut  circa  res  quidem  mobiles,  et  nomina,  admittendt 
sit  communis  interpret,  senteutia.*  At  circa  res  soli,  spectandum  jus  ejoslod 
in  quo  sitse  sunt,  &c.  Mihi  prior  sententia  videtur  probabilior,  multamqae  re- 
ferre  utrum  statutum  disponat  circa  solemnitatem  alicujus  actus,  an  circa  renif 
puta  f undum,  locumve ;  qua)  statuta  in  rem  concipiuntur.  Qualia  sunt,  que 
de  successione  ab  intestato  disix)nunt,  rem  ipsam  baud  dubie  afficiunt,  at  obi- 
cumque  sit,  ejus  loci  ubi  est,  legibus  obstringatur.  Idemque  habendum  de 
statutis,  quo;  circa  habilitatem  personarum,  dispensando  ahquid,  disponont 
Gain,  Coras.  Gomes.  Quae  autem  statuta  disponunt  circa  actus  solemDitatem 
duntaxat,  cum  ueque  rem  afficiant,  neque  personam  actum  celebrantis,  sed 
ipsam  solummodo  dlspositiouera,  qujB  fit  in  loco  statuti  vel  oonsuetudinb,  rati- 
oni  et  juri  consentaneum  est,  ut  ea  vim  suam  exerant  etiam  ad  bona  alibi  sita: 
quoniam  actuum  solerania  ad  eorum  spectant  jurisdictionem,  in  quorum  terri- 
torio  celebrantur;  et  alias  contra  rationem  juris,  testato  decedere  volenti,  plur* 
testamenta  essent  condenda,  aut  quod  absurdum  est,  pluriura  locorum  consne- 
tudines  in  uno  testamento  exquirere  oporteret,  actumque  unum  atque  iodin- 
duum,  qualis  est  testament!,  secundum  di versa  loca  adjudicari.  Ubi  contraria 
scite  expedit,  et  prudenter  temperat,  novam  quandam  distinctionem  Fachinei 
adde,  quie  nos,  lib.  2,  Select.  Quest.  C.  19.  Plane  si  lex  expresse  testatores 
sequi  jubeat  jus  loci,  in  quo  bona  sita  sunt,aliud  dicendum  est.  Talisestcon* 
stitutio  principum  Brabantiie,  eraissa  anno  1611,  cujus  meminerunt  BurgnnduBi 
&c.  Vinn.  ad  Inst.  lib.  2,  tit.  10,  s  14,  n.  5  ;  1  Boullenois,  obs.  21,  p  426,4i?7. 
Gain  is  equally  explicit.  Alibi  statutum  est,  ut  testamentum  coram  notario  et 
duobus  testibus  factum  valeat.  Quaesitum,  utrum  tale  testamentum  ubiqw 
vires  habeat,  etiam  extra  territorium  statuentium,  iibi  forte  major  solennitai 
reqiiiritur,  vel  jus  civile  observatur.  Conclusum  quod  sic;  quia  ex  commoni 
doctor,  opinione,  statutum  disponens  citra  solemnitates  testamenti,extendit* 
etiam  extra  territorium,  ita  ut  hajres  succedere  possit  in  omnibus  bonis,  ubi- 
cunque  sitis,  et  in  universum  jus  testatoris;  quia  quoad  solennitates  attenditor 
consuetudo  loci,  in  quo  actus  celebratur.  Gaill,  Pract.  Obs.  lib.  2,  Obs.  12^' 
p.  548.  See  Peckius,  de  Testam.  Conjug.  c.  28.  n.  9,  p.  620,  who  holds  a  simi- 
lar opinion.  Foelix,  Couflit  des  Lois,  Revue  JStrang.  et  FraD9.  torn.  7,  l^' 
8.  37,  p  307-312;  ante,  s.  426-428. 
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prescribes  that  no  person  shall  dispose,  by  deed  or  by  will,  of 
more  than  half,  or  a  third,  or  a  quarter  of  his  immovable  pro- 
perty ;  or  that  he  shall  dispose  only  of  a  life-estate  in  such  pro- 
perty ;  such  laws  ai'e  of  universal  obligation,  and  no  other  or 
further  alienation  thereof  can  be  made.^  It  follows  that  if  the 
local  law  prohibits  the  alienation  of  certain  kinds  of  immovable 
property,  or  takes  from  the  owner  the  power  of  charging  them 
with  liens  or  with  mortgages,  that  law  will  exclusively  govern  in 
every  such  case.  D'Aguesseau  fully  assents  to  this  doctrine,  and 
says  that  no  one  can  be  ignorant  that,  when  the  question  is  what 
portion  of  immovable  property  may  be  devised,  it  is  necessary  in- 
variably to  follow  the  law  of  the  place  where  the  property  is 
locally  situate.^  (a) 

»  1  Boullenois,  Prin.  G^n.  30,  p.  8;  Id.  obs.  16,  p.  205;  and  1  Froland,  M6m. 
156;  Rodenburg,  de  Div.  Stat,  tit  2,  c.  2,  s.  1;  2  BouUenob,  Appz.  p.  14;  post, 
s.  479. 

•  D*Agaesseau,  (Euvres,  torn.  4,  p.  637,  638,  4to  ed.  Mr.  Burge  on  this 
subject  nays:  *  In  a  former  part  of  this  work  it  has  been  seen  that  the  power 
to  alienate  immovable  property  by  contract  was  a  quality  impressed  on  the 
property;  that  the  law  from  which  it  was  derived  or  by  which  it  was  regulated 
wns  a  real  law;  and  that  the  existence  of  this  power  and  the  validity  of  its  ez- 
Brciae  must  be  decided  by  the  law  of  the  country  in  which  that  property  was 
ntuated.  "  Rebus  fertur  lez,  cum  certam  iisdem  qualitatem  imprimit,  vel  in 
ftlienando,  v.  g.  ut  ne  bona  avita  possint  alienari,  vel  in  acquirendo,  v.  g.  ut 
dominium  rei  immobilis  venditae  non  aliter  acquiratur,  nisi  facta  fuerit  judici- 
alis  resignatio.^'  The  power  of  making  the  alienation  by  testament  is  no  less 
qualitas  rebus  impressa,  than  that  of  making  the  alienation  by  contract.  When 
therefore  the  question  arises  whether  the  immovable  property  may  be  disposed 
of  by  testament,  recourse  must  be  had  to  the  lez  loci  rei  sitae.  That  law  must 
Also  decide  whether  the  full  and  unlimited  power  of  disposition  is  enjoyed,  or 
whether  it  is  given  under  restriction.  The  validity  of  the  testamentary  dispo- 
rition  depends  in  the  latter  case  on  its  conformity  to  that  restriction,  whether 
the  restriction  consists  in  limiting  the  extent  or  description  of  property  over 
which  the  power  of  disposition  may  be  exercised,  or  the  persons  in  whose  favor 
kfae  disposition  is  made,  or  in  requiring  that  the  testator  should  have  survived 
A  certain  number  of  days  after  the  execution  of  the  act  by  which  the  disposi- 
tion was  made.  Tlie  total  or  partial  defect  of  the  will  on  the  ground  that  it 
lid  not  institute  heirs,  or  that  it  omitted  to  name  the  heirs,  the  disherison  of 
the  heirs,  the  grounds  on  which  the  disherison  may  be  justifif»d,  are  essentially 
sonnected  with  the  power  of  disposing  of  immovable  property  by  testament, 
ind  are  therefore  dependent  on  the  law  of  its  situs.  Many  of  the  restrictions 
m  the  power  of  disposing  by  testament  have  been  considered  by  jurists  ez- 
iremly  with  reference  to  the  operation  of  the  law  by  which  they  were  created, 
{odenbarg  states  the  rule,  **  Unde  certissima  usuac  observatione  regula  est, 
am  de  rebus  soli  agitur,  et  diversa  sunt  diversarum  possessionum  loca  et  situs 

(a)  See  Thurston  v.  Rosenfield,  42  Mo.  474. 
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446.  Illustrations.  —  An  illustration  of  the  doctrine  maybe 
borrowed  from  the  English  juiispradence,  prohibiting  alienationB 

spectarif  semper  cujusque  loci  leges  ac  jura,  ubi  bona  sita  esse  proponiintar.ne 
at  de  talibus  nulla  cujusquam  potestas  sit,  praeter  territorii  leges."  HeillQ»> 
trates  it  by  referring  to  a  statute  which  prohibits  a  disposition  of  allodudpto* 
perty  by  testament.  He  considers  such  a  statute  a  real  law,  which  leDdoi 
inoperative  any  testamentary  disposition  of  the  property  in  whatever  place  tl» 
testament  is  made.  Ferriere  has  stated  this  doctrine:  *' Si  je  l^gueunh^tage 
propre  situ^  en  coutume,  qui  en  d^fende  la  disposition,  tel  legs  est  nul,  etne 
pent  ctre  parfoumi  sur  les  biens  situ^s  en  cette  coutume,  quoi  qu'aoqoe6t,pine 
quk  regard  des  choses,  dont  on  peut  disposer  par  derniere  volont^,  on  gobs- 
d^re  la  coutume  oil  elles  sont.  situez.  Celui,  qui  a  son  domicile  en  cette  coatame 
peut  instituer  sa  femme  dans  les  biens,  qu'il  a  dans  le  pays  de  droit  toil, 
comme  il  a  4t6  jug^  par  arret  du  14  aoust,  1754  rapports  par  Marion  aa  deaei 
plaidoyers,  ce  qui  doit  etre  sans  difficulU^."  A  testament  made  in  a  foreign 
country,  bequeathing  heritable  subjects  situated  in  Scotland,  is  not  sustained  in 
that  kingdom,  though  by  the  law  of  the  country  where  the  testament  was  made 
heritage  might  have  been  settled  by  testament,  because  by  the  law  of  ScoUiod 
no  heritable  subject  can  be  disposed  of  in  that  form.  On  this  principle  a  Soot'i 
personal  bond  taken  to  heirs  and  assignees,  but  **  secluding  executors/'  cannok 
be  bequeathed  by  a  foreign  testament.  But  in  all  questions  touching  beritible 
subjects  situate  abroad,  the  foreign  testament  will  be  given  effect  to  aooording 
to  the  lex  loci.  Dumoulin  lays  down  the  same  doctrine  respecting  the  restrie- 
tion  on  the  testamentary  power  over  biens  propres.  **  Unde  statutum  loci  in- 
spicietur,  sive  peraona  sit  subdita,  sive  non;  item  si  dicat,  bsredia  proveotaib 
una  linea,  redeant  ad  haeredes  etiam  remotiores  lines,  vel  haeredes  hneas  sQcoe- 
dant  in  haerediis  ab  ilia  linea  proventis.  Vel  quod  illi  de  linea  non  poesunt 
testari  de  illis  in  totum,  vel  nisi  ad  certam  partem.  Haec  enim  omnia  etsimilia 
spectant  ad  caput  statuti  agentis  in  rem,  et  prsecedentem  conclusionem.*'  Again, 
the  statute  which  prohibits  a  disposition  to  particular  persons,  or  (which  in- 
volves the  same  consequence)  requires  the  disposition  to  be  made  in  farorof 
persons,  and  therefore  excludes  all  others,  is  a  real  law.  **  Directe  enim  in  re- 
rum  alienationem  scripta  hsec  lexrealis  omnino  dicendaest:  nee  enim  statuUun 
reale  sit,  an  personale  metiri  oportet  a  ratione,  qua  a  conjugali  forsaa  qualitaie 
f  iierit  ducta,  sed  ab  ipsa  re,  quae  in  prohibitione  statuti  ceciderit."  So  also  it 
has  been  held  that  the  law  which  requires  that  the  testator  should  have  Ml^ 
vived  the  execution  of  his  testament  will  control  the  disposition  of  property 
situated  in  the  country  where  that  law  prevails,  although  the  testament  is  made, 
or  the  testator  domiciled,  in  a  place  where  no  such  law  exists.  If  a  testator 
whose  domicil  and  real  estate  were  both  in  Normandy,  made  a  will  in  some 
other  place,  in  which  he  had  occasion  to  be  present,  but  where  the  law  did  not 
require  that  the  testator  should  survive  forty  days,  it  was  held  that  thesnrn- 
vorship  was  essential  to  the  validity  of  the  testament,  so  far  as  it  related  to  the 
real  property  in  Normandy.  If  these  questions  arise  on  the  power  to  diffose 
of  movable  property  by  testament,  the  law  by  which  they  are  decided  is  that 
of  the  domicil ;  **  pour  les  meubles,  ils  suivent  la  loi  du  domicile,  etil  ne  sanroit 
jamais  y  avoir  de  choc  entre  differentes  coutumes,  en  torte  qu'il  est  a?8ei  inu- 
tile, quant  aux  meubles,  d'agiter  si  le  statut,  qui  permet  de  tester,  onqo'l* 
defend,  est  personnel,  ou  s'il  est  reel.'*  The  rule  is  stated  by  Grotiu*,  ''Il>i  ^* 
forma  sive  solemnitate  testamenti  agitur,  respici  locum  oonditi  te8tamenti;ubi 
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id  devises  of  real  estate  in  mortmain,  or  for  charitable  purposes. 
American  citizen  owuirig  lands  in  England,  or  a  Scotch- 
owning  lands  in   England,  should  alienate  or  devise  such 
Mids  in  violation  of  the  mortmain  acts,  the  instrument,  whether 
iter  vivos  or  testamentary,  would  be  held  void.     And  the  same 

rinciple  would  apply  to  a  trust  created  in  personal  property,  to 

B  invested  in  lands  in  England  for  the  like  purposes.* 

447,    What  are  Immovables,  —  Fuurthly,  in  relation  to  the  sub- 

ct-matter,  or  what  are  to  be  deemed  immovables.     Here,  as  we 

ve  already  seen,  not  only  lands  and  houses,  (a)  but  servitudes 

nd  easements,  and  other  charges  on  lands,  as  mortgages  and 
nt^,  (h)  and  trust  estates,  (c)  are  deemed  to  be,  in  the  sense  of 
w,  immovables,  and   governed   hy  the  lex  rei   sitee.^     But  in 

persoDfi  atitestari  possiU  jua  domicilii;  ubi  de  rebu«  quse  teaiamento  relinqui 
lint,  vel  Don,  respici  locum  domicilii  in  mobilibus,  in  rebus boH  situm  loci,"  ' 
Bufgie,  Cob  fit  For.  Law,  pt  2,  c.  5,  p.  217-220. 
1  Att^r-Gen.  v.  Mill.  3  Russ,  328;  s.  c.  2  Dow  k  Cb  393. 
*  Ante,  B.  382;  Poth,  Cout-  d' Orleans,  c,  1,  s.  2.  P.  Voefc  puts  on  thia  point 
m  very  sensible  distinction,  tbat  wbelher  rents  are  to  l>e  deemed  personal  or 
^h^  depends  upon  the  question  whether  they  are  charg^ed  on  real  property  or 
^^B  *  Vel  euim  talium  redituum  nomine  saut  affecta  imtnobilia,  id  eat,  Buper 
^^Bnitdlibus  ifunt  constituti,  et  immobilibuB  erunt  ad^cribendi,  adeoque  statu- 
^^HltK'i  spectabilur;  vel  immobilia  affecta  non  sunt  illis  rcditibu!^*  tnmque 
^^^Bibus  ]x>terunt  acc^nseri;  atque  adeo  statutum  loci  persons,  cuj us  ill!  sunt 
^Hjbs*  inspici  debebit.'  P,  Voet,  de  Stat.  b.  Q,  c.  1,  n.  13,  p,  259,  ed.  1715; 
L  p*  313.  ed.  1(161 ,  And  he  includes  among  iraraovables  all  movables  which 
intentionally  annexed  permanently  to  the  freehold.  *■  Nisi  taraen  peq>etui 
IS  gratia  ex  destinalioue  patris-lamilias  iu  uno  loco  manere  debeant;  quo 
u  iraraobilibus  coraparabuntur/  Id.  n.  8,  p,  255,  ed.  1715;  Id.  p.  34J9,  ed. 
I.  Kodenburg,  speaking' on  this  point,  says:  De  reditibus  peculiaria  esto 
nKideratio,  Et  illi  quidem,  qui  a  re  praestantur,  vel  cujus  nomine  constituta 
pfMheea  est*  collocantur  a  doctoribus  in  inmiobilium  nuroero^  ita  tamen,  si 
rpetui  sunt,  »ecu8  si  temporales,  qua  distinctione  et  Burgundus  utitur,  Sed 
K  est  ut  non  utrobique  id<*m  sit  dicendum;  cum  enim  ob  id  ipsum  annume- 
otur  inimobilibus,  quod  rei  immobili  per  hypothecT  constitutLonem  innitan- 
r,  ponendi  aliquin,  vel  si  perpetui  sint,  in  mobUium  chus.se;  nee  hypothecae 
itnut^tur  natura,  teraporis  aliqua  a*i  redimendum  pra?stitutione,  nihilque  ad 
fnmam  rei  intersit,  certum  an  incertum  luitionis  sit  tempus,  consequens  est 
Bcfe  oonstitutos  ad  tempus  reditus,  jpque  at^^ue  perpetuus,  immobilium  no- 
venire,  maxime  cum  per  hypotheca*  constitutionem,  res  ad  aumraam 
ibitt  habeatar  quasi  alienata,  quae  per  solutionem  redhnitur*     Kodeuburg,  de 


f<f)  Leasehold  or  chattel  interests 
land  »re  cla«s8Pd  as  immovables. 
:e  r.  Carl>ery,  L.  R.  10  Eq.  461 ;  In 
lis  Gentili,  In  R.  9  Eq.  54L  But 
Be^MUil  9.  Cb  urchin,  53  N.  T.  192. 


(6)  See  Chatfield  v,  Berchtoldt.  25 
Law  Times,  N.S.  121. 

(c)  See  Knox  v.  Jones,  47  N.  Y. 
389, 
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addition  to  these,  which  may  be  deemed  universally  to  partake 
of  the  nature  of  immovables,  or  (as  the  common-law  phrase  is) 
to  savor  of  the  realty,  all  other  things,  though  movable  in  Urn 
nature,  which  by  the  local  law  are  deemed  immovables,  are  in 
like  manner  governed  by  the  local  law.  For  every  nation  hav- 
ing authority  to  prescribe  rules  for  the  disposition  and  arrange- 
ment of  all  the  property  within  its  own  territory,  may  imprea 
upon  it  any  character  which  it  shall  choose  ;  and  no  other  nation 
can  impugn  or  vary  that  character.  So  that  the  question,  in  all 
these  cases,  is  not  so  much  what  are  or  ought  to  be  deemed,  ex 
sua  natura,  movables  or  not,  as  what  are  deemed  so  by  the 
law  of  the  place  where  they  are  situated.  If  they  are  there 
deemed  part  of  the  land,  or  annexed  (as  the  common  law  would 
say)  to  the  soil  or  freehold,  they  must  be  so  treated  in  eveij 
place  in  which  any  controvei-sy  shall  arise  respecting  their  natnre 
and  character.^  In  other  words,  in  order  to  ascertain  what  is 
immovable  or  real  property,  or  not,  we  must  resort  to  the  lex 
loci  rei  sitae.* 

448.  Interests  acquired  by  Operation  of  Law. — Hitherto  we 
have  spoken  of  alienations  and  acquisitions  made  by  the  acts  of 
the  parties  themselves.  The  question  next  arises,  whether  the 
same  principles  apply  to  estates  and  rights  acquired  by  operation 
of  law.  It  may  be  affirmed  without  hesitation  that,  independent 
of  any  contract  express  or  implied,^  no  estate  can  be  acquired 
by  operation  of  law  in  any  other  manner,  or  to  any  other  extent, 
or  by  any  other  means,  than  those  prescribed  by  the  lex  rei  site. 
Thus  no  estate  in  dowry,  or  tenancy  by  the  curtesy,  or  inheritable 
estate  or  interest  in  immovable  property,  can  be  acquired,  except 
by  such  persons,  and  under  such  circumstances,  as  the  local  law 
prescribes.  Thus  if  the  law  of  a  state  where  a  man  is  domiciled 
at  his  death  should  confer  a  title  of  dower  on  his  wife  though 
she  were  an  alien,  that  would  not  prevail  in  any  other  state 
where  an  alien  is  not  dowable,  and  where  the  intestate  owned 
real  estate. 

449.  Matrimonial  Rights.  —  Many  questions  upon  this  subject 

Div.  Stat.  tit.  2,  c.  2,  a.  2;  2  Boullenois,  Appx.  p.  15.  See  also  Burgnndos, 
tract.  2,  n.  29,  30,  p.  77-79. 

1  See  Ersk.  Institutes,  b.  3,  tit.  9,  s.  4;  ante,  s.  382. 

2  Chapman  t;.  Robertson,  6  Paige  (N.  Y.)  630. 
«  See  Livermore,  Dissert,  s.  88,  89,  p.  72,  73. 
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in  the  course  of  the  dUcussions  upon  the  matrimonial 
la  caciferred  by  the  lex  domicilii  over  immovable  property 
in  foreign  eountrieH.  In  the  different  Italian  states,  and 
ly  in  same  of  the  provincen  of  France  which  were  go- 
by the  Roman  law,  there  existed  various  regulations  with 
ngmid  to  dowry  or  dotal  property  (lucrum  dotis).  By  the  law« 
qostoms  of  some  places*  the  huaband  gained  by  survivomhip 
'he  whole  of  the  dotal  effects  ;  by  others  a  third,  by  others  a 
barth,  and  by  othifni  nothing.^  One  of  the  questions  which  has 
^iceii  iiio»t  elabomtcly  discussed  among  foreign  jurists  is,  whether 
fuch  a  cai^,  the  law  of  the  matrimonial  domicil  ought  to  go- 
rem  the  righU  of  the  parties,  as  to  immovable  property  in  foreign 
Poyotrie««  ab  it  does  in  the  matrimonial  domicil.'  It  seems 
Igreed  on  all  sides,  tliat  where  there  is  in  tlie  country  rei  sil^  a 
ymktbitory  law  against  any  such  dotal  rights,  and  against  any 
BOQtmct  to  ereiita  tliem,  the  law  of  the  matrimonial  domicil  can- 
pi«Tail,  if  a  different  rule  exists  there.^  But  the  question 
been  raade.  r  in  the  absence  of  any  such  prohibitory 

law,  or  any  ex^^  utmct,  the  law  of  the  matrimonial  domicil 

iMaght  DOt  lo  prevail,  so  as  to  give  the  same  dotal  rights  in  every 
plaoa«^ 
450.  f»rmfm  Jurist$, —  Bald  us  held  that,  in  such  cases,  the 
or  ^QSlom  of  the  matrimonial  domicil  ought  to  govern,  as  to 
pioperty  everywhere,  *Con8uetudines  et  statuta,' said  he,  *vi- 
patla  to  domicilio  mariti,  non  euro,  ubi  res  &int  positas,  qute  in 
iolm  date  sunt'  ^  Dumoulin  asserted  the  ttame  doctrine,  upon 
Ilk  fiiTorite  theory  that  in  all  cases  the  law  of  tlie  matrimonial 

^  UfvmMir*,  Disieri.  t,  SO.  p.  71;  1  Dom&t,  b.  1,  til.  9,  s.  1;  Code  Civil  of 
Fmnrv.  art,  lM0^157:i;  2  lioulietiob,  m,  &0* 

•  Uwrmorv,  lliwsrt.  •.  85-^1^  p.  71-75;  3  fioalleaoU,  89  9*i;  ante,  s.  170^ 
Itt,  IM,  im;  P.  Toet«  de  8UI.  •.  4,  o.  8,  t.  0,  p.  184,  135,  ed.  1715^  1  Fro- 

•  £tmi  Psal  Voft,  who  is  a  iitrr>ng  ftdvocate  £or  Um  realty  of  staliite», 
iteito  dial  nmm  of  eirpryst  ro^tnict  may  govern »  m  Io  pmpvrty  loeallj  situ* 
lit  (it  a  foraign  eoniitry.  *  Si  Ataiiit«i  in  ui»o  t^rriloHo  oouiractui  aoeeassrii; 
arm  {ttrtitits  ooa? tatio,  Hiam  si  in  rem  »it  oonci^ptiinL,  bcm  extendit  ad  boaa 
as»  )ttfiiilkyoi}«m  itatueuiium  iiiU;  non  ui  af!icial  immediate  ipsa  bofta« 
f^  Ifaaia  fBumaiBf  quoad  ilia*'  P.  Vo«t,  do  Sut.  9.  4,  c.  %  s.  15^  p.  127, 
ill715. 

•  Umnorat  Diiseil  a  87,  p.  71,  72  %  I  Frolandt  M^m.  62. 
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doinicil  constituted  a  tacit  contract  between  the  parties.^    There 
are  many  jurists  who  maintain  the  same  opinion.^ 

451.  Same.  —  Boullenois,  as  we  have  seen,^  does  not  admit  the 
existence  of  any  such  tacit  contracts  as  Dumoulin  contends  for; 
but  he  deems  all  laws  real  which  respect  property,  making  how- 
ever a  distinction  in  cases  of  laws  which  respect  the  righto  of 
married  persons  in  each  other's  property,  which  he  treats  as  laws 
respecting  the  state  or  condition  of  the  person.^  But  he  contends 
that,  even  if  there  be  such  a  tacit  contract,  it  does  not  render 
the  laws  of  the  place  in  regard  to  dowry  personal ;  for  if  that 
were  so,  he  adds,  then  the  dowry  of  persons  contracting  at  Paris 
would  be  the  same  in  all  other  provinces  in  the  realm  as  it  is  in 
Paris,  which  no  one  has  ever  yet  contended  for.^  Rodenburg  seems 
to  hold  that  where  there  is  no  matrimonial  contract  to  govern  the 
case,  the  law  of  the  situs  is  to  govern  in  respect  to  dowry,  ap- 
proving the  doctrine  of  D' Argentr^  and  Burgundus  on  this  point* 
D'Argentr^  says:  'Cum  cautum  est  virum,  uxore  pi-SBmortua, 
dotem,  dotisve  partem  lucrari ;  cujus  loci  statutum  spectamus,  viri, 
an  uxoris,  quod  olim  fuit,an  quod  nunc  est?  Nos  rerum  lucran- 
darum  situm  spectandum  dicimus ;  et  quid  ea  de  re  statuta  singu- 
laria  permittant,  quid  abnuant  respiciendum.'  ^  Burgundus  boldly 
asserts  the  opinion  that  the  law  rei  sitse  must  govern  in  all  snch 
cases  as  to  immovable  property.^    '  Nam  si  dotalitium  rei  immobilis 


*  Livermore,  Dissert,  s.  87,  p.  73,  74;  1  Froland,  Mdm.  61-63.    DumouliDt 
in  treating  of  the  question,  what  law  ought  to  prevail  in  fixing  the  rights  ol 
the  husband,  in  regard  to  the  dotal  effects  of  his  wife,  in  case  of  a  chan^  ^ 
domicil  before  the  dissolution  of  the  marriage,  ultimately  decides  in  favot 
of  the  law  of  the  matrimonial  domicil.     His  language  is:  *  Hinc  infertur  »^ 
quaestionem  quotidianam  de  contractu  dotis  et  .matrimonii,  qui  cen«etur  fier*-' 
non  in  loco,  in  quo  contrahitur,  sed  in  loco  domicilii  viri ;  et  intelligitur,  n^"*^ 
de  domicilio  originis,  sed  de  domicilio  habitationis  ipsias  viri,  de  quo  Mtt^ 
dubitat,  sed  omnes  consentiunt.'      Molin.  Oper.  torn.  3,  ed.  1681,  Com.  ^^ 
Cod.  lib.  1,  tit.  1,  1.  1,  Conclus.  de  Statut.  p.  565;  1  Froland,  U4m.  61,  ^ 
ante,  s.  147. 

2  Ante,  s.  145-156. 

«  Ante,  8.  155;  1  Boullenois,  obs.  29,  p.  737-741. 

*  Ante,  8.  155;  1  Boullenois,  obs.  5,  p.  121 ;  Id.  obs.  29,  p.  737,  738. 

*  1  Boullenois,  obs.  5,  p.  121 ;  2  Boullenois,  p.  88-92.     See  ante,  s.  155. 

*  Rodenburg,  de  Divers.  Statut.  pt.  2,  tit.  2,  c.  4,  s.  5;   2  Boullenois 
Appx.  p.  67. 

'  D*  Argent,  ad  Briton.  Leg.  des  Donations,  art.  218,  gloss.  6,  n.  46,  ton^ 
1,  p.  664;  Livermore,  Dissert,  s.  92-99,  p.  75-78. 
^  1  Boullenois,  obs.  5,  p.  121. 
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in  controversiam  veniat,  ea  antiquitus  obtinuerit  sententia,  ut  ad 
locum  situs  respicere  oporteat ;  qusB  cum  usque  ad  nostra  tem- 
pora,  apud  omnes,  qui  moribus  reguntur,  inviolabilis  duret,  non 
est  commiitendum,  ut  illam  dubiam  faciam  defensiouis  solicitu- 
diue/  ^    Many  jurists  concur  with  them  in  opinion.* 

452.  Community  and  Donations  between  Husband  and  Wife.  — 
Similar  questions  have  arisen  in  relation  to  the  rights  of  com- 
munity and  of  mutual  donations  between  husband  and  wife, 
whether  they  extended  to  immovable  property  situate  elsewhere 
than  in  the  matrimonial  domicil  or  not ;  and  the  general  result  of 
the  reasoning  among  foreign  jurists  turns  very  much  upon  the 
same  considerations  which  have  been  mentioned  in  relation  to  * 
dowry.  But  this  subject  has  been  already  discussed  in  another 
place,  and  it  need  not  be  here  again  examined.^ 

453.  Similar  questions  have  also  arisen  in  considering  the 
effect  of  mutual  donations  by  married  couples,  when  they  are 
admitted  by  the  law  of  the  matrimonial  domicil,  but  are  unknown 
to,  or  prohibited  by,  the  law  of  the  place  rei  sit8B.*  But  they  pro- 
ceed upon  the  same  general  principles.^  Cochin  says  that  it  is 
not  the  law  of  the  place  where  an  act  is  done  which  determines 
its  effect.  If,  says  he,  property  is  situate  in  a  place  whose  laws 
prohibit  donations  inter  vivos,  or  reduce  them  to  a  particular  poiv 
tion,  no  one  supposes  the  donation  to  be  less  a  nullity,  or  less 

*  Burgundus,  tract.  2,  n.  10,  p.  63,  64 ;  Livennore,  Dissert  s.  104-114,  p. 
80-87. 

«  Ante,  8.  142,  148,  152,  153,  167,  168;  1  Froland,  Mdm.  66,  67,  156;  Id. 
816-323,  328,  341 ;  2  Froland,  Mdm.  816.  Froland  expresses  himself  in  the 
following  terms:  *  La  premiere  (rfegle),  que  le  statut  r^el  ne  sort  point  de  son 
territoire.  £t  de  \k  vient  que  dans  le  cas  oii  il  s'agit  de  successions,  de  la 
mani&re  de  leu  partager,  de  la  quotite  des  biens  dont  il  peut  disposer  entre  vifs 
on  par  testament,  d'ali^nation  d'immeubles,  de  douaire  de  femme  ou  d*enfans, 
de  l^g^time,  retrait  lignager,  fdodal  ou  conventionnel,  de  droit  de  puissance 
paternelle.  de  droit  de  viduitd,  et  autres  choses  semblables,  il  faut  s'attacher 
anx  coutumes  des  lieux  oil  les  fonds  sont  situez.'  1  Froland,  Mdm.  156;  Id. 
49  60-81. 

'•  See  ante,  s.  143-158,  s.  160-170,  174-177;  1  Froland,  Mdm.  66-69;  Id. 
177,  pt.  2,  c.  1,  per  tot.;  Cochin,  CEuvres,  tom.  5,  p.  80,  4to  ed. ;  Merlin, 
Repertoire,  Testament,  s.  1,  n.  5,  art.  1,  p.  309,  310.  We  have  already  seen 
Boullenois's  view  of  this  subject,  ante,  s.  155.     See  also  ante,  s.  451. 

«  Ante,  8.  143-159. 

»  Livermore,  Dissert,  s.  181,  182,  p.  114,  115;  1  Voet,  ad  Pand.  lib.  1,  tit  4, 
n.  8,  p.  89;  2  Froland.  M^m.  c.  18,  p.  840,  &c.,  c.  19,  p.  904;  Rodenburg,  de 
Div.  Stat.  tit.  2,  c.  6;  2  Boullenois,  Appx.  p.  33,  34;  1  Boullenois,  660,  661, 
663;  Id.  obe.  29,  p.  767;  2  Boullenois,  obs.  44,  p.  430-432;  ante,  s  143-159. 
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subject  to  a  reduction,  because  the  act  is  done  in  a  place  wheie 
no  such  prohibition  exists.^ 

454.  Rule  of  the  Common  Law,  —  The  doctrine  of  the  common 
law  seems  uniformly  to  be,  that  in  all  cases  of  this  sort,  touching 
rights  in  immovable  property,  the  law  of  the  place  rei  sits  is  to 
govern.2  Hence,  if  persons  who  are  married  in  Louisiana,  where 
the  law  of  community  exists,  own  immovable  property  in  Massa- 
chusetts, where  such  community  is  unknown  ;  upon  the  death  of 
the  husband,  the  wife  would  take  her  dower  only  in  the  im- 
movable property  of  her  husband,  and  the  husband,  upon  the 
death  of  the  wife,  would  take  as  tenant  by  the  curtesy  only,  in 
the  immovable  property  of  his  wife. 

455.  Another  class  of  cases  illustrating  this  subject  may  be 
derived  from  the  known  rights  of  fathers  over  the  property  of 
their  children,  according  to  the  provisions  of  the  Roman  law,  and 
the  customary  law  of  countries  deriving  their  jurisptudence  from 
the  Roman  law.^  By  the  ancient  Roman  law  all  the  sons  were  in 
subjection  to  the  authority  of  the  father  until  they  were  emanci- 
pated by  the  father,  or  by  some  other  mode  known  to  that  law. 
During  such  subjection  they  were  incapable  of  acquiring  any 
property  for  themselves  by  succession,  or  donation,  or  purchaac, 
or  otherwise  ;  and  whatever  they  thus  acquired  belonged  of  right 
to  their  father,  saving  only  what  was  called  the  son's  peculium, 
which  consisted  of  property  acquired  by  his  service  in  the  army, 
or  by  his  skill  at  the  bar,  or  in  the  exercise  of  some  public  em- 
ployment.* This  sort  of  property  was  therefore  known  by  the 
name  of  peculium  castrense  when  it  was  acquired  in  war,  and  of 
peculium  quasi  castrense  when  it  was  acquired  in  any  other  man- 
ner.^ In  the  time  of  Justinian  the  law  was  altered,  and  the 
father  was  no  longer  entitled  to  the  property  acquired  by  hi^nn- 
emancipated  son  ;  but  he  was  entitled  to  the  usufruct  or  profits 
thereof  during  his  life.  The  rule,  thus  modified,  has  found  its 
way,  sometimes  with  and  sometimes  without  modifications,  into 

1  Cochin,  CEuvres,  torn.  5,  p.  797,  4to  ed. 

2  Ante,  8.  157-159,  174-179.  186.  187.  •  Ante,  a.  139. 

*  1  Doinat,  Civ.  Law,  Prelim,  b.  2,  tit.  2,  s.  2,  p.  24,  note;  Id.  b.  2,  tit  2, 
8.  2,  p.  667-670,  n.  1,  2,  3;  Bouhier,  Cout.  de  Bourg.  c.  16,  s.  8-12,  p.  295; 
1  Brown,  Civ.  Law,  p.  122,  123;  2  Froland,  M^m.  806-813;  2  HeniT' 
Qiuvres,  par  Bretonnier,  lib.  4,  quest.  127,  p.  772,  &c.,  717;  Merlin,  Bepert 
Puis8ance  Patemelle,  a.  7,  p.  142. 

*  1  Domat,  b.  2,  s.  2,  p.  668. 
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the  jurisprudence  of  many  provinces  and  states  of  continental 
Europe.^ 

466.  Paternal  Power.  —  Under  this  aspect  of  the  law  with 
regard  to  the  paternal  difficulty,  the  question  has  often  been  dis- 
cussed among  foreign  jurists,  whether  the  laws  respecting  the 
paternal  power  are  personal  or  real ;  or,  in  other  words,  whether 
the  rights  of  the  father,  allowed  and  secured  by  the  law  of  the 
place  of  his  domicil,  extend  to  the  immovable  property  of  his 
sons,  situate  in  other  countries  whose  jurisprudence  confers  no 
such  paternal  rights.^ 

457.  Foreign  Jurists.  —  Bretonnier  holds  the  docti-ine  that  all 
laws  respecting  the  paternal  power  are  personal,  and  consequently 
have  effect  upon  all  real  property  of  the  children,  wherever  it  is 
situate,  and  especially  as  to  the  profits  and  usufruct  of  it ;  be- 
cause the  latter  partake  of  the  nature  of  movables.  After  stating 
the  question  whether  fathers  domiciled  in  a  country  using  the 
Roman  law  (dans  le  pays  de  droit  ^crit),  whose  sons  have  real 
property  in  another  country  having  a  different  customary  law,  are 
entitled  to  the  profits  of  the  latter,  that  is  to  say,  whether  the 
paternal  power  extends  everywhere,  he  proceeds  to  say :  *  Cette 
question  ne  me  semble  pas  susceptible  d'une  grande  difficult^; 
parceque  la  puissance  paternelle  est  un  droit  personnel,  et  par 
consequence  il  ne  peut  Stre  born^  par  aucun  territoire ;  car  c'est 
une  maxime  certaine  mSme  dans  les  pays  de  coutume,  que  les 
statuts  personnels  sont  universels,  et  produisent  leur  effet  par- 
tout.  D'ailleurs,  les  fruits  sont  des  choses  mobiliaires.  Or,  con- 
stat inter  omnes,  que  les  meubles  suivent  les  personnes,  et  se 
r^glent  suivant  la  coutume  du  domicile.'  ^ 

468.  Hertius  seems  to  hold  a  like  doctrine  as  to  the  personality 
of  such  laws,  and  puts  a  question,  whether  a  daughter,  who  is 
emancipated  by  marriage,  may  afterwards  make  a  testament  of 
property  situate  elsewhere  ;  and  whether  the  father  would  have 
a  right  to  the  usufruct  of  her  property,  situate  in  a  place  where 
she  would  be  deemed  unemancipated.     He  answers :  ^  Qusestio 

1  1  Domat,  b.  2,  8.  2,  p.  668;  Civil  Code  of  France,  art.  384-387;  1  Fro- 
land,  M6m.  69;  2  Froland,  M^m.  c.  17,  p.  789;  Bouhier,  Cout.  de  Bourg. 
c.  16,  p.  294. 

«  2  Froland.  Mem.  808,  813-829. 

*  Henrys,  (Euvres,  par  Bretonnier,  torn.  2,  p.  720.  See  2  Boullenois,  obs. 
32,  p.  46,  47. 
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hsec  duplex  est;  verum  ex  eodem  principio  decidenda.  Jos 
nempe  datum  est  personse,  quod  etiam  per  consequentiam  in 
bona  alterius  civitatis,  licet  immobilia  operator.'  ^  Tet  Hertios, 
in  another  place,  holds  that  an  unemancipated  son  (filius-familias), 
who  by  the  law  of  his  domicil  may  make  a  testament,  cannot 
make  a  testament  of  property  situate  in  a  foreign  country. 
*Nam  statutum  est  in  rem  conceptum,  et  conditio  filii-familio 
non  est  in  dispositione.^  Hinc  juxta  regulam  Puduensis  fiiias- 
familias  de  bonis  alibi  sitis  testari  non  poterit.'  *  The  ground  of 
this  opinion  probably  is,  that  the  general  incapacity  is  adnutted 
to  exist  by  the  law  of  the  domicil,  and  the  special  exception  is 
local  and  real.^  In  this  opinion  Hertius  admits  that  he  differs 
from  Huberus,  whom  he  asserts  to  hold  the  opinion  that,  if  a 
Batavian  who  is  an  unemancipated  son,  but  has  authority  to 
make  a  testament  in  Holland,  makes  a  testament  in  HoUand  of 
immovable  property  situate  in  Friesland,  that  testament  will  be 
valid  in  Friesland,  although  in  Friesland  the  son,  however  rich 
and  of  whatever  age,  cannot  make  any  testament  of  his  property.** 

459.  Bouhier  maintains,  with  earnestness  and  ability,  that  the 
paternal  power  is  altogether  personal,  and  that  it  extends  to  the 
immovable  property  of  the  unemancipated  child,  situate  in  a 
foreign  country  where  the  like  law  as  to  the  paternal  authority 
does  not  exist.®  And  he  is  supported  by  the  opinion  of  Le  Brun, 
D'Argentr^,  and  others  J 

460.  On  the  other  hand,  Froland  maintains  that  the  paternal 
power  in  regard  to  the  immovable  property  of  a  child  is  purely 
real.  '  Ce  statut  est  constamraent  r^el ;  il  ne  s'^tend  point  snr 
les  biens  situez  dans  une  coutume,  qui  n'a  pas  disposition  pa- 
reille.'  ®     BouUenois,  while  he  admits  that  the  laws  which  giv« 

1  1  Hertii  Opera,  de  Collis.  Leg.  s.  4,  n.  17,  p.  130,  ed.  1737;  Id.  p.  1^^ 
ed. 1716. 

2  1  Hertii  Opera,  de  Collis.  Leg.  a.  4,  n.  22,  p.  133,  ed.  1737;  Id.  p.  l^' 
ed.  1716. 

«  Ibid. 

*  Merlin,  Repert.  Testament,  s.  1,  n.  5,  art.  1,  p.  310.  ^^ 
»  Hertii  Opera,  de  Collis.  Leg.  s.  4,  n.  22,  p.  133,  ed.  1737;  Id.  p.  188,^^ 

1716. 

•  Bouhier,  Cout.  de  Bourg.  c.  24,  s.  37-87,  p.  468-475. 

^  Bouhier,  Cbut.  de.  Bourg.  c.  24,  s.  41,  p.  468;  Le  Bran,  de  la  Co  ^^ 
munaute,  lib.  1,  c.  5;  n.  8;  D* Argent,  de  Briton.  Leg.  des  DonatioDS,  t""-^ 
218,  gloss.  6,  n.  7,  torn.  1,  p.  648.  ^ 

8  1  Froland,  Mdm.  69;  Id.  39,  60,  156;  2  Froland,  M^ni.  c.  17,  p.  78M^ 
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the  paternal  power  are  personal  so  far  as  they  respect  the  state 
or  condition  of  the  parties,  contends,  at  the  same  time,  that,  so 
far  as  those  laws  give  rights  over  immovable  property,  they  are 
real,  and  are  to  be  governed  by  the  law  of  the  place  where  the 
property  is  situate.^  And  he  proceeds  to  vindicate  his  opinion  in 
a  most  elaborate  manner.^ 

461.  D'Aguesseau  says :  *  That  which  characterizes  a  real 
statute,  and  distinguishes  it  essentially  from  a  personal  statute,  is 
not  that  it  relates  to  certain  personal  qualities,  or  to  certain  per- 
sonal circumstances,  or  to  certain  personal  events ;  otherwise  we 
should  be  compelled  to  say  that  all  laws  which  concern  the  pa- 
ternal power,  the  right  of  guardianship,  the  right  of  widowhood 
(le  droit  de  viduit^),  and  the  prohibition  of  donations  between 
married  persons,  are  all  pei*sonal  laws.  And  accordingly  it  is 
beyond  doubt  that  in  our  jurisprudence  all  these  laws  are  real, 
which  are  to  be  governed,  not  according  to  the  law  of  the  do- 
micil,  but  according  to  that  of  the  place  where  the  property  is 
sitaate/  ' 

462.  Merlin  has  examined  the  same  subject  in  a  formal  discus- 
sion ;  and  he  endeavors  to  hold  a  middle  course  between  the 
opinions  of  Bouhier  and  Boullenois,  agreeing  with  the  latter  that 
the  usufruct  arising  under  the  paternal  power  is  a  real  right,  and 
governed  by  the  lex  rei  sitae,  and  at  the  same  time  holding  with 
Bouhier  that  the  father  cannot  possess  the  right  unless,  by  the 
law  of  the  place  of  his  domicil,  the  pateraal  power  is  recognized. 
He  then  lays  down  three  principles,  which  he  supposes  will  re- 
move all  the  difficulties  upon  this  thorny  subject.  (1.)  The  law 
which  subjects  the  son  to  the  power  of  his  father  has  no  need  of 
the  aid  (minist^re)  of  man  for  its  execution  ;  and  it  is  therefore 
personal  from  the  very  nature  of  its  object.  (2.)  The  law  which 
declares  an  unemancipated  son  (un  fils  de  famille)  incapable  of 
alienating  his  immovable  property  without  the  authority  of  his 
father  is  personal,  although  its  object  is  real ;  because  it  deter- 
mines the  state  of  the  person  in  regard  to  what  he  can  and  can- 
not do.  (3.)  The  law  which  gives  to  a  father  the  usufruct  of 
the  property  of  his  son  ought  to  be  real ;  because  its  object  is 
real,  and  it  makes  no  regulation  concerning  the  capacity  or  inca- 

1  1  Boullenois,  obs.  4,  p.  C8;  2  Boullenois,  obs.  82,  p.  80-33;  Id.  p.  39-47; 
Boullenois,  Quest.  Mixtes,  quest.  20,  p.  406. 

s  Ibid.  *  D'Aguesseau,  CEuvres,  torn.  4,  p.  660,  4to  ed. 
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pacity  of  the  imemancipated  son  to  do  anything.^    In  another 
place  he  holds  that  a  law  which  prohibits  an  unemancipated  sod 

1  Merlin,  Rcpert.  Puissance  Paternelle,  8.  7,  p.  142,  144,  ed.  1827,    The 
reasoning  of  Merlin  on  this  subject  is  marked  with  uncommon  cleaniess  lod 
force  of  statement;  and  I  have  therefore  thought  that  an  extract  from  it  might 
not  be  unacceptable  to  the  reader.     *  Or,  que  trouvons  nous  dans  la  puissance 
paternelle?    Trois  choses.     Premi^rement,  elle  d<^termine  T^tat  des  enfans;  ^ 
k  cet  dgard,  elle  forme  un  statut  personnel,  qui  suit  lea  enfans  partout.    Ainsi, 
une  m^re,  domiciliee  en  Hainaut,  conserve  sous  sa  puissance  les  enfans  qu'elle 
a  eu  dans  cette  province,  lors  mcme  que  le  hasard  ou  certaines  circonsUooee 
les  ont  fait  passer  dans  une  autre  coutume,  qui  n*accorde  pas  les  mSmes  droits 
aux  femmes  qu'aux  hommes  sur  la  personne  de  leurs  enfans.     £n  second  liea, 
la  puissance  paternelle  imprime  dans  les  enfans,  qui  y  sont  assujetis,  one  ino^ 
pacite  de  faire  certains  actes:  comme  cette  incapacity  est  la  suite  de  lenretat, 
elle  les  suit  egalement  partout  et  influe  sur  tous  leurs  biens,  quelle  qu'en  soit  la 
situation.    Ainsi,  un  fils  de  famille,  n^  dans  une  coutume  oil  il  ne  pent  pasoon- 
tracter  sans  Tautoritd  de  son  p^re,  ne  pent  vendre  de  lui-m§me  les  biens  qull 
possbde  dans  une  autre  coutume  qui  n'admet  pas  la  puissance  paternelle;  et 
reciproquement  un  fils  de  famille  domicilii  dans  une  coutume  qui  n*admetpii 
la  puissance  paternelle,  peut,  sans  Tautorisation  de  son  p^re,  aligner  les  biens 
qu'il  possbde  dans  les  pays  de  droit  dcrit.     Par  la  mdme  raison,  un  fils  n^  i 
Senlis,  oil  la  coutume  proscrit  formellement  toute  puissance  paternelle,  qnoiqne 
nourri  et  entretenu  parson  p6re,  peut  acqudrirpour  lui-mdme  en  Hainaut  et  dam 
les  pays  de  droit  dcrit.     Et  rdciproquement,  un  fils  de  famille  nd  en  Hainant, 
ou  dans  un  pays  de  droit  dcrit,  ne  peut  s'approprier  les  biens  qu*il  acqniert 
dans  la  coutume  de  Senlis,  lorsque  ses  acquisitions  ne  rdunissent  pas  toutes  les 
circonstances  requises  pour  qu'elles  tombent  dans  le  i>dcule  castrense,  et  quisi- 
castronse,  ou  adventice.     Troisibnieraent,  la  puissance  paternelle  donne  an 
p6re  dans  les  pays  de  droit  ^crit  et  dans  quelques  coutumes,  la  jouissance  des 
biens  de  ses  enfans.     Cette  jouissance  est,  k  la  v6ritd,  un  accessoire  de  la  puis- 
sance paternelle;  raais  elle  ne  forme  dans  les  enfans  ni  capacity  ni  incapacity: 
le  statut,  qui  la  defbre,  n'a  pas  besoin,  pour  sou  execution,  du  minist^re  de 
rhomme;  il  agit  seul;  Thomme  n'a  rien  k  faire.     On  ne  peut  done  pasappli- 
quer  ici  les  raisons,  qui  ont  ddtermind  Tespbce  de  concordat  tacite,  dontnoos 
avons  parld.    Quel  inconvenience  y  a-t-il  k  restreindre  cette  jouissance  an  terri- 
toire  des  lois  ou  coutumes,  qui  Taccordent?     Quoil  parcequ'un  p6re  jouirades 
biens,  que  ses  enfans  ont  dans  une  province,  et  qu'il  ne  jouirapas  deceuxqu'il^ 
ont  daus  une  autre,  Tordre  public  serait  troubld,  le  commerce  serait  d^rang^. 
Non.    11  n'y  a  pas  en  cela  plusde  trouble  ni  plus  de  confusion,  qu'k  succcderi 
un  defunt  dans  une  coutume,  et  de  ne  pas  lui  succdder  dans  une  autre.    II  ^ 
done  constant  que  le  systbme  du  president  Bouhier  ne  peut  pas  se  soutenir,etqne 
le  statut,  qui  donne  k  un  pfere  Tusufruit  des  biens  des  enfans,  qu'il  a  sous  sa  pui^ 
sance,  n'est  pas  personnel.    Mais  est-il  purement  rdel,  comme  le  prdtend  Boulle- 
nois,  ou  bien  est-il  personnel  reel,  c'est-^-dire,  faut-il,  pour  qu'il  produisesoneffet, 
que  le  p6re  soitdomicilie  dans  une  coutume,  qui  admet  la  puissance  paternelle. 
C'est  la  difficulte,  qui  nous  reste  A  rdsoudre.     JjQ  principal  peut  subsi^ter  »'*' 
les  accessoires:  niais  les  accessoires  ne  peuvent  jamais  subsister  sans  le  p^O' 
cipal.     Ce  principe  est  aussi  clair,  qu' indubitable,  et  il  nous  conduit  droi^  ■ 
la  decision  de  notre  question.     Ainsi,  la  puissance  paternelle  peut  avoir  l'^"* 
sans  I'usufruit  dont  nous  parlous  ici.     La  coutume  de  Douai  nous  en  fooniik 
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to  make  a  testament  is  personal ;  but  he  at  the  same  time  asserts 
that  this  will  not  prevent  him  from  making  a  testament  of  mova- 
ble property  in  other  countries  where  it  is  permitted ;  because 
this  case  is  a  mere  exception  from  his  general  incapacity,  and  also 
falls  within  the  rule  that,  in  a  conflict  of  real  and  personal  laws, 
the  latter  must  yield.^ 

463.  Mule  of  the  Common  Law.  —  Without  going  further  into 
an  examination  of  the  opinions  of  foreign  jurists  upon  this  sub- 
ject, it  is  sufficiently  obvious  what  difficulties  they  are  compelled 
to  encounter  at  almost  every  step,  in  order  to  carry  into  effect 
their  favorite  system  of  the  division  of  laws  into  real  and  per- 
sonal. The  common  law  has  avoided  all  these  difficulties  by  a 
simple  and  uniform  test.  It  declares  that  the  law  of  the  situs 
shall  exclusively  govern  in  regard  to  all  rights,  interests,  and 
titles,  in  and  to  immovable  property.  Of  course  it  cuts  down  all 
attempts  to  introduce  all  foreign  laws,  whether  they  respect  per- 
sons or  things,  or  give  or  withhold  the  capacity  to  acquire  or  to 
dispose  of  immovable  property.^ 

468  a.  Tliis  subject  of  the  nature  and  extent  of  the  paternal 
power  and  rights  came  recently  under  consideration  in  England, 
in  a  case  somewhat  complicated  in  its  circumstances,  and  touch- 
ing personal  estate  only.  It  may  be  briefly  stated  as  follows.  A 
marriage  took  place  in  Holland  between  the  parties.  At  the 
time  of  the  marriage,  a  marriage  contract  was  there  executed  in 
the  Dutch  form,  making  certain  provisions,  and,  among  other 
things,  provision  for  the  distribution  of  the  wife's  property  in  the 

on  exemple,  puisqu'elle  admet  Pune,  chap.  7,  art.  2,  et  qu'elle  exclut  Pautre 
par  son  silence,  comme  I'a  decidd  le  parlement  de  Flandre  par  un  arret  du  27 
Janvier  1730.  rendu  au  rapport  de  M.  de  Casteele  de  la  Briarde,  en  faveur  du 
Marquis  de  Sin,  contre  lea  Sieurs  et  Demoiselles  d'Aoust.  Mais  Tusufruit  ne 
peat  avoir  lieu  sans  la  puissance  patemelle,  dont  il  n*est  Taccessoire.  Un  p6re 
ne  pent  done  en  jouir,  8*il  n'a  ses  enfaus  sous  sa  puissance,  et  par  consequence 
8*il  n'est  domicilid  dans  une  coutume,  qui  admet  la  puissance  paternelle.  Un 
p^re,  qui  dmanciperait  son  fils  au  moment  m^me  de  sa  naissance,  n'aurait  cer- 
tainement  aucun  droit  k  Tusufruit  des  biens,  que  cet  enfant  acquerrait  ensuite, 
8oit  dans  la  contume  du  domicile  qu'il  avait  alors,  soit  dans  tout  autre  province. 
Or,  ce  que  ce  pbre  est  supposd  faire,  la  loi  le  fait  elle-meme  dans  les  coutnmes 
qui  n'admettent  pas  la  puissance  paternelle ;  elle  dmancipe  cet  enfant  dbs  qu'il 
▼oit  le  jour,  et  consdquement  cllc  soustrait  les  biens,  qu'il  aura  dans  la  suite, 
ftl'usufruit  que  son  pcre  en  aurait  eu  sans  cette  Emancipation.'  Merlin, 
Rdpert.  Puissance  Paternelle,  s.  7,  p.  1 15,  1 16,  ed.  1827. 

1  Merlin,  Rdpert.  Testament,  s.  1,  n.  5,  art.  1,  p.  310. 

s  See  Brodie  v.  Barry,  2  V.  &  B.  127. 
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event  of  her  husband  surviving  her.  They  afterwards  removed 
to  and  became  domiciled  in  England,  and  had  children  bom 
there.  The  wife  died  ;  and  by  her  death  the  children  became 
entitled,  under  a  compromise  in  Holland,  to  one  fourth  of  certain 
property  of  the  wife  in  the  public  funds.  By  the  French  Code, 
which  is  the  law  of  Holland  also,  when  children  are  under  the 
age  of  eighteen  years,  their  surviving  parent  has  the  enjoyment 
of  their  property  until  they  attain  that  age ;  and  the  father  in- 
sisted that  as  the  children  were  under  that  age,  and  the  marriage 
contract  and  compromise  under  which  they  took  one  fourth  were 
both  made  in  Holland,  the  children  must  take  it  subject  to  his 
paternal  rights  by  the  law  of  Holland.  The  vice-chancellor 
held  that  the  father  was  not  so  entitled.  On  that  occasion  the 
learned  judge  said:  '  By  the  Code  Napoleon,  which  is  the  law  of 
Holland  as  well  as  of  France,  when  children  are  under  the  age  of 
eighteen,  their  surviving  parent  has  the  enjoyment  of  then*  pro- 
perty until  they  attain  that  age.  But  that  is  nothing  more  than 
a  mere  local  right,  given  to  the  surviving  parent  by  the  law  of  a 
particular  country,  so  long  as  the  children  remain  subject  to  that 
law ;  and  as  soon  as  the  children  are  in  a  country  where  that  law 
is  not  in  force,  their  rights  must  be  determined  by  the  law  of  the 
country  where  they  happen  to  be.  These  children  were  neyer 
subject  to  the  law  of  Holland  ;  they  were  both  born  in  this  coun- 
try, and  have  resided  here  ever  since.  The  consequence  is,  that 
this  judicial  decree  has  adjudged  certain  property  to  belong  to 
two  British-born  subjects  domiciled  in  this  country;  and  so  long 
as  they  are  domiciled  in  this  country,  their  personal  property 
must  be  administered  according  to  the  law  of  this  country.  The 
claim  of  their  father  does  not  arise  by  virtue  of  the  contract,  but 
solely  by  the  local  law  of  the  country  where  he  was  residing  at  the 
time  of  his  marriage;  and  therefore  this  property  must  be  con- 
sidered just  as  if  it  had  been  an  English  legacy  given  to  the 
children  ;  and  all  that  the  father  is  entitled  to  is  the  usual  refer- 
ence to  the  master,  to  inquire  what  allowance  ought  to  be  made 
to  him  for  the  past  and  future  maintenance  of  his  children.'^ 

1  Gambler  v,  Gambier,  7  Sim.  263, 270. 
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CHAPTER  XI. 

WILLS  AND  TESTAMENTS. 

464.  Preliminary  Remarks.  —  Having  taken  these  general 
views  of  the  operation  of  foreign  law  in  regard  to  movable  pro- 
perty and  immovable  property,  and  ascertained  that  the  general 
principle,  at  least  in  the  common  law,  adopted  in  relation  to  the 
former  is,  that  it  is  governed  by  the  law  of  the  domicil  of  the 
owner,  and  in  relation  to  the  latter,  that  it  is  governed  by  the 
law  of  the  place  where  it  is  locally  situate ;  we  now  come  to 
make  a  more  immediate  application  of  these  principles  to  two.of 
the  most  important  classes  of  cases  arising,  constantly  and  uni- 
formly, in  all  civilized  human  societies.  One  is  the  right  of  a 
person,  by  an  act  or  instrument,  to  dispose  of  liis  property  after 
his  death ;  the  other  is  the  right  of  succession  to  the  same  pro- 
perty, in  case  no  such  post-mortuary  disposition  is  made  of  it  by 
the  owner.  The  former  involves  the  right  to  make  last  wills 
and  testaments;  and  the  latter  the  title  of  descent  and  the  dis- 
tribution of  property  ab  intestato.  We  shall  accordingly  in  this 
and  the  succeeding  chapter  exclusively  discuss  the  subject  of 
foreign  law  in  relation  to  testaments,  and  to  successions  and 
distributions  of  movable  and  immovable  property. 

465.  Testaments  of  Movables.  —  And  first  in  relation  to  testa-  ' 
ments  of  movable  property.^    So  far  as  respects  the  capacity  or 

.  incapacity  of  a  testator  to  make  a  will  of  personal  or  movable 
property,  we  have  already  had  occasion  to  consider  the  subject 
in  another  place.  The  result  of  that  examination  was,  that  the 
law  of  the  actual  domicil  of  the  party,  at  the  time  of  the  making 
of  his  will  or  testament,  was  to  govern  as  to  that  capacity  or  in- 
capacity.^ (a)     We  may  therefore  proceed  to  the  consideration  of 

1  See  4  Burge,  Col.  &  For.  Law,  pt  2,  c.  12,  p.  670-581 ;  post,  s.  466,  467. 
*  Ante,  8.  52-62,  64-78,  iOl-106,  368,  4:30-484.     See  also  2  Boullenoia, 
Appx.  p.  38;  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  577-579. 

(a)  See  Lawrence  v.  Kitteridge,  21  Conn.  582. 
41 
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the  forms  and  solemnities  by  which  wills  of  personal  estates  are 
to  be  governed.  And  here  it  may  be  stated  now  to  be  a  well 
settled  principle  in  the  English  law,  that  a  will  of  personal  or 
movable  property,  regularly  made  according  to  the  forms  and 
solemnities  required  by  the  law  of  the  testator's  domicil,  ia  suffi- 
cient to  pass  his  personal  or  movable  property  in  every  other 
country  in  which  it  is  situated.  But  this  doctrine,  although 
now  very  firmly  established,  was  for  a  great  length  of  time  much 
agitated  and  discussed  in  Westminster  Hall.^  On  one  occasion, 
Lord  Loughborough  laid  down  the  doctrine  that,  with  respect  to 
the  disposition  of  movable  property,  and  with  respect  to  the 
transmission  of  it,  either  by  succession  or  by  the  act  of  the  party, 
it  follows  the  law  of  the  person.*  The  owner  in  any  country 
may  dispose  of  his  personal  property.  On  another  occasion 
Lord  Thurlow  asserted  the  same  doctrine  as  to  succession  to  pe^ 
sonal  property,  and  by  implication  as  to  wills.*  Lord  EUenbo- 
ro.ugh  put  it  as  clear  in  his  day.  He  observed  :  *  It  is  everyday's 
experience  to  recognize  the  law  of  foreign  countries  as  binding 
on  personal  property ;  as  in  the  sale  of  ships  condemned  as  prize 
by  the  sentences  of  foreign  courts,  the  successidn  to  personal 
property  by  will  or  intestacy  of  the  subjects  of  foreign  coun- 
tries.'* But  antecedently  to  this  period  many  learned  doubts 
and  discussions  had  existed  on  the  subject.^  In  the  Duchess  of 
Kingston's  Case,  a  will  of  personal  property  executed  in  France, 
but  not  in  conformity  to  the  laws  of  that  country,  was  admitted 
to  probate  in  the  ecclesiastical  courts  of  England  in  1791,  it  being 
duly  executed  according  to  the  English  forms,  although  she  was 
domiciled  in  France  at  the  time  of  making  the  will,  and  also  at 
the  time  of  her  death.^ 

1  See  Brodie  v.  Barry,  2  V.  &  B.  127,  131;  Bempde  r.  Johnstone,  3  Ves. 
198,  200;  Price  v.  Dewhurst,  8  Sim.  279,  299,  300;  Moore  v.  Budd,4Hagg. 
Ecc.  346,  352;  Robertson  on  Successions,  p.  99,  191,  214,  215,  285,200,297; 
The  Case  of  the  Goods  of  Marshall  Bennett,  before  Sir  H.  Jenner  Fust,  Jflly* 
1840,  London  Monthly  Law  Magazine,  Sept.  1840,  p.  264. 

2  Sill  V,  Worswick,  1  H.  Bl.  690.  See  also  Oramaney  v.  Bingham,  cite<i  5 
Ves.  757;  3  Ilagg.  Ecc.  414,  note;  Stanley  t?.  Bernes,  8  Hagg.  Ecc.  373;  Hogg 
V.  Lashley,  3  Ihigg.  Ecc.  415,  note. 

»  Bruce  v.  Bruce,  2  B.  &  P.  229,  note. 

*  Potter  V.  Brown,  5  East,  130 ;  Ferraris  v,  Hertford,  3  Curteis,  468, 7  Jur-  2«2. 

*  See  Bempde  v.  Johnstone,  3  Ves.  198, 200;  Somerville  v.  Somerville, 5  Ves. 
750;  Balfour  v.  Scott,  G  Bro.  P.  C.  550,  Tomlin's  ed.;  2  Add.  Ecc.  15, note. 

«  See  Curling  v.  Thornton,  2  Add.  Ecc.  21.  See  4  Burge,  Col.  &  For.  Uw, 
pt.  2,  c.  12,  p.  588-590. 
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466.  Sir  John  NicholVa  Opinion.  —  Even  at  so  late  a  period  as 
1823,  Sir  John  NichoU  doubted  whether  a  will  of  personal  pro- 
perty, made  abroad  by  an  English  subject  domiciled  abroad, 
ought  to  be  held  valid,  unless  it  was  executed  in  conformity  to 
the  forms  prescribed  by  the  English  law.  The  ground  of  his 
doubt  was,  whether  an  English  subject  was  entitled  to  throw  off 
his  country  (exuere  patriam)  so  far  as  to  select  a  foreign  domicil 
in  complete  derogation  of  his  native  domicil,  and  thus  to  render 
his  property  in  England  distributable  by  succession  or  testament 
according  to  the  foreign  law.  He  took  a  distinction  between 
testacy  and  intestacy  (assuming,  for  the  sake  of  argument,  that 
in  the  latter  case  the  foreign  law  might  prevail),  thinking  that 
cases  of  testacy  might  be  governed  by  very  different  considera- 
tions from  those  of  intestacy.  Even  if  a  will,  executed  according 
to  the  law  of  the  place  of  the  testator's  domicil,  would  in  such  a 
case  be  valid,  he  contended  that  it  by  no  means  followed  univer- 
sally, and  upon  principle,  that  a  will,  to  be  valid,  must  strictly 
conform  to  that  law  which  would  have  regulated  the  succession 
to  the  testator's  property  if  he  had  died  intestate.  And  therefore 
he  held  that  a  will  of  personal  property,  made  by  a  British  sub- 
ject in  France,  according  to  the  forms  of  the  English  law,  was 
good  as  to  such  property  situate  in  England.  He  admitted  that, 
as  to  British  subjects  domiciled  in  any  part  of  the  United  King- 
dom, the  law  of  their  domicil  must  govern  in  regard  to  suc- 
cessions and  wills  ;  and  so  the  like  law  must  govern  in  regard  to- 
successions  and  wills  of  foreigners  resident  abroad.  The  restric- 
tion which  he  sought  to  establish  was,  that  a  British  subject  could 
not,  by  a  foreign  domicil,  defeat  the  operation  of  the  law  of  his 
own  country  as  to  personal  property  situate  in  the  latter.^ 

467.  Jieveraal  of  his  Decision,  —  To  this  opinion  the  same 
learned  judge  firmly  adhered  in  a  still  later  case.  But  upon  an- 
appeal,  the  decision  was  overturned  by  the  High  Court  of  Dele- 
gates, and  the  doctrine  fully  established,  that  the  law  of  the  ac- 
tual foreign  domicil  of  a  British  subject  is  exclusively  to  govern 
in  relation  to  hLs  testament  of  personal  property,  as  it  would  in 
the  case  of  a  mere  foreigner.^  (a)     This  case  is  the  stronger,  be- 

1  Curling  v.  Thornton,  2  Add.  Ecc.  6,  10-25;  8  Sim.  810,  311. 

*  Stanley  c.  Beraes,  3  Ilagg.  Ecc.  373-465 ;  Moore  v.  Darell,  4  Hagg.  Ecc. 

(a)  See  Bremer  v.  Freeman,  10  Moore,  P.  C.  358. 
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cause  it  was  the  case  of  a  will  and  several  codicils  made  accord- 
ing to  the  law  of  Portugal,  and  also  of  several  codicils  made 
not  according  to  the  law  of  Portugal,  where  the  testator  was 
domiciled.  The  will  and  codicils  executed  according  to  the 
Portuguese  law  were  held  valid ;  the  others  were  held  invalid. 
And  this  doctrine  necessarily  goes  to  the  extent  of  establishing, 
not  only  whether  there  be  an  instrument  called  a  will,  but 
whether  it  constitutes  a  will  in  the  sense  of  the  l^x  loci.  The 
doctrine  also  applies,  whether  the  personal  property  be  locally 
situate  in  the  domicil  of  the  testator  or  in  a  foreign  country.^ 

468.  The  Rule  in  America.  —  The  same  doctrine  is  now  as 
firmly  established  in  America.  The  earliest  case  in  which  it  was 
directly  in  judgment  was  argued  in  the  Supreme  Court  of  Pennsyl- 
vania in  1808 ;  ^  and  this  case  may  be  truly  said  to  have  led  the  way 
to  the  positive  adjudication  of  this  important  and  difficult  doc- 
trine. There  a  foreign  testator  domiciled  abroad  had  made  a  will 
of  his  personal  estate,  invalid  according  to  the  law  of  his  domicil, 
but  valid  according  to  the  law  of  Pennsylvania ;  and  the  question 
was,  whether  it  was  competent  and  valid  to  pass  personal  property 
situate  in  Pennsylvania.  The  court  decided  that  it  was  not,  and 
asserted  the  general  doctrine,  that  a  will  of  personal  estate  must, 
in  order  to  pass  the  property,  be  executed  according  to  the  law  of 
the  place  of  the  testator's  domicil  at  the  time  of  his  death.  H 
void  by  that  law,  it  is  a  nullity  everywhere,  although  it  is  exe- 
cuted with  the  formalities  required  by  the  law  of  the  place  where 
the  personal  property  is  locally  situate.  The  court  asserted  that 
in  this  respect  therd  was  no  difference  between  cases  of  succes- 
sion by  testament,  and  by  intestacy.^  The  same  doctrine  has 
been  since  repeatedly  recognized  by  other  American  courts,  and 
may  now  be  deemed  as  of  univei-sal  authority  here.*  (a) 

346,  352;  Price  v.  Dewhurst,  4  My.  &  Cr.  76,  80,  82;  Ferraris  v,  Hertford, 
7  Jur.  202;  3  Curteis,  468. 

1  Ibid.;  Ferraris  v.  Hertford,  7  Jur.  262;  3  Curiieis,  468. 

*  Desesbats  r.  Berquier,  1  Bion.  (Pa.)  336. 

»  Ibid.;  Moore  i?.  Budd,  4  Hagg.  Ecc.  346,  352;  Grattan  o.  Appletoo. 
3  Story,  755. 

*  See  Holmes  v,  Remsen,  4  Johns.  Ch.  (N.  Y.)  460,  469;  Harvey  »• 
Richards,  1  Mason,  381,  and  cases  cited,'  p.  408,  note;  Dixon  r.  Ramsay* 
3  Cranch,  319;  I)e  Sobry  v.  De  Laistre,  2  Harr.  &  J.  (Md.)  193,  224;  Arm- 
strong V.  Lear,  12  Wheat.  169;  Harrison  r.  Nixon,  9  Pet.  483,  604,  505. 

(a)  See  Rue  High,  App.  2  Doug.  226;  Irwin's  Appeal,  33  Conn.  128.  .^° 
(Mich.)  522;  Norris  v.  Harris,  15  Cal.    re  Lewis,  32  La.  An.  385;  SuccessJ^" 
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469.  Scotch  Law,  —  In  Scotland  the  doctrine  was  formerly  in- 
volved in  many  doubts.  By  the  law  of  Scotland,  illegitimate  per- 
sons are  not  deemed  capable  of  making  a  will ;  and  hence  a  will 
of  movables  in  Scotland,  made  by  such  a  person  domiciled  in 
England,  was  formerly  held  in  Scotland  to  be  invalid.^  In  like 
manner  a  nuncupative  will,  being  in  Scotland  invalid,  was  for- 
merly held  invalid  to  pass  movables  in  Scotland,  although  the 
will  Mras  made  in  England  (where  such  a  will  is  valid)  by  a 
person  domiciled  there.^  But  the  general  doctrine  is  now  the 
same  in  Scotland  as  in  England.  The  law  of  the  domicil  univer- 
sally prevails  as  to  successions  and  wills  of  movables  in  other 
countries.^ 

470.  Fareign  Juriata,  —  Foreign  jurists  are  generally  agreed  as 
to  the  doctrine  in  regard  to  movables,  upon  the  ground,  main- 
tained by  all  of  them,  that  mobilia  sequuntur  pei'sonain.^  John 
Voet  lays  down  the  rule  in  the  following  terms :  '  In  succession- 
ibufl,  testandi  facultate,  contractibus,  aliisque,  mobilia,  ubicunque 
sita,  regi  debere  domicilii  jure,  non  vero  legibus  loci  illius,  in  quo 
naturaliter  sunt  constituta. '  ^  He  adds :  ^  Ibique  DD.  (Doc- 
tores)  mobilium  tanien  ratioue  in  dispositionibus  testamentariis, 
dam  quseritur,  an  illsd  in  universum  permittendsd  sint,  nee  ne, 

1  Enk.  Inst.  b.  8,  tit.  2,  b.  41,  p.  515;  3  Karnes,  £q.  b.  3,  o.  S,  s.  3. 

*  2  Karnes,  Eq.  b.  3,  c.  8,  s.  3,  p.  345. 

•  See  Bempde  w.  Johnstone,  3  Ves.  198,  201;  Somerville  ».  Somerville, 
5  Ves.  757;  Brodie  v.  Barry,  2  V.  &  B.  127,  131,  and  the  cases  cited  ante, 
B.  495 ;  Ersk.  Inst.  b.  3,  tit.  2,  s.  40, 41 ;  2  Karnes,  Eq.  c.  8,  s.  6. 

«  See  1  BouUenois,  obs.  28,  p.  696-721;  Cochin,  (Euvres,  torn.  5,  p.  85,  4to 
ed. ;  ante,  s.  362,  362  a,  399;  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  579, 
580;  Foelix,  Conflit  des  Lois,  Revue  J&trang.  et  Fran9.  torn.  7,  1840,  s.  40-50, 
p.  846-360;  post,  s.  481. 

«  J.  Voet,  ad  Paud.  1,  4,  ps.  2,  s.  11,  p.  44. 

of  Elliot,  27  La.  An.  42;  Holman  r.  the  test,  see  Caulfield  r.  Sullivan,  85 

Hopkins,  27  Tex.  38;  In  re  Blithraan,  N.  Y.  153;  Manuel  v.  Manuel,  13  Ohio 

L.  B.2Eq.23;  In  re  Hellmann's  Will,  St.  458;  Morris  r.  Morris,  27  Miss. 

Id.   863;  Richards  r.  Miller,  62  111.  847 ;  Sturdivant  r.  Neill,  Id.  157 ;  Wal- 

417 ;  Townes  v.  Durbin,  3  Met.  (Ky.)  lace  v.  Wallace,  2  Green,  Ch.  616. 

352;  Jones  p.  Gerock,  6  Jones,  Eq.  (N.  But  where  the  law  of  the  forum  actu- 

C.)  190;  Fellows  v.  Miner,  119  Mass.  ally  prohibits  the  particular  kind  of 

Ml  ;   Fay  o.  Haven,  3  Met.  (Mass.)  disposition  in  question  made  in  the 

109 ;   Phelps  ».  Pond,  23  N.  Y.  69 ;  country  of  the  domicil,  the  former  law 

Hasoom  v.  Albertson,  84  N.  Y.  584;  will  prevail.     Harper  p.  Stanbrough, 

Chmmberlain  17.  Chamberlain,  43  N.  Y.  2  La.  An.  377;  Harper  r.  Lee,  Id, 

<424.     That  domicil,  not  residence,  is  382. 
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uti  et  ab  in  testa  to  successionibus,  donationibus  inter  coDJoges 
vetitis  permissisve,  et  aliis  similibus,  de  juris  rigore  commuai 
quasi  gentium  omnium  consensu  laxatum  est ;  sic  ut  ex  comitate 
profecta  regula  praxi  universali  invaluerit,  mobilia  in  dubio  regi 
lege  loci,  in  quo  eorum  dominus  domicilium  fovet,  ubicunque  ilia 
vere  exstiterint.'  ^ 

471.  Vattel.  —  Vattel  has  spoken  in  terms  admitting  of  more 
question  as  to  the  extent  of  their  meaning.  After  observing  that 
a  foreigner  in  a  foreign  country  has  by  natural  right  the  liberty  of 
making  a  will,  he  remarks :  ^  As  to  the  forms  or  solemnities  ap- 
pointed to  settle  the  validity  of  a  will,  it  appears  that  the  testator 
ought  to  observe  those  which  are  established  in  the  country  where 
he  makes  it,  unless  it  be  otherwise  ordained  by  the  laws  of  the 
State  of  which  he  is  a  member ,  in  which  case  he  will  be  obliged 
to  observe  the  forms  which  they  prescribe,  if  he  would  validly 
dispose  of  the  property  which  he  possesses  in  his  own  counliy. 
The  foreign  testator  cannot  dispose  of  his  property,  movable  or 
immovable,  which  he  possesses  in  his  own  country,  otherwise  than 
in  a  manner  conformable  to  the  laws  of  that  country.  But  as  to 
movable  property,  specie,  and  other  effects,  which  he  possesses 
elsewhere,  which  he  has  with  him,  or  which  follow  his  person,  we 
ought  to  distinguish  between  the  local  laws,  whose  effect  cannot 
extend  beyond  the  territory,  and  those  laws  which  peculiarly  af- 
fect the  character  of  citizens.  The  foreigner  remaining  a  citizen 
of  his  own  country  is  still  bound  by  those  last-mentioned  laws 
wherever  he  happens  to  be,  and  is  obliged  to  conform  to  them  in 
the  disposal  of  his  personal  property,  and  all  his  movables  what- 
soever. The  laws  of  this  kind,  made  in  the  country  where  he 
resides  at  the  time,  but  of  which  he  is  not  a  citizen,  are  not  obli- 
gatory with  respect  to  him.  Thus  a  man  who  makes  his  will  a^^^ 
dies  in  a  foreign  country  cannot  deprive  his  widow  of  the  pa^^ 
of  his  movable  effects  assigned  to  that  widow  by  the  laws  of  ^ 
own  country.     A  Genevan,  obliged  by  the  laws  of  his  country  ^ 

1  J.  Voet,  ad  Pand,  1,  4,  ps.  2,  s.  12,  p.  45.  See  also  J.  Voet,  ad  P^.^^* 
28,  1,  n.  13,  15,  44;  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  579,  580,  ^^'^ 
P.  Voet,  de  Statut.  s.  9,  c.  1,  n.  8,  p.  255,  ed.  1715;  Id.  p.  309,  ed.  1^*!' 
Burgundus,  tract.  1,  n.  36;  Id.  tract.  6,  n.  1-3;  Foelix,  Conflit  de«  t>^^. 
Revue  fitrang.  et  Franc?,  torn.  7,  1840,  8.  24-27,  p.  204-216;  Id.  8.  32^  ^ 
p.  221-227;  ante,  s.  381,  note,  s.  444  a ;  4  Burge,  Col.  &  For.  I.aw,  pt.  2,  ^'^ 
p.  217,  218;  Id.  c.  12,  p.  576-580;  post,  s.  479;  Sand.  Decis.  Friaic  lil^" 
tit.  1,  defin.  14,  p.  142,  143. 
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leave  a  portion  of  his  persoDal  property  to  hia  brothers  or  con- 
biiiB,  if  they  are  his  next  heii^s,  caDDot  deprive  them  of  it  by  mak- 
ing hiH  will  in  a  foreign  country  while  he  continues  a  citizen  of 
Geneva.  But  a  foreigner,  dying  at  Geneva,  is  not  obliged  in  this 
respect  to  conform  to  the  laws  of  the  republic.  The  case  is  quite 
otherwise  in  respect  to  local  laws.  They  regulate  what  may  be 
done  in  the  territory,  and  do  not  extend  beyond  it  The  testator 
m  no  longer  subject  to  them  when  he  is  out  of  the  territory,  and 
they  do  not  affect  that  part  of  his  property  which  is  also  out  of  it. 
The  foreigner  is  obliged  to  observe  those  laws  in  the  country 
where  he  makes  his  will,  with  respect  to  the  goods  he  possesses 
there/  * 

472,  Vattel  is  in  this  passage  principally  considering  the  ef- 
fect of  the  law  of  a  foreign  country  upon  a  foreigner  who  is  resi- 
dent there*  And  there  can  be  no  doubt  that  every  country  may 
by  its  laws  prescribe  whatever  rules  it  may  please  as  to  the  dis- 
position of  the  movable  property  of  its  citizens,  either  inter  vivos, 
or  testamentary.  But  it  is  equally  clear  that  such  rules  are  of  no 
obligation  as  to  movable  property  in  any  other  countrjs  and  can 
be  in  force  there  only  by  the  comity  of  nations.  So  that  a  will 
of  such  movable  property,  made  in  a  foreign  country  where  the 
testator  is  domiciled,  and  according  to  its  laws,  will  be  held  va- 
lid, whatever  maybe  the  validity  of  such  a  will  in  the  country  to 
which  he  owes  his  allegiance  by  birth,  (a)  But  the  discussion  in 
which  we  are  engaged  does  not  respect  the  effect  of  any  local 
prohibitory  laws  over  movable  property  within  the  particulai-  ter- 
ritory, but  the  general  principles  which  regulate  the  disposition 
of  it  when  no  such  prohibitory  laws  exist.  And  here,  by  the 
general  consent  of  foreign  jurists,  the  law  of  the  domicil  of  the 
testator  governs  as  to  transfers  inter  vivos  and  testamentary** 

*  Vattel,  b.  2,  c.  8,  8.  Ill,    See  post,  s.  479. 

'  See  ante,  a.  4G5;  Hertii  Opera,  de  Collis.  Leg.  b.  4,  d.  6,  p.  112i  ed.  1737; 
Id.  p.  174 »  ed.  1710;  Pothier,  Cout.  d*Orl4aii8,  c.  1,  8,  2,  n.  24.  J.  Voet,  ad 
pAod.  2,  38,  17,  8-  M\  ante,  a,  470.  Very  difficult  questions  however  may 
Mill  arise  aa  to  ^hat  is  to  be  deemed  the  real  domicil  of  a  party  who  is  a  native 
of  one  country  and  who  has  yet  be«n  long  resident  in  another.  The  quo 
moimo  with  which  such  residence  has  been  originally  taken,  or  subsequently 
upheld,  often  becomes  a  very  important  element  in  the  decision*  See  ante, 
§.  44,  49;  Atty.-Gen.  v,  Dunn,  6  M,  &  \V.  511;  De  Bonneval  v,  De  Bouneval, 
1  Curteis  Eoc,  856;  post,  a.  4.81,  note;  Mimro  v,  Muaro,  7  CI.  &  F.  842j  1  Eob- 

(a)  See  Mahomer  o.  Hooe,  9  Smedes  &  M*  247* 
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473,  Effect  of  Change  ofDomicil.  —  But  it  may  be  asked,  What 
will  be  the  effect  of  a  change  of  domicil  after  a  will  or  testament 
is  made  of  personal  or  movable  property,  if  it  is  valid  by  the  law 
of  the  place  where  the  party  was  domiciled  when  it  was  made, 
and  not  valid  by  the  law  of  his  domicil  at  the  time  of  his  death? 
The  terms  in  which  the  general  rule  is  laid  down  would  seem 
suflSciently  to  establish  the  principle  that  in  such  a  case  the  will 
or  testament  is  void  ;  for  it  is  the  law  of  his  actual  domicil  at  the 
time  of  his  death,  and  not  the  law  of  his  domicil  at  the  time  of 
making  his  will  or  testament  of  personal  property,  which  is  to 
govern.^  (a)  This  doctrine  is  very  fully  recognized  and  laid  down 
by  John  Voet.  ^  Tamen,  si  quis  habitans  in  loco  in  quo  minor  an- 
norum  numerus  in  testatore  requiritur,  veluti  in  Hollandia,  ibidem 
anno  decimo  quinto  testamentum  fecerit,  deinde  vero  domiciliom 
alio  transtulerit,  ubi  necdum  per  setatem  testari  licet,  veluti  Ut 
trajectum,  ubi  plena  pubertas  in  masculo  testatore  exigitur,  tes- 
tamentum ejus  quantum  ad  mobilia  per  talem  migrationem  irritam 
efficitur.  Idemque  eveniet,  si  HoUandus  uxorem  haei-edem  in- 
stituerit  (quod  ibi  licitum),  deinde  vero  ad  aliam  migret  regionem, 
ibique  domicilium  figat,  ubi  gratificatio  inter  conjuges  ne  vor 
premo  quidem  elogio  permissa  est ;  nam  et  hoc  in  casu  mobi* 
Hum  intuitu  hi  irritum  deducitur  voluntas  ejus ;  cum  mobilia 
in  successione  testata  vel  intestata  regantur  ex  lege  domicilii 
defuncti,  adeoque  res  devenerit  in  hisce  ad  eum  casum,  a  quo 
propter  qualitatem  testatoris,  vel  honorati,  initium  habere  nequit. 
Neque  enira  sufficit  in  honorato,  quod  tempore  facti  testamenti 
capax  sit,  sed  et  tempore  mortis  testatoris  eum  eapacem  esse,  ne- 
cesse  est.'  ^  Again  he  adds :  *  Quod  si  is,  cujus  testamentum 
migratione  ex  Hollandia  ad  regionem  Ultrajectinam  irritum  fac- 
tum fuerat,  ibidem  setatem  expleverit  in  testatore  requisitam,  de 
novo  quidem  repetere  solenniter  potest  priorem  voluntatem,  at- 
que  ita  de  novo  testari ;  sed  si  id  non  fecerit,  testamentum,  an- 
tea  anno  aetatis  decimo  quinto  in  Hollandia  conditum,  ipso  jure 

1  See  Desesbats  v,  Berquier,  1  Binn.  (Penn.)  336;  Potinger  p.  Wightmm, 
8  Meriv.  68;  Henry  on  Foreign  Law,  Appx.  p.  196;  2  Boullenois,  c.  ItP-^ 
&c. ;  Id.  p.  7,  54,  57;  ante,  s.  65-74;  4  Burge,  CoL  &  For.  Law,  pt  2,c  12, 
p.  580,  58L 

«  J.  Voet,  ad  Pand.  28,  3,  2,  s.  12,  p.  292. 

(a)  See  Moultrie  v.  Hunt,  23  N.  Y,  394;  Dupuyp.  Wurtz,  53  N.  r.556; 
Irwin's  Appeal,  33  Conn.  128. 
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quantum  ad  mobilia  vel  immobilia  Ultrajectina  nequaquam  con- 
valescit;  non  magis,  quam  jure  civili  aut  praetorio  testamentum 
ab  impubere  conditum,  si  is  pubes  factus  in  fata  concedat.'  ^  If 
however  he  should  afterwards  return  and  resume  his  domicil, 
where  his  first  will  or  testament  was  made,  its  original  validity 
will  revive  also.  *  Diversum  esset,  si  testator  talis  iterum  postea 
mutata  mente  in  Hollandia  rerum  ac  fortunarum  suarum  sedem 
reponat ;  tunc  enim  voluntas  ilia,  qua)  migratione  in  irritum  de- 
ducta  fuenit,  quasi  recuperata  pristina  ad  testandum  habilitate 
redintegratur  ex  sequitate  ;  eo  modo,  quo  sustinetur  jure  prsetorio 
testamentum,  a  patrefamilias  conditum,  quod  per  arrogationem 
irritum  factum  fuerat,  si  is  iterum  postea  sui  juris  factus  in  eadem 
perstiterit  voluntate.'  ^  (a) 

478  a.  Power  of  Appointment,  —  Another  question  may  arise 
under  this  head.  Suppose  a  power  of  appointment  to  be  given 
to  a  party  enabling  him  to  dispose  by  will  of  personal  estate  situ- 
ate in  one  country,  and  he  has  his  domicil  in  another  country, 
and  he  executes  the  power  and  complies  with  all  the  requisites  of 
the  power,  making  a  will  according  to  the  law  of  the  country 
where  the  power  was  created,  and  the  personal  estate  is  situated  ; 
but  the  will  is  not  made  according  to  the  requisites  prescribed  by 
the  law  of  the  place  of  his  domicil;  the  question  would  then 
arise,  whether  the  power  of  appointment  was  well  executed,  and 

»  J.  Voet,  ad  Pand.  28,  8,  2,  8.  13,  p.  293. 

«  J.  Voet,  ad  Pand.  28,  3,  2,  s.  13,  p.  293;  4  Burge,  Col.  &  For.  Law,  pt.  2, 
e.  12,  p.  580,  591 ;  Robinson  on  Succession,  p.  95. 

(a)  The  principle  laid  down  in  this  made  a  will  and  afterwards  married 

aection,  viz.,  that  a  change  of  domicil  in  Scotland,  but  subsequently  moved 

after  a  will  is  made  may  revoke  a  prior  to  England  and  there  acquired  a  new 

will  if  the  same  be  invalid  according  to  domicil  and  died  there,  his  will  was 

the  law  of  the  new  domicil,  was  modi-  good  in  England,  and  was  not  revoked 

fied  in  England  by  St.  24  &  25  Vict,  by  his  subsequent  marriage  in  Scot- 

c.  114,  8.  3, — commonly  called  Lord  land;  though  Sir  J.  P.  Wilde  observed 

Kingsdown's act,-— which  enacts  that  that,  'but  for  Lord  Kingsdowu's  act, 

'  DO  will  shall  be  held  to  be  revoked,  the  will  Y^ould  without  doubt  be  in- 

or  to  have  become  invalid,  nor  shall  valid;'  and  he  added  that  if  the  de- 

the  construction  thereof  be  altered  by  ceased,  instead  of  marrying  in  Scot- 

mson  of  any  subsequent  change  of  land,  married  in  England  after  obtain- 

domicil  of    the   person  making   the  ing  an  English  domicil,  a  question  of 

Accordingly  it  was  held  in  a  some  nicety  would  have  arisen  whether 


x«oent  case  under  that  act,  that  when     the  act  applied.    Goods  of  Reid,  L.  R. 
a  man  whose  domicil  was  in  Scotland    1  P.  &  D.  74. 
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the  will  entitled  to  probate  as  a  will  in  the  country  where  t 
personal  property  is  situate.     It  has  been  held  that  it  is.^  (a) 

1  Tatnall  v.  Hankey,  2  Moore,  P.  C.  842. 


(a)  Intention  to  appoint-.  —  The 
question  whether  a  will  is  intended  as 
an  execution  of  a  power  of  appoint- 
ment may  depend  upon  whether  the 
will  is  interpreted  according  to  the  law 
of  one  place  or  that  of  another.  By 
the  statute  law  of  England  (1  Vict, 
c.  26,  s.  27)  a  general  devise  or  bequest 
without  any  reference  to  the  power  is 
construed  to  include  property  which 
the  testator  has  power  to  appoint  as  he 
may  think  proper.  In  Massachusetts 
the  same  rule  has  been  in  part  adopted 
by  judicial  decision.  In  Pennsylvania 
and  Maryland,  an  intention  to  exercise 
the  power  is  not  inferred  unless  the 
will  contains  a  reference  to  the  power, 
or  expressly  disposes  of  the  property 
subject  to  it,  or  would  be  inoperative 
except  as  an  execution  of  the  power. 
In  Bingham's  Appeal,  64  Pa.  St.  345, 
a  testator  domiciled  in  England  made 
a  general  devise  and  bequest  of  all  his 
property;  he  had  power  under  the  will 
of  his  father,  who  was  domiciled  in 
Pennsylvania,  to  appoint  by  will,  as  he 
should  tliink  proper,  a  fund  of  personal 
estate  which  had  been  bequeathed  by 
his  father  to  trustees.  The  Pennsyl- 
vania court,  applying  its  own  rules  of 
construction,  held  that  the  will  showed 
no  intention  to  execute  the  power,  and 
therefore  did  not  operate  as  an  execu- 
tion of  it.  In  Sewall  v.  Wilmer,  132 
Mass.  131,  a  married  woman  domiciled 
in  Maryland  likewise  made  a  general 
devise  and  bequest  of  all  her  proj>erty ; 
she  had  by  the  will  of  her  father,  who 
was  domiciled  in  Massachusetts,  a  ge- 
neral power  to  appoint  by  deed  or  will 
certain  real  estate  in  Massachusetts 
which  he  had  devised  to  trustees.  A 
majority  of  the  Massachusetts  court, 
also  applying  its  own  rules  of  construc- 
tion, held  that  an  intention  to  execute 
the  power  was  to  be  inferred,  and  that 


the  real  estate  passed  by  the  will  In 
both  of  these  cases  the  testators  had 
other  property  upon  which  their  wilb 
operated. 

The  Pennsylvania  court  in  Bing- 
ham's Appeal  (supra)  says  with  regard 
to  the  effect  of  the  English  statute, 'U 
is  doubtless  in  the  power  of  the  parlia- 
ment to  say  that  a  bequest  of  a  testa- 
tor's own  estate  shall  be  deemed  to 
extend  to  the  estate  of  anoUier  orer 
which  the  testator  has  a  power,  unkas 
he  expresses  the  contrary  intentioD. 
But  this  effect  is  produced  by  operar 
tion  of  law,  not  by  the  words  of  the 
will.  It  is  manifest  that  no  possible 
judicial  interpretation  of  the  words 
my  personal  estate  can  make  them  mean 
the  estate  of  another.  It  is  simply  a 
legal  effect  or  operation  of  law  by  ata- 
tutory  construction  which  can  do  so.' 
The  English  statute  referred  to  pro- 
vides that  a  general  devise  or  bequest 
of  the  real  or  personal  estate  of  the 
testator  *  shall  be  construed  to  include' 
any  real  or  personal  estate  respectirely 
which  he  may  have  power  to  appoint 
as  he  may  think  proper.  It  seems  clear 
that  since  that  statute  the  words  ny 
personal  estate  in  an  English  will  do  in- 
clude in  their  meaning  the  property  of 
another  which  the  testator  has  a  gene- 
ral power  to  appoint  by  will.  T^^ 
statute  gives  the  words,  when  nsed  in 
wills  executed  after  it  took  effect,  a 
meaning  which  they  did  not  hare  be- 
fore. It  is  obvious  that  it  is  not  im- 
possible for  the  words  to  have  in  some 
places  a  different  meaning  from  that 
which  they  have  in  Pennsylvania.  ^^ 
Chandler  v.  Pocock,  15  Ch.  D.  p.  49^^ 
Jessel,  M.  R.,  speaking  of  this  pro^^' 
sion  of  the  statute,  said,  *  Consequent- 
ly, a  bequest  of  **  my  personal  estate 
is,  in  my  opinion,  not  only  a  bequest 
of  the  actual  personal  estate  of  the 
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474.   Wilh  of  ImmovahleB.  —  We  next  pass  to  the  cousideratioa 
of  wills  made  of  immovable  property.*     And  here  the  doctrine 

1  See  4  Burge,  CoL  k  For.  Law,  pt,  2,  c.  12,  p.  586,  596;  Foelix,  Conflit 
des  Lois,  Revue  £traDg.  et  Fran^.  torn,  7,  ISiQ;a,  40-51,  p.  34G-3U0. 
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testator,  but  also  a  bequest  of  all  the 
personal  estate  over  which  at  the  time 
ol  hia  death  he  shaU  hare  a  general 
power  of  appointment  by  will.  Ao 
cordingly  such  bequest  should  bo  read 
as  if  it  included  these  words,  **  1  ap- 
|ioint  all  the  personal  estate  over  which 
I  Hbali  have  at  my  decease  a  general 
power  of  appointment  by  wilL"  *  The 
testator  in  Bingham's  Appeal  there- 
lore  clearly  expressed  in  thtj  language 
of  the  country  to  whi^h  he  belonged 
by  domicil  an  intention  to  disptoae  of 
■11  the  personal  etitate  which  he  had  a 
geoeraJ  power  to  appoint  by  will. 

But  except  upon  the  queatiou  of  the 
poasibiUties  of  judicial  interpretation, 
the  courts  of  Pennsylvania  and  Massa- 
chusetts substantially  agree  in  the 
grounds  of  their  decisions  in  these  two 
<sflses.  Both  ^eui  to  admit  that,  as  to 
personal  property  at  least,  the  inter- 
pretation of  a  will  is  governed  by  the 
law  of  the  testator's  domicil ;  but  both 
ly  that  the  testator  whose  property 
in  question  was  the  testator  who 
the  power  of  apjKuntmetit,  and 
Dot  tlie  one  to  whom  the  power  was 
friFen^  and  therefore  the  will  of  the 
latter  was  to  be  interpreted  by  the  law 
of  tiie  domicil  of  the  fonner* 

The  rule  that  a  will  is  to  be  inter- 
preted according  to  the  law  of  il»e 
testator' a  domicil,  is  not  limited  to 
dispo^itiona  of  his  [>er»onal  estate,  but 
6eetiis  to  apply  in  all  cases,  except 
where  it  appears  that  he  expressed  his 
nteaning  with  reference  to  the  law  of 
moti\*i  other  place.  Trotter  v*  Trotter, 
4  Bligb,  N.S,  502;  3  Wils.  &  S.  407; 
WiJlis  V.  Brightwell,  2  P.W.  S8;  Max- 
well r.  Maxwell,  L.  R.  4  H.  L.  506; 
Cimmeld  V.  Sullivan,  85  N,  Y.  153; 
pof^,  «.  470  a,  470  A,  479  m.  For  ex* 
MDpliSf  in  cases  where  a  will  is  inope- 


rative as  to  real  estate  in  a  foreign 
country,  and  the  question  is  whether 
the  testator  has  expressed  an  intention 
to  dispose  of  it  which  will  put  the  heir 
to  his  election,  the  iuterpretation  is 
governed,  not  by  the  law  of  the  foreign 
country  where  the  real  estate  is,  but 
by  the  law  of  tlie  testator's  domicil. 
Trotter  v.  Trotter,  4  Bligh,  N.S.  502; 
5  Wils.  &  S.  407;  Maxwell  i?.  Max- 
well, 2  D.  M.  &  G.  705;  Orrell  y.  Or- 
rell,  L.  R.  6  Ch.  302.  A  disposition 
of  projierty  in  the  technical  forms  of  a 
foreign  law  will  in  some  cases  show  an 
intention  that  it  is  to  be  construed 
according  to  that  law,  Chamberiaiu 
t».  Napier,  15  Ch.  D.  G14;  Mitchell  v, 
Davie^,  Scotch  Ct.  Sess.  Cas,  4th  se- 
ries, vol.  5,  p.  208.  Perhaps  a  specific 
disposition  of  real  estate  in  a  foreign 
country  separately  from  other  property 
may  be  presumed  to  have  been  ms^le 
with  reference  to  the  law  of  that  coun- 
try, and  may  therefore  be  interpreted 
according  to  that  law.  See  Yates  v* 
Thomson,  3  CI.  &  F.  at  p.  588.  But 
no  such  presumption  can  arise  where  a 
testator  makes  a  general  disposition  of 
all  his  property  or  all  his  rtml  estate. 
In  such  a  case  the  question  being  sim- 
ply one  of  the  intention  expressed  in 
the  will,  and  not  of  the  validity  of  the 
dispc»sition,  it  is  evident  tliat  the  words 
express  the  same  intention  as  to  all  the 
property  or  real  estate  wherever  it  may 
be.  They  ought  nut  therefore  to  be 
interpreted  even  in  the  cast*  of  real  ea* 
tate  so  as  to  have  dill'erent  meanings 
in  the  different  countries  wliere  the 
lands  may  be.  Crusoe  p.  Butler,  3G 
Miss.  150;  Wilson  i.'.  Cox,  49  Miss. 
538,  545;  Studd  tJ.  Sfcudd,  Scotch  Ct. 
Sess.  Cas.  4th  series,  vol.  8^  p.  249. 
This  has  sometimes  been  done,  how- 
ever, but,  afl  it  is  submitted,  by  a  mis* 
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is  clearly  established  at  the  common  law,  that  the  law  of  the 
place  where  the  property  is  locally  situate  is  to  govern  as  to  the 
capacity  or  incapacity  of  the  testator,  to  the  extent  of  his  power 
to  dispose  of  the  property,  and  the  forms  and  solemnities  to  give 
the  will  or  testament  its  due  attestation  and  effect.^  (a) 

1  Coppin  r.  Coppin,  2  P.  Wms.  291,  293;  Curtis  r.  Hutton,  UVes.  5^,M1; 
BirtwhiBtle  v.  Vardill,  1  Fonbl.  £q.  p.  444,  445,  note;  United  States  e.  Crosbj. 
7  Craiich,  115;  Holmes  v.  Keinsen,  4  Johns.  Ch.  (N.  Y.)  460;  20  Johns.  (XX) 
229;  McCormick  t;.  SuUivaut,  10  Wheat.  192,  202;  Wills  v.  Cowper,  2  UsmoL 
(Ohio)  124;  Henry  on  Foreign  Law,  p.  13,  15;  ante,  s.  428,  434;  4  Barge, 
Col.  &  For.  Law,  pt.  2,  c.  12,  p.  576-580;  Id.  pt.  2,  c.  4,  8.  5,  p.  169, 170;  Id. 
pt.  2,  c.  5,  p.  217.  Mr.  Burge,  speaking  on  this  point  (p.  217,  218),  ujs: 
*  The  power  of  making  the  alienation  by  testament  is  no  less  qualitas  reboi 
impressa,  than  that  of  making  the  alienation  by  contract   When  therefore  the 


application  of  the  rule  that  the  validity 
and  forms  of  transfers  of  real  estate  are 
governed  by  the  lex  situs.  Applegate 
17.  Smith,  31  Mo.  166;  Jennings  v, 
Jennings,  21  Ohio  St.  56.  When  the 
question  is  whether  a  general  gift 
shows  an  intention  to  dispose  of  pro- 
perty over  which  the  testator  has  a 
power  of  appointment,  and  which  is 
subject  to  the  law  of  a  foreign  country, 
it  cannot  be  said  that  the  gift  should 
be  interpreted  according  to  the  foreign 
law  because  it  takes  effect  under  that 
law,  for  the  object  of  the  interpreta- 
tion is  to  ascertain  whether  it  takes 
effect  or  not.  It  cannot  be  said  that  it 
should  be  interpreted  according  to  the 
law  of  any  place  where  there  may  be 
property  which  the  testator  has  power 
to  (lispose  of,  for  then  the  same  words 
would  in  Massachusetts  show  that  he 
intended  to  exercise  all  his  powers  of 
appointment,  and  in  Mar^iand  would 
not  show  that  he  intended  to  exercise 
any.  Ilesort  must  he  had  in  such  cases 
to  the  law  of  the  place  in  the  language 
of  which  the  testator  would  probably 
have  expressed  his  meaning.  The  au- 
thoriiies  seem  to  establish  that  that 
law  is  the  law  of  the  country  in  which 
he  was  domiciled.  It  is  submitted 
therefore,  with  deference,  that  in  each 
of  these  two  cases  (Bingham's  Appeal, 
64  Pa.  St.  345;  Sewall  i\  ^Vilmer,  132 


Mass.  131)  the  will  should  have  been 
interpreted  accordlDg  to  the  law  ol  the 
domicil  of  the  testator  who  made  tiie 
will  in  question,  and  not  of  the  teetir 
tor  who  made  the  will  containing  tbe 
power.  If  this  had  been  done,  the  will 
in  Bingham's  Appeal  would  have  dii- 
closed  an  intention  to  dispose  of  iQ 
property  which  the  testator  had  a  ge- 
neral power  to  appoint  by  will,  and 
would  have  been  effectual  as  an  exeea- 
tion  of  the  power.  No  inteatioa  to 
execute  any  power  of  appointmeot 
would  have  beisn  found  in  the  will  is 
Sewall  V.  Wilmer,  and  aooordingly  the 
will  would  have  had  no  effect  ai  id 
execution  of  the  power. 

(a)  SeeRossp.  Ro68,129Masii.S49; 
Knox  V.  Jones,  47  N.  Y.  389;  White 
V.  Howard,  46  N.  Y.  144;  Monroe  i. 
Douglass,  5  N.  Y.  447;  Applegate  r. 
Smith,  31  Mo.  166;  Jennings  f.  Jcd- 
nings,  21   Ohio  St.  56  (as  to  these 
two  cases  see  the  last  note,  soprs); 
Irwin*s  Appeal,  33  Conn.  12$:  Kere> 
Harlan,   52   Ga.   476;    Kingsbarr  f. 
Burnside,  58  111.  310;  Lynch  p.  Miller, 
54  Iowa,  516;  In  re  LewLs  32  La.  Aiu 
385;  Succession  of  Elliot,  27  Ls.  An. 
42;  Holman  v.  Hopkins,  27  Tei.  38; 
Coohran  v.  Martin.  47  Ala.  52o;  Ap* 
person  v.  Bolton,  29  Ark.  418;  Rich- 
ards r.  Miller,  62  111.  417;  Jones  r. 
Gerock,  6  Jones,  £q.  190. 
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^1      476.  Doctrine  of  Foreign  Juristic  —  The  doctrine  of  foreign 
^B  jariflts  does  not,  as  we  have  seen,  entirely  accord  with  that  of  the 

^H  question  arises,  whether  the  immovable  property  may  be  disposed  of  by  testa- 
^H  meiit.  recourse  must  be  had  to  the  lex  loci  rei  siUe.  That  law  must  also  de* 
^B  mde,  whether  the  full  and  unlimited  power  of  disposition  is  enjojed,  orwlieiher 
^B  it  i*  given  under  re-striction.  The  validity  of  the  testamentary  dii^p<isition  de- 
^H  pends  in  the  latter  case  on  its  conformity  to  that  restriction »  whether  the  re- 
^H  atriction  consists  in  limiting  the  extent  or  description  of  property  over  which 
^Btkte  power  of  disposition  may  be  exercised,  or  the  persons  in  whose  favor  the 
^Hdisposition  is  made,  or  in  requiring  that  the  testator  should  have  survived  n 
^Bsertntn  number  of  days  after  the  execution  of  the  act  by  which  the  disposi- 
^Hlloo  was  made.  The  total  or  partial  defect  of  the  will  on  the  ground  that  it 
^Hdid  not  institute  heirs^  or  that  it  omitted  to  name  the  heirs^  the  disherison  of 
^^■^  heirs,  the  grounds  on  which  the  disherison  may  be  justified,  are  essentially 
^^^Muected  with  tiie  power  of  disposing  of  immovable  property  by  test  a  me  nt^ 
^HBSd  are  therefore  dependent  on  the  hiw  of  its  situs.'  Again,  Mr.  Burge  says: 
^B*  By  the  jurisprudenoe  of  England  and  the  United  8tat.es,  a  will  devising  lands 
^Hin  F>iglarid  or  the  states,  if  the  solemnities  prescribed  by  the  statute  of  franda 
^Hhave  r*ot  been  observed,  would  be  ineffectual  to  pass  those  lands.  This  doc- 
^Htrine  is  fully  warranted  by  the  qualification  which  has  been  given  by  jurists  to 
^Hthe  rule,  lex  loci  regit  actum.  The  statute  of  frauds,  as  regards  real  property 
^Biltuated  in  England  and  in  the  states  of  America^  *'  est  lex,  quae  cxpresse  ted* 
^HlAt«^re4  Juliet  jus  loci  sequi,  in  quo  bona  sita  sunt.'*  It  may  l>e  said  that  the 
^Hjuri^pni^lence  which  allows  a  testament  executed  according  to  the  solemnities 
^»ret«er)bed  by  the  lex  loci  actus  to  affect  real  property  situate  in  the  country 
^Hrbere  that  jurisprudence  prevails,  does  not  depart  from  the  general  principle 
^^hhat  the  lex  loci  rc^i  sitaj  must  determine  whether  the  instrument  is  sufiieient 
^Hlo  flLHpc»fte  of  real  property.  The  difference  between  that  jurisprudence  and  the 
^^■Htrine  of  England  and  the  United  States  is,  that  the  effect  of  the  latt-er  is 
^^^BBqiiire  a  particular  form  for  the  execution,  whether  it  be  made  in  England 
^^^■b  any  other  country,  that  is,  it  makes  no  provi.'^ion  for  a  will  made  in  a 
^^^^1^  country,  hut  the  terms  of  its  enactment  are  so  cotuprehensive  as  to 
^^^^mi«  all  wills,  in  whatever  countrj-  they  are  made,  if  they  affect  real  pro- 
^B^rty  iu  England.  In  the  other  systems  of  jurisprudence,  it  is  a  part  of  tlm 
^Ks  loci  rei  Hit«  that  its  immovable  property  should  pass  by  a  t«stiimpnt  exe- 
^Hntecl  w-ilh  certain  formalities,  if  itl>e  made  in  the  country  where  the  projierty 
^K  iiiiuated,  but  that  if  it  be  made  in  another  countiy,  it  may  be  execut4?d  with 
^B|fai»r  solemnities;  that  is,  with  the  solemnities  required  by  the  law  of  that 
^MMintry,  The  jurists  whose  opinions  have  been  cited  in  sup|K)rtof  the  rule, 
^^knt  the  testament  is  valid  if  the  testator  has  complied  with  the  forms  and 
^Hplemnities  prescribed  by  the  law  of  thp  place  in  which  it  was  made,  apply  it 
^^^■1  testament  of  movable,  as  well  as  immovable,  property.  The  decisions  of 
^^^Bpourts  of  England  on  the  validity  of  testaments  of  personal  estate  made 
^^^^H^are  few.  The  two  most  imj^ortant  are  on  the  test?mn'nts  of  the  Duch- 
^^^^fnCtngston  and  of  Bernes.  The  former  was  resident  in  Paris;  she  ob- 
' "  %aifrn»«l  letter»patent  from  the  King  of  France,  which  gave  her  the  same  power 
<*f  <le vising  as  she  wn\ild  have  had  in  England.  Although  she  died  in  France, 
mht  had  not  relinquished  her  English  domicil.  She  made  her  testament  in 
v^^Hris,  It  was  clearly  nnl  under  the  Coutume.  But  she  had  observed  the 
^H^niift  required  by  the  statute  of  frauds,  and  the  will  was  valid  according  to 


654  CONFLICT  OF  ULWS.  [s.  475. 

common  law  but  even  among  them  there  is  great  weight  of  an- 
thority  in  favor  of  the  general  principle.^  We  have  already  had 
occasion  to  consider  the  opinions  of  foreign  jurists  as  to  the  capa- 

the  law  of  England.     It  was  the  opinion  of  M.  Target,  an  advocate  of  France, 
and  his  opinion  was  confirmed  by  the  Court  of  Probate,  that  the  testuneiit, 
although  made  in  Paris,  was  valid.     This  opinion  proceeds  on  a  prindpk 
which  is  admitted  by  jurists,  that  although  a  will  made  with  the  solemnities; 
of  the  lex  loci  actus  may  be  valid,  yet  if  it  were  made  with  the  solemnities  oi 
the  locus  rei  sitae  in  respect  of  immovables,  and  the  locus  domicilii  in  respect 
of  movable  property,  it  would  also  be  valid.     In  Bemes's  will  it  ai^)eared  that 
although  an  Irishman  by  birth,  he  had  acquired  a  domicil  in  Madeira.    He 
made  a  will  and  several  codicils  in  that  island,  some  of  which  were  not  exe- 
cuted with  the  solemnities  required  by  the  law  of  Portugal,  but  with  those 
formalities  which  would  satisfy  the  law  of  England.     The  decision  given  hj 
Sir  Jehu  Xicholl,  that  the  latter  codicils  were  valid,  and  that  it  was  oompetent 
to  have  executed  them  in  the  manner  which  would  be  consonant  to  the  liw  d 
England,  was  reversed  by  the  delegates,   and   they  were  deemed  invalid. 
Bernes  in  this  case,  had  no  longer  a  domicil  in  Ireland.     His  domicil  was  in 
Portugal.    It  was  necessary  to  establish  that  fact  to  distinguish  the  case  frai 
that  of  the  Duchess  of  Kingston.     If  he  had  still  retained  his  domicil  in  Ire- 
land, tlie  co<licils  would,  upon  the  principles  referred  to,  and  which  will  be 
presently  more  fully  stated,  have  been  valid.     In  neither  of  these  cases  did  ibe 
question  arise  on  a  testament  made  with  the  solemnities  required  by  the  la 
loci  actus,  although  deficient  in  those  required  by  the  law  of  the  domicil.    h 
another  case  the  testator  was  an  Englishman  by  birth,  and  although  be  bad 
been  for  many  years  residing  in  France,  it  did  not  appear  that  he  had  aban- 
doned his  English  domicil.     He  came  to  England,  and  during  his  residence 
there  made  his  will,  which  was  a  valid  testamentary  disposition  in  re^wctof 
forms  and  solemnities  according  to  the  law  of  England.     It  was  contended 
that  it  ought  not  to  be  admitted  to  probate,  because  it  was  not  made  io  the 
manner  required  by  the  law  of  France.     Here  the  court  adopted  the  lex  lod 
actus,  but,  from  the  report  of  the  case,  the  learned  judge  dwells  so  much  on 
circumstances  founded  on  the  testator's  domicil  of  origin,  that  it  would  be  per 
haps  not  correct  to  describe  the  decbion  as  warranting  the  conclusion  that  if 
the  testator  had  not  been  an  Englishman,  his  will  made  in  England  vooM 
have  been  valid.     In  Xasmyth's  Case,  the  testator  was  domicUed  in  Soodaod, 
and  his  will  was  made  and  found  there.     He  died  in  England  in  transiti' 
The  Court  of  Probate  in  England  held  itself  bound  to  defer  to  the  law  d 
Scotland.    In  giving  effect  to  a  testament  made  with  the  solemnities  prescribed 
by  the  lex  loci  actus,  jurists  do  not  deny  it  to  a  testament  made  accordincrto 
the  forms  required  by  the  lex  loci  rei  sitje,  if  it  be  immovable, or  the  ki\^ 
domicilii,  if  it  be  personal  property,  which  is  the  subject  of  the  disposition: 
**  Proinde,  si  quis  eo,  quod  ad  testandum  expeditius  sua  causa  comparatam  est. 
noluerit  uti,  quod  ei  forte  promptius  sit  componere  suprema  ad  loci  legw»coi 
bona  subjaceant,   quo  minus   testamentum  ejus  valiturum  sit,  non  video. 
Paul  Voet  and  John  Voet  adopt  this  opinion.'  4  Burge,  Col.  &  For.  Law,pt.2, 
c.  12,  p.  5S(j-590;  Robertson  on  Succession,  p.  95.     See  also  Harrison  r.  Xi** 
on,  0  Pet.  505;  post,  s.  479  7- 
1  See  ante,  s.  52-62,  430-435. 
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fitj  and  incapacity  of  the  testator  to  make  a  tcstatbent  of  iro- 
jiaovftble  property*  whether  it  ia  to  be  goveroed  by  the  law  of  Urn 
lomictl^,  or  by  the  law  ret  aitffi.^  We  have  also  had  occasion  to 
tr  their  opiniona  as  to  the  law  which  ought  to  govern  in 
fl  lo  the  forms  and  Bolemnities  of  testaments  of  immovable 
jtoopertj,  whether  it  in  the  law  rei  sit^,  or  that  of  the  domicil  of 
ibft  lestator,  or  that  of  the  place  where  the  will  was  made.^ 
IPttttiiig  out  of  view  these  questions  as  to  the  forms  and  solemni- 
ties of  acts,  and  the  capacity  and  incapacity  of  the  tet^tutor 
wopoo  which  wa  have  sufficiently  commented),  there  seems  to  be 
m  groeral  coincidence  of  opinion  uniong  foreign  juriiits  that  the 
lex  ret  sitit?  must  in  other  rei^pccts  govern  as  to  wilts  and  testa* 
Ittienla  of  immovable  property.  Tlius,  John  Voet  says :  ^  Bona 
•     "  "ilia,  et  qua' juris  interpretatione  pro  talibus  haben- 

:„.,   .     :  -LiDdum  leges  loci,  in  quo  sita  sunt'^     Dumoulin's 

ppinion  ta  to  the  aame  effect     His  language  is:  ^  Aut  statatum 

[agit  in  rem,  et  qnacunque  verborura  formula  utatur,  semper  in- 

Ipicitur  locum  ubi  res  sita  est/     And  again  :  '  Quotics  ergo  sta- 

latum  principaliter  agit  in  personam  et  in  ejus  consequentiam, 

i  in  rtSA  immobile^,  non  extenditur  ad  res  sitas  in  locis,  ubi  jus 

onr  vel  a^tatutum  loci  diversum  est/  "*    Ilertius  is  even  more 

t,     *  Si  lex  direoto  rei  imponitur,  ea  locum  habet,  ubicunque 

loeonim  et  a  quocunque  actus  celcbretur/  ^    He  adds  in 

r    '  *  Rt^bua  fertur  lex,  cum  certara  iisdem  qualitatem 

I  alienando,  v.  g.  ut  ne  bona  avita  possint  alieuari^ 

I  in  scquirendo«  e.  g.  ut  dominium  rei  immobilis  vendita;  non 

iMr  aoqniritur^  nisi  facta  fuerit  judicialis  resignatio/^    D'Aguea- 

deemfi  it  a  mere  waste  of  time  to  do  more  than  to  state  the 

rule.*    Paul  Voet  has  stated  the  doctrine  in  an  expressive 

^  *^  Mitf^,  1.  S^-arS,  435-410:  I  Biirgt!,  Col.  &  Far.  Lnw,  pt,  1,  c.  1, 
i  Id.  pL  2,  c,  12»  p.  57«$-58a;  Id,  c.  5,  p.  217^221.     Sec  nUo  Foclix, 
A  ^^.*  ii-t«  ly>U,  Rertie  Etrimg.  et  Fran*;,  tam.  7,  IS40,  «.  lO-dOt  p.  3lf!-460; 
BAiid.  Llr<^i».  Fhi^k.  lib.  i  tiL  1,  drftn.  1  U  p.  U2,  ll.% 
r     '    '    V  >H,  nd  Pand.  U,  17,  n.  31,  p.  500;  ante,  «.  424. 

.V  Op^T,  i\mi  ad  Cod.  1,  I,  I,  do  Concltw,   StAtut.  tom.  8,  p. 
IM.  15?M;  lott,  ».  '  "  i.twid,  lUm,  05;  Id.  val.  2,  p,  770. 

I    •  1  BcftM  Ope  Im.  Log.  fl.  i,  n.  9.  p.  125,  ed.  17^7;  Id*  p. 

1^1  OiHii  Opertt  di»  Coms*  Ltg*  t.  4,  o.  0,  ^  122,  ed.  1737;  Id*  p 

liLl7l0;  S  Bnrgi.  Cot  k  For  Uw,  p.  849;  4  Id.  p.  317. 

I     *  tyA^mmmia^  CEonw^  tom*  4.  p.  OSa,  097.    See  Coehin,  (EuTres,  totn.  4, 

>U6^4toed 


556. 
174. 


656  CONFLICT  OF  LAWS.  [s.  475476. 

manner :  *  Non  tamen  statutum  personale  sese  regulariter  extendit 
ad  bona  immobilia  alibi  sita.'  ^  In  another  place  he  says :  ^  Immo- 
bilia  statutis  loci,  ubi  sita,  mobilia  loci  statutis,  ubi  testator 
habuit  domieilium.'  ^  In  another  place  he  says  :  *  Quid,  si  itaque 
contentio  de  aliquo  jure  in  re,  seu  ex  ipsa  re  descendente ;  velex 
contractu,  vel  actione  personali,  sed  ad  rem  scripta ;  an  spectabitur 
loci  statutum  ubi  dominus  habet  domieilium,  an  statutum  rei 
sitae  ?  Respondeo ;  statutum  rei  sitae.'  ^  BouUenois  cites  another 
jurist  as  holding  similar  language :  *  Sive  in  rem,  sive  in  perso- 
nam, loquatur  statutum,  ad  bona  extra  territorium  non  extendi- 
tur.  Consideratur  nam  que  bonorum  dominus,  ut  duplex  homo; 
quoad  bona  nempe  sita  in  uno  territorio  est  unus  homo ;  et  quoad 
alterius  territorii  bona  est  alius  homo.'  *  Again :  *  Idem  quod 
inferendum,  quoad  successionem  testamentariam ;  finge  enim 
testamentum  hie  fieri  permissum  esse,  in  Geldria  non  ita?  Hine 
si  quispiam  hie  fecerit  testamentum,  non  capiet  vires,  ratioDe 
bonorum,  in  Geldria  jacentium.  Tale  quippe  statutum  spectat 
ipsa  bona,  adeoque  erit  reale,  non  exserens  vires  ultra  statoentis 
territorium.'  ^  Again  he  adds :  ^  Quid,  si  testamento  bona  immo* 
bilia  relicta,  diversis  subjacent  statutis  ?  Idem  dicendnm ;  nih3 
enim  interest,  testatus  quis,  an  intestatus  decedat,  ut  loons  sit 
regulse.  Extra  territorium  jus  dicenti  impune  non  paretur/* 
This  is  certainly  the  doctrine  of  the  common  law ;  for  a  man 
may  have  the  capacity  to  take  real  estate  in  one  country,  when 
he  is  totally  disabled  to  take  it  in  another.  BouUenois  (as  we 
have  seen)  lays  it  down  among  his  general  principles,  that,  when 
the  personal  laws  of  the  domicil  are  in  conflict  with  the  real  laws 
of  the  same  country,  or  of  a  foreign  country,  the  personal  laws 

1  P.  Voet,  de  Stat.  8.  4,  c.  2,  n.  6,  p.  123,  ed.  1715;  Id.  p.  138,  ed.  1861. 

2  Id.  c.  3,  n.  10,  p.  135,  ed.  1715;  Id.  p.  153,  ed.  1661;  ante,  s.  442. 

•  Id.  8.  9,  c.  1,  n.  2,  p.  252,  ed.  1715;  Id.  p.  305,  ed.  1661.  We  aw  not  to 
confound  the  opinion  of  Paul  Voet,  as  here  expressed,  with  what  he  ha8»i<l 
in  another  place  (ante,  s.  442)  that  testaments  are  to  be  executed  according  to 
the  forms  and  solemnities  of  the  place  where  they  are  made,  and  not  by  those 
of  the  situs  of  the  immovable  property.  He  takes  a  distinction  between  the 
forms  and  solemnities  of  testaments  and  their  operation  on  this  point  Whether 
there  be  any  solid  foundation  for  such  a  distinction  it  is  for  the  learned  re^ 
to  decide.     Ante,  s.  442. 

•  Ibid. ;  1  BouUenois,  obs.  10,  p.  154. 

»  P.  Voet,  de  Stat.  s.  4,  c.  3,  n.  11,  p.  135,  ed.  1715;  Id.  p.  153,  ed.  1661. 

•  P.  Voet,  de  Stat.  a.  6,  c.  1,  n.  4,  p.  253,  ed.  1715;  Id.  p.  806, 307,  ei 
1661. 
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are  to  yield  ;  and  that,  when  the  real  laws  of  the  domicil  are  in 
conflict  with  the  real  laws  of  another  country,  both  have  effect 
within  their  own  respective  territories,  according  to  the  laws 
thereof.^ 

475  a.  Rodenburg  admits  that,  where  the  law  rei  sitse  prohibits 
married  persons  to  devise  their  immovable  estate  by  will  or 
testament  to  each  other,  or  where  the  law  rei  sitae  prohibits  cer- 
tain kinds  of  immovable  property  from  being  devised  by  will  or 
testament,  in  such  cases  the  law  rei  sitae  is  to  govern,  notwith- 
standing the  parties  are  domiciled,  or  make  their  will  or  testa- 
ment in  a  place  where  no  such  prohibition  prevails ;  because 
these  are  real  laws.^  '  Unde  certissima  usu  ac  observatione  regula 
C8t,  cum  de  rebus  soli  agitur,  et  diversa  sunt  diversarum  posses- 
sionum  loca  et  situs,  spectari  semper  cujusque  loci  leges  ac  jura, 
ubi  bona  sita  esse  prseponuntur,  sic  ut  de  talibus  nulla  cujusquam 
potestas  praeter  territorii  leges.'  ^ 

476.  Huberus  has  expounded  the  subject  at  large.  We  have 
already  had  occasion  to  cite  his  remi^rks  on  the  subject,  so  far  as 
respects  the  forms  and  solemnities  of  testaments,  which  he  insists 
are  valid  if  made  according  to  the  forms  and  solemnities  of  the 
place  where  the  testament  is  made,  although  not  made  according 
to  the  forms  and  solemnities  required  by  the  law  of  the  situs  of 
the  property.*  But  he  takes  a  distinction  between  the  forms  and 
Bolemnities  of  testaments,  and  the  right  to  dispose  of  immovable 
property  by  testament.  '  The  foundation,'  says  he,  '  of  the  whole 
of  this  doctrine  which  we  have  been  speaking  of,  and  hold,  is  the 
subjection  of  all  persons  to  the  laws  of  any  territory  as  long  as 
they  act  there,  which  settles  it,  that  an  act  valid  or  invalid  from 
the  beginning  will  be  accordingly  valid  or  invalid  everywhere 
else.  But  this  reasoning  does  not  apply  to  immovable  property, 
when  this  is  considered,  not  as  depending  upon  the  free  disposi- 
tion of  the  head  of  the  family  (paterfamilias),  but  as  having  cer- 
tain marks  impressed  upon  it  by  the  laws  of  every  commonwealth 
in   which  it  is  situate,  which   marks  remain  indelible  therein, 

»  1  Boullenois,  Pr.  Gdn.  30,  81,  p.  8. 

s  Rodenburg,  de  Div.  Stat.  tit.  2,  c.  5,  8.  1-5;  2  BouUenois,  Appx. 
p.  85-38. 

*  Bodenbarg,  de  Div.  Stat.  tit.  2,  c.  6,  8.  1;  2  Boullenois,  Appz.  p.  35; 
4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  5,  p.  218;  Id.  c.  12,  p.  582,  583.  See  abo 
Bargundus,  tract.  1,  n.  40,  41,  p.  41,  42. 

«  Ante,  8.  443,  443  a. 
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whatever  the  laws  of  other  governments,  or  whatever  the  disposi- 
tions of  private  persons,  may  establish  to  the  contrary.  For  it 
would  cause  great  confusion  and  prejudice  to  the  commonwealth 
where  immovable  property  is  situate,  that  the  laws  promulgated 
concerning  it  should  be  changed  by  any  other  acts.  Hence,  a 
Frisian,  having  lands  and  houses  in  the  province  of  Grdningen, 
cannot  make  a  will  thereof,  because  the  laws  there  prohibit  any 
will  to  be  made  of  such  real  estate  ;  and  the  Frisian  laws  cannot 
affect  real  estate  which  constitutes  an  integral  part  of  a  foreign 
territory.'  ^  '  Fundamentum  universe  hujus  doctrinse  diximug 
esse,  et  tenemus,  subjectionem  hominum  infra  leges  cujusque  ter- 
ritorii,  quamdiu  illic  agunt,  quse  facit,  ut  actus  ab  initio  validua 
aut  nullus,  alibi  quoque  valere  aut  non  valere  non  neqaeat  Sed 
hsBC  ratio  non  convenit  rebus  immobilibus,  quando  illae  spectan- 
tur,  non  ut  dependentes  a  libera  dispositione  cujusque  patrisfa- 
milias,  verum  quatenus  certse  notsB  lege  cujusque  reip.  ubi  aiti 
sunt,  illis  impressse  reperiuntur  ;  hse  notse  manent  indelebiles  in 
ista  republ.,  quicquid  aliarum  civitatum  leges  aut  privatorum  dia- 
positiones  secus  aut  contra  statuant ;  nee  enim  sine  magna  cod- 
fusione  praejudicioque  reip.  ubi  sitae  sunt  res  soli,  leges  de  illis 
latsB,  dispositionibus  istis  mutari  possent.  Hinc  Frisius  habens 
agros  et  domos  in  provincia  Groningensi,  non  potest  de  illis  tea- 
tari,  quia  lege  prohibitum  est  ibi  de  bonis  immobilibus  testari, 
non  valente  jure  Frisico  adficere  bona,  quae  partes  alieni  territorii 
integrantes  constituunt.'  And  yet,  with  this  clear  principle  in 
view,  he  proceeds  to  declare  that  this  does  not  contradict  the 
rule  which  he  had  already  laid  down,  that,  if  a  will  is  valid  by 
the  law  of  the  place  where  it  is  made,  it  ought  to  have  effect 
even  in  regard  to  real  property  situate  in  foreign  countries,  by 
whose  laws  such  property  may  be  passed  by  a  will ;  because, 
says  he,  the  diversity  of  laws  in  that  respect  does  not  affect  the 
soil,  neither  speaks  of  it,  but  simply  directs  the  manner  of  making 
the  will,  which  being  rightly  done,  the  law  of  the  commonwealth 
does  not  prohibit  the  instrument  to  have  validity  in  regard  to  im- 
movables, inasmuch  as  no  characteristic  or  incident,  impressed  by 
the  laws  of  the  country,  is  injured  or  diminished.^ 

477.   Burgundus  lays  down  the  doctrine  in  general  terms, that, 
in  everything  which  regards  land  and  other  real  inheritances,  it  ^ 

1  Huberus,  lib.  1,  tit.  3,  s.  15. 

2  Huberus,  lib.  1,  tit.  3,  s.  15.    The  original  is  cited  ante,  s.  443  a. 
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the  law  of  the  situation  which  is  to  decide.^  He  takes  the  dis- 
tinction between  movable  and  immovable  property,  and  between 
real  and  personal  statutes.  ^  Proinde,  in  quantum  (statutum)  est 
reale,  et  immobilia  dirigit,  finis  territorii  non  egreditur.'  ^  And, 
again  :  ^  Quando  hoc  unum  generaliter  obtineat  ut  in  immobilibus 
situs  semper  spectandus  veniat ;  in  mobilibus  autem  locus  domi- 
cilii.' *  And,  as  we  have  seen,  he  applies  the  rule  specially  to 
wills.  *  Si  quidem  solemnitates  testamenti  ad  jura  personalia  non 
pertinent;  quia  sunt  qusedam  qualitas  bonis  ipsis  impressa,  ad 
quam  tenetur  respicere,  quisquis  in  bonis  aliquid  alterat.^  Quare 
etiam  mihi  videtur  consequens,  juris  civilis  rationem  exigere  in 
testamentis  exarandis  adhibitionem  solemnitatis,  quam  prsescrip- 
Bcrit  consuetudo  cujusque  possessionis.  Nam  si  ex  solemni  tes- 
tamento  nascitur  jus  in  ipsa  re,  quomodo  id  potest  praestare 
alterius  regionis  consuetudo,  quae  alienis  fundis  alterationis  neces- 
aitatem  imponere  non  potest  ?  Hoc  enim  esset  jus  dicere  extra 
territorium  cui  impune  non  paretur.'  ^  There  is  a  great  deal  of 
solid  sense  in  these  remarks ;  and  they  form  a  satisfactory  an- 
swer to  the  distinction  propounded  by  Huberus.® 

478.  Scotch  Law.  —  The  Scottish  law  is  in  perfect  coincidence 
with  the  common  law  on  this  subject.  Erskine,  in  the  passage 
already  cited,  has  stated  that  in  the  conveyance  of  an  immova- 
ble subject,  or  of  any  right  affecting  heritage,  the  owner  must 
follow  the  solemnities  established  by  the  law,  not  of  the  country 
where  he  signs  the  instrument,  but  of  the  state  in  which  the  heri- 
tage lies7  And  even  if  all  due  solemnities  are  observed,  still 
no  estate  will  pass,  unless  in  conformity  with  the  local  law. 
Hence,  he  adds,  a  foreign  testament  bequeathing  heritable  sub- 
jects situate  in  Scotland  is  not  sustained  in  Scotland,  although 
by  the  law  of  the  country  where  the  testament  was  made  a  heri- 
tage might  have  been  actually  settled ;  because  by  the  Scottish 
law  no  heritable  subject  can  be  disposed  of  in  that  form.® 

1  Ante,  8.  433.  «  Burgundus,  tract  1,  n.  26,  p.  38,  39. 

•  BurguDdus,  tract.  1,  n.  41,  p.  43. 

«  Burgundus,  tract.  6,  n.  3,  p.  128;  ante,  s.  372,  438. 

»  Burgundus,  tract.  6,  n.  1-3,  p.  129;  Id.  tract.  1,  n.  36,  p.  38,  39;  ante, 
0.  872,  433, 438;  1  Boullenois,  obs.  9,  p.  151.  See  also  Henry  on  Foreign  Law, 
p.  97,  98. 

•  Ante,  8. 476.     See  also  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  582-586. 
V  Ante,  8.  436. 

•  Ersk.  Inst.  b.  3,  tit.  2,  8.  41,  p.  515,  516;  2  Karnes,  £q.  b.  3,  c.  8,  s.  3. 
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479.  VatteL  —  Grotius.  —  Vattel,  as  we  have  seen,  adopts  the 
same  rule,  as  a  general  one  of  the  jus  gentium.^  As  to  bequests, 
he  asserts  in  the  most  positive  terms  that,  when  they  respect  im- 
movables, they  must  be  conformable  to  the  law  of  the  country 
where  they  are  situated.^  He  adds :  In  the  same  manner  the  va- 
lidity of  a  testament,  as  to  its  form,  can  only  be  decided  by  the 
judge  of  the  domicil,  whose  sentence,  delivered  in  form,  ought  to 
be  everywhere  acknowledged.  But  without  affecting  the  validity  of 
the  testament  itself,  the  bequest  contained  in  it  may  be  disputed 
before  the  judge  of  the  place  where  the  effects  are  situated;  be- 
cause those  effects  can  only  be  disposed  of  conformably  to  the 
laws  of  the  country.^  Grotius  makes  a  distinction  between  the 
personal  capacity  of  making  wills  and  testaments  and  the  forms 
and  solemnities  thereof,  and  the  right  and  power  to  dispose  of 
property,  whether  movable  or  immovable,  holding  that  the  forms 
and  solemnities  are  governed  by  the  law  of  the  place  where  the 
will  or  testament  is  made ;  (a)  the  capacity  of  the  person  is  go* 
verned  by  the  law  of  his  domicil ;  and  the  right  to  dispose  of 
property  is  governed  in  the  case  of  movables  by  the  law  of  the 
domicil,  and  in  the  case  of  immovables  by  the  law  of  the  situs  rd. 
*  Ubi  de  forma  sive  solemnitate  testamenti  agitur,  respici  locum 
conditi  testamenti ;  ubi  de  pei-sona  antestari  jus  domicilii;  ubide 
rebus,  quae  testamento  relinqui  possunt,  vel  non,  respici  locum 
domicilii,  in  mobilibus,  in  rebus  soli  situm  loci.'*  If  it  were  ne- 
cessary, the  opinions  of  many  other  foreign  jurists  might  be  cited 
to  the  same  effect ;  but  it  would  incumber  these  pages  to  give 
them  a  more  extended  review.^ 

1  Ante,  8.  471,  472. 

2  Vattel,  b.  2,  c.  7,  s.  85,  c.  8,  s.  103,  110,  111. 

«  Vattel,  b.  2,  c.  7,  8.  85.     So  also  Id.  c.  8,  s.  110,  111;  ante,  s.  471. 

*  Grotius,  Epist.  467,  cited  4  BiuTve,  Col.  &  For.  Law,  pt.  2,  c.  5,  p.  2*20. 

*  See  4  Binge,  Col.  &  For.  Law,pt  2,  c.  5,  p.  217,  218;  Id.c.  12,  p. 578-585. 
Mr.  Burge  (vol.  4,  p.  218-220,  581-585)  states  the  opinions  of  many  foreign 
jurists;  and  among  othera  he  says  (p.  218-220):  *  Ferricre  haa  stated  tliw  doc- 
trine: **  Si  je  legue  un  hdritage  pmpre  situd  en  coutume  qui  en ddfende  U <!•»• 
position,  tel  legs  est  nul,  et  ne  pent  6tre  pai-fourni  sur  les  biens  situexencelle 
coutume,  quoi  qu*acquest,  parce  qu'^  Tdgaini  des  choses  dont  on  peut  dispo«[ 
par  derniere  volonte,  on  considbre  la  coutume  oil  elles  sont  situces.  Celoiqw 
a  son  domicile  en  cette  coutume  peut  instituer  sa  femme  dans  les  biens  qn'il» 
dans  le  pays  de  droit  dcrit,  comme  il  a  6t6  jugd  par  arrfit  du  14  aoust,  1751. 
rapportd  par  Marion  au  de  ses  plaidoyez  ce  qui  doit  6tre  sans  difficulUf."   ^ 

(a)  See  Dannelli  v.  Dannelli,  4  Bush,  (Ky.)  51. 
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479  a.  Interpretation.  —  Passing  from  these  considerations  as 
to  the  law  by  which  the  forms  and  solemnities  of  wills  and  testa- 
testament  made  in  a  foreign  country,  bequeathing  heritable  subjects,  situated 
in  Scotland,  is  not  sustained  in  that  kingdom,  though  by  the  law  of  the  country 
where  the  testament  was  made,  heritage  might  have  been  settled  by  testament; 
because  by  the  law  of  Scotland  no  heritable  subject  can  be  disposed  of  in  that 
form.     On  this  principle  a  Scot's  personal  bond  taken  to  heirs  and  assignees, 
but  *'  secluding  executors,''  cannot  be  bequeathed  by  a  foreign  testament. 
But  in  all  questions  touching  heritable  subjects  situate  abroad,  the  foreign 
testament  will  be  given  effect  to  according  to  the  lex  loci.     Dumoulin  lays 
down  the  same  doctrine  respecting  the  restriction  on  the  testamentary  power 
over  biens  propres.     **  Unde  statutum  loci  inspicietur,  sive  persona  sit  subdita, 
sivenon;  item  si  dicat,  hseredia  proventa  ab  una  linea,  redeant  ad  hseredes 
etiam  remotiores  linese,  vel  hseredes  linese  succedant  in  ha^rediis  ab  ilia  linea 
proventis.    Vel  quod  illi  de  linea  non  possunt  testari  de  illis  in  totum,  vel 
nisi  ad  certam  partem.     Hsec  enim  omnia  et  similia  spectant  ad  caput  statuti, 
agentis  in  rem,  et  praecedent<.>m  conclusionem.''    Again  :  the  statute  which 
prohibits  a  disposition  to  particular  (Persons,  or  (which  involves  the  same  conse- 
quence) requires  the  disposition  to  be  made  in  favor  of  certain  persons,  and 
tiierefore  excludes  all  others,  is  a  real  law.     **  Directe  enim  in  rerum  alienatio- 
nem  scripta  haec  lex  realis  omnino  dicenda  est:  nee  enim  statutum  reale  sit,  an 
personale  metiri  oportet  a  ratione  qua;  a  conjugali  forsan  qualitate  fuerit 
docta,  sed  ab  ipsa  re,  quse  in  prohibitione  statuti  ceciderit"     So  also  it  has 
been  held  that  the  law  which  requires  that  the  testator  should  have  survived 
the  execution  of  his  testament  will  control  the  disposition  of  property  situated 
in  the  country  where  that  law  prevails,  although  the  testament  is  made,  or  the 
testator  domiciled,  in  a  place  where  no  such  law  exists.    If  a  testator  whose 
domici]  and  real  estate  were  both  in  Normandy  made  a  will  in  some  other 
place,  in  which  he  had  occasion  to  be  present,  but  where  the  law  did  not  require 
that  the  testator  should  survive  forty  days,  it  was  held  that  the  survivorship 
was  essential  to  the  validity  of  the  testament,  so  far  as  it  related  to  the  real 
property  in  Normandy.     If  these  questions  arise  on  the  power  to  dispose  of 
movable  property  by  testament,  the  law  by  which  they  are  decided  is  that  of 
the  doroicil:  **  Pour  les  meubles,  ils  suivent  la  loi  du  domicile,  et  il  ne  sauroit 
jamais  y  avoir  de  choc  entre  diffcrentes  coutumes,  en  sorte  qu'il  est  assez 
inutile  quant  aux  meubles,  d*agiter  si  le  statut,  qui  permet  de  tester,  ou  qui  le 
d^end,  est  personnel,  ou,  s'il  est  rdel. ' '    See  also  Foelix,  Conflit  des  Lois,  Revue 
jStrang.  et  Fran9.  tom.  7,  1840,  s.  37,  p.  307-312.    The  latter  author  says  in 
this  place:  '*  Le  second  cas,  oii  le  statut  personnel  semble  devoir  prddominer 
•ar  le  statut  r^l,  est  celui  de  la  succession  k  toute  la  fortune  d'un  indi- 
^dii,  soit  ab  intestat,  soit   par  testament.     Yoici  les  arguments  invoquds 
par    les    auteurs  qui,  dans    ces    deux    hypotheses,  pretendent   faire  regir 
la   succession    par    la  loi    personnelle    du  ddfunt.      Lorsque,  par  la  mort 
^'an   individu,  il  s'agit  de  succeder    k  tons  ses  droits  actifs    et  passifs, 
%  toute  sa  fortune   (universum  patrimonium),   on  regarde  en  droit   cette 
Ibrtane  comme  un  ensemble  (universitas  juris),  sans  dgard  aux  objets  particu- 
liers  qui  la  composent;  et  cette  universalite  reprcsente  de  droit  le  defunt, 
siftme  avant  Tappr^hension  faite  par  Thdritier.    L^hdritier  succ^de  ensuite 
^ans  cette  universality,  et  c*est  alors  seulement  qu'il  reprcsente  la  personne  du 
«Uf ant.     L'uniyersalit^  des  biens  du  ddfunt  forment  ainsi  la  continuation  de 
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ments  of  movable  property  and  of  immovable  property  are  to  be  re- 
gulated, in  order  to  give  them  validity,  let  us  proceed  in  the  next 

la  personne  de  ce  dernier^  on  doit,  pour  tout  ce  qxii  concerne  la  sacoessum  i 
cette  universality,  suivre  la  loi  de  son  domicile,  c'est-k-dire  son  statut  penoD- 
nel ;  tons  les  objets  compris  dans  la  succession  sont  soumis  k  ce  statat  per- 
sonnel.    Ainsi  la  succession  d*un  Fran9ai8  est  r^gie  par  le  code  ciTil,  m&nek 
regard  des  immeubles  appartenant  au  ddfunt  et  situ^s  en  Autriche;  et  ODDa 
suit  pas  Tordre  des  successions  ^tabli  par  le  code  autrichien.    Cette  doctrine  a 
ete  profess^e  par  un  grand  nombre  d'auteurs  distingu^;  elle  Ta  et^  d'abord 
par  Cujas,  relativement  h  la  succession  testamentaire ;  ensuite  la  mime  opi- 
nion a  4t6  adoptee,  quant  a  la  succession  ab  intestat,  par  Pufifendorf,  BacfaoT, 
J.  H.   Boehiner,  G.  L.  Boehmer,  Helfeld,  Gliick,  Hamm,  Meier,  par  MM. 
Mittermaier,  Eichhom,  Miihlenbruch,  et  Grundler.     Toutefois,  quatre  des 
auteurs  citds,  PuiSendorff,  Hert,  Gluck,  et  Hamm,  n'admettent  le  priscipe 
qu'avec  deux  restrictions ;  il  ne  sera  pas  applicable  lorsqu'il  existe  one  Id 
prohibitive  au  lieu  de  la  situation  des  immeubles,  ou  lorsqu'one  quality  sp^ 
ciale  se  trouve  iraprim^e  aux  biens ;  par  exemple,  s'ils  sont  feodaux,  stemma- 
tiques  ou  frapp^s  d*un  fiddicommis.     £n  faveur  de  cette  opinion  on  iuToqne, 
outre  le  principe  que  la  succession  represente  le  ddfunt,  plusienrs  consid^ 
tions  accessoires.     D'apr^s  Popiniou  commune  des  auteurs,  la  succeasioD  ib 
intestat  repose  sur  la  volont^  pr^sum^e  du  ddfunt;  le  ddfunt  n'ayant  oonoo, 
en  r^gle  gdndrale,  d'autre  loi  que  celle  du  lieu  de  son  domicile,  on  doit  admet- 
tre  qu'il  a  entendu  faire  passer  ses  immeubles  aux  parents  appel^  par  oetta 
loi :  si  telle  n'avait  pas  6i6  son  intention,  il  en  aurait  dispose  par  testament. 
On  fait  remarquer  que  toutes  les  nations  admettent  chez  elles  PexdcatioD  del 
testaments  consentis  par  un  dtranger  dans  sa  patrie  et  dans  les  formes  quiy 
sont  prescrites;  ces  testaments  ne  sont  autre  chose  que  l*expression  formelle 
de  la  volonte  du  ddfunt,  sanctionee  par  la  loi  civile  de  sa  patrie:  h  plus  forte 
raison  devra-t-on  accorder  un  effet  semblable  k  cette  loi  civile  lorsque,  sans  on 
acte  du  defunt,  elle  prononce  seule.    On  cite  encore  les  inconvdnients  rdsultsnt 
de  la  division  des  patrimoines  en  diffe rentes  successions  particuli^res,  au  pr«JD- 
dice  des  hdritiers  et  des  crdanciors ;  enfin  on  fait  observer  que  la  chose  pub- 
lique  est  sans  intcret  dans  la  question,  parce  que  les  prohibitions,  les  charg« 
et  impositions  pesant  sur  Timmeuble  peuvent  ndanmoins  produire  leureffet, 
et  que,  du  reste,  pen  importe  k  Tdtat  quelle  est  la  personne  qui  hdrite  de  tel 
immeuble.     D*autres  auteurs  non  moins   respectables  n'admetteut  rtpplic** 
tion  du  statut  personnel  en  matifere  de  succession  qu'en  ce  qui  concerne  les 
meubles,  et  ils  la  rejettent  par  rapport  aux  immeubles;  ils  appliquent  k  oeox- 
ci  la  loi  de  la  situation,  sans  distinguer  s'il  s'agit  de  succdder  k  an  immeuble 
particulier  ou  k   T universality  de    la  fortune  d'un  individu;   ils  admettent 
autaut  de  successions  particulibres  qu'il  a  de  territoires  oil  sont  situds  les  io* 
meubles  provenant  du  ddfunt  (Quot  sunt  bona  diversis  territoriis  obnoxia, 
totidem  patrimonia  intelliguntur).     Nous  citerons    Burgundus,  Rodenburg, 
Paul  Voet,  Jean  Voet,  Abraham  k  Wesel,  Christin,  Sande,  Gail,  Carpiov, 
Wernher,  Mevius,  Struve,  Leyser,  Huber,  Hommel,  Berger,  Lauterbach,  Vat- 
tel,  Tittmann,  Danz,  Hauss,  MM.  Thibaut,  Story,  et  Burge.     Aucone  leiri*^ 
tion  positive  ne  s*est  expliqude  sur  la  question  de  savoir  si  c'est  la  loi  r^U«  ^ 
la  loi  personnelle  qui  doit  rdgir  la  succession  ab  intestat.     Nous  pensons  qu'il 
faut  appliquer  le  statut  de  la  situation  des  immeubles..    Le  premier  principe» 
en  mati^re  de  conflit  des  lois,  c'est  que  les  lois  de  chaque  dtat  rdgisseot  Itf 


place  to  the  consideration  of  the  rules  by  which  sach  wills  and 
lUmeiiU  are  to  be  interpreted.  And  in  the  first  place  in  re* 
fsrd  to  wilb»  and  tehtameiit^  of  personul  property.  In  such  casea 
vbeie  the  will  or  testament  Is  made  in  the  place  of  the  domicil 
Ibe  leilator^  the  general  rule  of  the  common  law  ist  that  it  h 
lo  be  ooiiitrued  according  to  the  law  of  the  place  of  bis  domicile 
in  which  it  is  made.*  (a)  A  will  therefore,  made  of  perBonal  es- 
tate ID  England,  is  to  be  construed  according  to  the  meaning  of 
tlie  tersn^  used  by  the  law  of  England ;  and  this  rule  equally  ap- 
pHea,  whether  the  judicial  inquii-y  as  to  its  meaning  and  interpre- 
Mioa  ariiies  in  England,  or  in  any  other  country.'    Thus,  for 
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nUti^  dttriB  le  terntolro  (r.  supra,  n**  0  et  ID) ;  il  a*eet  nuUemeni  4tahli 
ctmwentkm  tackte  8^e«t  forto^  eotre  les  nations  pour  Paiiplicatioti  dn 
lot  ptnoaa^tla  aa  e^  de  soooeMiOD  dana  ]'uniTer6alit<*  dea  mtsubles  et  iin< 
d^ail  indtrida:  t«:*rooiii  la  dWcrgeiict?  des  nontimentd  des  suteuni.     Le« 
iQfO(}U^  6ti  favour  <le  c<ftte  applies tiou  t^ont  fond^B  en  pirtie  danii 
i4roil  ciril.  en  parti*  danii  ravaoiage  ooEnmun  doe  tialiuus;  mais  on  ne  roi^ 
■  qaaTttMig*  diss  natioujt  ait  oonaacrd  oeile  opiniou/' '    bee  ako  Fo«lix,  id. 
3f7.  p.  210-1U8;  ante,  t,  i21MU. 

t  YikLa  r.  Tlioouan^  3  CI  k  h\  544,  570 ;  Bobcrtaon  on  SiusoeasionSi  p.  d9, 
iOO,  191-107,  211.  255;  pout.  a.  490.  49L 
»  Troitsr  ».  Trotter,  4  Bligh,  N.S.  5f)2;  8  Wila.  A  Shaw,  407.  In  this  cam 
V  m  Scotchman,  domiciled  in  the  dominions  of  England  In  India, 
hia  wUl  ibirre,  Uc  beini;  |iosfl«$^8ed  of  S(H:itch  heritable  bonds  as  well  aa 
property  Uiem.  The  will  was  ineffectual  to  carry  a  Scotch  heritage 
lo  Ilia  law  of  Scotland ;  and  the  question  aroae  wli^ther  hb  heir  in 
ih<^  heriuble  1>ond<i  (h»  heir,  waa  also  eatitlad  to  aham 
iBOfablaa*  aa  a  legatee  under  the  will,  without  bringing  in  the  heritable 
or  htiag  put  lo  hU  election.  It  wait  held  that  the  will  aa  to  ita  terma 
be  Itiiarpnted  aooonUng  to  tba  law  of  Kri^land;  and  that  by  tlie  law  of 
Umb  tenna  need  were  not  auch  a«  to  import  an  intention  to  couvej 
by  the  teaiaior;  and  therefore  that  the  heir  waa  entitled  to  the 
berilahle  botida,  andaldo  to  hh  Hhnn^  iA  the  uiovable  pni^peKy  under  the 
On  tliAt  oocanion  the  lord  chanc<*llur  (U)rd  Lyndhur«t)  Miid:  » It  waa 
ai  ibe  b*r»  and  1  mm  by  the  pafieni  it  wam  alao  argued  below,  tliat  in  caaea 
llua  doaeriptloti  It  b  not  unreaiionable  that  when  any  tiHilinical  pointa  arim* 
m  Ibe  cxinatrueiioo  of  a  will  of  thi«  d<?$cription*  the  Court  of  Seaaioua  ahou)4l 
to  tba  opinion  of  lawyers  of  the  ccmntry  whera  the  will  or  tnatnittieut 
eseeated,  boi  that  thin  appliee  only  to  t#K!hnjeail  eipreeiiona;  thai  where  t% 
ia  ea|iraaiiid  in  ordinery  language,  the  judgea  of  the  court  of  Sootland  ens 
to  pQt  a  proper  oonatrootion  npon  it  aa  jndgee  or  lawyeii  ol  tbe 
wbfltv  thm  will  waa  eieeuted.  But  the  judgea  below  were  not  of  thai 
Ifiakm;  and  il  &a  impoaaible,  an  It  appears  lo  me,  that  auoh  an  optnioa  oan  be 
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fa)  See  liMiefDTiUa  e.  Aodernon,  2 
.  It  Tr.  M;  Daimeili  v.  Dannelli, 
iB«b  (Ky.)^h  fioohia  9.  Wylie«  10 
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example,  if  the  question  should  arise,  whether  the  terms  of  a  wiU 
include  a  bequest  of  real  estate,  or  show  on  the  part  of  the  testa- 

reasonably  entertained.  A  will  must  be  interpreted  according  to  the  law  of  the 
country  where  it  is  made,  and  where  the  party  making  the  will  has  his  domidl 
There  are  certain  rules  of  constiuction  adopted  in  the  courts,  and  the  expressions 
which  are  made  use  of  in  a  will,  and  the  language  of  a  will,  have  frequently 
reference  to  those  rules  of  construction ;  and  it  would  be  productive  therefore 
of  the  most  mischievous  consequences,  and  in  many  instances  defeat  the 
intention  of  the  tcistator,  if  those  rules  were  to  be  altogether  disr^arded, 
and  the  judges  of  a  foreign  court  (which  it  may  be  considered  in  relatioD  to 
the  will)  without  reference  to  that  knowledge  which  it  is  desirable  to  obtain 
of  the  law  of  the  country  in  which  the  will  was  made,  were  to  interpret  the 
will  according  to  their  own  rules  of  construction.  That  would  also  be  pro- 
ductive of  another  inconvenience;  namely,  that  the  will  might  haveaeoostnio- 
tion  put  upon  it  in  the  English  courts  different  from  that  which  might  be  pot 
upon  it  in  tlie  foreign  country.  It  appears  to  me  that,  there  is  no  solid  groaDd 
for  the  objection ;  but  that  where  a  will  is  executed  in  a  foreign  country  bj  a 
person  having  his  domicil  in  that  country,  with  respect  to  that  person's  prop- 
erty, tlie  will  must  be  interpreted  according  to  the  law  of  the  country  where  it 
is  made.  It  must,  if  it  comes  into  question  in  any  proceeding,  have  the  same 
interpretation  put  upon  it  as  would  be  put  upon  it  in  any  tribunal  of  the 
country  where  it  was  made.  It  appears  to  me  therefore  that  the  judges  vere 
l»erfectly  right  in  directing  the  opinion  to  be  taken  of  English  lawyers  of 
eminence,  with  respect  to  the  import  and  construction  of  this  will  according  to 
the  law  of  England.  The  main  question  that  was  ultimately  put  to  the  learoed 
persons  to  whom  I  have  referred  is  this:  **  AVhether,  on  the  supposition  of  the 
question  having  arisen  for  trial  in  England,  the  heir  would  have  been  pat  to 
his  election  if  he  had  claimed  money  secured  by  heritable  bond  in  SootUmd,!! 
well  as  his  share  of  the  personal  estate  under  the  will?"  The  answer  is  in 
these  terms:  **  Considering  heritable  bonds  in  Scotland  as  real  estates  to  whidi 
the  heir  at  law  is  entitled,  unless  they  are  conveyed  away  with  due  solemnitf 
by  his  ancestor,  we  think  the  heir  at  law  would  be  entitled  in  this  case  to 
claim  them  without  being  put  to  his  election,  if  the  question  had  arisen  in  a 
court  of  justice  in  England."  When  that  opinion  was  communicated  to  the 
court  in  Scotland,  the  court,  immediately  affirming  that  opinion,  decided  in 
favor  of  the  heir  at  law.  The  heir  at  law  was  undoubtedly  entitled  to  take  the 
real  estate,  —  that  is,  the  heritable  bond;  and  the  sole  question  was,  whether, 
when  he  came  in  to  claim  under  the  will  his  proportion  of  the  personal  estate, 
it  was  required  by  law  that  he  should  be  put  to  his  election,  that  is,  whether 
he  should  take  the  one  or  the  other ;  whether  he  should  allow  the  real  estate  to 
be  connected  with  the  personal,  so  as  to  form  one  mass  of  the  property,  and 
the  whole  divided,  or  should  take  tlie  real  estate,  and  give  up  the  personal 
estate?  Whether  he  was  obliged  or  not  to  do  this,  depended  entirely  on  this 
consideration,  whether  upon  the  face  of  the  will  there  was  sufficient  to  manifest 
a  clear  intention  that  the  testator  designed  by  his  will  to  dispose  of  his  real 
estate;  because  if  he  intended  to  dispose  of  his  real  estate,  although  he  bad  not 
carried  that  intention  effectually  into  execution,  the  party  taking  under  that 
will  would  not  be  entitled  to  have  the  benefit  of  the  will,  and  at  the  same  time 
to  defeat  the  intention  of  the  testator.  The  question  was  therefore  simj^ly  * 
question  of  construction.     Does  it  appear  upon  the  face  of  the  will  that  it  was 
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tor  an  intention  to  bequeath  real  estate,  as  well  as  personal  es- 
tate, the  question  must  be  decided  according  to  the  law  of  the 
place  of  his  domicil  and  where  the  will  was  made ;  and  the  same 
interpretation  must  be  put  upon  those  terms  in  every  other  coun- 
try, which  would  be  put  upon  them  by  the  law  of  that  domicil.^  (a) 
So  what  is  to  be  deemed  ^  real  estate '  in  the  sense  of  a  will,  de- 
vising real  estate  to  certain  persons,  must  be  decided  by  the  law 
of  the  domicil  of  the  testator.  Thus,  where  a  testator  was  domi- 
ciled in  Jamaica,  in  which  place  he  made  his  will,  and  the  devise 
was  in  these  words :  '  I  give,  devise,  and  bequeath  one  moiety  of 
the  rents  issues,  and  profits  of  my  estate  named  Islington  and 
Cove's  Penn,  in  the  parish  of  St.  Mary,  to  be  divided  equally 
amongst  my  grandchildren.  The  other  moiety  of  the  rents,  is- 
sues, and  profits  of  my  said  estate  and  Penn  I  give,  devise,  and 
bequeath  to  my  son,'  &c.  According  to  the  import  of  the  words 
^  my  estate,'  as  they  are  understood  and  used  in  Jamaica,  not 
only  the  land,  but  the  works,  buildings,  utensils,  slaves,  cattle, 
and  stock  on  the  plantation  would  be  included.  The  court  put 
this  construction  on  the  devise.^ 

479  i.  In  like  manner,  whether  the  words  of  a  will  give  a  le- 
gacy, or  create  a  trust,  in  favor  of  a  party,  where  the  expressions 
used  import  a  wish  or  desire,  or  other  language  of  a  similar  sort 

the  intention  of  the  testator  to  dispose  of  his  real  estate,  that  is,  of  those  heri- 
table bonds?  Now  the  rule  of  law  in  England  with  respect  to  subjects  of  this 
kind  is  well  ascertained  and  well  defined,  and  it  is  this,  —  that  you  are  not  to 
[Koceed  by  probability  or  by  conjecture,  but  that  there  must  be  a  clear  and 
oaanifest  expression  of  the  intention  on  the  face  of  the  will  to  include  that  pro- 
perty which  is  not  properly  devised,  before  the  heir  can  be  put  to  his  election.' 
[bid.  See  also  Price  r.  Dewhurst,  8  Sim.  279,  299,  300 ;  post,  s.  489;  Robert- 
ion  on  Successions,  p.  189-197. 

*  Trotter  v.  Trotter,  4  Bligh,  (N.  S.)  502;  3  WiLs.  &  Shaw,  407. 

s  Stewart  r.  Gamett,  3  Sim.  398;  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12, 
J.  501. 

(a)  See  Enohin  v.Wylie,  10  H.  L.  C.  other  language  excluding  or  including 

I;  1  Sw.  &  T.  118;  1  De  G.  F.  &  J.  his  English  property.    It  was  held  that 

Lie.     In  this  case  it  appeared  that  a  the  executors  appointed  under  the  Rus- 

istural-born  British  subject  died  in  sian  law  were  entitled  to  probate  of 

Cassia,  leaving  large  real  and  personal  the  will  in  England,  and  that  the  rule 

istate  there,  and  also  a  considerable  of  construction  adopted  in  Russia,  as 

am  in  English  funds,  and  made  a  will  to  the  extent  and  meaning  of  the  words 

n  the  Russian  language  and  form,  *all  his  movable  and  immovable  pro- 

lispotfing  of  *  all  his  movable  and  im-  perty/  ought  to  govern. 
oovable  property/  but  without  any 
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is  used,  must  be  decided  by  the  law  of  the  place  where  the  will  ii 
made,  and  the  testator  has  his  domicil.^  So  where  a  legacy  is 
given  in  terms  expressive  of  a  currency  in  use  in  different  coon- 
tries,  but  of  different  values  therein,  the  same  rule  will  applj. 
Thus,  for  example,  a  will  made  in  Ireland  by  a  testator  domiciled 
there,  giving  a  legacy  of  £1,000,  wiU  be  interpreted  to  be  aI^ 
gacy  of  £1,000,  Irish  currency,  and  payable  accordingly,  and  not 
a  £1,000  English  sterling  currency.^  So  legacies  are  deemed 
payable  according  to  the  law  of  the  country,  and  in  the  cur- 
rency of  the  country,  where  the  will  is  made  and  the  testator  is 
domiciled.^ 

479  c.  In  like  manner  the  question  whether  a  legatee  bj  tbe 
terms  of  a  foreign  will  or  testament  takes  an  estate  for  life  or  in 
fee,  is  to  be  decided  by  the  law  of  the  place  where  the  will  is 
made  and  the  testator  is  domiciled,  and  not  by  the  law  of  the 
place  where  the  controversy  arises,  or  the  testator  was  bont^ 
So  if  the  question  arises  whether  it  is  competent  to  make  a  par- 
ticular bequest  of  property,  the  validity  of  it  must  be  decided 
by  the  law  of  the  place  where  the  will  or  testament  is  made  and 
the  testator  is  domiciled.^  (a)  So  if  a  legacy  is  given  by  a  will  or 
testament  to  a  party  who  dies  in  the  lifetime  of  the  testator,  tbe 
question  whether  it  is  an  ademption  of  the  legacy,  or  whether 
the  legacy  goes  to  his  personal  representatives,  is  to  be  decided 
by  the  law  where  the  will  or  testament  is  made,  and  he  is  domi- 
caed.«(6) 

479  d.  Validity  of  Devise  to  Charity.  —  Another  illustratioQ 
may  arise  under  a  will  which  purports  to  direct  the  testators 
real  estate  to  be  sold,  and  the  proceeds  to  be  applied  to  foreign 

1  Pierson  v.  Garnet,  2  Bro.  C.  C.  38;  2  Story  Eq.  Jur.  b.  1068-1074. 

«  Id.  p.  47. 

«  Ibid. ;  Saunders  ».  Drake,  2  Atk.  465;  Pierson  r.  Garnet,  2  Bro.  C  C.89, 
47;  Malcolm  v.  Martin,  3  Bro.  C.  C.  50;  Wallia  ».  Brightwell,  2  P.  Wms.  8S; 
Lansdowne  v.  Lansdowne,  2  Bligh,  60,  88,  89,  95;  4  Burge,  Col.  &  For.  Lav. 
pt.  2,  c.  12,  p.  595,  590;  ante,  s.  259,  310-313. 

*  Brown  v.  Brown,  4  Wils.  &  Shaw,  28,  37;  post,  s.  490. 

«  Price  V,  Dewhurst,  8  Sim.  279,  299-301;  2  Boullenois,  obs.  46,  p.  506- 
508. 

«  Anstruther  v,  Chalmer,  2  Sim.  1 ;  Thornton  v.  Curling,  8  Sim.  310;  2 
Add.  Ecc.  6,  10-25;  post,  s.  491. 

(a)  See  Bible  Society  v,  Pendleton,  (ft)  See  Boyes  v,  Bedale,  1  Hem.& 

7  W.  Va.  79.  M.  805. 
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charities,  which  devise  is  good  by  the  law  of  the  foreign  country, 
but  is  prohibited  by  the  law  of  the  testator's  domicLl.  In  such  a 
case  the  deviise  will  be  void,  because  it  is  against  the  law  of  his 
domicil.  (a)  This  was  held  in  a  case  where  a  testator  in  Eng- 
land by  his  will  directed  his  real  estate  to  be  sold,  and  the  pro- 
duce to  be  laid  out  in  lands  or  in  the  funds,  for  the  maintenance 
of  a  charity  in  Scotland.  On  that  occasion  the  Master  of  tho 
HoUs  (Su-  William  Grant)  said :  '  The  ntaiuie  (9  George  II.  c. 
86)  contains  no  express  words  prohibiting  a  bequest  of  money 
to  be  produced  by  the  sale  of  land  to  charitable  purposes  i  but  it 
is  settled  by  construction  that  such  a  bequest  is  within  the  spirit 
and  meaning  of  the  law ;  and  it  is  clear  that  no  charity  in  Eng- 
land, not  within  the  exception  of  the  statute,  could  have  derived 
»ny  benefit  from  the  produce  of  the  real  estate.  The  question 
then  is  whether  such  produce  may  be  given  to  what,  in  contem- 
|i]ation  of  the  English  law,  is  for  a  charitable  purpose,  when  that 
purpose  is  to  be  carried  into  execution  in  another  country.  The 
validity  of  every  disposition  of  real  estate  must  depend  upon 
the  law  of  the  country  in  which  that  estate   is   situated.      The 

ul>ject  of  this  statute  is  real  estate  in  England.  The  owners  of 
such  property  are  disabled  from  disposing  of  it  to  any  chtm table 
use,  except  by  deed  executed  twelve  months  before  the  death  of 
the  owner,  &c.,  to  take  effect  from  the  execution.  The  words 
are  perfectly  general,  "  any  charitable  use  whatsoever ; ''  and  the 
object  could  not  be  to  treat  English  charities  less  favorably  than 
charities  to  take  effect  for  the  benefit  of  other  countries*  It 
would  be  somewhat  incongiaious  to  refuse  to  permit  such  a  dis- 
position for  the  most  laudable  and  meritorious  charitable  institu- 
tion in  England;  but  if  the  party  chose  to  carry  his  benevolent 

intention  beyond  England,  to  permit  him  to  do  so,  to  the  effect 
Df  disinheriting  his  heir  in  his  last  moments.  The  disinheriting 
Df  the  lawful  heirs  by  languishing  or  dying  persons,  which  is 
treated  by  the  statute  as  a  mischief,  cannot  be  less  so  when  the 

ffect  is  to  carry  the  property  out  of  England.  Therefore  neither 
ihe  words  of  this  statute,  nor  the  presumable  intention,  warrant 
Bie  in  declaring  that  it  is  to  be  confined  to  charitable  purposes  to 
ye  carried  into  execution  in  England.  The  statute  not  contain- 
ing an  exception  in  favor  of  the  universities  of  Scotland,  as  it 

(a)  See  Bible  Society  v.  Pendleton,  7  W.  Ya.  79. 
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does  with  regard  to  the  universities  of  England,  I  most  conader 
this  as  a  charitable  disposition ,  by  which  nothing  that  is  the 
produce  of  the  testator's  real  estate  can  pass."  ^ 

479  €.  Description  of  Persons  intended  to  take.  —  The  same 
rule  will  apply  to  the  ascertainment  of  the  persons  who  are  to 
take  under  a  will  or  testament,  when  it  is  made  by  words  desig- 
nating a  particular  class  or  description  of  persons.  Who  are  die 
proper  persons  entitled  to  take  under  the  designatio  personarum 
is  a  point  to  be  ascertained  by  the  law  of  the  place  where  the 
will  is  made  and  the  testator  is  domiciled,  (a)  Thus,  for  exam- 
ple, if  a  testator  should  bequeath  his  personal  estate  to  his  ^  heir 
at  law,'  who  is  the  person  entitled  to  take  under  that  descriptioa 
will  depend  upon  the  law  of  his  domicil.  If  domiciled  in  Eng- 
land it  will  be  the  eldest  son ;  if  domiciled  in  most  of  the  States 
of  America,  it  will  be  all  his  children.*    So  if  a  person  domiciled 

1  Curtis  V.  Ilutton,  14  Ves.  537,  541.     See  also  3  Pet  Appx.  p.  501-303. 

*  Harrison  v.  Nixon,  9  Pet.  483, 504.  On  this  occasion  the  court  said:  'No 
one  can  doubt,  if  a  testator  born  and  domiciled  in  England  during  his  whole 
life  should  by  his  will  give  his  personal  estate  to  his  heir  at  law,  that  the  d^ 
scriptio  pei*8onae  would  have  reference  to  and  be  governed  by  the  import  of  the 
terms  in  the  sense  of  the  laws  of  England.  The  import  of  them  might  beieiy 
different,  if  the  testator  were  born  and  domiciled  in  France,  in  Louisiina,  in 
l^ennsylvania,  or  in  Massachusetts.  In  short,  a  will  of  personalty  speaba^ 
cording  to  the  laws  of  the  testator^s  domicil,  where  there  are  no  other  dream- 
stances  to  control  their  application ;  and  to  raise  the  question  what  the  tesUtor 
means,  we  must  first  ascertain  what  was  his  domicil,  and  whether  he  bad  re- 
ference to  the  laws  of  that  place,  or  to  tlie  laws  of  any  foreign  ooantry.  Xow 
the  ver}'  gist  of  the  present  controversy  turns  upon  the  point,  who  were  the 
person  or  persons  intended  to  be  designated  by  the  testator,  under  the  jqjpcD*- 
tion  of  *'  heir  at  law.*'  If  at  the  time  of  making  his  will,  and  at  his  death,  be 
was  domiciled  in  England,  and  had  a  reference  to  its  laws,  the  designatioQ 
might  indicate  a  very  different  person  or  persons  from  what  might  be  theax 
(we  do  not  say  what  is  the  case),  if  at  the  time  of  making  his  will,  and  of  his 
death,  he  was  domiciled  in  Pennsylvania.  In  order  to  raise  the  question  of  the 
true  interpretation  and  designation,  it  seems  to  us  indispensable  that  the  ooan- 
try by  whose  laws  his  will  is  to  be  interpreted  should  be  first  ascertained ;  and 
then  the  inquiry  is  naturally  presented,  what  the  provisions  of  those  laws  are* 
!Mr.  Burge  has  put  a  number  of  cases  from  the  foreipn  law  on  the  samesubjert- 
He  says:  *  The  legal  effect  of  the  expression,  **  lawful  heirs,"  will  not  be  coo- 
trolled  by  words  which  import  an  equality  of  distribution  amongst  the  heirs; 
but  those  words  will  be  understood  as  referring  to  the  equality  which  is  con- 
sistent with  and  recognized  by  that  law  which  the  testator  is  presumed  tobaTt 
invoked.  The  institution  of  heirs  was  thus  expressed:  *'  Fratrum  et  sororuni 
filios  ac  nepotes  hairedes  legitimos  ex  a?quis  partibus."     (Voet,  lib.  28,  tit  5, 

(a)  See  Dannelli  v.  Dannelli,  4  Bush  (Ky.)  51. 
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Iftiid  should  bequeath  his  property  to  the  ^raale  children 


erUun  per»ood,  and  the  question  should  arise,  a^  well  it  might, 

'  )  If  tiw  whol«  inheritance  were  to  be  divided  jimongst  thoi«e  heira  in 
I  jMkrtJi,  tlic  quiiiiflcation  of  legitimua  hccfps  would  be  dlsrt*garded,  because, 
^km^  Id  tba  order  of  AUCce«sion  establiiihed  bjr  Uw,  the  j^rAiidsonn  nf  one 
^ftaaoOiidiQg  with  the  «ons  of  another  do  not  take  pc^r  capita,  but  per 
^B  Hit  •^ttjUi^  therefore  to  be  obsct-ved  in  the  distribution,  and  which 
Pft  ffetiaii«d  to  hmve  been  Umt  contenipUted  by  the  te^t^it^r,  i«  tt»at 
IT  ll»t  I*''  ndinita,  namely,  an  equality  between  the  stirj>e»»  and  not  l*^ 
MJhm  iiidiriduaU.  (Keo»tad,  di'cis.  3«).)  A  case  aroj^,  in  the  court  at 
Hp»  d  a  father  tkimioiIe<1  in  Brabant,  ^bo  hml,  iu  the  institution  of  hia 
Blired  him  to  allow  that  which  he  ha<l  Wt  him  to  go  to  h\n  Uwful  diib 
It  waa  deckied  Uiat  the  grandfather's  estate  would  devolve  on  tii«>ne 
JM  otiljT  who  would  take  according  to  the  law  of  Brabant  in  the  ca»e  of 
Hy,  namely,  the  children  rtf  tlm  di>t« to  the  exclusion  of  tho»«  of  a  B^oond 
H^  (Slock man n,  CuriiC  Brub,  d«x-ia*  27.)  Under  an  institution  by  the 
Httoo  c^  **brT)tlier9,"  broUu^r«  of  the  whole  blood  only  will  take,  if  ac- 
Big  lo  Um  law  in  the  place  of  the  lex  l<x*i  domicilii,  the  children  of  the 
fB^  mother *a  side  only  are  excUuWd  from  the  Buccession*  (Chritdin.  ad 
^|liL  10.  art,  7.  n.  5.  0;  V'oet,  lib,  28,  tit,  5,  n.  18;  lUwlenb.  de  Jure* 
f  Stat.  Divers,  tit.  8,  c.  2,  n.  6,  p.  1:I5;  Sfiineren,  de  Kepm^.  c.  5, 
Icitator  hmlitute  sla  his  heim  thuse  whom  he  calls  proxiuii.  without 
iprowiioa  pointini;  to  tlios«  who  would  by  taw  iiuccecd  to  him  in 
cy»  and  he  leavcji  no  children^  it  is  doubtful  who  are  entitled  to 
^  whether  thows  who  would  take  according  to  the  law  of  the 

ill  lib  domicil.  or  thoiie  who  were  rvally  and  naturally  the  neat^efit  to  the 
Iter  fti  bluodt  altliongh  according  to  that  law  they  could  not  be  his  heirs. 
li  if  tJt#  iissCator  were  doniicilr*<l  in  a  country  where  the  relations  of  the  de* 
afapolfafr  eoeoeed  in  preference  to  the  surviving  father,  the  latter  is  Uie 
^Htt  |4ood  to  the  deceased,  although  he  is  not  nearest  in  the  order  of  sue* 


i  that  the  term  proximus  would  recctrtt  its  natural  signifiea- 
rin^'ntly  the  father  as  the  nearest  in  blood  would  suctreed,  and 
I  tike  matornal  line.     (Voet  lib.  28,  tit.  5,  n   1&,  and  lib. 
.  ivn»  de  tlepriDS.  c.  0.)     But  tt  is  said  that  this  crmstrue- 
>  lo  defieitd  on  the  degree  in  which  the  law  of  succession  deviates 
lee  of  the  word  proximus.     And  where  in  cases  of  iutim- 
I  nearafl  are  admitted  Ui  the  suceeedciti  with  aome  more  remote 
I  nonslrnetion  would  be  according  to  the  legal  aaniie,     If  therefore 
:  his  wife  at  his  heir,  should  direct  that  tlie  inheritanoe 
:,,  I  r^.,i,.rt  to  the  nearest,  then  according  to  the  jus  Scabtni* 

I  cum),  the  father  would  htt  entitled  U^  one  half,  and 
bradiPf^  i"  inr  Miher  half.  (n»id.;  Sand.  Hecis.  Fris.  lib.  4,  tit.  0, 
tLy  If  the  testator  has  callw]  to  the  succfiviion  tl>OJie  who  are  neai>cat  to 
in  owe  ol  intestacy,  recoun>e  tnu^t  Itehad,  not  to  the  law»  of  Ute  ditTerrnt 
111  which  h^A  imtnovable  prc>{^»erty  is  situated^  to  decitle  who  are  the 
la  f>ti  it  tt>  iUm  lex  loci  domicilii.     Acui  then  it  may 

le  wtui  1  who  will  not  be  the  neaitist  In  blood,     (^nd* 

lib.  A,  tit.  ^.  ii^l.  a,  B;  Voet,  lib.  m,  tit.  K  ti.  !>5,  lib.  28.  til.  &, 
KH  Mantica,  de  ConJ.  ult.  Volunt*  lib.  8,  tit.  14,  n.  10;  Van  U*eiiweii. 
L  For.  pi.  I,  lib.  a,  e.  7,  n.  19;  Neoetad,  decia.  35;  Jtd.  Clarus.  a.  Teetam. 
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whether  by  '  male  children'  be  meant  male  descendants,  that ia, 
descendants  claiming  through  males  only,  the  question  would  be 
decided  by  the  interpretation  put  upon  those  words  by  the  law 
of  Holland. 

479/.  Will  made  at  a  Place  other  than  that  of  Damtcfl.— But 
the  question  may  be  asked  in  these  and  the  like  eases,  what  is  to 
be  the  rule  of  construction  if  the  will  or  testament  is  made  bv 
the  party  in  the  place  of  his  domicil,  but  he  is  in  fact  a  native  of 
another  country  ;  or  if  the  will  or  testament  is  made  in  a  country 
of  which  the  party  is  a  native,  and  according  to  the  forms  of  hw 
in  that  country,  and  yet  at  the  time  his  actual  domicil  is  in  an- 
other country,  by  whose  laws  the  will  or  testament  so  made  is 
equally  good.  The  answer  to  both  questions  is  the  same.  The 
law  of  the  place  of  his  actual  domicil.  Thus  for  example  where 
a  native  of  Scotland  domiciled  in  England,  having  personal  pro- 
perty only,  executed  during  a  visit  to  Scotland,  and  deposited  a 
will  there,  prepared  in  the  Scotch  form,  and  died  in  England;  it 
was  held  that  the  will  was  to  be  construed  according  to  the  Eng- 
lish law.i 

qusest.  76,  n.  13;  Someren,  de  Reprses.  c.  5,  n.  16;  ante,  vol.  2,  p.  S56.)  In  a 
bequest  of  a  pecuniary  legacy,  where  the  will  affords  no  direct  evidence  of  tbe 
currency  in  which  the  testator  intended  it  to  be  paid,  his  greater  familiarity 
with  the  currency  of  the  country  in  which  he  is  domiciled,  than  with  that  of 
any  other  place,  justifies  the  presumption  that  he  has  in  view  that  correocy, 
wheu  he  expresses  no  other  currency  in  which  his  bequest  is  to  be  paid*  The 
father  of  a  family  who  was  domiciled  in  a  village  in  Peyrouse,  in  Italy,  was  on 
a  visit  to  Ancona  on  business.  He  made  his  will  in  the  latter  place,  and  gave 
a  legacy  to  one  of  his  daughters  of  five  hundred  florins.  Florins  were  of  lew 
value  at  Ancona  than  at  Peyrouse,  and  the  question  raised  was,  whether  the 
legacy  should  be  paid  according  to  the  value  of  the  florins  at  Ancona,  or  at 
Peyrouse ;  and  it  was  determined  it  ought  to  be  paid  according  to  the  Talue  at 
Peyrouse,  the  place  of  the  testator's  domicil.  Where  a  legacy  consirts  of  a 
certain  number  of  modii  of  corn,  Hertius  says  that  the  modii  ought  to  be 
according  to  the  measure  of  the  place  of  the  testator's  domicil,  and  not  accord- 
ing to  that  of  the  place  where  the  testament  was  made.  So  if  a  testator,  having 
lands  in  different  places,  devise  a  thousand  acres  without  any  other  expression, 
such  a  devise  must  be  understood  according  to  the  measurement  prevailingly 
the  place  of  his  domicil.'  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  SOl-''^- 
See  also  2  Id.  pt.  2,  c.  9,  p.  855-860;  ante,  s.  271,  271a,  note;  poet,  8.4S4; 
Sand.  Decis.  Frisic.  lib.  4,  tit.  8,  def.  7,  p.  194. 

1  Anstruther  v.  Chalmer,  2  Sim.  1 ;  Harrison  v.  Nixon,  9  Pet.  483,504,505, 
note.  Mr.  Burge  on  this  subject  says:  *  The  law  of  the  place  of  domicilii 
many  cases  affords  the  rule  of  construction,  when  the  testator  has  xised  ex- 
pressions which  are  either  ambiguous  or  of  different  significations  in  different 
countries.     Thus  if  a  testator  does  not  institute  his  heirs  by  name,  but  by  the 


CHAP.  XI.]  WILLS  AND  TESTAMENTS.  671 

479  g.  Change  of  DomicU.  —  Another  question  may  also  be 
propounded.  Suppose,  at  the  time  of  the  making  of  a  will  or 
testament,  the  testator  is  domiciled  in  the  place  where  it  is  made, 
and  he  afterwards  removes  to  another  place,  where  he  is  domi- 
ciled at  his  death  ;  does  such  removal  change  the  rule  of  con- 
struction, so  that  if  there  is  a  difference  between  the  law  of  the 
original  domicil  and  that  of  the  new  domicil,  as  to  the  interpreta- 
tion of  the  terms,  the  law  of  the  new  domicil  is  to  prevail?  or, 
does  th»  interpretation  remain  as  it  was  by  the  law  of  the  original 
domicil?  This  question  does  not  seem  to  have  undergone  any 
absolute  and  positive  decision  in  the  courts  acting  under  the 
common  law.^  (a) 

479  A.  Wilh  of  Immovables.  —  The  same  rules  of  construction 
will  generally  apply  to  wills  and  testaments  of  immovable  pro- 
description  of  those  who  would  succeed  to  his  estate  in  case  he  had  died  intes- 
tate, and  the  rules  of  succession  where  his  real  or  immovable  property  is  situated 
are  different  from  those  which  prevail  in  the  place  of  his  domicil,  or  in  that  in 
which  he  made  his  will,  or  in  that  where  the  judicial  tribunal  is,  which  adjudi- 
cates on  the  will,  the  laws  of  succession  which  prevail  in  the  place  of  his  domi- 
cil are  those  which  would  be  adopted.  And  the  more  general  opinion  is  that, 
even  with  respect  to  the  succession  to  real  or  immovable  property,  the  laws  of 
sttccession  in  the  place  of  domicil,  and  not  those  in  loco  rei  sitss,  prevail.  The 
groand  on  which  this  rule  rests  is  that«  as  it  becomes  necessary  to  ascertain  the 
sense  in  which  the  testator  has  used  the  expression,  and  what  laws  of  succes- 
sion he  contemplated,  it  is  presumed  that  they  were  those  of  the  country  in 
which  he  was  domiciled,  because  it  must  be  supposed  he  was  familiar  with 
those  laws.  There  are  grounds  for  presuming  he  was  acquainted  with  them ; 
but  there  exist  no  grounds  for  presuming  him  to  be  acquainted  with  any  other 
laws  of  succession.  In  aflixing  the  sense  in  which  he  has  used  certain  words, 
terras,  or  phrases,  he  is  presumed  to  have  adopted  that  which  prevailed  in  the 
place  of  his  domicil.  It  has  been  sometimes  said  that  they  ought  to  be  under- 
stood in  the  sense  in  which  they  are  accustomed  to  be  used  in  the  place  where 
the  will  or  contract  was  made.  But  it  would  be  impossible  to  consider  this  as 
a  general  rule;  for  the  residence  of  the  party  in  the  place  may  have  been  for 
so  short  a  time  as  to  negative  the  presumption  that  he  was  even  acquainted 
with  that  sense.'  4  Surge,  Col.  &  For.  Law,  pt.  2,  c.  12,  p.  690,  591.  See 
also  2  Id.  pt.  2,  c.  9,  p.  855-857. 

1  It  was  alluded  to,  and  reserved  for  consideration,  in  Harrison  v.  Nixon,  9 
Pet  483,  502.  See  ante,  s.  473;  4  Burge,  Col.  &  For,  Law,  pt.  2,  c.  4,  s.  5, 
p.  169;  Yates  r.  Thomson,  3  CI.  &  F.  544,  583-589. 

(a)  See  Laneuville  r.  Anderson,  2  i>erson*s  last  domicil,  and  the  place  of 

Sw.  &T.  24;  Boyes  r.  Bedale,  1  Hem.  his    death,   it   would    not    bo    valid, 

&  M.  805.     It  has  been  held  however  although  made  according  to  the  laws 

in  such  case,  that  unless  the  will  was  of  the  testator's  domicil  at  the  time  it 

executed  according  to  the  law  of  the  was  made.    Nat  p.  Coons,  10  Mo.  543. 
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perty,  unless  indeed  it  can  be  clearly  gathered  from  the  terms 
used  in  the  will,  that  the  testator  had  in  view  the  law  of  the  place 
of  the  situs,  or  used  other  language,  which  necessarily  referred  to 
the  usages  and  customs,  or  language  appropriate  only  to  that 
situs.^  (a)  '  Thus '  (to  borrow  an  illustration  from  Mr.  Burge), 
'  in  case  the  limitation  of  a  deed  or  will  were  made  in  England 
in  favor  of  the  heir  of  A.,  a  person  who  had  no  children,  and  the 
settler  or  testator  has  property  in  England,  Jamaica,  and  British 
Guiana,  if  the  construction  of  the  term  heir  was  to  bee  in  con- 
formity with  the  law  of  England,  the  father  of  A.  would  take, 
if  according  to  the  law  of  Jamaica  the  elder  brother,  and  if  ac- 
cording to  the  law  of  British  Guiana  his  father,  brothers,  and 
sisters,  would  take  his  immovable  property.  It  is  not  to  be  pre- 
sumed that  he  used  the  expression  in  three  different  senses,  or 
that  he  adopted  the  legal  import  given  to  it  by  the  law  of  the  one 
place,  rather  than  that  given  to  it  by  the  law  of  either  of  the 
other  two  places.  But  if  his  domicil  were  in  England,  there  is 
the  presumption  that  he  was  acquainted  with  the  sense  attached 
to  it  by  the  law  of  England,  and  that  he  used  it  in  this  sense.'' 
So  if  a  testator  should  devise  his  real  property  to  his  next  of  kin, 
who  would  be  entitled  would  depend  upon  the  construction  giTcn 
to  the  words  by  the  law  of  his  domicil.^  (6) 

479  i,  Boullenois.  —  Foreign  jurists  have  discussed  this  subject 
on  various  occasions.*  Boullenois  says  :  '  When  the  question  is 
respecting  the  interpretation  of  clauses  expressed  in  a  contract  or 
a  testament,  it  is  ordinarily  the  circumstances  of  the  case  which 
are  to  decide  it'  In  effect  we  sometimes  find  clauses  or  disposi- 
tions in  contracts  or  testaments,  which,  from  not  being  suffi- 
ciently developed,  leave  some  uncertainty  of  knowing  whether 
they  are  to  be  understood  according  to  the  law  of  the  place 
where  the  acts  are  executed,  or  according  to  the  law  of  the  place 
where  the  goods  are  situated,  or  according  to  the  law  of  thedomi- 

1  Trotter  r.  Trotter,  3  Wils.  &  Shaw,  407;  4  Bligh,  502.  505;  2  Bui^Col 

6  For.  Law,  pt.  2,  c.  9,  p.  857,  858. 

2  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p.  858.  »  Ibid. 
*  See  Sand.  Decis.  Fri.sic.  lib.  4,  tit.  8,  defin.  7,  p.  194. 

(a)  See  Enohin  v.  Wylie,  10  H.  L.  (b)  Enohin  r.  Wylie,  10  H.  L  Cia. 

Cas.  1;  Chamberlin  r.  Napier,  15  Ch.  1;  Dannelli  r.  Daonelli,  4  Bush  (Kj.) 
D.  614;    Bible  Society  v.  Pendleton,     51. 

7  W.  Va.  79. 
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Dil  of  one  or  other  of  the  contracting  parties^  or  finally  according 
to  some  other  law*  After  citing  the  opinions  of  other  jurists,  he 
declares  his  own  opinion  to  be,  that  the  law  of  the  phtce  where 
»be  act  is  executed  does  not  always  furnish  the  proper  rule  of 
interpretation  in  all  cases  ;^  hut  thai  the  only  rule  which  can  be 
prescribed  is  that  of  determining  according  to  the  different  cir- 
cumstances belonging  to  each  case.  These  circumstances  will 
sometimes  compel  us  to  follow  the  law  of  the  place  of  the  con- 
iract  or  testament,  sometimes  that  of  the  situs  rei,  sometimes 
;hat  of  the  domicil  of  the  party,  and  sometimes  tlie  place  where 
fc©  payment  or  performance  is  to  be.  He  adds  that  he  finds  no 
ioctrine  more  reasonable  than  that  which  Dumoulin  has  laid 
lown  upon  tliis  subject,^ 

^  2  Boallenois,  obs*  46,  p.  489,  490. 

*  2  Boallenois,  obs.  46,  p.  494,  503-518;  Id.  p.  537,  538.  Mr.  Burge  baa 
sited  from  2  BouUenois,  obs,  46,  p.  534  et  seq.,  a  j»aasage  illustrating  Bouile- 
iois'8  opinion.  '  The  terms,*  says  Mr.  Burge*  *  m  which  the  contract  i»  ex- 
ire^aed  may  receive  a  construction,  according  to  the  law  or  amge  of  the  place 
Hherc  the  contract  is  made,  different  from  that  which  is  given  to  them  by  the 
ftwof  the  gituB,  If,  by  adopting  the  one  sense,  tlie  contract  would  be  brought 
rtUiin  the  prohibition  of  the  law  of  the  situs,  that  construction  ought  to  be 
ejected.  But  if  this  would  not  be  the  consequence,  and  the  adoption  of  either 
DfUitiing  wotild  not  afford  a  ground  to  prevent  the  contract  from  being  com- 
Heted  by  the  law  of  the  ti.ituB,  it  has  been  a  question  whether  the  construction 
[iren  by  tlie  law  or  ut^age  of  the  situs,  or  that  given  by  the  law  of  the  place 
rhere  tJje  contract  was  made,  ought  to  prevail.  Thus  in  some  countries,  the 
iroitaUon  by  gift  or  devise  to  a  person,  and  **  si  sine  liberis  disoesaerit'^  to 
lootber,  operates  as  a  substitution.  The  children »  **  j>oHiti  in  conditioae/*  are 
ilao  considered  as  **  positi  in  dlnpositione/'  and  are  entitled  to  take.  Such  was 
lie  law  of  Toukmae.  But  under  Uie  coutume  of  Paris,  the  expression,  **  si  sine 
Eberia/^  imported  only  a  condition,  and  consequently,  if  there  were  no  failure 
dI  children,  there  waa  no  substitution.  The  following  case  occurred,  on  which 
M.  Boallenoi«)  gave  his  opitnon:  The  Comte  de  R.,  domiciled  in  Languedoc, 
iD^e  a  fi^ttlemeDt  on  the  marriage  of  his  son,  who  had  resided  in  Paris  many 
J«irs,  and  the  lady  with  whom  he  married  was  a  native  of  and  domiciled  in 

Piim,     The  comte  executed  a  general  power  of  attorney  to  the  Bishop  of 

io  arrange  ilie  marriage  settlement  By  this  settlement  he  gave  to  his  sou  a 
Bioiety  of  all  hU  estate,  movable  and  immovable,  then  belonging  to  him,  or 
ihould  belong  to  him  on  the  day  of  his  death.  **  Sous  la  condition  que, 
utur  epoiut  dt^ciide  sans  enfans  m^e*,  nds  d©  ce  mariage,  la  moitie  des 
,•4  Itti  pr(?sentement  donnds,  retournera  k  Tafn^  de  ses  freres,  ou  k  Paine 
milles  du  dit  aine;  aprc^s  touted  fois  que  les  conventions  de  la  dite 
lie  future  <5pouse  auront  ete  paydes  et  acquitt^e^,  et  que  deduction  aura 
ite  de  la  legitime  des  filles."  There  were  issue  of  the  marriage,  a  sou 
<1  <iiiughter.  The  real  property  was  situated  in  Toulouse,  The  sou  claimed 
iri^ti^ti ug  tliat  his  father  had  created  a  substitution,  and  that  he  Umk  as  a 
i^Wtitute.    The  daughter  contended  that  uo  substitution  was  created,  that  the 

43 
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479  k.  Foreign  Jurists.  —  We  have  already  had  occasion,  in 
part,  to  refer  to  the  opinions  of  Dumoulin  on  this  subject.^  He 
reproves  the  doctrine,  maintained  by  many  jurists,  that  the 
law  and  custom  of  the  place  where  a  contract  is  made  are  to 
govern  the  contract  in  all  cases.  ^  Et  advertendum,  quod  doc- 
tores  pessime  intelligunt,  L.  si  fundus  de  evicti;  quia  putant 
ruditer  et  indistincte,  quod  debeat  ibi  inspici  locus  et  consae- 
tudo,  ubi  fit  contractus,  et  sic  jus  in  loco  contractus.  Quod 
est  falsum ;  quinimo  jus  est  in  tacita  et  verisimiliter  mente 
contrahentium.'      And  he  explains  himself  thus.      ^  Aut  stata- 


conditioD  had  failed,  and  that  consequently,  the  father  having  died  witiK»t 
making  any  disposition,  she  was  entitled  with  her  brother  as  one  of  thebein 
ab  intestato.  The  opinion  given  by  M.  BouUenois  was,  that  the  import  of  the 
expression,  given  by  the  law  of  Paris,  where  the  contract  was  made,  and  where 
two  of  the  parties  to  it  were  domiciled,  and  the  donor  was  present  by  his  tt^ 
tomey,  must  prevail.  This  opinion  was  confirmed  by  sentence  des  Requites  da 
Palais  of  the  21st  of  August,  1734,  in  favor  of  the  daughter.  But  this  sentoee 
was  reversed  on  appeal,  and  the  decision  was  given  in  favor  of  the  son.  Th«re 
is  great  force  in  the  arguments  by  which  this  learned  jurist  maintains  his 
opinion.  The  principal  ground  on  which  the  decision  proceeded  was,  that  the 
domicil  of  the  father,  the  donor,  was  in  Toulouse,  and  that  it  must  be  presumed 
he  contemplated  the  law  with  which  he  was  acquainted,  rather  than  thit  of 
Paris,  with  which  he  might  be  unacquainted ;  and  that  in  donations  the  inten- 
tion of  the  donor  is  principally  to  be  considered,  since  the  part  of  the  don»  is 
confined  to  the  acceptance  of  the  donation.  But  in  the  present  case  this  ooo- 
si deration  loses  much  of  the  weight  to  which  it  might  otherwise  be  entitiei 
because  the  donor  had  granted  a  general  power  of  attorney  to  a  person  resident 
in  Paris  to  arrange  the  settlement,  and  had  not  prescribed  the  terms  or  condi- 
tions it  should  contain.  It  was  not  in  this  case  insisted,  nor  is  it  the  doctrine 
of  jurists,  that  the  situs  of  the  property  requires  the  application  of  itsUwto 
determine  the  legal  im[)ort  of  any  expression  in  the  contract.  The  text  of  the 
civil  law  is,  that  ^*In  stipulationibus,  et  in  caBteris  contractibus,  id  seqnimar, 
quod  actum  est;  et  si  non  pateat  quod  actum  est,  erit  consequens,  ut  id  seqnft- 
mur,  quod  in  regione  in  qua  actum  est,  frequentatur."  It  has  been  justly  con- 
sidered that  this  rule  is  too  general;  for  that,  if  it  were  universally  foUoired, 
the  intentions  of  the  contracting  parties  must  be  frequently  defeated.  It  has 
been  seen,  in  the  passage  already  cited,  that  it  was  condemned  by  Dumoolin- 
In  his  opinion,  and  he  is  followed  by  BouUenois,  the  interpretation  of  expres- 
sions in  a  contract  must  depend,  not  on  the  place  where  it  is  made,  hot  on  tbose 
other  circumstances  from  which  the  will  or  intention  of  the  parties  maybe  in- 
ferred. Generally  the  interpretation  which  it  would  receive  in  the  place  of 
their  domicil  is  that  which  it  is  most  probable  will  be  conformable  to  their 
intention.'  2  Barge,  Col  &  For.  Law,  pt.  2,  c.  9,  p.  855-857;  2  BouUenoL*. 
obs.  46,  p.  518-533 ;  ante,  s.  275.  BouUenois  gives  other  illustrations  of  his 
doctrine.  2  BouUenois,  obs.  46,  p.  495-518.  Bouhier  seems  to  hold  a  similar 
opinion.  Bouhier,  Cout.  de  Bourg.  c.  21,  n.  220-222. 
1  Ante,  s.  274,  441. 


Xh} 


WILLS  AND  TESTJlMENTa 


675 


loquitur  do  his,  qiim  coEicemunt  Qudam  ordiuationem  vel 

littalem  actus,  et  seniper  inspicitur  statutum  vel  consue- 

ubi  actus  celebratur,  sive  in  contractibuH,  8ive  in  judiciis* 

in  lefttameDtia,  sivQ  in  instrutnentU,  aut  aliis  couiicieiidiii.^ 

SUtutum  loquitur  de  his,  qiue  lueritum  scilicet  Q^\i6m  vel 

neiD  concernunt ;  et  tunc  aut  in  his,  qua;  peudeut  a  voluu- 

to  pttJiium,  vel  per  eas  immulari  iK)ssuut^  et  tuuc  inspiciuntur* 

rcum^Utitia;  voluntatis  quarum,  una  etst  sLatutuin  loci,  in  quo 

locitrahilur,  et  d(miicilii  contrabentium  antiqui  vel  recentit^,  et 

hailed  circuin&taatim.*^ 

479  /.  Uertiufi  lays  down  the  rule  that  the  words  of  a  testator 
n  lo  be  cspeoiiiUy  interpreted  according  to  the  custom  of  the 
iMJOm  where  the  testator  had  his  origin  or  domicil.  '  Hino  juris- 
noBulti  rerlm  testatoria  praecipue  interpretantur  secundum  loci 
,  ubi  testator  originem  vel  domicilium  habeat.*' 
bt  lies  it  by  the  case  of  a  bequest  of  so  many  mea- 

of  wheat,  or  no  many  acres  of  land,  where  the  question 
to  the  quantity  of  the  measures  or  of  the  acres,  whether 
K>  be  understood  according  to  the  lex  loci  of  the  testiiment,  or 
the  lex  domicilii  of  the  testator.^  The  like  doctrine  is  adopted 
>y  John  Vuet,  by  Stockmans,  by  Christinaeus  by  Rtidenburg, 
by  Saridius,^  Stockmans  uses  the  following  language  : 
Noo  exigua  vi«  est  communis  regula,  qua;  diclat,  testa toi^em  in 
eenseri  di^ponitionem  suam  aptaie  jure  illius  loci,  ubi  agit 
teslftloeDtum  condit,  et  consuetudinem  ac  leges  municipalea  loci 
itifluere,  ac  temperare  genei'ales  te^^tantium  locutiones  et 
fii|Wiitiofies».' *  Paul  Voet  says:  'In  tipecie  autem  consuetudo 
Trrlia  arnbigua  interpretatur :  et  si  non  appareat,  quid  actum 
inter  cootmhentes,  ad  earn,  tanquam  rerum  ac  verborum 
,  recurritur.  Quam  etiam  in  pei^crutanda  testatoris 
^diLotate.*  ^ 

'  Motta*  Optrm,  torn.  9.  Comm.   id  Cod   1,  1,  p,  664*   od,  1081;  Mle, 
mK  VIA,  441;  3  BoaUtt&oia,  ob».  46,  p.  49^. 
<  Md. 

«  Bertii  Op,  dt  CoUU*  Ug.  s.  6.  n.  3,  p.  222,  ed,  1710;  Id.  p.  15S,  «d.  1737; 
t  BuipK  Cot*  ft  For.  Law.  pt.  2,  c.  9.  p.  859«  860. 

«  Ibid.;  Miilta.  Op«»,  U>m.  1,  d«  Fiefn,  s.  33,  n.  86.  p.  410,  ed.  Iflfll. 

•  8m  uito,  i.  479  *.  iiolii;  4  Burp,  Col.  k  For.  Law,  pt,  2,  c.  12»  p,  C>91-' 
Hi,  «lii9«  Ihm  opliiloiii  o!  the«e  jurist«  are  cit#d. 

*  Sloobn.  Dick.  127,  a.  1,  p.  27. 
'  P.  Voel«  di  Statttl.  1. 3»  o.  1,  n,  2,  p.  100,  od  1715;  Id  p.  111.  od.  1<K»L 
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479  m.  General  Ride.  —  Indeed  it  may  be  laid  down  as  a  gei^ 
ral  rule,  that  wherever  words  of  an  ambiguous  signification     ^ 
different  significations  in  different  countries  are  used  in  a  wlXj 
they  are  to  be  interpreted  in  the  sense  in  which  they  are  used  £0 
the  law  of  the  testator's  domicil,  which  he  may  be  presumed 
either  to  be  most  familiar  with  or  to  have  adopted.     Saudiiu 
says :  *  In  ambigua  hac  testatoris  voluntate  spectandum  esse  coo- 
suetudinem  regionis,  in  qua  testator  versatus  est.'  ^    The  same 
rule  has  been  recognized  in  England,  or  rather  it  has  been  gene- 
ralized ;  for  it  has  in  effect  been  held  that,  in  the  construction  of 
ambiguous  instruments  or  contracts,  the  place  of  executing  them, 
the  domicil  of  the  parties,  the  place  appointed  for  their  execu- 
tion, and  other  circumstances,  are  to  be  taken  into  consideration.* 

479  n.  Necessity  of  Probate.  —  In  respect  to  another  point, 
whether  a  court  of  equity  can  enforce  a  foreign  will,  of  which 
there  has  been  no  probate  obtained  from  our  own  courts,  the 
principle  seems  clear  that  it  cannot.  A  court  of  equity  can  knov 
nothing  of  a  will  of  personalty  in  England,  unless  it  has  first 
been  adjudged  a  will  in  the  proper  probate  or  ecclesiastical  court 
A  fortiori  the  rule  must  apply  to  a  foreign  will. 

*  Sand.  Decis.  Frisic  lib.  4,  tit  8,  defin.  7,  p.  196. 

*  Lansdowne  t?.  Lansdowne,  2  Bligh,  60,  87;  4  Barge,  Col.  &  For.  Liw, 
pt.  2,  c.  12,  p.  590,  591.  See  Bimbury  v,  Bunbury  (before  Lord  CotteDham) 
3  Jut.  p.  644;  1  Beay.  318. 
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snocBastoK  and  distribution. 


>.  Suhy'eti  of  the  Chapter.  —  Having  considered  the  operation 

foreign  law  in  regard  to  tefltaments  of  inoval»le  property  and 

iiDDioTahle  property,  we  next  proceed  to  the  right  of  succes* 

10  in  ca«ed  of  intestacy,  or,  as  the  phrase  is,  of  succession  ab 

UstHMo.     And  here,  the  preceding  discussions  have  left  little 

Oft  to  be  done,  than  to  state  the  general  principles  applicable 

Cftdi  Ppecies  of  property, 

481*  Mc^rabUi.  —  First  in  relation  to  movable  property*  The 
hifenal  doctrine,  now  recognized  by  the  common  law«  althaugh 
vnerly  much  contested,  is  tlmt  the  succession  to  personal  pro 
irty  is  governed  exclusively  by  the  law  of  the  actual  domicil  of 
ki  intestate  at  the  time  of  his  death.^  (a)     It  is  of  no  eonse* 

*  Mamf  <»l  Ibe  aothorities  to  sustain  this  point  have  been  already  cited. 
Hi,  i.  I8CM85,  465-474.     Bat  aomo  others  mny  be  here  referred  to.     Tipon 

npOD*  Ambler,  25;  TIjomo  ik  Wntkins^  2  Ves.  35;  1  Chitty  on  C'am.  k 
mif.  Ml;  SilJ  r.  Worawkli.  1  IL  Bl.  mO,  091;  Bruce  v,  Bruee^  3  B.  &  P. 
i.  Mils;  Iluntrr  v.  PotU,  i  T.  IL  1:^2;  Potter  o.  Brown*  5  Host,  1341;  Birt* 
ynb  r.  rmrdiW,  5  B.  k  C.  4*18,  45(Mr»5;  9  Bligh,  32-^;  2  CL  k  h\  571; 
Mn  r  Tlioinsont3  CI.  k  F.  554;  llolwrUon  on  Succeanion,  c.  6,  p.  101-117; 
L  ■lI,  p.  U8-201;  Thornton  v.  Curling,  8  Sim.  310;  Price  v.  l^cwhurst, 
Mb.  370,  299;  Moort  v  Budd,  4  lUgg.  Ere  34(1,  352;  4  Btirge,  CoL  k  For 
kv;  pt  2«  c-  4,  «.  5»  p.  156-170;  unbe^  n.  302,  3«7»  378.  For  a  long  time  the 
V  of  Seolla&d  «•§  rnisetltod  od  tKis  point ;  but  it  now  cotncide*  with  that  of 
i^llBd.  ftobertMrn  on  SuOOtSilfon,  ubi  ^upra  ;  i  Burgo,  uhi  fupra  ;  Stairs, 
mi.  b.  a»  IH.  a,  •*  35;  Enk<  Insilt  b.  3,  tit,  IK  s.  4  ;  Livennore,  Diiia^rt.  162, 
a;  INiH^  r.  Tofrnts,  2  MArt.  N,S,  (La,)  90;  ShulU  u.  Puker,  3  Paige 
L  T.)  \m\  Di  Sobry  r.  Do  Ubtn>,  2  Harr.  k  J.  (Md.)  193.  221,  228; 
fAmm  w.  Emmi,  4  Johns.  Ch,  (N.  Y.)  400;  20  Johns.  (N.  V.)  229;  V^ 
iMbi  V.  Itef«lkr,  a  Johns,  Ch*  (N*  Y.)  190 ;  £rektoe»  lust.  K  3,  tit  2,  a.  40, 

(•)  ftw   Sfiiir«  r,    Nfrw   York,  2  ParAgnaT,  L.  R.  2  P.  &  M,  208;  Rm. 

Ch.    (N/t.)    173;    Enni*   o.  sell  r.    MAildcn,  95  III  485;  .Vooottl 

14   Hotr.   400;    Lmwrenoe   v*  p.   Kemp,   M    Md.  73;    SUughier  r. 

21   Coiigi.  mi\   Boloomb  GarlAnd,   40   MiM.    172;    Wilkins   v. 

16  Oooft.  127;   Lyncb  r.  Ellett,  9  WaII  740. 


678  CONFLICT  OF  LAWS.  [s.  48148U. 

quence  what  is  the  country  of  the  birth  of  the  intestate,  or  of  his 
former  domicil,  or  what  is  the  actual  situs  of  the  persoDal  pro- 
perty at  the  time  of  his  death ;  it  devolves  upon  those  who  are 
entitled  to  take  it,  as  heirs  or  distributees,  according  to  the  law 
of  his  actual  domicil  at  the  time  of  his  death.^  Hence  if  a 
Frenchman  dies  intestate  in  America,  all  his  personal  property, 
whether  it  be  in  America  or  in  France,  is  distributable  according 
to  the  statute  of  distribution  of  the  state  where  he  then  resided, 
notwithstanding  it  may  differ  essentially  from  the  distribution 
prescribed  by  the  law  of  France,  (a) 

481  a.  Persons  entitled.  —  So  the  like  rule  prevails  in  the  as- 
certainment of  the  person  who  is  entitled  to  take  as  heir  or  dis- 
tributee. The  law  of  the  domicil  .therefore  is  to  decide  whether 
primogeniture  gives  a  right  of  preference,  or  an  exclusive  right 
to  the  succession,  and  whether  a  person  is  legitimate  or  not  to 
take  the  succession.  So  whether  persons  are  to  take  per  capita 
or  per  stirpes ;  and  the  nature  and  extent  of  the  right  of  represen- 
tation. Thus,  for  example,  in  England  and  in  some  of  the 
American  states  there  is  no  right  of  representation  beyond  that 
of  brothers'  and  sisters'  children,  as  to  the  right  of  distribution, 
in  cases  of  intestacy,  of  movable  property.  If  therefore  a  man 
should  die,  leaving  a  brother  and  sister  and  the  grandchildren  of 
a  deceased  brother,  the  latter  would  not  take  anything  in  virtue 
of  a  representation  of  the  deceased  brother.^ 

41 ;  Id.  b.  3,  tit.  9,  s.  4;  2  Kames,  Eq.  b.  3,  c.  8,  a.  3,  4,  p.  333,  345;  1  Bonl- 
lenois,  obs.  20,  p.  358 ;  2  Boullenois,  54,  57 ;  Fergusson  on  Marr.  &  Div.  3J6, 
301;  Vattel,  b.  2,  s.  85,  103,  110,  111;  1  Hertii  Opera,  de  Collis.  Leg.  8. 4. 
n.  26,  p.  135,  ed.  1737;  Id.  p.  192,  ed.  1716;  Hubenis,  de  Confl.  Leg.  lib.  1. 
tit.  3,  8.  15;  Heniy  on  Foreign  Law,  p.  13-15,  46,  196;  J.  Voet,  ad  Pand.  38, 
17,  8.  34,  p.  590;  Harvey  v.  Richards,  1  Mason,  418;  2  Froland,  M^m- 
1294;  2  Dwarris  on  Statut.'  649;  Pi'ice  v.  Dewhurst,  3  My.  &  Cr.  76,  82;  Pres- 
ton I'.  Melville,  8  CI.  &  F.  1, 12. 

1  Ibid. 

a  Burge,  Col.  &  For.  Law,  pt.  2,  c.  4,  s.  5,  p.  156-160.  As  in  cases  d 
movable  property,  the  law  of  the  domicil  is  thus  held  to  regulate  the  succe*- 
sion  and  distribution  thereof,  the  question  may  often  become  important,  what 

(a)  So  if  a  person  dies  abroad  in  by  that  decision,  and  is  bound  to  ad- 

the  country  of  his  domicil,  and  by  the  mit  such  natural  son  to  dispute  a  will 

law  of   that  country  his   natural  son  ofitered  in  the  English  court,  disposing 

is  entitled  to  inherit  his  father's  pro-  of  his  personal  property  in  England  to 

perty  as  heir  at  law,  and  the  courts  of  other  parties.      Doglioni  v,  Crispin- 

that  country  have  adjudicated  upon  Law  Rep.  1  H.  L.  301.     SeeGood^of 

such  right,  an  English  court  is  bound  Weaver,  36  Law  J.  Prob.  &  Mat.  41 
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481  4-  Forei^Juristtt. — This  sanre  doctrine  is  maintained  with 
bnxadnesa  hy  foreign  jurists.  It  is  founded  in  a  great 
ure  upon  the  doctrine  that  movables  have  no  situs,  and  ac- 
ipanj  the  person  of  the  owner;  so  that  in  fictione  "juris,  lliey 
alirays  deemed  tc>  be  in  the  place  of  his  domiciL  ^Mol>i1ia 
lieqaiiiitQr  personam,  et  ejus  ossibua  adhiurent/ *  Thus  Roden- 
burg,  referring  to  the  effect  of  a  change  of  domicil  on  duccession, 
Iftkai  Iba  very  distinction  between  movable  property  and  immo- 
vmble  pmperty,  founded  upon  its  nature  and  character  'Jus 
l«bt»  stiocedeudi  immobilibua^  semper  a  loco  rei  sitie  metiendum, 
Ime  Qoti  pertiuet ;  suecedendi  mobilibus  pertinet;  quod  ea  cerlo 
loeo  noo  circurajicripta^  comiteutur  personam  a  domicilio  ejus 
Beetpientia  leges/  ^  BouUenois  fully  concui-s  in  this  opinion.^ 
Bargoodmi  holds  the  some  opinion.^  Perhaps  it  might,  with 
^itite  as  much  accuracy,  be  said  that  the  doctrine  is  founded  in  a 
puUliu  policy,  observed,  ex  comitate,  by  all  nations,  from  a 
of  its  general  convenience  and  utility^  and  its  tendency  to 
tftdleas  embarraa^menta  and  conflicts,  where  personal  pro- 


li  til*  aolaal  donticll.     As  to  tbia  see  ante^  a.  44-50.     Upon  Uiii  suhjoci  niauj 

lUenlt  «|acati<nui  may  ari«e.     See  for  example  De  Bonneral  v.  Ue  lionnermU 

I  Cnrtebi*  §56;  Aitortit^  (General   v.  Dunn,  S  M.  «t  W.  51L     Bat  the  rale 

toil  may  rvqutnr  name  modification,  where  tlie  law  of  the  domicil  of  the  iiitca- 

■Mril  iolCftiM  to  take  away  the  righUi  of  persons  who  might  otherwise  xuo- 

^^BlO  VOVablt  property  in  another  country  by  a  Rort  of  hostile  i-tfrvenity. 

^^B  fl  Im0  biPfl  aaid  that  und^T  the  Berlin  and  Milan  dccreea  pasfu^d  by  Na- 

IJ^PPV  S*gfiaboi«n   were  reTidere<l  incaftablc  of   finceeeding  U»  the  personal 

ol  tuUcULea  dying  in  lUly.     Such  a  law  might  r^n^uire  £nglmitd  to 

the  opfrmUou  of  the  gi.*tieral  rule  ai^  to  ]^i4»rm>tml  pra[i€'rty  of  th«  samo 

•it«t»te  in  England.     See  Ko«ter  v.  Supte,  1  Cnrt^iM,  Ecc.  OMl;  ante^ 

^  479L  miIb.     Suppose  a  person  should  die  in  tranjiitu  from  his  aequirod  domi* 

al,  tlie  question  might  then  ari»e,  wbelhcr  llie  law  of  his  native  domicil,  or  of 

aociitirNl  domicil,  or  of  hin  intended  dumicil,  was  to  govern.     It  aeema 

that  a  domicil,  whether  native  «r  acquired,  is  not  lost  by  a  mere  aban- 

iL    li  li  not  defeated  animo  tneivly,  but  animo  et  facto,  and  neceaaarily 

iibtll  a  snliseqnent  domicil  U  acquired,  at  least  unless  the  party  diaa 

mncfiUl  to  liU  intended  domicil     This  last  qualification  of  the  dr>otrtne« 

bd  hj  a  loomed  judgi*,  may  be  exactly  the  point  of  a  doubt  wh^tlier 

ii  yorki  Ibo  niJe.     Munroo  r.  Doug! on*  5  Madd.  370.     See  al^  2  BouUenois^ 

gK  fiO*  00:  Jennijion  r.  Ilapgood,  10  Pick.  (Ma^s,)  TT«  Od. 

i  Sea  ftste^a.  362,  877,  37«;  4  Burge,  CoL  &  For  Law,  pt.  2,  c.  4, «,  5, 

nFkKlix,  Conflit  dea  Lois,  Herue  t^trang.  et  Fr«n^.  torn.  7*  It^iO,  «*  32, 
tnlMirg,  4s  DiT.  StaL  Ut.  2,  pt  2^  c  3.  a>  1 ;  2  Boullenoia,  Appx> 
ji.  i...  ^  6«ill«iioii,  e.  2,  p.  51. 

•  2  Bo«II«4)i>ifi,  oba.  U,  p.  57,  63,  64. 

«  Ettffundiiii,  Irvet  2,  n.  20, 21 ;  Id.  tract  1,  n.  26* 
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perty  has  often  changed  places;  which  is  the  view  entertained bj 
John  Voet.^ 

482,  Paul  Voet  has  put  the  principle  in  a  compendious  man- 
ner. ^  Idem  ne  inferendum  de  statutis,  qu»  spectant  successiones 
ab  intestato  ?  Respondeo,  quod  ita ;  rem  enim  afBciunt,  Don  per- 
sonam, ut  legibus  loci,  ubi  bona  sita  sunt,  vel  esse  intelliguntor, 
regi  debeant.  Immobilia  statutis  loci,  ubi  sita ;  mobilia  loci  statu- 
tis,  ubi  testator  habuit  domicilium.'  ^  And  again :  *  Verum  an, 
quod  de  immobilibus  dictum,  idem  de  mobilibus  statueudumerit? 
Respondeo,  quod  non.  Quia  illorum  bonorum  nomine  nemocen- 
setur  semet  loci  legibus  subjecisse.  Ut  quae  res  certum  locum 
non  habent,  quia  facile  de  loco  in  locum  transferuntur ;  adeoque 
secundum  loci  statuta  regulantur,  ubi  domicilium  habuit  de 
functus.'  ^ 

482  a.  Sandius,  in  speaking  of  successions,  takes  the  like  dis- 
tinction between  movables  and  immovables.  'Aliud  judicium 
est  de  mobilibus  quae  ex  conditione  personarum  legem  accipiunt, 
nee  loco  continuere  dicuntur,  sed  personam  sequuntur,  et  ab  ea 
dependent;  et  ideo  omnia  ubicunque  mobilia  legibus  domicilii 
subjiciuntur.'  ^  Strykius  affirms  the  same  doctrine ;  as  do  Gaill 
and  Christinaeus  and  John  Voet.*  The  latter  says :  *  Caeterum 
occasione  variantium  in  successionem  intestatam  statutorum,  gen- 
eraliter  observandum  est,  bona  defuncti  immobilia,  et  quae  juris 
interpretatione  pro  talibus  habentur,  deferri  secundum  leges  loci, 
in  quo  sita  sunt ;  adeo,  ut  tot  censeri  debeant  diversa  patrimonia? 
ac  tot  hsereditates,  quot  locis,  diverse  jure  utentibus,  immobilia 
existunt.  Mobilia  vero  ex  lege  domicilii  ipsius  defuncti,  vel  quia 
semper  domino  prsesentia  esse  finguntur,  aut  (ut  exposui)  ex  co- 
mitate, passim  usu.'  ^     By nkershoek  is  equally  positive.     '  Omnino 

1  J.  Voet,  ad  Pand.  38,  17,  n.  34,  tom.  2,  p.  596;  post,  a.  482  a,  Dote. 

a  P  Voet,  de  Stat.  s.  4,  c.  3,  n.  10,  p.  135,  ed  1716;  Id.  p.  153,  ed.  1661; 
ante,  s.  475. 

»  P.  Voet,  de  Stat.  s.  9,  c.  1,  n.  8,  p.  255,  ed.  1715;  Id.  p.  309,  ed.  1661 
See  also  to  the  same  point,  J.  Voet,  ad  Pand.  1,  1,  4,  pt.  2, n.  11,  p.  44;  ts^^ 
8.  362,  n.  3. 

*  Sand.  Decis.  Frisic.  lib.  4,  tit.  8,  defin.  7,  p.  194. 

»  Strykius,  de  Success.  Diss.  1,  c.  4,  n.  3;  Gaill.  Pract.  Obs  lib.  2,  obs.  124, 
n.  18,  p.  552;  Christin.  Decis.  Cur.  Belg.  vol.  2,  decis.  3.  n.  2,  3,  p. 4;  J.  Voet, 
ad  Pand.  38,  17,  de  Success,  ab  Intestato,  n.  34,  tom.  2,  p.  596;  Foelix,  Con- 
flit  des  Lois,  Revue  fitrang.  et  Fran9.  torn.  7, 1840,  s.  37,  p.  307-311;  4  Barge, 
Col,  &  For.  Law,  pt.  2,  c.  4,  s.  5,  p.  156-158. 

«  J.  Voet,  Com.  ad  P^nd.  88,  17,  n.  34,  tom.  2,  p.  596. 
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ittLT  interest  scire  non  tam  ubi  quis  deces&it,  quam  ubi  doccdens 
»iiiiciliatii  habuit ;  nam  si  hoc  sciaiuus,  gecundum  leges  domicilii 
mdilas  intestatt  defertur,  sive  major,  sive  minor  decesseiit 
lod  ad  mobUia  oempe,  et  qu®  pro  mobilibus  habentur/  ^ 
4S3*  Immcfvabte9. —  Secondly,  in  relation  to  immovuble  pro- 
rty,  Atid  her«  a  very  different  principle  prevails  at  the  com- 
m  law.  The  descent  and  heirship  of  real  es^tate  are  exclusively 
reroed  by  the  law  of  the  country  within  which  it  is  actually 
sate*  No  person  can  take,  except  those  who  are  recognized  a.s 
fitimale  hcim  by  the  laws  of  that  country;  and  they  take  in 
f  pitrpgrtioQS  and  the  order  which  those  laws  prescribe*  This 
tbe  tiidlspiilable  doctrine  of  the  common  law.' 
188  a,  F&r^iffn  JurisU*  —  Foi'eign  jurists  are  not  indeed  uni- 
mtty  agreed  even  as  to  this  pointy  although  certainly  they 
l»  lett  Uian  in  mo&t  other  cases.  It  may  truly  be  said  that 
Igsneimlity  of  them  (having  a  great  weight  of  authority)  un* 
iifoeaUy  admit  that  the  descent  and  distribution  of  real  estate 
I, and  ought  to  be  governed  by  the  lex  rei  8ttie.'  On  this  head 
uifhi  seem  almost  sufficient  to  adopt  the  language  of  John 
lit  in  bis  classification  of  real  and  personal  statutes.  He 
lioes  lo  the  class  of  real  statutes  whatever  regards  inheri- 
*  Quo  pertinet  jura  succession um  ab  intestate  ;  quonam 


>  %alnrt*  QiiMl.  FriTsi.  Jar.  lib.  1,  c.  16,  p.  I7d.  180. 
« 4  hasrgt.  Col.  k  For.  Uw,  pi.  2,  c.  4.  a.  6.  p.  151,  152;  BirtwhUUo  n. 
^iO,  S  E.  ft  C.  p  451,  452;  6  Bligh,  479,  note;  0  BUgh,  32-SS;  1   Rob. 
K  €37;  anle,  i.  M4<-3(»6,  42(M20;  |>Mt,  b.  483  a,  not^;  BuDbury  v.  Bun- 
IfViJar.  644;  1  B^fsv.  318, 

^  *niia«tboritie« to  ihlii  point  alsohs?#  b«cn  slreadj  cited,  snta,  m.  424-448. 
Mtwiilstlt  r.  V»rdilU  5  B.  &  C*  4^;  ITniUHl  SUUta  v.  Cm4>y,  7  Cranch, 
;  Ksrr  V,  Moon,  1»  Wheat.  2^,  570;  McCormick  v,  SiilUvant,  10  Wh<*at. 
;  Illf%  iu  Msytr,  10  Wheat.  400;  Hodord  v,  NichoU,  I  rVige  (N.  Y  ) 
!  C«llirt^  Dswnpnri,  1  rick.  (Mas**)  $1 ;  Wills  r.  Cowprr,  2  niimm.  124; 
miB  Opm^  d«  CoI1i««^  W.  f^^  4,  n.  20,  p.  135;  1  BouUenoi^,  25,  223.  &e. 
Mui«l,  H4m.  eo,  01,  65;  P.  Vcict,  de  8Ut.  ».  4,  c.  2,  n,6,  p,  123;  J.  VoeW 
L  4.  pi*  2,  §*  8,  p.  30;  Emk.  hist.  b.  8,  tit.  2, «.  40,  41,  p.  515; 
CEarr*^  ♦  -^  4,  p.  637;  Ilubflru*,  lib.  1,  tit  3,  «.  15;  2  Dwar- 
p.  640 :  ;:,  pt.  2,  tit  2,  c  2 ;  2  Boul}c»iioi»»  A(^px.  p.  50, 

9  Boalbiiob,  51,  u«.  v^  >    J  Froland,  M4m.  c.  7,  p.  12?)S;  FmliTL.  Conflil 
fitraag.  et  Fraix?.  torn,  7,  1810,  n.  37,  p.  307-312;  4  Burj^* 
fWm.  Law,  pt  2,  c,  4,  t.  5,  p.  151-156.     Since  the  pr«»ceclittg  »b««U 
off  I  kiaT€>  a«oertaiii«id  that  th«  eiM  of  Btrtwhi.^U«  v.  VardiU, 
tiai  bMn  affirmed  In  tho  Iloiyie  of  Lords.     1   linh  A  pp.  627. 
Ibal  by  thu  law  of  England  no  pinion  €»iild  inherit  laadi 
I  Dd(  bora  after  th«  marriagt  of  bii  parent** 
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ordine  ad  bona  quaeque  ab  intestate,  quisque  in  capita,  Tel  stirpes, 
vel  lineas,  vel  jura  primogeniturse  admittendus  sit ;  qua  ratione 
legitimi  aut  illegitimi,  agnati,  cognati  vocentur;  quaeque  his  sunt 
similia  plura.'  ^  Rodenburg  is  equally  decisive.  *  Jus  rebus  8u^ 
cedendi  immobilibus  semper  a  loco  rei  sitae  metiendum.'*  Fro- 
land  gives  the  rule  in  the  most  concise  but  energetic  tenns, 
attributing  the  language  to  Dumoulin :  *  Mobilia  sequuntur  perso- 
nam ;  immobilia  situm.'  ^  Dumoulin  says :  *  Aut  statutum  datur 
in  rem ;  puta,  bona  decedentis  veniant  ad  primogenitum  ;  et  tunc 
attenditur  statutum  loci,  in  quo  sita  sunt  bona.'  *  Bynkershoek 
in  his  bold  and  uncompromising  manner  asserts  that  the  rule  is 
so  well  established  that  no  one  dares  to  open  his  mouth  against 
it.  ^  Immobilia  enim  deferri  ex  jure,  quod  obtinet  in  loco  rei  sits, 
adeo  recepta  hodie  sententia  est,  ut  nemo  ausit  contra  hiscere/* 
483  b.  Paul  Voet  says:  'Quid  si  circa  successionem  ab  iutes- 
tato,  statutorum  sit  difformitas  ?  Spectabitur  loci  statutum,  obi 
immobilia  sita,  non  ubi  testator  moritur.'  ®  Rodenburg,  speaking 
of  laws  which  are  purely  real  (quae  quidem  jure  precipui  mere 
realia  sunt),  says :  '  Cujusmodi  appellamus  ea,  quae  de  modo  di- 
videndarum  ab  intestate  haereditatum  tractant,  territorium  non 
egredientia ;  conspirant  enim  eo  vota  fere  omnium,  bona  ut  dijo- 
dicentur  sua  lege  loci,  in  quo  sita  sunt  vel  esse  intelliguntur.'^ 
Burgundus,  after  remarking  that  there  is  a  diversity  of  opinion 
upon  this  subject  among  jurists,  some  holding  that  the  law  of  the 

1  J.  Voet,  ad  Pand.  1,  4,  2,  s.  3,  torn,  1,  p.  39;  Id.  38,  17,  n.  34,  torn.  2, 
p.  596. 

^  Rodenburg.  de  Div.  Stat.  pt.  2,  tit.  2,  c  2,  p.  59 ;  2  BouUeDois,  Appi- 
p.  54,  57.  See  also  Henrys,  Oiuvres,  torn.  2,  lib.  4,  c.  6,  quest.  105,  Obs. 
Bretonnier,  p.  613,  614,  ed.  1771. 

'  2  Froland,  Mem.  1289.  I  cannot  find  any  such  expressive  language  used 
by  Dumoulin  in  the  passage  cited  by  Froland,  and  therefore  conclude  that  it  i? 
his  own  concise  statement  of  Dumoulin's  opinion,  in  which  he  is  certainly 
correct.  The  passages  cited  Moliu.  Opera,  torn.  2,  p.  701,  ed.  1681,  Cou- 
tiimes  de  Senlis,  art.  140,  747,  Coutumes  d'Auvergnc,  art.  4;  Id.  Conail.  53, 
p.  964;  Id.  torn.  3,  p.  554,  Conclus.  de  Statut. 

*  Molin.  Oper.  Com.  in  Cod.  1,  h  1,  Conclus.  de  Statut.  p.  556,  ed.  16S1. 

*  Bynkers.  Quest.  Privat.  Jur.  lib.  1,  c.  16,  p.  180;  ante,  s.  381. 

*  P.  Voet,  de  Statut.  s.  9,  c.  l.n.  3,  4,  p.  252,  253,  ed.  1715;  Id.  p.305- 
307,  ed.  1661 ;  ante,  s.  433,  475.  Paul  Voet  gives  a  long  list  of  authorities, 
supporting  the  doctrine  ut  immobilia  statutis  loci  regantur,  ubi  sita.  P- 
Voet,  8.  9,  c.  1,  n.  4,  ubi  supra. 

f  2  Rodenburg,  de  Divers.  Statut.  tit.  2,  c.2,  s.  1,  n.  1:  2  Boullenois,  Appx- 
p.  14;  Id.  p.  74. 
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itns  of  the  property  is  to  govern*  some  that  the  law  of  the  domi- 
lil  of  the  intestate,  and  some  few  that  the  hiw  of  the  place  whei^e 
e  intestate  happened  to  die,  then  asserts  his  own  opinion. 
BoDorum  duse  Bunt  species ;  alia  enim  mobilia  siint,  alia  immo- 
;  ilia  a  persona,  h£ec  a  situ  cujusque  provincise  legem  acci- 

int;  videlicet,  nt  nulla  habita  ratione  originis,  aut  mortis,  ant 
omiciUi,  tarn  ha?redum,  qnam  ipsius  defuncti,  dividantur  secnn- 
urn  consuetudinea  locorum>  ubi   bona  vel  sunt,  vel  sita  esjse 
telUguntur/  * 

483  e,  BouUenoia  treats  the  subject  as  so  entirely  free  from 
oabt  as  to  require  no  comment  or  explanation.^    D'Argentr<S, 

we  have  seen,  resoliitel}'  maintains  the  same  opinion.^  Sun- 
itis  says;  *  Contra  tamen  viilgo  a  doctoribus  receptum  est,  statuta 
e  bonis  et  successione  in  testa  ti  disponentia  esse  realia,  nee  egredi 
nes  territorii.  Atque  ita  fieri,  ut  secundum  diversitatem  statu- 
orum  diversiraode  succedatur,  non  aliter,  quam  si  per  fictioaem 
nius  hominis  diversa  sunt  patrimonia.  Et  immobilia  sunt  sub 
nrisdictione  loci  in  quo  jacent.  Statutum  igitur  Hollandiae  non 
xtendit  se  ad  res  immobiles  in  Frisia  sitas ;  sed  istse  subjacent 
i&positione  juris  communis  quod  in  Frisia  obtinet.*  * 

483  d.  And  not  to  dwell  upon  a  point  which,  although  not 
rithout  controversy  among  foreign  jurists,  is  generally  esta- 
ilisbed,  we  may  quote  the  opinion  of  Huberus,  His  langut^e  is  : 
Non  potest  heic  omitti  qneestio  frequens  in  foris  hodiernis,  a  juris 
omani  tamen  aliena  terminis:  Quia  ssepe  sit,  ut  diversum  jus 
mccedendi  ab  intestato  in  locis,  ubi  dcfunctus  habuit  domicilium, 
,ique  in  iis  locis,  ubi  bona  sita  sunt  obtineat,  dnbitatur,  seeundara 
trius  loci  leges  successio  regenda  Bit.  Communis  et  recta  sen- 
;entia  est,  in  rebus  immobilibiis  servandum  esse  jus  loci  in  quo 
K>tia  sunt  sita  ;  quia  cum  partem  ejusdera  territorii  faciant, 
iversa3  jurisdictionis  legibus  adfici  non  possnnt*  Verum  in 
lobilibus  nihil  esse  causae,  cur  aliud  quam  jus  domicilii  seqiia- 
lur ;  quia  res  mobiles  non  habent  affectionem  versus  territoriura, 
»d  ad  personam  patrisfamilias  duntaxat  j  qui  aliud  quam,  quod 
1  loco  domicilii  obtinebat,  voluisse  videri  non  potest.'^ 

*  Burgundus,  tract.  1,  n.  36,  p.  38. 
»  1  BouUenois,  oU.  20,  p.  358;  2  BouUenoia,  obs.  41,  p.  383. 

•  Ante,  B.  438. 

♦  Sand.  Decjs.  lib,  4,  tit.  8,  dcfin.  7,  p.  104. 

•  Hubems.  vol.  1.  lib.  3,  de  Succ^b^.  n-  (s),  p.  278.    See  also  4  Burge,  Col. 
For.  Law,  pt  2,  c.  4,  s.  5,  p.  Io0'152>  lo4,  155. 
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484.  Persons  entitled.  —  We  have  already  had  occasion  to  state 
that,  in  the  interpretation  of  wills  of  immovable  property  and  of 
movable  property,  if  the  description  of  persons  who  are  to  take 
be  by  some  general  designation,  such  as  ^  heirs/  or  ^  next  of  kin, 

*  issue,'  or  '  children,'  the  rule  of  the  common  law  is  that  they  are 
to  be  ascertained  by  the  lex  domicilii,  both  in  regard  toimnaoYable 
property  and  to  movable  property,  unless  the  context  furnahes 
some  clear  guide  for  a  diiferent  interpretation.^  The  same  mle 
will  apply  in  cases  of  the  descent  and  distribution  of  movable 
property  ab  intestate,  for  the  reason  already  suggested,  that  it  is 
deemed  by  fiction  of  law  to  be  in  the  place  of  his  domicil,  and 
therefore  to  be  distributable  according  to  the  lex  domicilii ;  and 
consequently,  who  are  the  *  issue,'  or  '  children,*  or  '  heirs,'  or 

*  next  of  kin,'  is  a  matter  to  be  ascertained  by  that  law.'  Baft 
in  regard  to  immovable  property  a  different  rule  prevails, 
founded  upon  the  actual  situs ;  and  as  the  succession  is  to  be 
according  to  the  lex  loci  situs,  the  persons  who  are  to  take 
by  succession  can  be  ascertained  only  by  reference  to  the  same 
law.8 

484  a.  Foreign  Jurists.  —  Foreign  jurists  generally,  although 
not  universally,  maintain  the  same  doctrine,  and  accordingly  hold 
that  in  cases  of  succession  ab  intestate  we  are  to  ascertain  the 
persons  who  are  to  take  the  inheritance,  by  the  lex  loci  rei  site, 
whether  the  question  respects  legitimacy,  or  primogeniture,  or 
right  of  representation,  or  proximity  of  blood,  or  next  of 
kin.  (a)  John  Voet  is  very  full  and  explicit  on  this  subject 
He  says :  '  Posita  ergo  varietate,  si  quaeras,  cujus  loci  leges  in 
reprsBsentatione  observanda)  sint  ?  respondendum  videtur  eodem 
modo,  quo  supra  in  principal!  qusBstione  de  successione;  puta, 
mobilium  intuitu  spectandas  esse  leges  domicilii  defuncti,  immo- 

1  Ante,  8.  479  a,  479  m,  479  n ;  2  Burge,  Col.  &  For.  Law,  pt.  2,  c.  9,  p. 
855-858. 

^  See  Thome  w.  Watkins,  2  Ves.  35;  Brown  v.  Brown,  or  Gordon  p.  Brown, 
8  Hagg.  Ecc.  455,  note;  4  Wils.  &  Shaw,  28;  P.  Voet,  de  SUtut.  8.  3, 
c.  1,  n.  2, p.  100,  ed.  1715;  Id.  p.  Ill,  ed.  1661 ;  Elliott  r.  Minto,  6  Madd.  16; 
Winchelsea  r.  Garetty,  2  Keen,  293,  309,  310;  ante,  s.  479  e\  post,  8.  490,529. 

»  Birtwhistle  v.  Vardill,  5  B.  &C.  438;  9  Bligh,  32;  ante,  8.  864-366. 42ft- 
429,  483;  4  Burge,  Col.  &  For.  Law,  c.  4.  8.  5,  p.  150-156;  Id.  c.  15,8.4. 
p.  722-734;  Elliott  v.  Minto,  6  Madd.  16;  Winchelsea  v.  Garetty,  2  Keen,  293, 
309,310;  post,  s.  529. 

(a)  See  also  Abston  o.  Abston,  15  Louis.  Ann.  138. 
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pectu  leges  cujuisque  loci»  in  quo  Ula  sita  stmt :  eo  quod 
■  lepnuentatioDiEomuino  ad  jub  succesiiiouis  intestato)  pertinet, 
)0  iuooeworcm  faeit  eurn  tanquuni  ex  irctiane  legU  proximunj, 
\i  vere  atque  naturaliter  defuncto  proximu8  iion  est/  ^ 
485.  lUmarks  of  Sir  W,  Grant.  —  But  these  general  princi- 
t9  aiQI  leave  bebiud  them,  even  in  the  common  law,  some  very 
ibiunuising  difficulties  ;  and  in  the  complex  systems  of  foreign 
ir,  the  difficulties  are  greatly  multiplied.  Sir  William  Grant 
rerted  to  this  subject  in  an  important  case,  and  said :  "  Where 
id  Mid  personal  property  are  situated  in  different  countries,  and 
i^rtMid  by  different  laws,  and  a  question  arises  upon  the  com- 
Md  effeet  of  those  laws,  it  is  often  very  difficult  to  determine 
Mi  portion  of  each  law  is  to  enter  into  the  decision  of  the 
MtioiL  It  is  not  easy  to  say  bow  much  is  to  b€  considered  as 
bmding  on  the  law  of  real  property^  which  must  he  taken  from 
oounlry  where  the  land  lies,  and  how  much  upon  the  law  of 
mmal  property,  which  must  be  taken  from  the  law  of  the  do* 
€iU  iktwl  U>  blend  both  together  so  as  to  form  a  rule  applicable 
lltt  mixed  question  which  neither  law  separately  furnishes 
Bflieai  materials  to  decide/  ' 

488.  Balfour  V.  ScQtL  —  Two  cases  of  a  curious  naturo  were  on 
fiam«  occiidon  mentioned  by  Sir  William  Grunt  as  illustrative 
Ui  ronmrlttt  which  cannot  be  better  stated  than  in  his  own 
gOigs.  ^  I  have  argued  (said  he)  in  the  House  of  Lords,  cases 
I  wUefa  difficulties  of  Unit  kind  occurred.  Two  of  the  most 
WMrksble  wcro  those  of  Balfour  v.  Scott^*  and  Drummond  v. 
htmiDOiid*^  In  the  former  a  ()erson  domiciled  in  England  died 
■Istet  Lesiriiig  real  estate  in  Scotland.  The  heir  was  one  of 
maxlL  €t  kin,  and  claimed  a  share  of  the  pergonal  estate*  To 
it  was  objected  that  by  the  law  of  Scotland,  the  heir 
Shan  in  the  personal  property  with  the  other  next  of  kin, 

>  J.  Tmi,  sd  Pand.  tarn.  2,  aS,  17«  a.  35,  p.  507.    S«#  M.  3S,  18,  n.  84, 
nS«  wlMTt  b«  ■d«^  m  pnrtcrmittendurn  non  paI,  in  oo,  Skti  jiu  pH- 

i^tena  admltUMi »ccn«^;    immobilium   quidcm   intuitu  vpect^n- 

mm»  Uffitm  bcl,  iu  i|a^  lita  sunt;  taobilium  vero  re«pectu  coasastttdiasai 

BfBtfM  •.  Barr7,  2  V.  k  B.  180, 131. 

Boa  Babvtem  oa  SiiOMSiiofit,  p.  202>207;  i  Burgep  Col.  &  For.  Law,  pt 
lA,  1.  4, IX  781 ;  8  Bra.  P,  C.  dOI ,  by  Tomlins. 
•  •  Bm.  P.  C.  (TomUat'e  ed.)  001 ;  4  Burge,  Col.  4k  Far.  Law,  pt  2^  a*  IH, 
4p*738. 
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except  on  condition  of  collating  the  real  estate,  that  is,  bringing 
it  into  a  mass  with  the  personal  estate,  to  form  one  common  sub- 
ject of  division.  It  was  determined  however  that  he  was  enti- 
tled to  take  his  share  without  complying  with  that  obligation. 
There  the  English  law  decided  the  question.'  ^ 

487.  Drummond  v.  Drummond.  —  He  then  added  :  *  In  Drum- 
mond  v.  Drummond,  a  person  domiciled  in  England  had  real 
estate  in  Scotland,  upon  which  he  granted  a  heritable  bond  to 
secure  a  debt  contracted  in  England.  He  died  intestate;  and 
the  question  was,  by  which  of  the  estates  this  debt  was  to  be 
borne.  It  was  clear  that  by  the  English  law  the  personal  estate 
was  the  primary  fund  for  the  payment  of  debts.  It  was  equally 
clear  that  by  the  law  of  Scotland  the  real  estate  was  the  primary 
fund  for  the  payment  of  the  heritable  bond.  Here  was  a  direct 
confiictus  legum.  It  was  said  for  the  heir  that  the  personal 
estate  must  be  distributed  according  to  the  law  of  England, 
and  must  bear  all  the  burdens  to  which  it  is  by  that  law  subject 
On  the  other  hand  it  was  said  that  the  real  estate  must  go  accord- 
ing to  the  law  of  Scotland,  and  bear  all  the  burdens  to  which  it 
is  by  that  law  subject.  It  was  determined  that  the  law  of  Scot- 
land should  prevail ;  and  that  the  real  estate  must  bear  the  bu> 
den.'  2 

488.  In  conclusion  he  said  :  '  In  the  first  case,  the  disability  of 
the  heir  did  not  follow  him  to  England  ;  and  the  personal  estate 
was  distributed  as  if  both  the  domicil  and  the  real  estate  had 
been  in  England.  In  the  second,  the  disability  to  claim  exonera- 
tion out  of  the  personalty  did  follow  him  into  England  ;  and  the 
personal  estate  was  distributed  as  if  both  the  domicil  and  the 
real  estate  had  been  in  Scotland.'  ^ 

489.  Election,  —  Another  illustration  is  funiished  by  the  very 
case  then  in  judgment  before  Sir  William  Grant,  which  turned 
upon  the  question  whether  an  heir  at  law  of  heritable  property 
in  Scotland,  being  a  legatee  of  personal  property  which  was  in 
England,  under  a  will  of  the  testator,  which  intended  to  dispose 
of  all  his  real  property  in  England  and  Scotland,  but  which  will, 

1  Brodie  ».  Barry,  2  V.  &  B.  130,  131. 

«  Brodie  t;.  Barry,  2  V.  &  B.  130,  131.  See  also  Drummond  ».  Drammond, 
6  Bro.  P.  C.  (Tomlins's  ed.)  p.  601 ;  post,  s.  529;  Robertson  on  Successions, 
p.  20.9,  214;  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  15,  s.  4,  p.  722-734. 

»  Brodie  ».  Barry,  2  V.  &  B.  p.  132;  ante,  s.  266;  post,  s.  629. 
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not  being  conformable  to  the  law  of  Scotland,  was  not  capable 
of  passing  real  estate  there,  should  be  put  to  his  election  to  take 
the  legacy  under  the  will,  or  to  surrender  to  the  purposes  of  the 
will  the  Scotch  heritable  property.  Sir  William  Grant  decided 
in  the  affirmative ;  and  said ;  *  Now  what  law  is  to  determine 
whether  an  instrument  of  any  given  nature  or  form  is  to  be  read 
st  an  heir  at  law  for  the  purpose  of  putting  him  to  an  elec- 
by  which  the  real  estate  may  be  affected?  According  to 
Lord  Hardwicke  and  the  judges  who  have  followed  him,  that  is 
a  question  belonging  to  the  law  of  real  property ;  for  they  have 
decided  it  by  a  ytatute  which  regulates  devises  of  land.  Upon 
that  j)rinciple,  if  the  domicil  were  in  Scotland  and  the  real  estate 
England,  an  English  will  imperfectly  executed  ought  not  to  be 
read  in  Scotland  fur  the  purpose  of  putting  the  heir  to  an  elec- 
tion ;  and  upon  the  same  principle,  if  by  the  law  of  Scotland  no 
will  could  be  read  against  the  heir,  it  would  follow  that  a  will  of 
land  situated  in  Scotland  ought  not  to  be  read  in  England  to  put 
ibe  Scotch  heir  to  an  election.  Doubting  much  the  soundness 
of  that  principle,  I  am  glad  that  the  case  of  Cunningham  v.  Gay- 
Her'  relieves  me  from  the  necessity  of  deciding  the  question  ;  as, 
chever  law  is  applied  to  the  decision  of  the  present  case,  the 
ult  will  be  the  same,  &c.  If  the  law  of  Scotland  is  resorted 
to,  the  case  alluded  to  determines  that  tlie  English  will  may  be 
read  against  the  Scotch  heir  for  the  purpose  of  putting  him  to  an 
election,'  * 

489  a.  LiabUitt/for  Debts,  —  Other  questions  of  a  very  difficult 
and  embarrassing  nature  may  arise,  as  to  the  nature  and  extent 
of  the  liability  of  the  heii*s  to  the  payment  of  debts  and  other 
charges  of  the  intestate,  chaigeable  on  his  real  estate,  situate  in 
different  countries,  where  different  rules  prevail  as  to  the  nature 
and  extent  of  the  liability  of  the  heirs  in  respect  to  such  real 
estate^  and  the  real  estate  descends  to  different  persons  and  in  a 
different  manner  in  the  respective  countries.  The  question  may 
respect  the  exclusive  or  primary  applicability  of  one  or  more  of 
the  real  estates  to  the  discharge  of  such  debts  or  other  chai-ges; 
r  the  liability  of  the  heirs  in  solido,  or  pro  portione  heereditaria  ; 
or  the  right  of  tlie  heirs  or  devisees  of  the  real  estates  in  one 

*  1  Blight  27,  note;  Robertson  on  Successions,  p.  219,  220. 
«  Brodie  r.  Barry.  2  V.  &  B.  127,  133j  ante,  a,  479  a,  notej  Robertson  on 
m^  p.  217,  218. 
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country  to  contribution  or  indemnity  from  the  heirs  or  devisees 
of  the  real  estate  in  another  country ;  or  the  right  of  the  credi- 
tors to  proceed  against  them  all  in  solido,  or  pro  portione  heredi- 
taria.^ 

489  b.  Rights  of  Creditors.  —  Many  cases  of  this  sort  have  been 
discussed  by  foreign  jurists,  and  decided  by  foreign  tribunals. 
'  Thus  for  example,  where  one  part  of  the  succession  has  been  situ- 
ate in  a  country  by  whose  laws  the  creditors  are  permitted  to 
proceed  against  each  heir  in  solido,  and  another  part  in  the 
country  of  the  domicil  of  the  intestate,  by  whose  laws  the  credi- 
tors are  entitled  to  proceed  against  each  heir  pro  portione  heredi- 
taria ;  there  has  been  no  small  diversity  of  judgment  as  to  the 
rule  which  ought  to  be  applied  in  favor  of  the  creditors  ;  whether 
the  rule  of  the  law  rei  sitfiB,  or  of  the  law  of  the  domicil,  as  to  the 
nature  and  extent  of  the  liability  of  the  heirs.*  Perhaps  in  such 
a  case  the  right  of  the  creditors  against  the  heirs  respectively  may 
most  properly  be  deemed  to  be  governed  by  the  lex  rei  sit» ;  and 
the  mode  of  proceeding  against  them  be  regulated  by  the  law  of 
the  place  where  he  seeks  his  remedy.  If  he  seeks  to  enforce  his 
rights  in  the  place  of  the  domicil  of  the  intestate,  he  must  recover 
against  each  heir  pro  portione  hsereditaria.  If  he  seeks  to  en- 
force them  in  the  other  country,  then  the  heirs  are  there  liable  to 
him  in  solido.  But  this  opinion  is  far  from  having  the  assent  of 
several  distinguished  jurists.  They  hold  that  the  creditors  arc 
entitled  to  proceed  against  the  heirs  in  either  country,  according 
to  the  law  of  the  domicil  of  the  intestate ;  because  it  is  there  that 
they  suppose  the  heirs  to  have  contracted  the  debt  to  the  credi- 
tors. Of  this  opinion  are  Paul  de  Castro,  Christinseus,  and  Bou- 
hier,  as  well  as  the  judges  of  several  foreign  tribunals.*  On  the 
other  hand,  other  jurists  hold  that  in  each  country  respectively 
the  heirs  contract  with  the  creditors  according  to  the  law  of  the 
place  where  the  succession  is  devolved  upon  and  is  assumed  by 

1  See  1  Boullenois,  obs.  17,  p.  277-288,  where  the  subject  is  mach  diacnssed. 
Boiihier,  Cout.  de  Bourg.  c.  21,  s.  213,  214,  p.  416. 

«  4  Burge,  Col.  &  For.  Law,  pt  2,  c.  15,  s.  4,  p.  722-724,  who  cites  sere- 
ral  authorities  upon  the  subject.  Among  them  are  Christin.  torn.  1,  D^i^ 
283,  n.  15, 16:  J.  Voet,  29,  2,  n.  31;  Merlin,  Rdpert.  tit.  Dette,  8.  4;  1  Boul- 
lenois, obs.  17,  p.  278;  Bouhier,  Cout.  de  Bourg.  c.  21,  n.  213. 

«  1  Boullenois,  obs.  17,  p.  277,  278;  Bouhier,  Cout.  de  Bourg.  c  81,  n.213, 
p.  416;  Christin.  tom.  1,  Decis.  283,  n.  15,  16,  p.  353.  See  also  J.  Voet,  ad 
Pand.  29,  n.  31,  32,  tom.  2,  p.  376;  Merlin,  Rupert.  Dette,  s.  4. 
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the  heir,  that  is,  the  lex  rei  Bitse.  Of  this  latter  opinion  are  many 
dislinguislxed  jurists.^  Merlin  inclines  strongly  to  this  latter 
opinion.-  Boullenois  leaves  the  question  without  any  expression 
of  his  own  views,  saying  that  it  is  a  point  full  of  difficulty .^ 

489  e.  Contribution  between  Meirs  and  Devlstes.  —  A  question 
of  another  sort  may  arise  between  the  heira  or  devisees  of  the 
deceased  party,  who  as  between  themselves,  in  cases  of  succes- 
sions or  wills  of  immovable  property  in  diflerent  countries,  go- 
verned by  different  laws,  is  ultimately  to  bear  the  debts  of  credi- 
tors or  other  charges  for  which  such  property  is  liable,  and  which 
some  of  the  heii*s  have  been  compelled  to  pay.  In  such  cases  the 
question  must  first  arise,  which  fund  is  primarily  liable  for  the 
pajnnent  or  discharge  thereof  inter  sese  ;  for  it  should  seem  that, 
as  between  themselves,  the  fund  primarily  liable  should  ulti- 
mately be  held  chargeable  therewith  in  exoneration  of  all  the 
other  funds*  If  lliere  is  no  such  priority  of  liability,  but  all  the 
fands  are  equally  liable  pari  passu,  then  it  should  seem  reasonable 
that  each  fund,  wherever  it  is  actually  situate,  should  contribute 
pro  rata,  according  to  its  value  in  the  hands  of  each  heir  respec- 
tively, to  the  discharge  of  the  common  burden*  If  part  of  the 
funds  are  exempted  from  contribution,  they  shoiikl  still  possess 
that  privilege,  and  the  residue  contribute.  It  will  however  be 
found  difficult  to  affirm  that  foreign  jurists  and  tribunals  have 
given  any  uniform  support  to  these  doctrines.* 


>  Botihier,  Cout,  de  Bourg.  c.  21,  u.  213,  214,  p.  416* 
«  Mprlin,  Rupert.  Dette,  a.  4* 
■  1  Boullenois,  ob*.  17,  p.  279, 

*  Puthier  appears  to  hold  this  doctrine.     Pothier,  des  Successions^  c.  5»  b,  1, 
L  p,  223,  4to  ed.     He  there  cites  a  case  of  which  Mr.  Burge  has  given  the  sub- 
(•lAnce.  as    follows:  ♦An  inhabitant  of  Blois^  where  the  coutume  burdened 
IHie  heir  to  tlie  movable  estate  with  all  the  movable  debts,  left  in  his  snccea- 
fjon  biens  propres  situated  in  Blois*  and  others  situated  in  Orleans.     The  cou- 
Itinie  of  the  latter  place  makes  all  the  different  heirs  subject  to  all  the  debts. 
)  He  left  an  heir  to  his  movable  estate,  and  another  heir  to  his  biens  propres, 
I  uttnated  in  Orleans  and  Blois.     In  this  case  Pothier  says  that  the  heir  to  the 
I  biens  propres  must,  conformably  to  the  coutume   of  Orleans,  where  he  had 
:Ied  to  that  part  of  the  succession,  bear  his  part  of  all  the  debts  of  the 
sion,  even  those  which  are  movable*  rejojard  being  had  to  the  value  which 
real  estate  at  Orleans  would  bear  to  the  whole  succession.     By  this  ap- 
portion men  t  effect  is  given  to  the  coutume  of  Orleans  aa  well  as  to  that  q£ 
Bkiis,  for  the  heir  to  the  real  estate  contributes  only  to  the  debts  in  respect  to 
ihmi  part  of  the  estate  which  is  situated  in  Orleans,  and  he  does  not  contri- 
lliiite  in  reelect  of  that  part  which  is  situated  in  Blois. ^    4  Burge,  Cob  &  For. 
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490.  Interpretation  of  Wills.  —  Other  illustrations  of  the  diffi- 
culties attendant  upon  the  administration  of  this  branch  of  law 
are  to  be  found  in  the  application  of  local  rules  to  the  interpreta- 
tion of  wills,  whether  arising  from  the  lex  domicilii  or  the  lexrei 
sitse,  as  the  case  may  regard  movable  property  or  immovable 
property.  We  have  already  had  occasion  to  discuss  this  subject 
in  another  place.^  But  it  may  not  be  without  use  to  state  one  or 
two  cases  a  little  more  fully  than  has  been  already  done.  A 
question  of  this  sort  was  recently  discussed  in  the  House  of  Lords 
upon  a  will  made  in  Virginia,  by  which  the  testator  bequeathed 
to  his  sister,  Mary  Brown,  ^  the  remaining  one  fourth  share  of  the 
balance  of  his  estate,  at  her  death  to  be  equally  divided  amoi^ 
her  children,  if  she  should  have  any.'  The  question  was,  what 
estate  Mary  Brown  took  under  the  will,  whether  a  life  estate 
or  an  absolute  property.  And  it  appearing  that  the  courts  of 
Virginia  had  construed  the  bequest  to  give  her  an  absolute 
estate,  upon  the  footing  of  that  decree,  the   House  of  Lords, 

Law,  pt.  2,  c.  15,  8.  4,  p.  724,  725.  The  same  subject  is  discussed  at  large  in 
2  Froland,  Mdm.  des  Statut.  c.  02,  p.  1547-1573,  and  he  cites  several  adjadi- 
cations,  and  among  others  one  stated  by  Basnage,  Coutume  de  Xormand.  torn. 
2,  art.  408,  p.  141.  See  also  1  Boullenois,  obs.  17,  p.  281,  who  cites  Mom»c, 
Com.  on  Dig.  5,  1,  50, 1,  de  Judiciis.  Mr.  Burge  has  expressed  his  own  opi- 
nion in  the  following  words:  *  It  may  perhaps  be  stated  as  the  correct  rule  tliAt 
wliere  an  obligation  or  an  exemption  is  annexed  to  the  personal  estate,  but  do 
similar  obligation  or  exemption  is  annexed  to  the  real  estate,  the  lex  loci  do- 
micilii will  prevail  in  whatever  country  the  rights  or  liabilities  of  the  heir 
become  the  subject  of  adjudication.  But  if  similar  obligations  or  exemptioM 
are  annexed  to  the  personal  and  real  estate  by  the  respective  laws  to  which  the 
succession  to  these  two  species  of  property  is  subject,  and  the  effect  of  adopt- 
ing the  one  law  rather  than  the  other  would  be  to  throw  on  the  one  estate  t 
burden,  or  confer  on  it  an  exemption  not  annexed  to  it  by  the  law  of  the 
country  which  governed  the  succession  to  it,  it  would  be  the  more  just  and 
correct  rule  to  adopt  the  lex  loci  rei  sitaB,  rather  than  the  lex  loci  domicilii. 
The  case  of  Drummond  and  Drummond  would  seem  to  warrant  the  adoptioo 
of  such  a  rule,  nor  is  the  decision  in  the  Bishop  of  Metz*s  succession  at  vari- 
ance with  it.  The  lex  domicilii  had  alone  annexed  to  the  personal  estate  ao 
exclusive  liability  to  pay  the  debts,  and  no  such  liability  was  annexed  to  the 
real  estate  by  the  lex  loci  rei  sitae.  The  only  liability  which  was  annexed  to 
the  real  estate  by  that  law  was  an  obligation  to  contribute  with  the  personal 
estate ;  but  such  a  contribution  could  not  take  place,  because  the  personal  es- 
tate was  subject  to  a  law  which  made  it  exclusively  applicable,  and  therefore 
the  liability  to  contribute  could  only  exist  when  the  personal  estate  was  subject 
to  the  same  law  as  the  real  estate.'  4  Burge,  Col.  &  For.  Law,  pt  1,  c  l^t 
p.  732,  733. 

1  Ante,  s.  479  a-479  n. 
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deeming  it  a  question  of  American  law,  established  the  same 
construction.^ 

491.  In  another  case,  the  same  principle  was  adopted;  and 
the  court  laid  down  the  rule  that,  in  the  construction  of  a  will, 
the  lex  domicilii  must  govern,  unless  there  is  suflScient  on  its 
face  to  show  a  different  intention  in  the  testator.  The  facts  were 
these.  A  lady,  a  native  of  Scotland,  was  domiciled  in  England. 
On  a  visit  to  Edinburgh,  she  made  a  will  entirely  in  the  Scotch 
form,  and  it  was  deposited  with  the  writer  at  Edinburgh.  She 
had  personalty  in  England  only,  and  died  in  England.  Scotland, 
then,  was  the  domicilium  originis  et  forum  contractus ;  but  on 
the  other  hand  England  was  the  forum  domicilii  and  the  locus 
rei  sitffi.  The  question  was,  whether  by  the  legatee's  death  in 
the  lifetime  of  the  testatrix  the  legacy  lapsed  according  to  the 
law  of  England,  or  survived  to  the  legatee's  representatives  ac- 
cording to  the  law  of  Scotland.  The  court  decided  that,  being 
domiciled  in  England,  it  was  to  be  presumed  that  she  intended 
the  law  of  England  to  be  applied,  and  that  there  was  not  enough 
in  the  will  to  repel  that  presumption.^  (a) 

*  Gordon  r.  Brown,  or  Brown  v.  Brown,  3  Hagg.  Ecc.  455,  note;  4  Wils. 
&  Shaw,  28;  ante,  s.  479  c. 

*  Anstruther  v.  Chalmer,  2  Sim.  1;  3  Hagg.  Ecc.  455;  Yates  v.  Thorn- 
sou,  8  CI.  &  F.  544,  570;  ante,  s.  479c. 

(a)  It  has  lately  heen  decided  in  of  Lisbon,  by  which  he  was  declared 

the   English  Court   of  Probate    and  entitled  to  the  whole    movable    and 

Matrimonial  Causes  (Crispin  v.  Dogli-  immovable  property  of  the  deceased 

oni,  9  Jur.  N.S.  653),  affirmed  in  the  father,  the  English  courts  would  regard 

House  of  Lords  (L.  R.  1  H.  L.  304;  that  decision,  being  made  upon  full 

•ad  see  Partington  V.  Att'y-Gen. ,  L.  R.  hearing  of  all  the  parties  interested, 

4  H.  L.  104,  107;  Enohin  v.  Wylie,  10  as  conclusive  of  the  right  of  succession 

H.  L.  C.  1)  that  the  right  of  succes-  to  such  personal  estate  in  England. 
sion  to  personal  estate,  and  who  is  the        So  where  one  deceased  in  Connect!- 

person  entitled,  must  be  determined  cut  domiciled  there,  leaving  a  will  duly 

by  the  law  of  the  place  of  domicil  of  executed  according  to  the  law  of  that 

the  intestate;  and  that  the  decisions  state,   where    his  principal    property 

of  the  courts  of  that  place  are  decisive  was,  also  left  personal  estate  in  New 

upon  these  questions.      Thus   where  York,  which  rendered  it  necessary  to 

one  domiciled  through  life  in  Portu-  take  administration  there;   after  the 

gal,  who  died  without   ever    having  funds  within  the  latter  state  had  been 

been   married,    leaving   one    natural  collected,  some  of  the  legatees,  who  had 

son,  left  personal  estate  in  England,  come  to  reside  in  that  state  after  the 

it  was  held  that,  this  son  having  in-  testator's  death,  claimed    that    such 

Btituted  a    suit  in  Portugal   and  ob-  funds    should  be    there    distributed, 

tained  a  decree  by  the  Supreme  Court  there  being  a  difference  of  opinion  be- 
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tween  the  surrogate  there  and  the 
courts  in  Connecticut  as  to  the  con- 
struction of  the  will,  —  it  was  held  by 
the  Court  of  Appeals  in  New  York  that 
the  surrogate  should  have  remitted  the 
funds  in  that  state  to  the  courts  of 
Connecticut  for  distribution.  Parsons 
V,  Lyman,  20  N.  Y.  103. 

And  in  another  case  in  the  same 
court  (Moultrie  r.  Hunt,  23  N.  Y.  394) 
it  was  held  that  whether  a  deceased 
person  died  intestate  or  not  must  be 
determined  by  the  law  of  the  place 
where  he  was  domiciled  at  the  time 


of  his  death.  That  is  the  law  which 
prescribes  the  requisites  to  the  valid 
execution  of  a  will  of  personal  estate. 
Accordingly,  where  a  citizen  of  South 
Carolina  executed  his  will  in  such  a 
manner  as  to  create  a  valid  bequest  of 
personal  estate  by  the  law  of  that 
state,  but  not  according  to  the  law  of 
New  York,  into  which  state  he  subw- 
quently  removed  and  died,  hayiog  his 
domicil  in  that  state,  it  was  held  that 
he  died  intestate  as  to  personal  estate 
within  that  jurisdiction. 


=^WH1 
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VOftraOH  0irABDlANSHIPS  AKD   ADMIN18TRATT0KS. 


•  4WL  Suhjtc^  of  the  Chapter.  —  The  order  of  our  subject  next 
iiidtf  us  to  the  consideration  of  the  operation  of  foreign  laws  in 
palioa  to  pcrsonii  acting  in  autre  droit,  such  as  guardians, 
■tots,  and  curators,  inter  vivos,  and  executors  and  administra- 
in,  post  mortem. 

49S.  OuardianM.  —  And  fin;t  in  relation  to  guardians.^  By 
h^BoODftil  law,  guardianship  was  of  two  sorts  (1)  7\itela^  (2) 
^H  The  first  lasted  in  males  until  thej  arrived  at  fourteen 
HB  of  age,  and  in  females  until  they  arrived  at  twelve  years 
I  igf ,  which  was  called  the  age  of  puberty  of  the  sexes  respec- 
ff^m  From  the  time  of  puberty  until  they  were  twenty-five 
Mil  of  age*  which  was  their  full  majority,  they  were  deemed 
iiiQfi  and  subject  to  curatorship,  Duriug  the  first  period  of 
lUlige  their  guardian  was  called  tutor,  and  they  were  called 
HpiU;  doring  the  second  period  their  guardian  was  called  cura- 
it,  and  they  were  called  minors.^  In  England  the  guardian 
pifiifBMi  the  offices  both  of  a  tutor  and  a  curator  under  the 
boimui  law.*     In  France  the  tutorship  lasts  until  tlie  full  age  of 

ijority.* 

4M.  Qufttiont  arising.  —  In    treating    of    guardianship,   two 

ItHkNls  naturally  arise :  (1)  Whether  the  authority  of  a  guar- 
iaii  over  the  pernon  of  his  ward  is  local,  and  confitH*d  to  the 
laoe  of  his  domicil,  or  extends  everywhere?  (2)  Whether  the 
Kithority  of  the  guardian  over  the  property  of  his  ward  is  local, 

txtciids  everywhere  ? 

*  Siv  9  BQffe«  Col  k  Tor.  Law,  pt.  2,  c.  23,  •,  5,  p.  1001-1014. 

I_»_l  IHMVii,  CTml  Law,  b.  2,  tit.  I,  p.  2R0;  Ilmllfax,  Atmlytij  of  CitU  Law, 
^h.  15, 17,  18;  I  Brown,  ClvU  Uw,  b,  1,  c.  5,  p.  129,  130*  See  also  EnOc. 
|Kt  L  UL  e.  s.  L  p  128. 

*  liUbs,  AtulyuM  of  Ciril  Law,  e.  9,  p  IS,  17,  IS;  1  Brown,  Civil  Uw, 

*  1  Donal,  CUa  Uw,  b.  2,  tti.  1,  p.  361* 
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495.  Authority  over  the  Person.  —  Boullenois.  —  In  regard  to 
the  first  point  (the  authority  of  the  guardian  over  the  person  of 
his  ward),  Boullenois  mantains  that  the  laws  which  regulate  it 
are  strictly  personal ;  and  therefore  that  the  authority  extends  to 
the  ward  in  foreign  countries,  as  well  aa  at  home,  and  is  of  equal 
validity  and  riglit,  according  to  the  law  of  the  domicil,  in  every 
other  place.  '  Je  mets,'  says  he,  '  au  nombre  des  statuts  person- 
nels, ceux  quimettent  les  enfants  sous  la  puissance  de  leur  pere, 
o6  de  leur  tuteur.'  ^  From  this  it  would  seem  to  follow  that  the 
tutor  is  to  be  recognized  as  fully  entitled  to  assert  any  claims 
over  the  movable  property  of  his  ward,  and  to  sue  for  the  debts 
due  to  his  ward  in  foreign  countries,  without  having  any  confi^ 
mation  of  the  guardianship  by  the  local  authorities.* 

496.  Other  Jurists.  —  Merlin  expressly  holds  the  same  doctrine, 
asserting  that  the  foreign  guardian  in  such  a  case  is  competent 
to  maintain  any  suit  for  the  debts  due  to  his  ward  in  France  and 
in  the  Netherlands,  without  any  interposition  of  the  local  authori- 
ties to  confirm  the  guardianship.^  'II  est,'  says  he,  'de  prin- 
cipe,  que  les  procurations  revetues  de  la  forme  requise  par  la  loi 
du  lieu  oil  elles  se  passent,  ont  leur  eflfet  partout.  Aussi  ne 
s'est-on  jamais  avis6  de  prdtendre  que  le  tuteur  nomm^  iun 
mineur,  ou  h  un  interdit,  par  le  jiige  de  son  domicile,  ne  piitagir 
dans  un  pays  (Stranger  centre  les  d^biteurs  d'un  ou  de  I'autre, 
qu'aprSs  avoir  fait  d<jclarer  le  jugement  de  sa  nominatio;i  ex&u- 
toire  dans  ce  pays.'  * 

497.  Vattel  lays  down  a  similar  doctrine  in  more  comprehen- 
sive terms.  '  It  belongs,'  says  he,  '  to  the  domestic  judge  to 
nominate  tutors  and  guardiams  for  minors  and  idiots.  The  law 
of  nations,  which  has  an  eye  to  the  common  advantage  and  the 
good  harmony  of  nations,  requires  therefore  that  such  nomina- 
tion of  a  tutor  or  guardian  be  valid  and  acknowledged  in  all 
countries  where  the  pupil  may  have  any  concerns.'  ^  This  is 
also  the  opinion  of  Huberus,  as  we  have  already  seen ;  ®  and  it 
is  stoutly  maintained  by  Hertius.     After  having  stated  the  rule, 

1  1  Boullenois,  obs.  4,  p.  51;  Id.  p.  68;  ante,  s.  57;  2  Bonllenois,  obs.  39, 
p.  320,  330. 

8  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  23,  s.  5,  p.  1002,  1003. 

»  Merlin,  Rdpert.  Absens,  c.  3,  art.  3,  p.  37;  Id.  Faillit<S,  s.  2,  n.  2, art  9, 
10,  8.  2,  p.  412.    See  also  Id.  Autorisation  Maritale,  s.  10,  art.  2 ;  ante,  s.  53,  54. 

*  Merlin,  Rdpert.  Faillit^,  s.  2,  n.  2,  art.  10,  p.  414;  ante,  8.  53,  54. 

»  Vattel.  b.  2,  c.  9,  a.  85.  «  Ante,  s.  60. 
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he  adds  :  *  Ratio  hiijiis  regulae  est  evidens.  Persona  enim  subditi 
qua  talis  nemini  alii  est  subjecta,  quam  sumnio  imperanti,  cui  se 
submisit.  Unde  fit,  ut  leges,  qiiaa  person;©  qualitatem  sive  cha- 
racterem  impimiuiit  comitari  personam  soleant,  ubicunque  etiam 
locorum  versetur,  tametsi  in  aliam  civitateni  migraverit,  veluti  si 
quis,  magis  infamis,  vel  prodigus  declaretiir.*  Hinc  tutor,*  says 
he,  *  datus  in  loco  domicilii,  etiam  bona  alibi  sita  administrate 
He  applies  this  rule  however  solely  to  personal  rights  and  per- 
Bonal  incapacities,  rights  of  property  and  power  over  movables. 
For  in  respect  to  immovables,  he  adds  this  important  qualifica- 
tion: '  Quoniani  ipsi  patemur,  si  externa  civitas  circa  bona  im- 
niobilia  aliquid  directe  disposuit,  earn  legem  servari  oportere/^ 
Stockmaus  holds  a  broader  opinion,  '  Tutor  etiam  pupilli  a  prae- 
tore  auctoritatem  et  administrationem  suara  extra  territoriam  proe- 
toris,  et  in  bona  nbicunqjie  locorum  sita  exercet/  ^  Indeed  this 
same  doctrine  is  commonly  asserted  liy  all  those  foreign  jurists 
who  give  to  personal  laws  an  ubiquity  of  operation.* 

498,  On  the  other  hand  there  are  jurists  who  maintain  a  diflfer- 
ent  opinion.    Paul  Voet  denies  that  laws  respecting  either  per- 

1  1  Hertii  Opera,  de  Collis.  Leg*  a.  4,  n.  8»  p.  123, 124,  ed.  17a7j  Id.  p.  175; 
ed-  1716;  ante,  s.  51. 

*  Ibid. 

«  8U>ckinan.  Decis.  125,  n.  6,  p.  262.  DumoQliii  is  thought  to  hold  the 
same  Dpi niuu;  but  it  may  well  be  doubted  if  it  admits  of  that  interpretation. 
Post,  8.  sif^fi;  Molin.  Opera,  torn.  3,  Com.  ad  Cod.  1,  1,  1,  Conclus.  de  Stat, 
p.  550,  ed.  1681.  Matthfeus,  who  has  aLw  been  cited  on  the  same  side,  cer* 
lAtnly  does  not  hold  the  opinion.  His  language  is:  Sed  etsi  silentio  suo  quo- 
itnodo  approbare  videatur  curatt^rera  a  judice  domicilii  datum,  vix  tamen 
utcurat<ir  ilia  praedia  alibi  sita  proscribere  ac  vendere  possit,  sine  special! 
permissn  ejus  judicis,  in  cujus  territoria  sita  sunt.  Sic  enim  et  tutor  hodie  a 
judice  domicilii  datur;  nee  tamen  uuiversorum  negotiorum  et  bonnrum  admi- 
nistrationem conaequitur,  nisi  cesset  judex  ejus  t*?rritorii,  in  quo  prjcdia  sita 
sunt,  Matthaeus,  de  Auctionibus.  lib.  1,  c.  7*  n.  10,  p,  39.  See  also  3  Bnrge, 
Col,  &  For.  Law,  pt.  2,  c.  23,  s-  5,  p.  1002,  1003.  He  sajs:  '  The  appoint- 
t  of  tutor  or  guardian,  committees  or  curators,  so  far  as  it  confers  the  care 
custody  of  the  person  of  the  minor  or  lunatic,  could  not  cousisteutly 
_  iUi  the  principles  of  international  jurisprudence  l^ie  made  by  any  other  judi- 
cilll  tribunal  but  that  of  the  country  to  which  the  minor  or  lunatic  was  by  his 
jmndence  subject.  Ac^^ording  to  Uie  opiuion  of  foreign  jurists  every  judicial 
tribunal  is  bound  to  recognize  this  appointment  They  consider  that  tlie  law 
frhich  places  the  minor  or  lunatic  sub  tutela  or  sub  cura  is  a  personal  law,  af- 
f«*ctin<;  the  status  of  the  person,  and  that  the  relation  of  tutor  and  ward  which 
it  has  constituted  continues  to  exist  notwithstanding  the  peraons  may  have 
resorted  t«7  any  other  country.* 

*  a  Burge,  Col.  &  For.  Law,  pt*  2,  c.  23,  e.  6,  p,  1004, 1006. 
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sons  or  property  have,  in  the  sense  of  the  civil  jurisprudence, 
any  extra-territorial  authority,  and  lays  down,  among  others, 
the  following  rules :  (1)  That  a  personal  statute  does  not  affect 
the  person  beyond  the  territory  of  his  domicil,  so  that  he  is  not 
to  be  reputed  such  without  the  tenitory  as  he  was  within; 
(2)  That  a  personal  statute  accompanies  the  person  everywhere, 
in  regard  to  property  within  the  territory  of  the  government 
where  the  person  has  his  domicil,  and  to  which  he  is  subjected.* 
He  adds  that  he  makes  no  distinction,  in  this  respect,  whether 
the  statute  be  in  rem  or  in  personam  ;  or  whether  it  purports  to 
extend  to  property  situate  in  a  foreign  territory  or  not,  directly 
or  indirectly ;  for  the  same  rule  applies  in  each  case.  *  Quia  nul- 
lum statutum,  sive  in  rem,  sive  in  personam,  si  de  ratione  juris 
civilis  sermo  instituatur  sese  extendit  ultra  statuentis  territo- 
rium.'*  He  qualifies  his  doctrine  however  by  admitting  that  mo- 
vables are  always  deemed  to  be  in  the  place  of  the  domicil  of  the 
party,  and  are  therefore  governed  by  the  laws  thereof.*  John 
Voet,  as  we  have  seen,  maintains  a  similar  opinion  in  the  broadest 
and  most  unqualified  terms.^ 

499.  Unglish  and  American  Opinions.  — It  would  seem  from 
Morrison's  Case*  that  the  House  of  Lords  deemed  the  authority 
of  an  English  guardian  suflScient  to  institute  a  suit  for  the  per- 
sonal property  of  his  ward  in  Scotland,  upon  the  ground  that  the 
administration  of  his  personal  estate,  granted  by  the  uspal  au- 
thority where  he  resided,  must  be  taken  to  be  everywhere  of 
equal  force  with  a  voluntary  assignment  by  himself.  The  courts 
of  Scotland  had  unequivocally  decided  the  other  way.  Whether 
tliis  decision  has  since  been  acted  upon  in  England  does  not  dis- 
tinctly appear.®  It  has  certainly  not  received  any  sanction  in 
America,  in  the  states  acting  under  the  jurisprudence  of  the 
common  law.  The  rights  and  powers  of  guardians  are  con- 
sidered as  strictly  local,  and  not  as  entitling  them  to  exer- 
cise any  authority  over  the  person  or  personal  property  of  their 
wards  in  other  states,   upon  the  same  general   reasoning  and 

1  P.  Voet,  de  Stat.  s.  4,  c.  2,  n.  6,  p.  123,  ed.  1716 ;  Id.  p.  137,  ed.  1661. 
^  Id.  n.7,  p.  124,  ed.  1716;  Id.  p.  138,  ed.  1661;  ante,  8.51  ft,  52. 
«  Ante,  8.  52,  377.  *  Ante,  8.  54  a. 

«  Cited  in  4  T.  R.  140,  and  1  H.  Bl.  677,  682. 

•  See  Beattie  v.  Johnstone,  1  Ph.  17;  10  CI.  &  F.  42,  where  the  point  is 
ruled  the  other  way. 
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policy  which  have  circumscribed  the  rights  and      ithorities  of 
executors  and  administrators,^  (a) 

500.  Authority  over  Property, — In  regard  to  the  other  point, 
whether  guardians  appointed  in  foreign  countries  have  any  au- 
thority over  the  property  of  their  wards  situate  in  other  coun- 
tries, foreign  jurists  are  generally,  although  not  universally,  of 
opinion  *  in  respect  to  movable  property,  that,  since  it  is  deemed 
to  be  in  the  domicil  of  the  owner,  the  law  of  the  domicil  is  to  go* 
vem,  and  the  rights  and  powers  of  the  guardian^  tutor,  or  curator 
over  it  ought  to  be  admitted  to  prevail  everywhere  to  the  same 
extent  as  they  are  acknowledged  by  the  law  of  the  doniicil/'*  But 
in  respect  to  iraraoval)le  property,  foreign  jurists  as  generally,  al- 
though not  universally,  maintain  the  doctrine  (whatever  may  be 

*  MorreU  v,  Dickey,  I  Johns.  Ch.  (N.  Y.)  153;  Kraft  v.  Wickej,  4  GiU  & 
J.  (Md.)332, 

5»  See  Maiilenbruch,  Doctr.  Pand.  lib.  1,  pt.  1,  a.  72,  p.  167,  168. 

■  Ante,s.  495-498;  3  Burge,  Col.  k  For,  Law,  pt.  2,  c.  23,  a.  5,  p.  1010» 
1611. 


in)  See  Hoyt  v.  Spragae,  103  U.  S. 

[  631 ;    Woodworth  t?.  Spring,  4   Allen 

(Mai!S«)  3*24.      But  though  a  foreign 

i  guardian   has   no  absolute  rights   aa 

swell  in  a  foreign  jurisdiction,  the  fact 

fthat  he  i^   Buch  \%  entitled  to  great 

weight  in  the  courts  of  another  state^ 

when    called   upon   to  det^rmin«,    in 

^ their   discretion^  to  whose  custody  a 

ittior  child  shall  be  committed;  and 

tl  appears  for  the  l>e.st  interests  of 

iie  child  that  he  should  be  under  the 

and  CUE  tody  of  a  guardian  ap- 

ated  in  a  foreign  state ,  the  court 

may  m)  decree,  even  tbough  another 

giiiu^ian  has  been  appointed  in  the 

Ktnte    where  the  minor  subsequently 

^ifl    found.      Woo<l worth  v.  Spring,  4 

■jkileti  (Miiss.)  324.      And  m^  John- 

Ktocits  r.  Be*attie,  10  CI.  &  F.  42.  U3, 

IHl45;  Stuart  w  Moore,  4  Law  Times, 

^TSS.S.  U2\  9  II.  L.  C.   463;  4  Mac* 

qaeen*  1*      And  the  same  principle 

l^brttS  recently  act^ed  upon  in   England. 

HN'tigent  It.  Vetzera,  L.  R.  2  £q.  704. 

^BAJ though  in  a  prior  case,  where  an  in- 

^Baot  waa  taken  from  America  to  Eng- 

land,  where  her  property  was  situated, 


by  a  paternal  aunt  with  whom  she  re- 
sided, both  parents  being  dead,  tho 
Lord  Chaiicellor  refused  to  order  het 
to  be  delivered  to  a  maternal  aunt, 
who  had  also  been  tiptx)inted  her  guar- 
dian iu  America:  being  of  opinion 
that  as  the  minor  was  also  a  British 
subject,  though  boru  in  America,  he 
had  no  authority  to  send  her  out  of  the 
realm.  Dawson  ».  Jay,  3  D.  ^I.  &  G» 
764.  See  this  case  explained  iu  Stu- 
art c.  Bute,  9  IL  L.  C.  440.  Johns- 
tone 17.  Beattie,  10  CI.  Sc  F.  42,  waa 
much  criticised  in  the  important  case 
of  the  Bute  GtiartJiauHhip.  .Stuart  v, 
Moore,  4  Macqueen,  1.  And  it  was 
there  declared  that  all  that  it  decided 
was,  that  the  status  of  guardian  not 
being  a  status  recognized  by  the  law 
of  England,  unles-s  constituted  in  that 
country,  it  was  not  a  matter  of  course 
to  apj>oint  a  foreign  guardian  to  be  tlie 
English  guardian,  but  only  a  matter 
to  be  Uiken  into  consideration  in  that 
counti^y.  Upon  the  jurisdiction  to 
appoint  a  guardian  see  In  re  Hul>- 
bard,  82  N.  Y,  00;  Johu«toue  p.  Beat- 
tie,  10  CI.  &F.42, 
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the  rule  as  to  movable  property),  that  the  rights  and  authority 
of  guardians  are  circumscribed  by  the  laws  of  the  territory  of 
their  appointment,  and  do  not  extend  to  other  countries  where 
the  immovable  property  is  situated.  In  other  words,  the  laws  rei 
sitae  are  to  govern ;  and  a  guardian  in  one  country  can  claim 
nothing  in  another,  except  in  the  form  and  manner,  and  under 
the  regulations,  prescribed  by  the  local  law.  Burgundus  states 
the  doctrine  with  great  clearness.  Speaking  of  the  capacity  and 
incapacity  of  minors,  he  says  :  '  Proinde  confitendum  est,  si  aliquid 
circa  rem  alterare  minor  velit,  ut  puta,  alienandi  vel  hypothecandi 
facultatem  exigere,  ibi  sane  veniam  impetrari  debere,  ubi  bona 
sunt  sita.^  Nam  et  Constitutio  Diocletiani  in  alienatione  mani- 
feste  requirit  decretum  praesidis  ejus  provincise,  in  quo  praedium 
minoris  est  situm.'  He  then  adds:  *Nec  immerito  Felinus  scrip- 
sit,  si  facienda  est  dispensatio  respectu  rei,  non  ejus  episcopi  esse 
erit,  cui  persona  subjecta  est,  sed  ad  eum  spectare  cui  res  sup- 
ponitur.'  He  says  that  a  different  reason  is  given  by  others.  'Cu- 
jus  rei  rationem  alii  tradunt  quia  per  ejusmodi  dispensatioDem 
alteratur,  et  reinstatur  natura  ipsius  beneficia  et  non  persona/' 
He  then  states  a  qualification  of  the  doctrine  in  cases  where  the 
venia  setatis  is  obtained,  saying :  *  Ergo,  e  contra,  si  venia  »tati8 
in  hoc  duntaxat  impetretur,  ut  actus  personales  minor  celebrare 
et  peragere  possit,  veluti  bonorum  suorum  administrationem  con- 
sequi,  contractus  et  obligationes  inire,  sane  hoc  casu  postulare 
debebit  a  judice  domicilii,  cui  in  personas  plenum  jus  est  attribu- 
tum.'  3  But  whether  it  exists  or  not  is  immaterial,  as  Burgundus 
in  another  passage  speaks  directly  on  the  present  point.  *  Unde 
fere  obtinuit,  ut  judex  domicilii,  ubi  et  mobilia,  rationesque  et 
instrumenta  reperiuntur,  tutelam  solus  deferat.  Sed  non  aliter 
universorum  bonorum  administrationem  consequitur,  quam  si  su- 
persedente  jiidice  situs,  solus  ille  constituatur.'  *  This  however 
is  a  qualification  by  no  means  generally  conceded  or  admissible. 
500  a.  Foreign  Jurists.  —  We  have  already  seen  that  Hertius 
and  Matthaens  and  Paul  Voet  and  John  Voet  hold  the  opinion 
that  the  guardian  has  not,  by  virtue  of  his  appointment  in  the 
place  of  the  domicil  of  his  ward,  any  rights  or  authorities  over 
the  immovable  property  of  his  ward  in  a  foreign  country.*    Pa^ 

1  Burgundus,  tract.  1,  n.  12,  p.  2.3,  ^  Ibid.  n.  1.3. 

«  Ibid.  n.  14,  p.  24 ;  1  Boullenois,  obs.  9,  p.  150 ;  Id.  obs.  6,  p.  129. 
*  Burgundus,  tract.  2,  n.  18,  p.  69.  »  Ante,  a.  497,  498. 
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Voci  in  another  place  adds :  *  Verum  a  contractihus  proprie  »ic 
liictis,  me  conferiLm  ad  quasi  contraotus,  et  quidem  tutela)  vel 
tela.  Ubi  tsiequentia  examinanda.  Quid  &i  pupillo  dandiia  «it 
»tor,  illene  dabst,  ubi  puptlhtH  dumicilium  habet,  an  ubi  bona  pu- 
dli  immobilia  siia  »unt  ?  Respoudeo  ;  Quaravis  regulariter  ab 
ilo  maigiatrata  deiur  tutor,  ubi  pupilluii  domicilhim  Imbct^  ul»i  pa- 
liabitamnt ;  etiani  qui  dat  tutorem*  eum  primaria  person te, 
fei  drdistie,  censeatiir;  adeoque  U^  qui  Himpliciter  datud  et^U 
id  fes  otDutm  etiam  in  diversis  provinciis  mta^*  datus  intelHga- 
sil?t  Id  quod  plertiraque  jure  Romano  obtinobat^  quo  diversarum 
^Krinemruin  magistratud,  uni  Bubcrant  imperatori.  Ne  tamen 
Mwatnr  judex  domicilii  quid  extra  tcnitorium  fecisse,  non  praiju* 
lieabit  judici  loci,  ubi  nonnulla  pupillarta  bona  gita,  quin  et  tuto* 
rtm  pupillo  nitione  illorura  bouorum,  scilicet  immobilium,  ibidem 
lecte  dederiL  Undo  etiam  81  dc  pra*dii8  minorum  alietiandis  con- 
Intto ;  d  qutdcm  in  alia  Htta  stnt  Provincia,  tutius  e^i^^erit  tutor, 
quidattts  ei^i  in  loco  domicilii^  sidecretum  abutroque  judice  curet 
i,  ct  domicilii,  pupilli,  et  rei  sit^e/  *  Even  those  juri»ta 
contend  that  permission  ought  to  be  given  by  the  local  judge 
sooli  a  guardian  to  adminis(er  such  foreign  immovable  pro- 
y^  at  the  same  time  concede  that,  without  8uch  perniie^ion, 
giiartitan  oannot  exercise  any  rights  or  authontii^  over  it.' 
Voei  aajra :  *Non  autem  in  loco  originis  vel  situs  rerura  pu- 
mrium,  iied  tJintum  in  loco  domicilii  pupillaris  tutores  a  loci 
camera  pupillari  aut  magistratu  creari,  moris  est ;  qui  hoo 
dati  iiitelliguntur  universo  pupilli  patriraonio,  ubieunque  ex- 
Quod  tamen  ex  comitate  magis,  quam  juris  rigore  bus- 
;  eum  in  easu,  quo  pupillus  immobilia  habet  aita  in  eo 
nou  nuliet^t  eidem  mat^intratui  i^upremo^  oui  pupillu^  Bub* 
it  ratione  domicilii,  magttitratuft  loci,  in  quo  nita  immobilia,  te- 
rn in  ino   territario   exi)»tentibu3    peculiarem  posset   tutorem 

Wl.  Boullenoim  after  stating  that  in  France  the  principal  oli- 
Mit  of  goaidianahlp  ta  not  eo  much  the  cuntody  of  the  person^  m 

»  R  ToH»  dt  SMbL  i.  9.  <j.  %  a.  17;  Id.  n*  U>,  p.  270,  271,  ed.  1715;  Id- 

^9»^uutd.  tmh 

»  1  fiorsv.  CoL  k  For.  Uw.  pt  %  c,  28.  p.  l(m^lon7. 

>  J.  VaA,  mi  Pmd.  20.  i>«  n.  5.  torn.  2.  p.  189;  Id  K  I.  pt  2.  i.  3,  7,  ton. 
I,  r^  la,  40v  See  iko  other  foreign  jurbu  citod.  S  Bnr^,  CoL  &  For  Law, 
(.21.^1005-1007. 
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of  property,  adds  that  it  has  in  view  the  administTation  and  di- 
rection of  property  (biens),  and  that  the  rights  which  it  grants 
are  all  real  rights.  ^  La  garde  consiste,  ou  en  droits  de  propri^t^, 
ou  en  droits  d'usufruit ;  et  il  n'y  a  rien  de  plus  r^el,  que  ces  sor- 
tes  de  droits.  Par  consequent  elle  ne  peut  etre  r^gie,  que  par  la 
loi  de  la  situation.  C'est  cette  loi,  qui  donne,  oa  ne  donne  pas; 
qui  appelle  certaines  personnes,  ou  qui  ne  les  appelle  pas.  De  14 
il  semble  qu'il  faudroit  n^cessairement  en  conclure  que  chaque 
coutume  qui  admet  la  garde,  et  ou  il  y  a  des  biens,  a  seule  le 
droit  de  d^f^rer  la  garde,  k  qui  bon  lui  semble  ;  et  qu*il  n'y  a  que 
ceux,  ^  qui  elle  la  d^fdre,  qui  puissent  etre  gardiens,  quelqne  dom- 
icile d*ailleurs,  qu'aient  ceux  qui  tombent  en  garde  et  ceux  qui 
sont  appel^s  k  la  garde.'  ^  He  admits  that  there  are  jurists  who 
assert  the  contrary.^ 

502.  Hertius,  as  we  have  seen,  asserts  the  same  .doctrine  as 
to  immovable  property.^  Froland  arrays  himself  on  the  side  of 
those  who  assert  the  reality  of  the  laws  which  respect  guardian- 
ship, distinguishing  however  as  to  the  quality  of  persons  enti- 
tled, the  right  of  possessing  the  property,  and  the  formaUties  ac- 
companying it.* 

502  a.  Dumoulin  holds  the  opinion  that  the  lex  rei  sitse  is  to 
govern  in  all  such  cases,  and  explains  himself  with  unusual  ful- 
ness on  the  point.     ^  Aut  staiutum  agit  in  personam,  et  tunc  non 
iucludit  exteros,  sive  habiliter,  sive  inhabiliter  personam,  undesi 
statuto  hujus  urbis  cavetur,  quod  contractus  facti  per  minoiem 
25  annis  non  valeant  sine  consensu  suorum  propinquorum,  et  aa- 
thoritate  judicis,  non  intelligitur,  nisi  de  subditis  suae  jurisdictioni 
per  text.  1.  1,  in  fin.  £P.  de  curat,  et  tutor,  dat  ab  his.  '  UndemiDor 
dicti  loci  non  potent  etiam  extra  locum  praedia,  in  eo  territorio 
sita,  locare  sine  dicta  solemnitate :  Sed  bene  extra  locum  prsdia 
alibi  sita.     Quia  in  quantum  agit  in  personam,  restringitur  ad 
suos  subditos  ;  et  in  quantum  agit  in  res,  restringitur  ad  sitas  in- 
tra suum  territorium.     Exterus  autem  minor  annis  potent  etiam 
de  sitis  intra  locum  dicti  statu ti  etiam  inter  locum  ilium  disponere: 


1  2  Boullenois,  obs.  29,  p.  320-322,  330,  340;  3  Boi^,  Col.  &  For.  Law, 
pt.  2,  c.  23,p.  1001,  1002. 

2  Ibid. 

»  Ante,  8.  497;  1  Hertii  Opera,  de  Collis.  Leg.  4,  n.  8,  p.  123,  124,  ei 
1737;  Id.  p.  175,  ed.  1716. 

*  1  Froland,  Mdm.  c.  16,  p.  717,  749,  750,  752. 
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Quamvis  is,  qui  datus  est  tutor  vel  curator  a  suo  competent!  jti* 
dice,  sit  inhabilitatos  propter  tutelam,  et  curam  ubique  locorum 
pro  bonis  ubicuiuque  Bitis.  Quia  non  est  in  vim  stattiti  solius, 
sed  in  vim  juris  commuDis,  et  per  passivam  interpretationem  le- 
gis,  quie  locum  habet  ubique.'  ^  Everhardus  holds  the  same  opin- 
ion* '  Ubi  ratione  diversarum  jurisdictionum  et  territoriorum 
diversi  judices  daat  tutores,  et  unus  non  intromittat  se  de  terri* 
torio  alterius;  semper  enim  inspicienda  est  consuetudo  loci,  ubi 
res  sunt  sitae,  maxime  quoad  imraobilia,'  ^ 

503.  Scotch  Law.  —  Lord  Karaes  lays  down  the  Scottish  doc- 
trine to  be,  that  it  is  of  no  importance  in  what  place  curators  of 
minors  are  chosen  ;  and  accordingly  a  choice  made  in  England 
of  curators,  w^hether  lingUsh  or  Scotch,  will  be  held  effectual  in 
Scotland.  He  admits  that  the  powers  of  a  guardian  of  a  lunatic 
in  England  are  limited,  extending  only  to  his  person,  and  not  to 
his  estate  ;  or  rather,  that  different  guardians  are,  or  may  be, 
appointed  by  the  Court  of  Chancery  for  each.  But  the  authority 
of  any  guardian   or  curator,  however   appointed,  in  a   foreign 

,  countrj%  in  not  understood  by  him  to  extend  to  any  real  estate  in 

I  Scotland.^ 

604*   Common    Late,  —  Immovables,  —  There    is    no    question 

'whatsoever,  that  according  to  the  doctrine  of  common  law,  the 

!  rights  of  foreign  guardians  are  not  admitted   over  immovable 

1  pmperty  situate  in   other   countries.     Those  rights  are  deemed 
to  be  strictly  territorial,  and  are  not  recognized  as  having  any 

fiofluence  upon  such  property  in  other  countries,  whose  systems 
of   jurisprudence  embrace  different  regulations,  and  require  dif- 
ferent duties   and  aiTangements/      No  one  has  ever   supposed 
lat  a  guardian,  appointed  in  any  one  sbite  of  this  Union,  had 
any  right  to  receive   the  profits,  or  to   assume  the   possession, 
if     the    real  estate,  of    his   ward  in  any  other  state,  without 
iTitig    received  a    due  appointment   from   the   proper    tribu- 
Bals  of  the  state  where  it  is  situate.      The  case  falls  within 

I^e   well-known    principle    that    rights    to    real  property   can 
»  MoUn.  Opera,  torn.  3,  ad  Cod.  1, 1, 1,  Conclas.  de  Statnt  p.  666,  ed.  1S81 ; 
«ale,  8.  197,  note.     See  also  RodeDburg,  d«  Divera.  Statut.  tit.  2,  o.  5,  n.  10; 

2  Boullenois,  Appx.  p.  47-51. 
»  Everhard.  ConsiL  185,  n.  3,  p.  406. 

^  2  fUmea,  Eq.  b,  3,  c.  S,  «.  1,  p.  325;  Id,  8.  4,  p.  348. 

See  3  Barge,  CoL  &  For.  Law,  pt.  2,  o.  23,  s.  5,  p.  1009-lQll. 
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be  acquired,  changed,  and  lost  only  according  to  the  law  rei 
sitae.i  (a) 

504  a.  Movables.  —  The  same  rule  is  applied  by  the  common 
law  to  movable  property,  and  has  been  fully  recognized  both  in 
England  and  in  America.  No  foreign  guardian  can  virtute  offi- 
cii exercise  any  rights  or  powers  or  functions  over  the  movable 
property  of  his  ward  which  is  situated  in  a  different  state  or 
country  from  that  in  which  he  has  obtained  his  letters  of  gQa^ 
dianship.  (h)  But  he  must  obtain  new  letters  of  guardianship 
from  the  local  tribunals,  authorized  to  grant  the  same,  before  he 
can  exercise  any  rights,  powers,  or  functions  over  the  same. 
Few  decisions  upon  the  point  are  to  be  found  in  the  English  or 
American  authorities,  probably  because  the  principle  has  always 
been  taken  to  be  unquestionable,  founded  upon  the  close  analogy 
of  the  case  of  foreign  executors  and  administrators.^  (e) 

505.  Change  of  the  Ward's  Domicil,  —  Whether  a  guardian 
has  authority  to  change  the  domicil  of  his  ward  from  one  country 
to  another,  seeing  that  it  may  have  a  most  important  operation 
as  to  the  succession  to  his  movable  property  in  case  of  bis  death, 
is  a  matter  which  has  been  much  discussed.  In  favor  of  the 
affirmative  there  are  some  distinguished  foreign  jurists,  among 
whom  we  may  enumerate  Bynkershoek,  Bretonnier,  Rodenburg, 
and  John  Voet.  Bynkershoek  says :  '  Posse  tutorem  pupilli  sui 
doraicilium  mutare,  perinde  ut  potest  parens  superstes,  nescio 
quisquam  serio  dubitaverit,  si  successionis  legitimse  causa  non 
versetur;  nam  si  hsec  versetur,  multa  disputatio  est.  Sed  an 
hsBC  quoque  valebunt,  si  superstes  parens  vel  tutor  domicilium 

1  Ante,  s.  424;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  23,  s.  5,  p.  1005,1006, 
1009,  1010. 

2  3  Surge,  Col.  &  For.  Law,  pt.  2,  c.  23,  s.  5,  p.  1011;  Id.  p.  1010;  ante, 
8.  499;  Morrell  o.  Dickey,  1  Johns.  Ch.  (N.  Y.)  153;  Kraft  v.  WickeyjCai 

6  J.  (Md.)  332,  340,  341;  4  Cowen,  529,  note;  post,  s.  512,  513.    But  Mr. 
Chancellor  Walworth  seems  to  have  thought  otherwise  in  McXamara  ».  Dwyer, 

7  Paige  (N.  Y.)  239,  241. 

(a)  But  see  McCleUand  r.  McClel-  in  In  re  Rice,  42  Mich.  528,  where 

land,  7  Baxter  (Tenn.)  210;   Hick-  a  habeas  corpus  was  applied  for  by 

man  v.  Dudley,  2  Lea  (Tenn.)  375.  the    foreign    guardian    and   refosed 

(6)  But  see  Ross  v.  Southwestern  See  also  Townsend  r.  Kendall,  4  Minn. 

R.  Co.,  53  Ga.  514.  412;    Douglas  ».    Caldwell,  6  Jones 

(c)  Under    what   circumstances  a  Eq.  (N.  C.)  20;  Nugent  v,  Vetzera, 

foreign  guardian  may  be  preferred  over  L.  R.  2  Eq.  704. 
one  of  the  forum,  see  the  suggestion 
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timnsferat,  ut  ejus  int€9tati  mortui  alia  sit  Buccessio  quam 
fuit?'  He  proceeds  then  to  discuss  the  question,  and 
to  the  conclusion  that  he  may.  *  Sic  puto.  Scio  impu- 
^efem,  Tcl  tninorem  proprio  marte  non  recte  domicilium  suum 
HQtmfe ;  sed  quid  ni  non  posset^  qui  oum  reprassentat,  et  quid 
li  tioii  pofi^et  cum  omni  effectu,  nisi  qua  lex  sit,  qu£e  iropediat?'^ 
burg  sajB  ;  *  Quajniinus  et  illud  quod  frequeotiom  est  in- 
Hollandus  miijor  vigintii  minor  viginti  quinque  anni.s 
Tert  domicilium  UUmjectura,  ubi  vigesimo  anno  tutda  vel 
ftnitur*  Quid  djcemui»  preventurum  ilium  suam  in  tutelatn  ? 
ndi  ex  facto  consiultuis  minori  bodia  oaostiliaeodi  domir  ilii, 
talem  non  esse,  iutori  es^  ;  qui  ut  eoiilnliere»  ita  et  domi- 
taliuiB  potest  oonstituere,  quod  coUocetixr  illud  per  contractum, 
de  quo  Qsox  latius.  Proinde  in  propoftitm  milii  specie,  cum  roa- 
|«r,  qum  tutrix  esset.  mutato  a  morle  riri  donjeilio,  Ultrmjectum 
tt  ibique  infaus  adolevitfet :  dixi  ex  Ullrmjeellaia  legi* 
iBiitimandoft  perfectae  »tatas  aaoot ;  doaoM>do  frmoa  abstt,  aut 
icium  tcrtii,  extra  quod  rix  est  ul  &oo  diimi  liiUm,  max- 
inmUi  locum  ad  habitandum,  popillitsqae  cdoetuduiDf  ele* 
jus  es8e»  iUudque  ipsam  dubii  wcitlj  Butftvi  jMuimsomu\ii 
•guato  aoctorei  fvienuil*  ol  iiipntafgl«r  m  astre  iUi»  < 

ex  HoUaii& 
,u  uUo  modo  doatcflii 
;  si  quid  hoc  ad  nm  pSfftiiMtf,  famim  imt  wm/tm^m^  in  ] 
Uttoris  fore,  ttttak  seaMi  oam  fXfffr,  warn 

qucirGDdam  fareW*'    Jobn  Tm^  Hfss  ^Ptmrn^d 
minorennis  sit.  putn  vsl  maim 
fiittm  etiam  ridcfi  mstMsti  m  d 
pfiofis  sed  noTi  dooitcilii,  a  pate 
jure  censeri  in  dubio  debsse,  — ^^^"^  oS.     Vim 
colter  admitteodum  sit,  i 
m  mutare,  qaaa  eoot 
contrabere  auctore 
iatn  etiin  pain  nalrero* 
pmposilat  tatoiiboi 
mutare  nibil   velat:  aisi  ex 
talem  damiGslU  popiDaria 


t  B^akerm. 
i  Bodenlwf  < 
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rum,  spem  successionis  ex  prioris  domicilii  lege  habentiam, 
factam  esse.'^ 

505  a.  Bynkershoek  thinks  it  impracticable  to  make  any  such 
exception  of  cases  of  fraud  from  the  intiinsic  difficulty  of  a8ce^ 
taining  what  circumstances  shall  constitute  evidence  of  a  h-audu- 
lent  change  of  domicil.^  Burgundus  seems  to  hold  with  Bartolus, 
that  the  domicil  of  the  guardian  is  also  the  domicil  of  the  miooi. 
*  Pupilli  ipsi  sibi  constituere  domicilium  non  possunt  Barto- 
lus  autem  ibi  sensit  habere  domiciUum,  ubi  cum  tutoribus,  sive 
aliter  habitaverint.  Quae  sententia  ita  demum  mihi  vera  videtUTi 
nisi  in  academiam  studiorum  causa,  vel  alio  profecti,  remanendi 
animo  ibi  non  steterint.  Qui  veniam  aetatis  impeti-avit,  et  pro- 
prie  negotiationi  commodisque  subservit,  ipse  sibi  minor  domi- 
cilium instruere  potest.  Uxor  ibi  censetur  habere  domicilium, 
ubi  maritus  habitat.  Legitima  tori  separatione  facta,  ipsa  sibi 
domicilium  instruct.'  * 

505  b.  BouUenois  has  spoken  with  so  little  clearness  and  pre- 
cision on  this  subject,  that  it  is  not  very  easy  to  say,  with  entire 
exactness,  what  is  his  opinion.  From  the  best  examination  which 
I  have  been  able  to  make  of  his  various  discussions  of  this  subject 
in  his  different  works,  he  seems  to  have  thought :  (1)  That  the 
law  of  the  actual  domicil  of  the  parents  of  a  minor  constituted 
the  rule  to  regulate  the  succession  to  the  minor,  if  he  died  during 
his  minority,  although  it  was  not  the  domicil  of  his  birth,  but  was 
acquired  by  his  parents  afterwards.  (2)  That  the  like  rule  did 
not  apply  to  the  case  of  a  minor  under  tutelage  ;  and  that  his 
guardian  could  not  by  a  change  of  domicil  change  the  succession 
to  the  property  of  the  minor.  (3)  That  hence  if  a  minor,  follow- 
ing the  change  of  domicil  of  his  parents,  should  die,  his  movable 
estate  would  be  governed  by  the  law  of  succession  of  the  new 
domicil,  if  there  was  no  fraud  in  the  removal.  (4)  But  that 
there  was  no  reason  why  a  minor  might  not  be  reputed  domiciled 
in  the  domicil  of  his  guardian,  so  far  as  the  law  of  that  domicil 
would  confer  on  him  particular  faculties  or  privileges ;  and  that 
therefore,  if  the  law  of  the  domicil  of  the  guardian  would  give 
him  the  power  of  making  a  testament  of  his  movables,  he  might 
make  one  conformable  to  that  law  ;  for  it  is  but  just  that  in  such 

1  J.  Voet,  ad  Pand.  5,  1,  8.  100,  tom.  1,  p.  347. 

a  Bynkers.  Quest.  Jur.  Priv.  lib.  1,  c.  16,  p.  182,  183,  ed.  1744. 

»  Burgundus,  tract.  2,  n.  34,  p.  80,  81. 
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cue«  A  person  domiciled  there,  even  although  a  minar,  should 
iMld  subject  to  the  real  laws,  or  laws  in  rem»  of  the  place 
be  b  domiciled  without  fraud,^ 

Diasert.  sur  Queat.  da  In  Contrar.  det  Loiitf  Quaat.  2«  p,  50- 
^ia,  oba.  32,  p,  49-i>:i.  It  may  not  be  unacceptabie  to  give  some 
ffOlll  Bunlleiii>iii  tti  tlm  place.  Uu  M»ysin  hi  a  UissertatioRfl:  Eu  effet, 
riiboas,  pour  kesqudles  le  demier  domicile  du  p^re  doit  r<5g)er, 
mobiliaire  du  ^^  lori»qu'il  dt^cede  en  miiiontc.  La  premi^r^e 
c|ttc  |0  Ato  mineur  tombant  m>ui»  la  puisaance  d'autrui,  oti  ti*a  pas  vuulii 
p«il  4^pefidre  d'un  tuteur  de  changer  l*ordre  de  stico^der  au  miiieur  on  lui 
t  cka£igi*r  d«  domicile;  ^u  wjrte  qu*ou  n'a  |ia8  cru  qu^uii  tut<*ur  dut  avoir 
^Ic  till  dooiier  ou  d  oier  aux  hc^ritif  r»  pr(?8<>iiiptif«.  La  wfcoudc  e«t,  qu'im 
k  tmkuu  de  iia  rtiiiiuritd  e*t  toujoam  pri^sumt^  grrird  ct  ohargvf  de  M^i- 
euiren  Mi  beriti«nt  dc  cciui  dv  qui  il  a  re<;u  lea  biensi  qui  doiwiit  com- 
^•Meeeiakia,  ft  uti  luLeur  i\e  doit  pa*  aroir  le  pouvoir  dc  deroger  h  ct»tle 
lb  lid4i-oommij»*  Again  he  ciayji:  Sur  le  changetnent  de  domicile  d*iiii 
•a  m  qui  toucbo  §v»  bienei,  il  ftemble  qu*il  y  auroit  quelqut*  considi^ration 
■litt*  li  I'^TLatnDit  aenes  coiiveuable  que  la  succeasioii  d'un  niineur  au  dewus 
laplellM»  pubcrui  fut  r^gl^  par  le  domicile  de  sea  pisre  et  mhrr..  Que  dH 
ptmrru  par  roariagef  il  puisse  »e  cboiiiir  tel  domicile  qui^  Imn  lui  wm- 
H  fsa  m  •tieeemdot]  mobitmire  soit  r^gle  par  ce  domicile.  Que  le  f^lji 
•atvaiit  )e  domicile  du  p6re,  ou  de  la  mei'e  survivante,  sia  f^utrces- 
ilaire  9fni  {•airi  He  merit  aa§ujettie  aiuc  loiz  de  ce  nouveau  doinictte* 
que  d'aiUeum  il  n*y  ait  fif>iut  de  fraode:  Quo  peut  fatro  de  mieux  uu 
■a  4m  eoDtitiutr  de  vivre  m\kii  lYMlucation  de  eelui  de  »e$  [>die  et  m6re 
ImI  a  eonMinrd*  et  d^  qu"!)  y  a  prudence  et  ju^^ttce  dun»cetiecfiniduite, 
iloaiici)«  dei'ifttit  utie  demeure  juiite  etl^gittmo  (Kiur  k*  miueur,  dont 
mobiliain;  doit  (ruirre  le  tort.  Que  le  fiU  mineur  qui  jtait  trafie  de 
at  qui  pour  ce,  iiVtt  choiMi  un  domicilts  suit  pan;illement  eu  ea 
i  bieiiR  mobt1if*r»,  ai^^ujctti  k  la  lai  du  lieu  qui  a  etc?  le  centre  de  sa 
H  etia  paroit  hv.  <t  quaud  le  btcu  du  mineur  csit  uu  bif!n  d'in- 

J1  n*ftk  pand'iti  nt  qu*un  mineur  soil  repute  domicili(5  au  do* 

9  ftOti  tuieur,  quani  auic  facultez  pnrticuli^rcji  que  ta  lot  d«  ce  domicile 
dofmer ;  c'est  |tourqttoi  ni  par  la  loi  du  domicile  d<^  9^11  tuteur  il  a  Ca- 
fit  loiardeiea  meubles  il  pourra  tenter  oonformt^mcnt  k  c«^tte  \oL     II  ent 
I  liaiie  «»oatqii*tiTi  domicilie,  m^^me  mineur,  eubiMe  l««  loix  puren  r^Uen  du 
o4i  il  aat  ikmiicili^  taui  f raude.     Main  quant  k  9on  ^tat  de  niAJeur,  ou  de 
Mr  00  nt  a^aumtt  le  faire  ddpendra  que  de  la  lai  de  son  origiiie,  par  les 
NM  qvt  o«it  kii  cy-de^aut  all^gii^eft*     Boullenolft,  Diss,  de  la  Coutrar.  dee 
t,  tfgmL  2,  p.  59,  OL  ^2.    In  liin  larger  Treatise,  he  eays:  Au  Buq^tuit.  ce  que 
idbsBt  id  jnfir  le  can  de  lu  mccesjdon  mobiliaire  ab  ititeatat.  doit-il  avoir 
po<ir  la  ra«  d*un  testament?     S*il  ei*agisioit,  par  exettiple,  de  aavoir  ti  le 
war  ioeapalde  de  te*t4*r  par  la  loi  de  ion  domicile  de  droit,  le  poumnt  eu 
■  da  la  M  de  mn  domicile  de  fait«     r/auti?ur  deit  Ob^enratiotiM  t^tir  llenryi, 
loED  citato,  que  nt  den  enf antn  mineum  mynt  miees  m>uj  bi  tutelle  d'un 
Qi  fMMirroiit  falre  uu  testament,  lomquUb  aeront  ^lorveniui  k  ta  pu« 
par«#  qim  let  ntiueun  vuivent.  k  cet  <«gnrd,  h  domicile  de  leur  tut^Mir.    n 
'U  I'a  aiual  d^iddeti  eoiifiulUtion  avec  M.  Severt,  pour  le  testament  du 
fait  a  rige  tie  diihuit  ana.    Son  i>6re  s'dtoit  marii^  et  dtabli  k  rarta : 
■HI  ilMi  at  adiil  de  aa  femiue.  aet  eiilaota,  qoi  itoieot  en  baa  Age,  fii- 

16 
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605  €.  On  the  other  hand,  Momac,  Christinaeus,  Bouhier,  and 
Pothier  maintain  the  opinion,  in  unequivocal  terms,  that  the  do- 
micil  of  a  minor,  so  far  as  it  regards  his  succe^ion  to  his  estate, 
cannot  be  changed  by  his  guardian.  Mornac  says :  *  Quaesitum 
est,  mortuo  impubere,  de  cujus  bonis  mobilibus  agitur,  quod  spe^ 
tari  debeat  illius  domicilium,  utrum  patris  et  matris,  an  tutoris, 
apud  quern  defunctus  est ;  atque  id,  quia  locus  domicilii  paren* 
tum,  et  locus  domicilii  tutoris  contrarias,  quoad  successiones  mo- 
bilium,  diversasque  consuetudines  ferant.  Videbatur  nonnullw 
constituendum  domicilium  in  aedibus  tutoris,  ut  qui  patrem  refer- 

rent  mis  sous  la  tutelle,  de  Charles  Groflier,  leur  oncle  pateniel ;  domicilii  a 
Lyonnois.  Le  sieur  Ser\deres  fils  avant  que  de  partir  pour  Tarmee,  ou  il 
fut  tud,  fit  son  testament  au  profit  d'une  de  ses  soeurs:  il  fut  conteste  par 
une  autre  soeur,  et  la  decision  fut  pour  le  testament.  M.  le  P.  Booluer, 
c.  21,  n.  4,  n'adopte  pas  cette  decision,  et  j'avoue  qu'elle  n'est  pas  sui 
difficaltc.  £n  effet,  puisque  la  loi  determine  le  domicile  du  mineor,  park 
domicile  du  pcre,  je  parle,  d'un  mineur  non  dtabli,  pourquoi  luidonner  deux 
domiciles,  Tun  pour  r^gler  sa  succession  mobiliaire,  et  Tautre  pour  regkr 
sa  capacity  personnelle  de  tester?  II  n'y  a,  comme  nous  venous  de  le  din, 
que  le  domicile  de  la  personne  qui  puisse  rendre  capable  celui  qui  est  ioea- 
pable  ;  et  puisque  le  domicile  du  mineur  est  fizd  au  domicile  du  pere,  com- 
ment celui  de  fait,  qu'il  pent  avoir  partout  ailleurs,  peut-il  afFecter  sa  per- 
sonne, prdfdrablement  k  son  domicile  de  droit  qui  est  ndcessairement,  seloo 
la  loi,  son  vrai  domicile  ?  D'ailleurs  un  testament  apporte  toujours  un  change- 
men  t  dans  la  succession  legale  du  testateur,  et  la  loi  du  domicile  de  droit  qu*» 
le  mineur,  ne  lui  permet  pas  de  disposer  de  sea  biens,  et  de  changer  rien  dans 
sa  succession.  Mais  pour  le  soutien  de  la  decision  de  MM.  Severt  et  Breton- 
nier,  deux  savants  consultants,  ne  peut-on  pas  repondre  que  le  mineur  est  dans 
son  devoir,  quand  il  demeure  avec  son  tuteur  qui  est  chargd  de  son  educatioo, 
qu'il  y  demeure  ndcessairement  et  sans  f  raude  ?  A  la  bonne  heure  que  le  do- 
micile de  son  p6re  r6gle  sa  succession  ab  intestat;  c'est  Tiutdrct  deshcritiera 
qui  Ta  voulu  ainsi,  et  c'est  pour  cela  qu'il  retient  le  domicile  de  son  pore. 
Mais  si  le  mariage,8i  Temancipation  permettent  k  un  mineur  de  changer  de  do- 
micile, comme  en  couvient  M.  Bouhier  lui-meme,  et  que  dans  ce  cas,  le  minear 
puisse  tester  conformement  h  la  loi  du  domicile  qu'il  s'est  choisi.  pourquoi  ne 
veut-on  pas  pareille  chose  dans  le  cas  oil  le  mineur  passe,  par  ndcessite,  et  sans 
fraude,  dans  le  domicile  de  son  tuteur  ?  II  est  vrai  que  dans  le  cas  du  manage 
et  de  Tomancipation,  la  succession  mobiliaire  de  ce  mineur  se  regleraparU 
loi  de  son  domicile  de  choix,  et  que  je  n'en  dirai  pas  demcme  par  rapport  k  un 
mineur  qui  n*est  ni  marid  nidmancipe;  mais  ce  que  je  ne  dirai  pas  pour  lecas 
de  la  succession  ab  intestat,  parce  qu'il  y  a  une  jurisprudence  formee  i  crt 
dgard,  je  puis  le  dire  pour  le  cas  du  testament,  parce  que  la  loi  n'a  rien  decide 
IJi-dessus,  et  qu'il  semble  juste  de  laisser  h,  un  mineur,  que  la  mort  pr^vient, 
une  capacitd  que  lui  donne  la  loi  oil  il  demeure,  actuellement,  sans  frandc. 
Ndanmoins  le  premier  avis  me  paroit  le  meilleur;  un  mineur  hors  le  domicile 
de  son  pbre,  avec  son  tuteur,  habite  avec  lui;  mais  il  n'est  pas  proprement do- 
micilie  avec  lui;  il  sejourne  en  attendant  sa  majority ;  c'est  un  plaideur  qui 
attend  Ik  que  le  temps  lui  fasse  gagner  son  proc^.  2  BouUenois,  obs.  32,  p.  51- 
-53;  ante,  s.  44,  note  2,  p.  44. 
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Pmvaluit  vero  eorum  eententia^  qui  domicilium  minom 
eo  casu  in  loco  ononis,  id  est^  in  ssdihug  paternity  ac 
oollocandum  dicerent.  Cum  enim  domicilium  quatuor 
modti  contrahi  solent,  natnra,  ac  origine,  item  yoluDtate,  ac  cod* 
,  di'indo  convcntio?ie,  aut  ex  necessitate  mnnem.  Solum  ex 
tiaitimle  domicilium  minori  superest,  locuii  Bcilieet,  in  quo  ipsa 
irerit,  parente^ique  defecerint ;  absurdumque  aliud  fuerit  affiti- 
mttiori  in  cieti^is,  quod  ipse  per  jetatem  non  habeat  iUigendi 
domicilii  coiimlium.  Imo  et  pnestaretur  ansa  interdum 
o»  fraudandi  vcros  mobilium  minoris  intereuntis  ha!redes 
furentibus  scilicet  domicilium  in  loca,  quibns  sucoeiiaura  sibi 
nl  ex  patriisii  mortbuB,  intereuiite  valetudinario  minore  de- 
'  ChriHtinaMis  adopts  tbe  very  language  of  Mornac  on 
subject.^  Bouhier  is  equally  direct  and  positive  ;  holding 
the  minor  reUiins  the  domicil  of  his  pan*nt6,  and  that  it  can- 
it  be  elianged  hy  his  guardian.  He  says  that  the  inviolable 
oC  tbe  law  in  Burgundy  is,  that  the  domicil  of  minors,  in  re- 
to  the  succession  to  their  property,  cannot  be  changed  by 
guardians  during  their  minority;  and  he  reasons  out  the 
inc  at  large.'  Pothier  takes  a  distinction  between  the  change 
dotnicil  of  a  parent  and  the  change  of  domicil  of  a  guar- 
and  holds  that  in  the  former  case,  if  a  change  is  made 
Iritlioul  fraud,  the  minor  follows  the  domicil  of  his  parenU  and 
ibii  mrvivor.  But  in  tbe  case  of  a  guardian  no  such  effect 
;  for  the  minor  is  no  part  of  the  family  of  the  guardian^ 
k  like  a  stranger  there,  and  only  for  a  time  (ad  tcmpus).* 

il*  ebt*  ad  Cod.  lib.  H,  tit  20,  torn,  a,  p.  558,  ed.  172K 
^  l>ecb.  176,  torn,  i.  p.  204. 
r.  Coot,  de  Boarg.  c.  21,  s*  3,  p.  083;  Id.  o.  23»  s.  100-1(17,  p*  ill , 


r.  Coa&ume  d'Orl^aos,  Introd.  n.  17*    Hf  uses  th^re  tho  foUowitig 

*  U  nouM  vufl&i  de  dire,  que  W  tnineurs  n«  oompottiit  pi«  la  f:irrjiilo 

IvtMirvoonumt  ]c%  «;nfiiu»  oompotietit  b  famille  d«  limr|»^re;  ib  Aout 

^  In  Qitifton  <l»t  lour  tuk^ur  comme  daoH  un«  inalM>n  <<tnia^r«;  \U  f  font  ad 

f  four  \t»  Ump*  que  flfiit  durer  la  tuttdle;  jmr  coim^}ti«?iit  lo  tlomicile  de 

'  ii'«ftt  |MU  \vur  rnii  domicik%  et  ih  tw  peuveul  *lrt?  w»ti*<*'h  fU  avoir 

!•  iloriiicilc!  juatcriKd.  juiiqu^Jl  cis  qu*ili»  wjient  d*  v  ige  do 

ilr  na  «tix-ni»*iii«M»  jMir  Icmr  pmpfu  choix,  et  qirib  Tttiei  *  men  I 

n  11*1^1)  fMtt  pM  d€  m£me  de  la  mbre:  la  ptiUeianeo  piitemelle  ^tant, 

iniyti*  dif^ii,  diff^r«oi  «n  ceU  du  droit  rotnain,  commtitm  «a  p^re  el  Jk  la 

,  la  mkte,  aprte  la  ttK»ri  do  »oii  man,  «itcc^k  auit  droita  ei  k  la  qualiU^  d« 

Idml^fMmHh*  qu'a^oii  •on   mari  d^^m  do  l^un  rnfanm  poti  dofiiicilf*, 

ipaiiqy*eU«!  jug«  d«  la  tr&»4f(^ror  fana  fmndii,  doit  done  6ir«celtu  da 
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506.  Change  of  DomieU  of  Mtnars.  —  The  same  question  has 
occurred  in  England ;  and  it  was  on  that  occasion  held  that  a 
guardian  may  change  the  domicil  of  his  ward,  so  as  to  affect  the 
right  of  succession,  if  it  is  done  bona  fide  and  without  fraud.^  (a) 
In  that  case  the  father,  a  native  of  England,  died  intestate,  domi- 
ciled in  Guernsey,  leaving  a  widow,  and  infant  children  by  her, 
and  also  by  a  former  wife.  The  widow,  after  his  death,  was  nf- 
pointed  guardian  of  her  own  children,  and,  in  conjunction  with 
the  guardian  of  the  children  of  the  first  marriage,  sold  their  es- 
tate in  Guernsey,  and  invested  the  amount  in  the  English  funds, 
and  afterwards  removed  to  England  with  the  children.  On  the 
death  of  some  of  the  children  under  age,  the  question  aroee, 
whether  their  shares  were  distributable  by  the  law  of  England, 
or  by  that  of  Guernsey  ;  and  it  was  decided  by  the  Master  of  the 
Rolls,  Sir  William  Grant,  that  it  was  to  be  by  the  law  of  Eng- 
land. On  that  occasion  the  learned  judge  said  :  '  Here  the  qaee- 
tion  is,  whether,  after  the  death  of  the  father,  children  remain- 
ing under  the  care  of  the  mother  follow  the  domicil  which  she 
may  acquire,  or  retain  that  which  their  father  had  at  his  death, 
until  they  are  capable  of  gaining  one  by  acts  of  their  own.  ITic 
weight  of  authority  is  certainly  in  favor  of  the  former  proportion. 
It  has  the  sanction  both  of  Voet  and  Bynkershoek ;  the  former 
however  qualifying  it  by  a  condition  that  the  domicil  shall  not 
have  been  changed  for  the  fraudulent  purpose  of  obtaining  an 
advantage  by  altering  the  rule  of  succession.     Pothier,  whose  an- 

ses  enfans,  jusquli  ce  qu'ils  aient  pu  s*en  choisir  un,  qui  lenr  soit  propre.  11 
7  auroit  fraude,  8*il  ne  paroissoit  aucune  raison  de  sa  translation  de  domieOe, 
que  celle  de  se  procurer  des  advantages  dans  les  successions  mobiliaires  d:  S0 
enfans.  I^s  enfans  suivent  le  domicile  que  leur  m^re  s^^tablit  sans  ina^ 
lorsque  ce  domicile  lui  est  propre,  et  que,  demeurant  en  viduit^,  elle  conttne 
la  qualitd  de  chef  de  famille;  roais  lorsqu*elIe  se  remarie,quoiqn'elIe  acqoi^l> 
domicile  de  son  second  marl  en  la  famille  duquel  elle  passe,  ce  domicile  de  m* 
second  mari  ne  sera  pas  celui  de  ses  enfans,  qui  ne  passent  pas  comme  elle  en  1» 
famille  de  leur  beau-p^re;  C*est  pourquoi  ils  sont  cens^  continuerd'aToirlenr 
domicile  au  lieu  oil  Tavoit  leur  nifere  avant  que  de  se  remarier,  comroc  ib 
seroient  censes  le  conserver,  si  elle  ^toit  morte.' 

*  Potinger  v.  Wightman,  3  Mer.  67;  Robertson  on   Personal  SnccessioD, 
197-202. 

(a)  It  should  be  observed  that  in  the  father's  death.     3  Mer.  f^:  John- 

this  case  it  was  the  mother  that  was  stone  r.  Beattie,  10  CI.  &  F.  i2,  ISS; 

held  to  have  the  power  to  change  the  ante,  s.  46,  note, 
domicil  of   her  minor  children  after 
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thority  is  equal  to  that  of  either,  maintains  the  proposition  as 
tbus  qualified.     There  is  an  iiitioditctory  chapter  to  his  treatise 
on  the  Custom  of  Orleans,  in  which  he  €on.sidei*s  several  points 
that  are  commou  to  all  the  customs  of  France,  and,  among  others, 
the  law  of  daniicU.     He  holds,  in  opposition  to  the  opinion  of 
I  BOtne  jurists,  that  a  tutor  cannot  chaoge  the  doraicil  of  his  pupil ; 
I  but  he  considers  it  as  clear  that  the  domicil  of  the  surviving 
I  mother  iti  also  the  domicil  of  the  children,  provided  it  be  not 
with  a  fraudulent  view  to  their  succession  that  she  shifts  the 
place  of  her  abode.     And  he  suys  that  such  fraud  would  be  pre- 
sumed if  no  reasonable  motive  could  be  assigned  for  the  change. 
There  never  was  a  case  in  which  there  could  be  less  suspicion  of 
[fraud  than  the  present.    The  father  and  mother  were  both  natives 
of  England,  They  had  no  long  residence  in  Guernsey  ;  and,  after 
I  the  father's  death,  there  was  an  end  of  the  only  tie  which  con- 
[  Dected  the  family  with  that  island.     That  the  mother  should  re- 
liurn  to  this  country,  and  bring  her  children  with  her,  was  so 
linuch  a  matter  of  course,  that  the  fact  of  her  doing  so  can  excite 
[no  suspicion  of  an  improper  motive,    I  think  therefore  the  mas» 
Iter  has  rightly  found  the  deceased  children  to  have  been  domi- 
ciled in  England.     It  is  consequently  by  the  law  of  this  country 
It  the  succession  to  their  personal  property  must  be  regulated/  ^ 


*  PotingBr  V,  Wightman,  3  Mer,  70^  80.     Mr,  Burge  on  this  subject  re- 

aarks:  *Tlje  dornicil  of  choice  being  that  which  the  person  himself  estab- 

hes,  it  can  only  be  acquired  by  him  who  is  siii  juris.     It  cannot  therefore 

ac4|ttired  by  a  lunatic  or  minor.     The  domicil  of   the  father^  or  of  the 

aiber,  being  a  widow.  18  thai  of  the  child,  and  a  change  by  eitlier  of  those 

eiit«*  of   their  foi-mer  domicil  would  necessarily  operate  as  a  change  of  the 

ild*8  domicil.     It  is  however  only  during  the  mother's  widowhood  that  «he 

I  chan^^e  the  domicil  of  her  infant.     Tlie  domicil  which  she  acquired  on  her 

ad  marri«i^e  would  not  l>tH'otne  that  of  the  infant;  but  his  domicil  would 

aiinue  to  be  that  which  the  motlier  poseessed  previously  to  her  second  mar- 

^  .jiAgi*.     The  power  which  the  parent  thus  possesses  of  changing  the  domicil  of 

^^ild  is  aAsimilated  to  that  which  the  guardian  of  an  infant  [X)S8esj5e3  of 

Ing  bim  by  contracts  entered  into  by  him  on  belialf  of  the  infant.     But 

powtrr  it  is  said  must  bt^  exercised  by  the  parent  bona  fide.     If  he  changini 

!  dcmjictl  of  the  child*  who  wa.s  sick,  with  no  other  apparent  object  than  that 

ring  him  from  a  place  in  which,  according  to  the  law  of  succession 

I  prevjiihng^  the  parent  would  not  succeed  to  the  child's  estate*  to  another 

which  admitted  the  ]>arent    to  such  succeasion,  the  removal   would  be 

emed  a  fi-aiid  on  the  rights  of  tho»e  who  would  have  succeeded  if  no  ?iich. 

ov»l  had  taken  place,  and  would  not  be  allowed  to  prevail.     But  if  the 

Ith  of  the  child  was  such  as  to  afford  no  expectation  of  hi.s  deatli^  or  if  there 

aojr  readooable  motive  for  the  removal,  or  iudeed  if  the  child  had  at> 
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This  doctrine  has  also  been  recoguized  as  the  true  doctrine  In 
America.^ 

607.  Executors  and  Administrators.  —  Secondly,  in  relation  to 
executors  and  administrators.  According  to  the  Roman  law, 
which  made  no  distinction  in  this  respect  between  movable  and 
immovable  property,  the  title  '  heir '  was  indiscriminately  applied 
to  every  person  who  was  called  to  the  succession,  whether  he  was 
so  called  by  the  act  of  the  party  or  by  operation  of  law.  Thus 
the  person  who  was  created  universal  successor  by  a  will  was 
called  the  testamentary  heir  (haeres  factus),and  the  next  of  kin  by 
blood,  in  cases  of  intestacy,  was  called  the  heir  at  law  (hseres  na- 
tus)  or  heir  by  intestacy.  The  heir,  whether  consisting  of  one  or 
more  persons,  and  whether  testamentary  or  by  intestacy,  was  en- 
titled by  succession  to  all  the  estate  of  the  deceased,  whether  it 
was  real  or  personal ;  and  he  was  chargeable  with  all  the  burdens 
and  debts  due  from  him.^    But  inasmuch  as  the  succession  in 

tained  an  age  when,  by  the  law  of  the  place  of  bis  domicil,  he  had  the  power  of 
making  a  testament,  in  which  latter  case  there  could  be  no  ground  for  presum- 
ing any  interested  motive  on  the  part  of  the  parent  in  changing  bisdomicil,  the 
removal  could  not  be  impeached.'  1  Burge,  Col.  &  For.  Law,  pt.  1,  c.  2,  p. 38, 
39.  Notwithstanding  this  weight  of  authority,  which  however  with  one  ex- 
ception is  applied  solely  to  the  case  of  parents  or  a  surviving  parent,  there  is 
much  reason  to  question  the  principle  on  which  the  decision  is  founded,  when 
it  is  obviously  connected  with  a  change  of  succession  to  the  property  of  the 
child.  In  the  case  of  a  change  of  doraicil  by  a  mere  guardian,  not  being  i 
parent,  it  is  extremely  difficult  to  find  any  reasonable  principle  on  which  it  can 
be  maintained  that  he  can,  by  any  change  of  domicil,  change  the  right  of  sik^ 
cession  to  the  minor's  property.  The  reasoning  of  Bynkershoek  upon  the 
point  is  very  unsatisfactory,  while  that  of  Mornac,  Bouhier,  and  Pothier  am 
solid  reason  and  justice  to  sustain  it.  See  Robertson  on  Succession,  p.  1^ 
203. 

1  Guier  v.  O'Daniel,  1  Binn.  (Pa.)  349,  note;  Cutts  u.  Haskins,  9  Mass. 
543;  Holyoke  v.  Haskins,  5  Pick.  (Mass.)  20. 

a  1  Domat,  b.  1,  tit.  1,  p.  557;  Id.  s.  1,  n.  1,  2,  p.  558.  Domat  says  that 
in  France,  in  the  provinces  which  are  governed  by  the  testamentary  law,  and 
not  by  the  Roman  law  (Droit  ^crit),  the  title  of  heirs  is  given  only  to  the  heire 
by  blood,  or  heirs  at  law,  and  that  the  testamentaiy  heirs  are  called  universal 
legataries.  But  this  distinction  is  merely  nominal,  and  the  same  rules  are 
applied  to  the  universal  legataries  as  to  the  heirs  by  blood.  1  Doraat,  b.  1, 
tit.  1,  p.  557,  558.  Erskine,  in  his  Institutes,  b.  2,  tit.  2,  s.  3,  p.  192,  say* 
that  in  Scotland  *  Heritable  subjects  are  those  immovables  which  on  the  death 
oi  the  proprietor  descend  to  the  heir ;  and  movables,  those  which  go  to  the  ex- 
ecutors, who  are  on  that  account  sometimes  styled  haeredes  in  mobilihus.  It 
may  be  also  obsei-ved  that  those  who  undertake  to  gather  in  and  distribute 
among  such  as  are  interested  in  the  succession  the  movable  estate  of  a  person 
deceased,  in  virtue  of  a  nomination,  either  by  the  testator,  or  by  the  judge, 
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either  ca&e  might  be  onerous,  as  well  as  profitable,  the  law  al- 
lowed the  heir,  whether  he  were  so  by  testament  or  by  intestacy, 
to  renounce  the  inheritance  if  he  pleased ;  or  he  might  accept  it 
with  the  benefit  of  an  inveDtory»  the  effect  of  which  was  to  ex- 
onerate the  heir  from  any  further  liabihty  than  the  amount  of 
the  assets  or  property  inveut-oried.^  These  explanations  are  im- 
portant in  order  fully  to  understand  the  reasonings  of  foreign  ju- 
rists, and  to  apply  them  to  the  present  subject ;  for  the  civil-law 
distinctions  everywhere  pervade  the  jurisprudence  of  continental 
Europe. 

508,   Heirs  hy  the  Roman  LauK  —  It  will  be  at  once  seen  that 

the  executor  under  the  common  law  in  many  respects  corresponds 

with  the  testamentary  heir  of  the  civil  law,  and  that  the  adminifi* 

trator  in  many  respects  corresponds  with  the  heir  by  intestacy. 

The  principal  distinction  between  them  which  is  here  important 

to  be  considered  is,  that  executors  and  administrators  have  no 

light  except  to  the  personal  estate  of  the  deceased  ;  whereas  the 

^  Roman  heir  was  entitled  to  administer  both  the  real  estate  and 

H  personal  estate  ;  and  all  the  assets  were  treated  as  of  the  same 

H  nature,  without  any  distinction  of  equitable  assets  or  of  legal 

^^^^^609.  Immovahhs,  —  From  what  has  already  been  said,  the  heir, 
whether  testamentary  or  by  intestacy,  of  immovable  property,  can 
take  only  according  to  the  lex  loci  rei ;  or,  in  other  words,  he  is 
not  admissible  as  heir,  so  as  to  administer  the  estate  in  any  foreign 
country,  unless  he  is  duly  qualified  according  to  the  principles, 
rules*  and  fonns  of  the  local  law.^     In  this  respect  he  does  not 

I  differ,  either  in  regard  to  rights  or  to  responsibilities,  from  an  heir 
or  devisee  chargeable  at  the  common  law  or  by  statute  with  the 
bond  debts  of  his  ancestor  or  testator.  It  is  for  the  same  reason 
that  a  power  to  sell  immovable  property,  given  to  an  executiir, 
cannot  be  executed,  unless  upon  due  probate  of  the  will  in  the 
place  where  the  property  is  situate,  and  showing  that  it  may  be 


t 
f 


frequvntiy  ^t  the  name  of  executars,  because  it  is  their  office  to  aziecate  the 
liifit  will  of  Uxe  deceased/     See  id.  b,  3»  tit.  9»  s.  1,  2,  20. 

^  1  Domat,  b.  1,  tiL  1,  8.  4,  n.  3»  4,  p-  503, 

*  1  Browti»  Civil  &  Adm.  Law,  s,  344,  note. 

■  See  2  Kamea,  Eq.  b.  3,  c.  8,  s.  3,  p.  332;  Vattel,  b.  2,  c.  8,  b.  109-111; 
1  B<mlJenoi»»  obs.  17,  p.  242;  Id.  Prin.  G^n.  37,  p.  9;  Lewis  v.  McFarland,  9 
Cimncli,  151. 


712  CONFLICT  OF  LkWS.  [s.  509-513. 

lawfully  done  by  the  lex  loci  rei  sitae.^  And  if  the  party  claims, 
not  under  a  power,  but  as  a  devisee,  in  trust  to  sell  it  for  the 
payment  of  debts,  it  is  also  necessary  to  have  a  like  probate  of 
the  will.  But  it  is  not  necessary  in  the  latter  case  to  take  out 
letters  of  administration,  although  the  devise  be  in  trust  to  the 
party  by  the  description  of  executor ;  for  in  such  case  he  takes 
as  devisee  and  not  as  executor,  and  his  title  is  under  the  will, 
and  not  under  the  letters  testamentary .^ 

510.  Movables.  —  But  in  regard  to  movable  estate  a  like  rule 
does  not  necessarily  prevail  in  foreign  countries  governed  by  a  ju- 
risprudence which  is  drawn  from  or  modelled  upon  the  civil  law ; 
for  movables  being  treated  as  having  no  situs,  and  to  be  governed 
by  the  law  of  the  domicil  of  the  testator  or  intestate,  the  title  of 
the  heir,  taking  its  effect  directly  from  that  law,  is,  or  at  least 
may  consistently  be,  held  to  carry  the  right  to  such  property, 
wherever  it  may  be  locally  situated  in  the  same  manner  as  the 
title  would  or  might  pass  by  an  assignment  by  the  owner  by  an 
act  inter  vivos.® 

611.  Scotch  Law.  —  Lord  Kames  seems  to  take  a  distinction 
between  the  case  of  a  testamentary  heir  and  that  of  an  heir  by 
intestacy,  asserting  that  the  nomination  of  an  executor  (bsres 
de  mobilibus,  or  haeres  fiduciarius  *  )  by  the  testator  in  his  testa- 
ment, as  to  his  movables,  is  effectual  all  the  world  over,  jure  gen- 
tium, and  will  be  sustained  in  Scotland ;  whereas  letters  of 
administration  in  a  foreign  country  are  strictly  territorial,  and 
when  granted  in  a  foreign  country  are  not  recognized  in  Scotland 
unless  they  are  confirmed  there  by  a  proper  judicial  proceed- 
ing.^ It  may  be  so ;  but  Erskine  lays  it  down  as  clear  law,  that 
in  Scotland  neither  executors  nor  administrators,  foreign  or  do- 
mestic, are  entitled  to  administer  the  estate  of  the  deceased, 
until  they  have  been  duly  confirmed  by  the  competent  judge.* 
What  perhaps  Lord  Kames  meant  to  say  was,  that  the  title  of 
executor  was  a  good  title,  jure  gentium,  and  when  it  was  estab- 
lished in  the  manner  and  by  the  process  prescribed  by  the  law  of 

1  Wills  V.  Cowper,  2  Hamm.  (Ohio)  124. 
^  Lewis  V.  McFarland,  9  Cranch,  151. 
«  2  Kames,  Eq.  b.  3,  c.  8,  s.  4. 

*  Ersk.  Inst.  b.  3,  tit.  9,  s.  2,  26. 

«  2  Kames,  Eq.  b.  3,  c.  8,  s.  3;  Id.  s.  4,  p.  347,  348. 

*  Ersk.  Inst.  b.  1,  tit  9,  s.  27,  29.  See  Robertson  on  Sncoeasion,  p.  26^ 
27a 
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the  place  where  it  was  sought  to  be  exercised,  it  ought  to  be  held 
of  universiil  obligation.  And  so  it  probably  is  in  all  civilized  na- 
tions, except  such  (if  any  such  there  now  are),  as  adopt  the  Droit 
d'aubaine,  and  confiscate  the  movable  property  of  all  foreigners 
dying,  and  leaving  such  property  within  their  temtories. 

512.  Title  of  Uxecutorg  and  Admlniatrators.  —  In  regard  to  the 
title  of  executora  and  administrators,  derived  from  a  grant  of  ad- 
ministration in  the  country  of  the  domieil  of  the  deceased,  it  i:* 
to  be  considered  that  that  title  cannot  de  jure  extend,  as  a  mat- 
ter of  right,  beyond  the  territory  of  the  government  which  grants 
it,  and  the  movable  property  therein,  (a)  As  to  movable  pro- 
perty situated  in  foreign  countries,  the  title,  if  acknowledged  at 
all,  is  acknowledged  ex  comitate ;  and  of  course  it  is  subject  to 
be  controlled  or  modified,  as  every  nation  may  think  proper, 
with  reference  to  its  own  institutions,  and  its  own  policy,  and 
the  rights  of  its  own  subjects.  (^)  And  here  the  rule  to  which 
reference  has  been  so  often  made  applies  with  great  strength, 
that  no  nation  is  under  any  obligation  to  enforce  foreign  laws 
prejudicial  to  its  own  rights,  or  to  those  of  its  own  subjects.  Per- 
eons  domiciled  and  d3^ing  in  one  country  are  often  deeply  in* 
debted  to  foreign  creditors  living  in  other  countries,  where  there 
are  personal  assets  of  the  deceased.  In  sucli  cases  it  would  be  a 
great  hardship  upon  sucli  creditors  to  allow  the  original  execu- 
tor or  administrator  to  withdraw  those  funds  from  the  foreign 
country  without  the  payment  of  such  debts,  and  thus  to  leave  the 
creditors  to  seek  their  remedy  in  the  domicil  of  the  original  ex- 
ecutor or  administrator,  and  perhaps  there  to  meet  with  obstruc- 
tions and  inequalities  in  the  enforcement  of  their  own  rights 
from  the  peculiarities  of  the  local  law% 

513*  Suits  by  and  againBt  them.  —  It  has  hence  become  a  gen- 
eral doctrine  of  the  common  law,  recognized  both  in  England 
and  America,  that  no  suit  can  be  brought  or  maintained  by  any 


(a)  Sw  Moore  v.  Field,  i2  Penn. 
Si.  472;  Dial  iv  Gary,  14  8.  L\  573; 
Idon  i;.  Rice,  So'iMich.  20(5;  CV 
p.  Skiaker,  50  Mo,  357 ;  Apper- 
r  Bolton,  29  Ark-  418.  So  of 
gn  receivers.  City  bis.  Co.  t?. 
Cbmmercial  Bank.  68  111.  348;  Ruth- 
reiiard  F.  Clark,  4  Bosh  (Ky.)  27;  Suc- 
n  of  De  Eof&gnac,  21  La.   An. 


364 ;  McNamara  v.  McNam^rat  02  Ga. 
200. 

(h)  An  executor,  duly  qualilied  in 
England,  of  the  estate  of  one  domi- 
cikd  abroad^  may  aell  leasehold  pro- 
perly in  En  Inland  like  nu  ordinary 
English  executor,  though  ht*  coui J  not 
do  so  in  tlie  country  of  the  executor. 
Hood  V.  BarriugtoD^  L.  R.  (J  Eq.  2l«. 
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executor  or  administrator,  or  against  any  executor  or  administra- 
tor, in  his  ofiBcial  capacity,  in  the  courts  of  any  other  country  ex- 
cept that  from  which  he  derives  his  authority  to  act  in  virtue  of 
the  probate  and  letters  testamentary,  or  the  letters  of  adminis- 
tration there  granted  to  him.^  (a)  But  if  he  desires  to  maintain 
any  suit  in  any  foreign  country,  he  must  obtain  new  letters  of 
administration,  and  give  new  security  according  to  the  general 
rules  of  law  prescribed  in  that  country,  before  the  suit  is 
brought.^  (6) 


1  Bond  V,  Graham,  1  Hare,  482. 

a  Preston  v.  Melville,  8  CI.  &  F.  1,  12;  Whyte  v.  Rose,  8  Q.  B.  498,507; 
Spratt  V.  Harris,  4  Ilagg.  Ecc.  405;  Price  v,  Dewhurst,  4  My.  &  Cr.  76.  Hie 
authorities  to  this  point  are  now  exceedingly  numeroos  and  entirely  coDclosiTe. 


(a)  See  Silver  v.  Stein,  21 L.  J.  Ch. 
312;  9  Eng.  L.  and  Eq.  216;  Vermilya 
V.  Beatty,  6  Barb.  431 ;  Smith  r.  Webb, 
1  Barb.  231 ;  Swearingen  v.  Morris,  14 
Ohio  St.  429;  Bell  ©.  Nichols,  38  Ala. 
678;  Gilman  t;.  Oilman,  54  Me.  453; 
Beatty  w.  Mason,  30  Md.  409;  Bald- 
win's Appeal,  81  Penn.  St.  441;  Sher- 
man ©.  Page,  85  N.  Y.  123;  Freeman's 
Appeal,  68  Penn.  St.  151;  Magraw  o. 
Irwin,  87  Penn.  St.  139;  Vickery  v, 
Beir,  16  Mich.  50;  In  re  Ames,  52  Mo. 
290 ;  Hedenberg  v.  Hedenberg»  46  Conn . 
30  (explaining  Marcy  v.  Marcy,  32 
Conn.  308) ;  Burbank  v.  Pavne,  17  La. 
An.  15;  Wright  u.  Gilbert,  51  Md.  146; 
Barton  r.  Iliggins,  41  Md.  539 ;  Fogle 
v.  Schaeffer,  23  Minn.  304;  Klein  v. 
French,  57  Miss.  662;  Jefferson  r. 
Glover,  46  Miss.  510;  Riley  v.  Mose 
ley,  44  Miss.  37;  Carr  r.  Lowe,  7 
Heisk.  84;  Simpson  u.  Foster,  46  Tex. 
618;  Davis  v.  Phillips,  32  Tex.  566; 
Clopton  V,  Booker,  27  Ark.  482;  Hat- 
chett  V,  Berney,  65  Ala.  39.  But  see 
Bell  V.  Nichols,  38  Ala.  678;  Manly 
17.  Turnipseed,  37  Ala.  522;  Johnson  r. 
Jackson,  56  Ga.  326. 

An  important  principle  laid  down 
in  Newton  v.  Bronson,  13  N.  Y.  587, 
should  however  be  noticed  here.  It 
was  there  declared  that  the  authority 
of  an  executor  was  not  conferred  by 
the  Probate  Court,  but  by  the  will.  He 


is  donee  of  a  power,  and  though  be 
must  qualify  as  executor,  still,  when  he 
has  performed  that  condition,  he  acts, 
in  conveying  property,  as  devisee  of  i 
power  created  by  the  testator;  and 
hence  he  may,  if  the  will  authorize, 
convey  lands  in  another  state.  See 
also  Conklin  r.  Egerton,  21  Wend. 
430,  436. 

It  should  be  noticed  that  the  change 
of  domicil  of  an  administrator  or  exe- 
cutor to  another  state  annuls  his  offi- 
cial authority  within  the  state  of  his 
appointment.  Whittaker  v,  Wright, 
35  Ark.  511. 

Of  course  the  courts  of  one  state 
cannot  remove  an  executor  or  admin- 
istrator of  another.  Tillman  r.  Walk- 
up,  7  S.  C.  60. 

(6)  See  Gilman  v.  Gilman,  M  Me. 
453;  Beatty  v.  Mason,  30  Md.  409; 
Succession  of  Butler,  30  La.  An.  8^; 
Sloan  r.  Frothingham,  65  Ala.  593; 
Williams  v.  Jones,  14  Bush  (Ky.)  41S; 
Lawrence  v,  Lawrence,  3  Barb.  Ch. 
71;  Noonan  v.  Bradley,  9  WaU.394; 
Mackey  v.  Coxe,  18  How.  100;  Par- 
sons V.  Lyman,  20  N.  Y.  103;  Newton 
V.  Bronson,  13  N.  Y.  587;  Conner  r. 
Paul,  12  Bush  (Ky.)  144.  But  see 
Crawford  v.  Graves,  15  La.  An.  215; 
Brownlee  v.  Lockwood,  20  N.J.  ^1- 
239;  Bowman  v,  Carr,  5  Lea  (Tenn.) 
571. 
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^f  uu  tim  other  hand,  if  a  creditor  wkhea  a  suit  to  be  brought 
tQ  anjr  foreign  country,  in  order  to  reach  the  effects  of  a  decea^icd 
testalor  or  intestates  situated  therein,  it  vfiU  be  necessary  that  let- 
Ims  of  idminihtration  should  be  there  taken  out  in  due  form  ac- 
Oofdliig  to  the  hK;al  law,  before  the  suit  can  be  maintained  ;  for  the 
executor  or  adaiinii^trator  appointed  in  another  country  i^^  not  8U- 
Iberet  and  has»  no  positive  right  to  or  authority  over  those 
neither  is  he  responsible  therefor.  The  right  of  a  foreign 
Btttor  or  ailuunibtrutor  lo  take  out  such  new  adminii>tration  is 

Lett  r.  Mciore,  Fidmer,  163;  Tourton  v.  Flower,  3  P.  Wina,  SSa,  ^70; 
p.  Wfttkioi,  2  Vfss.  3o;  AttoriM^-Gcneml  v,  Cockerell.  1  Price,  ITD; 
I  r,  Cok.  AtiibL  110;  Lowe  f.  Farlio,  2  Mndd.  101;  1  lU^g.  Ec.*\  US, 
289;  Milforiiti  Eii^  PI.  177  (iLlied.);  Feiiwick  v.  Seara,  1  Cnu)ch,250;  Dixoa 
w.  Bamsay.  3  Cnwieh»  31D,  323;  Kerr  r,  Mootu  0  W1i«mt  505;  Anastrong  r. 
Lev.  ri  'Wh«!Jil.  }m;  TUon\\^mn  v.  Wilaon,  2  N,  U.  201;  Dickionon  v.  Mc* 
Crmw,  4  Raud.  (Vo,)  lu8;  Glemi  v.  SmitU,  2  GiU  &  J.  (Md.)  Wi;  Ste&ma  r. 
Bmnhazn,  5  Grefnil,  (Me.)  201 ;  GcKHlwin  p,  Jones,  3  Mu«s.  5U;  Borden  v. 
Bonlefi,  5  Mfuw.  C^;  Gaylord  r.  SU^vi»nf«.  U  Maaa.  25(^;  Langdon  v".  Potter,  11 
IUa  ai3;  Ihirig^rfif  Id  p.  TlHii8toii,  8  Mart,  N.S.  (La.)  232;  Uiloy  r  Biley, 
«  Di^y  (Ouu.)  74;  ihain}4iri  f.  Tilloy,  id.  303;  TrecoUiick  e.  Amuu/i 
Masod,  1(S,  32;  Ex  |^rt««  Plcquet,  5  Pick.  (MaM.)  <)5;  nutmos  r.  H*»im^nt  20 
Jdbftft.  (X.  Y)  229,  206;  Siuilh  v.  Vuiou  Bank,  5  Pet.  618;  GampU'll  »•.  Tou- 
ter,  7  Coweii  (N.  Y.)  01;  Uy^m  v  Fairlie»  2  Sim.  Ik  Stii.  2Hr>;  Ally  i*. 
B^wiui«,  I  M.  4c  W.  17U  P>L\  103;  Tylor  r.  B«IK  1  Kinnn  t>20,  821) ;  2  My, 
iLCr.  80,  100.  Oi)  Uiiii  occoitioii  Lonl  Cutieiiham  naidr  *  That  an  e4tat«  can- 
DOC  b4  idministaffd  in  Ui<*  abdenee  of  a  {>frHuual  rt'pitfM.Mitatire,  and  that  itucli 
I  ropr«Mivtiitivti  ititwt  obtain  \%i»  rijfUt  tu  repn-H^ut  Ihi*  **ntnUf  from  tb»» 
1  oourt  in  thi*  country,  ha«,  I  U?ljeve,  nev«r  before  bt*f*n  donbUnl. 
TWesiWol  Tourt4>n  r.  Flower,  3  P.  Wms.  3<IQ ;  Atkins  r.  Smith,  2  Atk.  03; 
Sviflp,  Bwtfl,  1  Bftll  &  li.  320;  Attomey-General  r.  Cockcr^U,  1  Priot;,  105; 
Low*  r.  Farlie,  2  Madil  lOl ;  lx>gan  p.  Fairlit',  2  Sim.  k  Stii.  281,  all  pn)c«*«d 
ipon  thiK  that  tlie  er^urta  in  Uii«  countr)%  for  the  •<*cunty  of  pro^terty,  will  not 
tbtt  prut»t  rty  u(  a  |^rM>n  dec^^amid  in  tbo  ab(H«n(M»  of  a  ponton  au- 
I  to  re|]n»i*nt  Iho  «tttate;  and  tbat  Uiny  look  only  to  tho  judgment  of 
riwiaritril  rinrii  m  tbi!»  country,  in  granting  probate  or  iett4«rs  of  adtnin* 
ii«  to  a«09rtasn  wlio  are  »o  autboriz<>d;  and  it  is  immatmal  what  ihx1i»> 
dMtieRl  rotirl  in  thtJi  country  ha«  granted  f^n^luito  or  letters  of  ailnuni^trittioat 
fnmUhd  tb<i  iitat«  of  th«  i^ropt-rty  wa«  i»ucb  ii»  to  give  it  jnriMiictii>n/  But  »eo 
AodtrMia  t.  Canntuft  2  My.  &  K.  703,  which  i«em»  not  a  sound  autliority. 
Ijg^  !-,..•.. I  ..„,  ^,,  Xyler  i'.  Elell,  2  My,  h  Cr,  110,  roanifi->»tly  disapprtniHl  of 
M.    a  f  LA  For.  Uw.  pt.  2.  c'  23,  *.  3,  p,  1010-UU2.     Mr.  (  hanccl- 

LWaiwurwK  Ml  McKaraju-a  c,  Dwy*T,  7  Palg*  (N  Y.)  230,  211,  h«M  that, 
_  k»lor#i|(n  aiiminUtrator  could  not  »u«,  be  might  bo  «ned  in  another 
rfai*  Inr  so  aiv^i^UTit  of  th«  anxctn  rt^st'ived  undf^r  tlio  foreign  adminUtratJun* 
C«ii  Mch  a  diiitinction  b^  maintained  ?  Tbo  Supreaw  Court  of  thw  I7nit«l 
JitelM*  io  Vanf^bait  t^.  Xorthup,  lo  IVt  L  decided  ftgnitiNt  it.  S.  PBond  n 
GnlMiD,  1  riafw,  4S2  ;  Prioo  r.  Uowburst,  i  My.  <k  Cr,  70, 80.  Soo  Prtsston  v. 
Mtltilb,  »  CL  h  F.  12,  U. 
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usually  admitted  as  a  matter  of  coarse,  unless  some  special  reasoi? 
intervene  to  vary  or  control  it  (a)  and  the  new  administratioQ  15 
treated  as  merely  ancillary  or  auxiliary  to  the  original  foreign  ad- 
ministration,  so  far  as  regards  the  collection  of  the  effects  and  the 
proper  distribution  of  them.^  (6)  Still  however  the  new  admi- 
uistmtion  is  made  subservient  to  the  rights  of  creditors,  legatees, 
and  distributees,  who  are  resident  within  the  country  where  it  is 
granted,  (c)  and  the  residuum  is  transmissible  to  the  foreign 
countr}*  only  when  a  final  account  has  been  settled  in  the  proper 
tribunal  where  the  new  administration  is  granted,  upon  the  equi- 
table principles  adopted  by  its  own  law  in  the  application  and 
distribution  of  the  assets  found  there.^  (d) 

1  Harvey  r.  Richards,  1  Mason,  381;  Stevens  v.  Gaylord,  11'  Maas.  256; 
Case  of  MUler's  Estate,  3  Rawle  (Fenn.)  312. 

*  Preston  v.  Melville,  8  CI.  &  F.  12,  14.  See  Harvey  v.  Richards,  1  Mwon, 
381;  Dawes  0.  Boylston,  9  Mass.  337 ;  Boston  tr.  Boylston,  2  Mass.  884;  Rich- 
ards V,  Dutch,  8  Mass.  506;  Dawes  v.  Head,  3  Fick.  (Mass.)  128;  Hooker  r. 
Olmstead,  6  Pick.  (Mass.)  481;  Davis  17.  Estey,  8  Fick.  (Mass.)  475;  JenoisoD 
V,  Hapgood,  10  Fick.  (Mass.)  77;  Stevens  u.  Gaylord,  11  Mass.  256;  Case  of 
Miller's  Estate,  3  Rawle  (Fa.)  312;  Gravillon  v.  Richards,  13  La.  298.  Many 
complicated  questions  may  grow  out  of  original  and  ancillary  adminiBtratioDS, 
some  of  which  have  heen  stated  in  the  cases  of  Harvey  t;.  Richards,  1  MasoD, 
381,  and  Dawes  v.  Head,  3  Fick.  (Mass.)  128.  The  following  extract  from  the 
opinion  of  Mr.  Chief  Justice  Parker  in  the  latter  case  deserves  au  attentiTV 
perusal.     The  question  there  arose,  how  assets  under  an  ancillary  administn- 

(a)  See  Williams  v,  Jones,  14  Bush  ker's  Appeal,  01  Fenn.  St.  478.  Thougii 

(Ky.)418;  Woodruff  t?  Schultz,  49  Iowa,  the  same    person    conducts  both  the 

430;  Goodman  I'.  Winter,  64  Ala.  410.  principal  and  the  ancillary  admiuis- 

(6)  But  see  Can*  v.  Lowe,  7  Heisk.  tration,  he  will  not  be  liable  on  hi« 
(Tenn.)  84;  Carroll  v,  McPike,  53  ancillary  administration  bond  for  pro- 
Miss.  569.  ceeds  of  land  sold  in  the  foreign  state, 

(c)  *  If  a  citizen  of  another  country  though  the  money  is  brought  into  the 
dies  indebted  to  citizens  of  this  coun-  state  of  the  forum.  State  0.  Osbon, 
try,  and  owns  personal  property  here,  71  Mo.  86.  The  court  of  the  State  of 
we  appropriate  it  to  the  payment  of  ancillary  administration  may  in  its 
creditors  in  the  order  prescribed  by  own  discretion  make  distribution  to 
our  law,  and  not  that  of  the  domi-  those  who,  by  the  law  of  the  decedent's 
cil.'  Carson  v.  Gates,  64  N.  C.  115;  domicil,  are  entitled.  Fartee  w.  Kort- 
Moye  V.  May,  8  Ired.  (N.  C.)  Eq.  131.  recht,  54  Miss.  66. 

See  also  Fellows  u.  Lewis,  65  Ala.  343.  A  note  given  to  a  man  to  secure  a 

(d)  See  Succession  of  Cordeviolle,  debt  in  the  state  of  his  domicil  be 
24  La.  An.  319;  Barry ^s  Appeal,  88  longs  on  his  death  to  his  representa- 
Fenn.  St.  131 ;  Fretwell  v.  McLemore,  tive  there,  and  not  to  another  repre- 
52  Ala.  124;  Moses  t;.  Hart,  25  Gratt.  sentative  of  the  estate  in  a  ion^ffi 
(Va.)  795;  Wright  y.  Phillips,  56  Ala.  jurisdiction  where  the  decedent  maj 
69;  Miner  v.  Austin,  45  Iowa,  221;  have  happened  to  die.  Mcllvoj  »• 
Findley  r.  Gidney,  75  N.  C.  395;  Far-  Alsop,  45  Miss.  365. 
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513  a.  Ungltsh  Administration,  —  In  England  '  it  is  well  esta- 
blished that,  in  the  case  of  a  British  subject  dying  intestate  in 

tion  were  to  be  diBposed  of  in  cases  of  insolvency,  and  of  debts  due  to  credi- 

I  tore  belonging-  to  the  same  country  as  the  deceased  debtor.  The  Chief  JuBtico, 
after  disposing  of  these  particulars,  said:  *  Thus  this  action  is  determined 
without  touching"  the  questions  upon  which  it  was  supposed  it  would  turn, 
which  are  of  a  novel  and  delicate  nature,  and,  though  often  glanced  at,  do  not 
appear  to  have  been  decided,  either  in  this  or  any  other  state  of  the  Union* 

'  We  wish  to  avoid  anything  which  may  be  construed  into  a  conclusive  adjudi- 
cation, and  yet  are  of  opinion  that  it  will  be  useful  to  throw  out  for  considwra- 

I  Hon  the  results  of  our  reasoninafs  upon  this  subject.  If  the  technical  dilB- 
^tiUi&i  upon  which  this  cauise  hsis  been  decided  had  not  occurred,  but  the 
estate  had  been  rendered  insolvent  here,  and  a  decree  of  distribution  for  a  pro- 

j  portion  had  been  issued,  or  if  Uie  debt  of  Lenox  and  Sh^^afe  had  lieen  ascer- 
tained by  a  judgment,  and  the  pleadings  to  a  suit  on  the  bond  iud  been 
the  earner  in  that  case  aa  now,  the  question  would  be,  whether  the  funds  eol- 
lected  here  by  an  ancillary  ndmiuiKtration  should  be  appropriated  to  the 
paynient  of  such  debts  as  might  be  regularly  proved  here,  notw^ithstanding 
it  was  made  to  appear  that  the  whole  estate  was  insufficient  to   pay  all  the 

I  debts,  and  that  the  effects  here  were  wanted  by  the  executor  abroad  to  enable 
him  duly  to  administer  the  estate.  It  has  been  contended  that  this  should 
be  done,  l>ecaus*e  the  administrator  has  given  bond  here  in  the  same  manner 
•a  if  thU  were  the  original  administration,  and  because  the  statrtte  which 
authorizes  this  administration  requires  that  the  judge  of  probate  shall  set- 
tle the  estate  in  the  same  way  and  manner  as  be  would  if  the  original 
will  had  Vieen  proved  here.  With  respect  to  the  bond,  it  will  be  saved 
by  a  faithful  administration  of  the  estate  according  to  law;  and  with  re- 
spect to  the  settlement  by  the  judge  of  probate,  this  must  be  understood  to 
atitbonze  him  to  require  the  administrator  to  account,  and  that  the  due  course 
of  prf^ceedings  in  the  probate  otlice  phall  be  observed.     It  certainly  cannot  be 

I  oonstrued  to  mean  that  in  all  case^  a  final  settlement  of  the  estate  sliall  take 

I  place  here;  if  it  did,  then  if  there  wt*re  no  debts  here,  and  none  to  claim  as 
legatees  or  next  of  kin,  it  would  be  necessary  for  all  such  Uj  prove  their  right 
fttid  receive  their  distributive   f^hares  here,  notwithstanding   the  settlement 

I  mnsi  in  .^uch  case  be  made  according  to  the  laws  of  the  country  where  the  de- 
eeodcd  had  his  domicih  But  we  think  in  such  case  it  would  be  very  clear  that 
the  assets  collected  here  should  l>e  remitted  to  the  foreign  executor  or  admtn< 
istmtor;  for  it  seems  to  be  a  well-settled  principle  that  the  distribution  is  to 

I  ba  made  according  to  the  laws  of  the  con ntj-y  where  the  deceased  was  dnmi- 
eiKed;  and  if  any  part  is  to  be  retained  for  distribution   here,  it  will  be  only 

Lby  virtue  of  some  exception  to  this  general  rule,  or  becausR  the  parties  inter- 
1  seek  their  remedy  here;  in  which  case  it  might  he  within  the  legal  dig- 
tion  of  the  court  here  to  cause  distribution,  or  to  remit,  according  to  the 
cirenm^tances  and  condition  of  the  estate.  An  exception  to  the  general  rule 
grows  out  of  the  duty  of  every  government  and  its  courts  to  protect  its  owu 

I  dtisene  in  the  enjoyment  of  liieir  prnp+irty  and  the  recovery  of  their  debts,  so 
far  as  tliis  rnay  be  done  without  violating  the  equal  rights  of  creditors  living 

[in  ft  foreign  country.  In  relation  to  the  effects  found  within  our  jurisdiclioa 
i  ooUected  by  the  aid  of  our  laws,  a  regard  to  Ihe  rights  and  interest*  of 
r  01  ttiens  requires  that  those  electa  shoutd  be  made  answerable  for  debts  due 
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the  colonies  or  in  foreign  countries,  a  prerogative  administration 
extends  to  all  the  personal  property  of  the  intestate,  wherever 

to  them,  in  a  just  proportion  to  the  whole  estate  of  the  deceased,  and  all  tbe 
claims  upon  it,  whatever  they  may  be.  In  the  several  cases  which  have  come 
before  this  court,  where  the  legal  character  and  effects  of  an  ancillary  admin- 
istration have  been  considered,  the  intimations  have  been  strong  that  the  ad- 
ministrator here  shall  be  held  to  pay  the  debts  due  to  our  citizens.  The  cases. 
Richards  v.  Dutch,  Dawes  v.  Boylston,  Selectmen  of  Boston  r.  Boylston,  and 
Stevens  v.  Gay  lord,  are  of  this  character.  In  all  these  cases  however  we  roust 
suppose  the  court  bad  reference  to  a  solvent  estate,  and  in  such  case  there  seems 
to  be  no  question  of  the  correctness  of  the  principle ;  for  it  would  be  but  an  idk 
show  of  courtesy  to  order  the  proceeds  of  an  estate  to  be  sent  to  a  foreign  com- 
try,  the  province  of  Bengal  for  instance,  and  oblige  our  citizens  to  go  or  send 
there  for  their  debts,  when  no  possible  prejudice  could  arise  to  the  estate  or  those 
interested  in  it,  by  causing  them  to  be  paid  here ;  and  possibly  the  same  remirk 
may  be  applicable  to  legacies  payable  to  legatees  living  here,  unless  the  circum- 
stances of  the  estate  should  require  the  funds  to  be  sent  abroad.  Whether  citi- 
zens of  other  states,  claiming  payment  of  their  debts  of  the  administrator  here, 
are  to  be  put  upon  the  same  footing  with  citizens  of  Massachusetts,  by  virtue  of 
the  privileges  and  immunities  secured  to  them  by  the  constitution  of  the  United 
States,  is  a  point  which  we  do  not  now  decide.  But  without  doubt  the  conrts 
of  the  United  States,  having  full  equity  powers,  would  enforce  payment  upon 
the  principles  above  stated,  where  there  is  no  suggestion  of  insolvency  of  the 
estate.  There  would  be  no  doubt,  we  think,  that  payment  of  debts  by  the 
administrator  here,  after  sujfficient  proof  that  they  were  due,  and  an  allowance 
of  his  account  therefor  by  the  Probate  Court  with  proper  notice,  would  be 
faithful  administration  according  to  the  condition  of  his  bond,  and  would  be  a 
proper  w^ay  of  accounting  to  the  principal  administrator  abroad.  In  regard  to 
effects  thus  collected  within  our  jurisdiction,  belonging  to  an  insolvent  estate 
of  a  deceased  person  having  his  domicil  abroad,  the  question  may  be  more 
difficult.  We  cannot  think  however  that  in  any  civilized  country  advantage 
ought  to  be  taken  of  the  accidental  circumstance  of  property  being  found  within 
its  territory,  which  may  be  reduced  to  possession  by  the  aid  of  its  courts  ar.d 
laws,  to  sequester  the  whole  for  the  use  of  its  own  subjects  or  citizens,  where  it 
shall  be  known  that  all  the  estate  and  effects  of  the  deceased  are  insufficient  to 
pay  his  just  debts.  Such  a  doctrine  would  be  derogatory  to  the  character  of 
any  government.  Under  the  English  bankrupt  system,  foreigners  as  well  as 
subjects  may  prove  their  debts,  and  share  in  the  distribution.  Without  doubt, 
in  other  foreign  countries,  where  there  is  a  cessio  bonorum,  or  other  process 
relating  to  bankrupt  estates,  the  same  just  principle  is  adopted.  It  was  so 
under  our  bankrupt  law,  while  that  was  in  force,  and  no  reason  can  be  sug- 
gested why  so  honest  and  just  a  principle  should  not  be  applied  in  the  caw  of 
insolvent  estates  of  deceased  persons.  It  is  always  practised  upon  in  regard  to 
persons  dying  within  our  jurisdiction,  having  had  their  domicil  here;  that  I*, 
creditors  of  all  countries  have  the  same  rights  as  our  own  citizens  to  file  their 
Claims  and  share  in  the  distribution.  There  cannot  be  then  a  right  in  any 
one  or  more  of  our  citizens,  who  may  happen  to  be  creditors,  to  seize  the  whole 
of  the  effects  which  may  be  found  here,  or  claim  an  appropriation  of  thorn  to 
the  payment  of  their  debts,  in  exclusion  of  foreign  creditors.  It  is  said  this 
is  no  more  than  what  may  be  done  by  virtue  of  our  attachment  law,  in  r^ard 
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te  ui  the  time  of  his  death,  whether  in  Gi*eat  Britain,  or  in  the 
or  In  any  country  abroad ;  and,  indeed,  from  the  late  case 

i>  ihm  propfTtj  of  a  livint^  debtor  who  in  insolvent  But  the  jnstnen  of  tiint 
mm  i>  rerj  qtie«ttnt)tihle,  and  its  npplieiition  ought  not  to  be  extended  to  ceset, 
Of  mBmk»gj,  vrhich  do  tjot  come  wiUitn  iU  expreei  piovisioiis.  Wh*t  then  is  to 
►  with  the  effi^ct^t  c<*llected  ht.^re  belonging  to  an  ijMK)lrr*nt  ruttiU*  In  a 
eotininr  ?     Shall  thoy  l>e  sent  home  in  order  to  be  appr  ir>cord- 

lo  tbe  lawji  of  that  country  ?  This  would  often  work  gr*  '  ,  f^,  and 
hmmj9  great  incouYVliteDoe,  to  our  own  citizens,  whoae  debu  tnigbt  not  be 
mujfUgh  to  bear  the  exfiense  of  proving  and  collecting  them  abroad ;  and 
whi^ro  Uiore  in  no  provision  for  an  equal  distribatiim»  tlie  pur»aii 
BMght  be  wholly  fniitli^iw;  aa  in  Grwvt  Britain «  our  cittzena,  whoee 
mmU  generally  be  u^Kin  simple  contract,  giich  as  bills  of  exchange,  prcH 
HoieSt  aecouiitJ««  ^^  would  he  {Mt^tpjii^d  to  creditors  by  Judgment, 
,  te.«  and  rven  to  oUier  d*^bt»»  upon  simple  contract  iwhich  mi^'ht  lje  pre- 
hf  tke  txeculor  or  admin iHtratxir.  It  would  8«^m  too  gr(«at  a  »tr«*tch  of 
lo  require  the  effects  to  b»^  sent  home,  and  our  citizens  to  purMuo  thetn 
tmek  disadvantages.  What  th«-n  shtill  be  dune  to  avoid,  on  th«t  one  hand, 
il^siAkieol  taking  the  whnlv  fundK  for  the  u^e  of  our  cilizenn  to  the  prt«ju> 
of  foreigners,  wht^n  the  «*0tati?  is  innolvent,  and,  on  the  othert  the  e^pal 
a&d  greatf^r  inconvenience  of  compelling  our  own  citizens  to  si*ek 
ol  their  debts  in  distant  countries  ?  The  pro(x'r  ootsne  would  iin* 
bi  to  retain  the  funds  her^  for  a  pro  rata  diHtribution,  aooording  to 
id  our  stjtte,  among  the  citirens  thereof,  having  regard  to  all  the 
iu  the  hands  of  the  princii»al  administrator,  or  of  the  adminiiitra- 
haTing  regard  also  to  tl»e  whole  of  the  debts  which  by  the  lawio! 
oottntfy  are  payable  out  of  those  asMet^,  disregarding  any  fanciful  pre- 
wbidi  may  be  given  to  one  »[iecies  of  debt  over  another,  considi*ring 
Ikit  fsnda  bare  aa  apfilicable  to  the  {>ayment  of  the  just  proportion  due  to  our 
;  and  if  Uie<re  bt?  liny  re»idue,  it  should  he  r«?niitt<.Hi  to  Uif?  principal 
,  to  be  dealt  with  according  to  the  laws  of  his  own  c*juntry,  th« 
of  that  country,  if  there  be  any  injuatiof  or  in«Mjuality  in  tiw  pnynicnl 
nr  distiibitiiati,  being  bound  to  «ubmit  to  its  laws.     The  on)v  which 

be  niAdo  to  tills  mode  of  adjujiting  an  ancillary  adminiiti  a  u  an  in* 

h  Uje  diihcuUy  and  delay  of  executing  it.     The  dillieuJty  would 
be  graairr  than  in  M.'ttling  man^'  other  com  plica  tinl  affairsi,  where  many 
oat  battt  intercuts  of  different  kind^  in  the  >amt?  funds.     The  fiowcrji  of  a 
rl  of  ciiaiKiffry  arn  eompetcnit  to  embrace  and  settle*  all  cases  of  tliat  nature, 
I  if  Um  powei¥  of  Uie  Court  of  Probate  are  not  sufficiently  rxtimsiv»;  which 
la  neit  oertain.     Tlin  administrator  here  should  be  hold  to  show  the 
of  Iht  estate  abroad,  the  amount  of  property  subject  to  debts,  and  tha 
ol  tlabta,^  and  a  di»tributio«i  could  1j«  madi*  upon  perfectly  fair  and 
|ifll»d[ilai.     Tlie  lieUy  woul<i  undoubti^lly  be  consid^nibk,  but  this 
Doi  be  to  graal  an  evil  as  eitlier  sending  our  citisons  abroad  up<in  a  for^ 
bo|ie  to  aaak  for  Uia  fragroenta  of  an  Insolvent  i^stat^*,  or  paying;  the  whole 
ilebli  out  of  the  proj»»Tty  without  regard  to  the  claims  of  foreign  credi- 
k»d  If  the   Probate  Court  has  not  Hufficiciit  pow«'r  to  nmk*^  «^nch  an 
adjnatfBisni,  a  bill  in  equity,  in  ^liidi  tho  adminif^trat4>r  here  should 
pfiDetpal  roapoiident,  would  ]>folMibly  tinniuce  the  desired  rvstdt,  and 
Haa  and  opportanity  oonld  be  giran  to  niaka  known  Iba  wboki  aondJIJOii 
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r.»..r>   r.  ;Vr-.r.    h^v,  c.r,..n  .r.^    >^  "ftrr:tory  is  the  endlew  emba.-rj.«^«i 
,.    . :.  . .  .,  ,1  .tr,^:-  r  ..^  .^  .1  •,-.  .:...:*ii  .i;  .^^  .-JWH  inttjrcoiirae  with  for*?i;r:  -a;.,  pj. 

r '■■■■':■'      '*■•■'   ••'-   ■■■•/•-.-   v.-.:i..!   i.»  :n:iterially  impaired,  and  i-:'?^W-  ■■- 

••• ''*■■'  /  ••-: "'r-»  -'■•^■■1.   "■  i  'r.f.isra  :.-)  rpoojniz**  and  su-^tain  rh^  f.y--::^ 

'.r  r.-  '/.■.  .=•/  1  .■••  -;iHM.  iivv  iii'lJ*:-  .\')nsi. deration  is  an  illustrati.rr.  ■::  Me  ^r- 
I-  '  ,  r  •»"•  if*l  ^.-.l*-,'!!  t  liiM  TP'iftj-a*  ^rai^ticeof  nation:*.  A  f-er^r,  -u.j.  ^~, 
rn'. '.».;'•  |,.  ,;,/.it.v  .iii'l  'l''!»^^  .:i  ■mp:>-iw  countries,  each  of  ^hioii  tu.i-  sa-.-*  i 
/liffiM'p.i  ■.■■.ii-iri  '»f  Jiiro»»v«ir,n.  1:  •"iirt  law  rei  sitae  were  cec-r:u>  -.'  -.-.T-iJ. 
ti  «-'.ii|.|  |,M  iifti-ily  irnf/»«-<ii  •':»'!  f.-.r  anv  ^T;oh  person  to  knowin  w'::.i.-' :n.'.:i:>-  .* 
|.ri.(.'r»v  •■.'•iii'I  »•"  /h-«t.rilnib-^!  at  his*  death,  not  only  from  the  'iri.'-r::!.:  -  z- 
•  rln'iimri    Fidrn    lU  <i\vii   t.i";in=«it^>ry   nature,  but  from   liie    irnTrii"      .      -    - 

l.fi  iiviti.;  -viHi  iiiifiiili*  ;wrni;ipy  the  law  of  succession  of  ev-err  .-.i;.i. t 

i(  mi.- Ill  Hhmi  li'i|ip"n  Iti  \v\     ll<»  would  he  Under  the  sanie   rnii:\i.—-^^7z  - 
hi<  ■iMi'iiipii'd  lt»  di«i|»n»:iMir  h>*«  |»n»|HTty  by  a  testament:  i-:r  '-►»  y-^-^  .  :  -      ■  ^- 
.-■.■•  y\U  •\  •  il  wi«nld  l«r  fit.  \\\j^  dratli.     Nay,  more,  it  ^  'j.'.d    .►«    .:    ;...    .  ?, 
\\\  ■  il  •!•♦  •«    Im  m  innn  t'hitnii:o  pf  his  own  domicil.  t«^  dcsc."^.  •  m      ■--;        --  .. 
\yiV     %\\  I  tl...  -ti-.-idi'iH  t«f  :\  nuMiuMit  niichl  dostrxn-  .i!!  :i:.?  i.:.--    ;_,  —  -.. 
%••  .->.    •'  "^  »M»>"'1   l.M    !u<  x^holo  family.     N-?r:>:i:.*  i..        T:  ■    :_:  -     >  : 

^^    »    ' *    »  '••»••*. .M'MM   .^'.'.xor-vv.  .i'.^x' ».:_;:•   ':  *  :.-:.^    ;•.::-   x-   .  .     .  - 
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inly  in  the  diocese  of  London,  administration  granted  to  such 
Btestate  by  the  Consistory  Court  of  the  Bishop  of  London  will  be 

f  general  convenience  and  happiness^  and  the  avoiding  of  distressing  difficul- 
les  equally  subversive  of  the  public  safety  and  private  enterprise  of  all.     It 

Kd  from  tlie  same  spirit  that  dictated  judicial  obedience  tothe  foreign  com- 
ons  of  the  admiralty.  Sub  mutuae  vicisMtudiiiis  obLentii,  dxitnus  peti- 
[ue  vicissini,  ia  the  language  of  the  civilized  world  on  this  subject.  There 
«  no  pretence  that  the  same  general  i inconvenience  or  emharrassraent 
itend»  the  distribution  of  foreign  effects  according  to  the  foreign  law  by  the 
ibunals  of  the  country  where  they  are  situate.  Cases  have  been  already  stated 
1 5Khich  great  inconvenience  would  attend  the  establishment  of  any  rule  ex- 
Inding  Fuch  distribution.  It  may  bo  admitted  also  that  there  are  caseii  in 
hich  it  would  l»e  highly  convenient  to  decline  the  juri?%diction  and  remit  the 
ftrtiea  to  tlie  forum  domicilii*  Wliere  there  arc  no  creditors  here,  and  no 
sirs  or  legatees  hen\  but  all  are  resident  abroad,  there  can  be  no  doubt  that  a 
)nrt  of  equity  would  direct  the  remittance  of  the  property  upon  the  applica- 
on  of  any  competent  party.  The  correct  result  of  these  considerations  upon 
rinciple  would  seera  to  be,  that  whether  the  court  here  ought  to  decree  distri- 
lition  or  remit  the  property  abroad  is  a  matter  not  of  jurisdiction,  but  of  judi- 
al  discretion,  depending  upon  the  particular  circumstances  of  each  casc^  that 
lere  ought  to  be  no  universal  rule  upon  this  subject;  but  that  every  nation  is 
ound  to  lend  the  aid  of  its  own  tribunak  for  the  purpose  of  enforcing  the 
Igbts  of  all  persons  having  a  title  to  the  fund,  when  siuch  interference  will  not 
prcmluctive  of  injustice  or  inconvenience,  or  conflicting  equities.  It  is  further 
bjected  that  a  rule  which  is  to  depend  for  its  application  uix>n  the  particular 
ircumstancea  of  each  case  is  too  uncertain  to  be  considered  a  safe  guid«  for 
leral  practice.  But  thisS  objection  affords  no  solid  ground  for  declining  the 
bdiction,  since  there  is  an  inttJiite  variety  of  cases  in  which  no  general  rule 
Jbeenor  can  be  laid  down^as  to  legal  or  eqiii table  relief  in  the  ordinary  con- 
ies before  judicial  tribunals.  In  many  of  these  the  djflic^ulty  is  intrinsic 
te  subject- matter-^  and  where  a  general  rule  cannot  eiL^ily  be  extracted, 
case  must,  and  indeed  ought,  to  rest  on  its  own  particular  circumstances, 
mcertaiuty,  therefore,  is  neither  more  nor  less  than  belongs  to  many  other 
Seated  transactions  of  human  life,  where  the  law  administers  relief  ex 
et  l»ono.  Another  oV^jection,  addressed  more  pointedly  to  a  class  of  casea 
;e  the  pre^nt,  is  the  difficulty  of  settling  the  accounts  of  the  est^ite,  ascer* 
loing  the  assets,  what  debts  are  sperate,  what  desperate;  atid  finally  aseer- 
ig  what  is  the  residuo  to  be  distribnted,  and  who  are  the  next  of  kin 
to  share.  And  to  add  to  our  embarrassment,  we  are  told  that  we  can- 
mpel  the  foreign  executor  to  render  any  accounts  in  our  courts.  I  agree 
oDc^e  that  this  cannot  be  done  if  he  is  not  here;  but  1  utterly  di-ny  that  the 
luiuifttrator  here  cannot  be  compelled  to  account  to  any  comi>etent  court  for 
il  the  asset*  which  he  has  received  under  the  authority  of  our  laws.  And  if 
ign  executor  chooses  to  lie  by,  and  refuses  to  render  any  account  of  the 
funds  in  his  hands  so  far  as  to  enable  the  court  here  to  ascertain 
fier  the  funds  are  wanted  abroad  for  the  payment  of  debts  or  legacies  or 
tt^  he  has  no  right  to  com  phi  in  If  the  court  refuses  to  remit  the  assets,  and 
utes  them  among  those  who  may  legally  claim  them.  And  as  to  settling 
,te,  or  ascertaining  who  are  the  distributees,  there  h  no  more  difHculty 
lien  falls  to  our  lot  in  many  cases  arising  under  the  ordiuary  probate 
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equally  effectual.'  ^  How  far  this  doctrine  is  intended  to  be  carried 
is  not  perhaps  very  clearly  defined  ;  and  certainly,  if  carried  fully 
out,  it  may  materially  impair  the  general  doctrine  as  to  the  ne- 
cessity of  local  administrations,  as  well  as  trench  upon  the  rightb 
of  foreign  creditors  and  foreign  governments.  Is  it  meant  to  be 
said  that,  if  personal  property  is  in  a  foreign  country  at  the  death 
of  the  intestate,  it  may  be  removed  from  thence,  and  administered 
under  a  prerogative  administration  in  England,  or  administered  in 
England  without  such  a  removal,  and  in  either  case  be  obligatory 
upon  the  foreign  government,  and  pass  a  perfect  title  to  the 
property  ? 

514.  Administrator  collecting  Assets  abroad.  —  But  although  an 
executor  or  administrator,  appointed  in  one  state,  is  not  in  virtue  of 
such  appointment  entitled  to  sue,  nor  is  he  liable  to  be  sued,  in  his 

proceedings.  All  these  objections  are,  in  fact,  reasons  for  declining  to  exerdie 
the  jurisdiction  in  particular  cases,  rather  than  reasons  against  the  existenee 
of  the  jurisdiction  itself.  It  seems  indeed  admitted  by  the  learned  counsel  for 
the  defendant  that,  if  there  be  no  foreign  administration,  it  would  be  the  datj 
of  the  court  to  grant  relief  upon  an  administration  taken  here.  Yet  every  ob- 
jection already  urged  would  apply  with  as  much  force  in  that  as  in  the  preaenJ 
ease.  The  property  would  be  to  be  distributed  according  to  the  foreign  law  of 
the  deceased's  domicil.  The  same  difficulty  would  exist  as  to  ascertaining tbe 
debts  and  legacies,  and  the  assets  and  distributees  entitled  to  share.  But  it  is 
said,  in  the  case  now  put,  the  administration  here  would  be  the  principal 
administration,  whereas  in  the  case  at  bar  it  is  only  an  auxiliary  or  ancillarr 
administration.  I  have  no  objection  to  the  use  of  the  terms  principal  ind 
auxiliary,  as  indicating  a  distinction  in  fact  as  to  the  objects  of  the  different 
a<hninistrations;  but  we  should  guard  ourselves  against  the  conclusion  that 
therefore  there  is  a  distinction  in  law  as  to  the  rights  of  parties.  There  is  no 
mac^ic  in  words.  Each  of  these  administrations  may  be  properly  considered  as 
a  principal  one,  with  reference  to  the  limits  of  its  exclusive  authority:  andeadi 
might,  under  circumstances,  justly  be  deemed  an  auxiliary  administration.  If 
the  bulk  of  the  property,  and  all  the  heirs  and  lesratees  and  creditors,  were 
here,  and  the  foreign  administration  were  only  to  recover  a  few  inconsiderable 
claims,  that  would  most  correctly  be  denominated  a  mere  auxiliary'  administra- 
tion for  the  beneficial  use  of  the  parties  here,  although  the  domicil  of  the  tes- 
tator were  abroad.  The  converse  case  would  of  course  produce  an  opposite 
result.  But  1  am  yet  to  learn  what  possible  difference  it  can  mak*-,  in  iw 
rights  of  parties  before  the  court,  whether  the  adminbtration  be  a  princip-al  or 
an  auxiliary  administration.  They  must  stand  upon  the  authority  of  the  li* 
to  administer  or  deny  relief,  under  all  the  circumstances  of  their  case,  and  cot 
upon  a  mere  technical  distinction  of  very  recent  origin.'  Harrey  r.  Bichanl*. 
1  Mason,  381.     See  also  Granvilon  v.  Richards,  13  La.  293.  (a) 

1  Whyte  V.  Rose,  3  Q.  B.  498,  507;  Scarth  c.  Bishop  of  London,  1  H«g?- 
Ecc.  625. 

(a)  Banta  v,  Moore,  2  McCarter  (X.  J.)  101. 
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iciml  capaciij.  In  any  other  state  or  country ;  yet  there  are  many 
ions  which  may  require  consklcratioii,  and  in  which  a 
aoiii:.  .  .  .iW6  may  arise  in  diflferent  conntries.  In  the  fir^t  place 
ki  IIS  su{^p09&e  that  an  executor  or  adiuinistrator  should  go  into  a 
■bfsigti  ixiuntry,  and,  without  there  taking  out  new  Ittters  of  ad» 
painiainitioUt  should  there  collect  property,  eflFects,  and  debt^i  of 
Ui  COTUtor  or  intestate,  found  or  due  there  ;  the  question  might 
Mxim^  wlH'tlier  he  would  not  thereby,  to  the  extent  of  his  receipt 
iod  coilection  of  such  assets,  be  liable  to  be  sued  in  the  courtjs  of 
hhtki  country  by  any  cre<Htor  there.  Upon  general  principles  it 
irould  »«€m  that  he  would  so  be  liable ;  and,  upon  the  principles 
oommon  law,  he  would  be  liable  as  an  executor  de  son  tort, 
intermeddling  with  such  assets  without  any  rightful  au- 
nty derived  from  the  local  authorities  under  a  new  grant  of 
ni^traiion  there.  For  it  would  not  lie  in  bin  mouth  to  deny 
lie  had  rightfully  received  such  assets;  and  be  could  not 
rightfully  receive  them  except  as  executor  J  (a)  It  would  be 
|ilil«  a  different  question  whether  the  payment  of  any  such  debt«, 
pr  the  delivery  of  any  «uch  property  or  effects  to  him  by  the  debt- 
im,  or  by  otiier  pent^ons  owing  or  possessing  the  same,  would  be 
irmlid  payment  or  discharge  of  such  persons  therefrom,  or  would 
iftfcr  any  title  to  the  same  upon  such  executor  or  administrator, 
least  against  any  executor  or  admini&trator,  subsequently  a(>- 
fited  in  »iuch  foreign  state  or  country,  and  contesting  the  right 
\iUh^^  Upon  that  queMion  there  Li  much  room  for  dbcussion 
doubt,  notwiihsntanding  what  has  l>een  asserted  in  some  of 
t|ibnnalii  acting  tinder  the  common  law**  (t)  For  it  is  ex- 
ingly  clear  that  the  probate  grant  of  letters  testamentary  or 
^bileiB  of  administmtion  in  one  country  give  authority  to  col* 
the  a»eta  of  the  testator  or  intestate  only  iu  that  country, 
JMd  do  not  extend  to  the  collection  of  assets  in  foreign  countries ; 

I  .hell  <%  Tmiwjy,  7  Cowm  (N,  Y.)  04* 

i  i       urn  r,  MelvilJc,  B  CI.  &  F.  1, 12,  U, 

'  •  IhoUith  p.  Uwb,  7  Johns.  Ch.  {S.  Y.}  45,  4^;  pott,  i.  515. 


(a)  See  IIatchtn<i  t\  HUin  Bank, 
mUeL  (Maiw.)  421,435;  Mackoy  v. 
(C»».  la  Itow.  100;  MidcJMiroak  r. 

llcniiftotA'  UtkMik,  3  Abb.  App.  Dec. 

(SL  Y.)  285;    Uedcniifrrg   t*.   TlrHlcii- 

l«f,  46  Coats.  80. 
.     {iy  8a%  m  siippori  of  tb«  Tolidtty 


of  »och  paymi»ut,  CiUwm^'  Bank  ». 
Sharp,  53  Md.  621.  referring:  t*>  Wil- 
kin*  r.  FJIott, 0  Wall.  740;  William*©. 
StorTB,  6  Johns.  Ch.  35.1 :  Band  r.  Hub- 
burd,  I  MK.  (Mfw*.)2:M:  lluUhiaa  ». 
SUto  Bmk,  12  Met.  (Mam.)  42L 


724  CONFLICT  OF  LAWS.  [s.  514, 514(1 

for  that  would  be  to  assume  an  extra-territorial  jurisdiction  or 
authority,  and  to  usurp  the  functions  of  the  foreign  local  tribu- 
nals in  those  matters.^     It  is  no  answer  to  the  objection,  tosaj 

^  See  Fond  v.  Makepeace,  2  Met.  (Mass.)  114;  Preston  v.  Melville,  8  CI 
&  F.  1,  12,  14.  See  Attorney- General  v,  Bouwens,  4  M.  &  W.  171, 190.1»2. 
On  this  occasion  Lord  Abinger  said:  *  Whatever  may  have  been  the  origin  (rf 
the  jurisdiction  of  the  ordinary  to  grant  probate,  it  is  clear  that  it  is  a  limited 
jurisdiction,  and  can  be  exercised  in  respect  of  those  effects  only  which  be 
would  have  had  himself  to  administer  in  case  of  intestacy,  and  which  muftt 
therefore  have  been  so  situated  as  that  he  could  have  disposed  of  them  in  pios 
usus.  As  to  the  locality  of  many  descriptions  of  effects,  household  and  mort- 
ble  goods,  for  instance,  there  never  could  be  any  dispute.  But  to  prevent  con- 
flicting jurisdictions  between  different  ordinaries,  with  respect  to  chores  in 
action  and  titles  to  property,  it  was  established  as  law  that  judgment  debti 
were  assets  for  the  purposes  of  jurisdiction,  where  the  judgment  is  recorded; 
leases,  where  the  land  lies ;  specialty  debts,  where  the  instrument  happens  to 
be;  and  simple-contract  debts  where  the  debtor  resides  at  the  time  of  the 
testator*s  death ;  and  it  was  also  decided  that  as  bills  of  exchange  and  promis- 
sory notes  do  not  alter  the  nature  of  the  simple-contract  debts,  but  are  merely 
evidences  of  title,  the  debts  due  on  these  instruments  were  assets  where  tbe 
debtor  lived,  and  not  where  the  instrument  was  found.  In  truth,  with  respect 
to  simple-contract  debts,  the  only  act  of  administration  that  could  be  performed 
by  the  ordinaiy  would  be  to  recover  or  to  receive  payment  of  the  debt,  and 
that  would  be  done  by  him  within  whose  jurisdiction  the  debtor  happened  to 
be.  These  distinctions  being  well  established,  it  seems  to  follow  that  no 
ordinary  in  England  could  perform  any  act  of  administration  witliin  his  dio- 
cese, with  respect  to  debts  due  from  pei-sons  resident  abroad  or  with  respect  to 
shares  or  interest  in  foreign  funds  payable  abroad,  and  incapable  of  being 
transferred  here:  and  therefore  no  duty  would  be  payable  on  the  probate  or 
letters  of  administration  in  respect  of  such  effects.  But  on  the  other  hand  it 
is  clear  that  the  ordinary  could  administer  all  chattels  within  his  jurisdiction; 
and  if  an  instrument  is  created  of  a  chattel  nature,  capable  of  being  trans- 
ferred by  acts  done  here,  and  sold  for  money  here,  there  is  no  rea.son  why  the 
ordinary  or  his  appointee  should  not  administer  that  species  of  property. 
Such  an  instrument  is  in  effect  a  sal.ible  chattel,  and  follows  the  nature  of 
other  chattels  as  to  the  jurisdiction  to  grant  probate.  In  this  case,  assuming 
that  the  foreign  governments  are  liable  to  be  sued  by  the  legal  holder,  Ujere  is 
no  conflict  of  authorities;  for  their  governments  are  not  locally  within  the  ju- 
risdiction, nor  can  be  sued  here;  and  no  actof  administration  can  be ptrformed 
in  this  country,  except  in  the  diocese  where  the  instruments  are,  which  may 
be  dealt  with,  and  the  money  received  by  their  sale  in  this  country.  I>etiis 
suppose  the  case  of  a  person  dying  abroad,  all  whose  property  in  Enpland  con- 
sists of  foreign  bills  of  exchange,  payable  to  order,  which  bills  of  exchaniie 
are  well  known  to  be  the  subject  of  commerce,  and  to  be  usually  sold  on  the 
Royal  Exchange.  The  only  act  of  administration  which  his  administrator 
could  perform  here  would  be  to  sell  the  bills  and  apply  the  money  to  the  pay- 
ment of  his  debts.  In  order  to  make  titles  to  the  bills  to  the  vendee,  he  mii'^t 
have  letters  of  administration ;  in  order  to  sue  in  trover  for  them,  if  they  are 
improperly  withheld  from  him,  he  must  have  letters  of  administration  (for 
even  if  there  were  a  foreign  administration,  it  is  an  established  rule  that  an 
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hat  the  effects  of  the  testator  or  intestate  are  assets  wherever 

hey  are  situated,  whether  at  home  or  abroad ;  and  that  such 
tffects  as  are  in  a  foreign  country  at  the  time  of  the  deatli  of  the 
estator  or  intestate,  although  they  remain  and  are  wholly  ad- 

inistered  there  by  the  executor,  are  equally  assets.  Doubtless 
liis  is  true ;  but  the  question  is  not  whether  they  are  assets  or 

t,  but  who  18  clothed  with  authority  to  admiuLster  them ;  and 
jhis  must  be  decided  by  the  local  jurisdiction  where  they  are 
ituated ;  for  the  original  admiuistratioa  has  no  extra-territorial 
peration.*  (a) 

514  a,  Lmhility  to  account  at  Home. — In  the  next  place,  let 
liuppose  that  an  executor  or  administrator,  appointed  in  the 

te  where  his  testator  or  intestate  died,  should  go  into  a  foreign 

uniry,  and  should,  witliout  taking  out  new  letters  of  adminis- 
ration,  collect  assets  in  such  foreign  country,  and  bring  them 
lOme  to  the  state  from  which  he  liad  received  his  original  letters 

tamentary  or  letters  of  administration  ;  the  question  might  arise, 
hether,  in  such  a  case^  he  would  be  liable  to  account  in  the  courts 
*  the  latter  state  for  all  the  assets  which  he  had  so  received  in 

Be  foreign  country,  in  the  same  way  and  under  the  like  circum- 
ttices  as  he  would  be  liable  to  account  for  them  if  he  had  received 
nn  in  the  home  state.  In  other  words,  whether  they  would 
oni»titutea  part  of  the  home  assets  which  he  is  bound  to  adminis- 
r.  and  for  which  he  is  liable  to  account  under  the  domestic  admi- 
tttration  according  to  the  domestic  laws.     It  has  been  said  that 

[ministration  is  necessary  id  the  country  where  the  suit  is  instituted);  and 
ttat  these  letters  of  admiiustratioa  must  be  staropeJ  with  a  duty  according  to 
salable  value  of  the  bilb;  the  case  of  Hunt  v,  Stevens  is  an  expres*  au- 
fnty/  See  al&o  DooUttlet'-  Lewis,  7  Johna.  Ch.  (N.  Y-)  45-47;  Morrell  v. 
Hckey.  1  Johns.  Ch.  (N,  Y,)  15:3. 
*  Attorney-General  u.  Dimond,  1  Cr.  &  J.  356,  370 ;  ante*  a.  513. 


(a)  By  the  En;^lish  law  if  a  mar- 
led woman  becomes  entitled  to  pro- 
rty  from  a  deceased  relative,  which 
eltuated  in  England,  and  she  and 
u*band   l>oth   die,  without   any 
tiiken  by  him  to  reduce  the  pro- 
into  poiisefision  during  her  life- 
or  taking  out  administration  on 
ftaie  after  her  death,  their  child 
takeout  two  administrations,  one 
his  father ^8  and  the  other  on  his 


mother's  estate,  as  being  two  distinct 
derolutions  of  property-  And  the 
same  course  must  be  pursued  if  the 
parents  and  child  are  all  domiciled  in 
America,  although  the  property  when 
once  obtained  is  to  be  distributed  in 
America^  where  the  law  might  not  re- 
quii'e  this  double  authority  of  admin- 
istration. Partington  v,  Attorney- 
General,  Law,  Rep.  4  H.  L.  100. 
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the  assets,  so  received  and  collected  are  to  be  so  administered  and 
accounted  for  as  home  assets  by  such  executor  or  administrator. 
And  the  doctrine  laid  down  in  an  ancient  case  is  relied  on  fortius 
purpose ;  where  it  is  asserted  to  have  been  held  by  the  court  that, 
*  if  the  executor  have  goods  of  the  testator  in  any  part  of  the  world, 
they  shall  be  charged  in  respect  of  them;  for  many  merchants 
and  other  men  who  have  stocks  and  goods  to  a  great  value  beyond 
sea  are  indebted  here  in  England ;  and  God  forbid  that  those 
goods  should  not  be  liable  to  their  debts ;  for  otherwise  there 
would  be  a  great  defect  in  our  law.'  ^  Now  this  language  in  its 
broad  import  is  certainly  unmaintainable  in  our  day  ;  for  it  goes 
to  the  extent  of  making  a  domestic  executor  or  administrator  liable 
for  all  assets  of  the  testator  or  intestate  which  are  locally  situate 
abroad  ;  although,  as  we  have  seen,  he  has  not  in  virtue  of  the 
domestic  letters  of  administration  any  authority  to  collect  them, 
or  to  compel  payment  or  delivery  thereof  to  himself.^  But  the  cir- 
cumstances of  the  case  called  for  no  such  doctrine.  The  case 
was  of  a  testator  who  died  in  Ireland,  and  the  defendant,  who 
was  his  executor,  collected  and  administered  in  Ireland  certain 
property  of  the  deceased.  Afterwards  he  came  to  England,  and 
was  sued  there  by  a  creditor  as  executor ;  and  the  question  arose, 
whether  he  was  liable  to  the  creditor  in  such  suit  for  the  assets 
collected  and  received  by  him  in  Ireland  under  the  administration 
there.  With  reference  therefore  to  the  actual  facts  of  the  case, 
the  more  general  question  did  arise.  But  according  to  the  doc- 
trine maintained  in  England  in  modern  times,  he  was  not  at  all 
liable  to  be  sued  in  England  as  executor,  under  lettere  testamen- 
tary taken  out  in  Ireland ;  and  a  fortiori  not  for  the  assets  re- 
ceived and  administered  in  Ireland  under  that  appointment.^  The 
authority  of  the  case  may  therefore  well  be  doubted  in  both  of 
its  aspects.* 

1  Dowdale's  Case,  6  Rep.  47,48;  Cro.  Jac.  55;  cited  and  approved  also  in 
Evans  v.  Tatem,  9  Serg.  &  R.  (Penn.)  252,  259. 

2  Ante,  s.  314.  »  Ante,  s.  314;  post,  s.  515. 

*  *  If  after  such  administration  shall  have  been  completed,  any  surplus 
should  remain,  and  it  shall  appear  that  there  are  trusts  to  be  performed  in 
Scotland,  to  which  it  was  devoted  by  Sir  Robert  Preston,  it  will  1)6  for  the 
Court  of  Chancery  to  consider  whether  such  surplus  ought  or  ought  not  to  be 
paid  to  the  pursuers,  for  the  purpose  of  being  applied  in  the  perfomiaDce  of 
such  trusts;  and  in  considering  that  question  every  attention  ought  to  be  paid 
to  the  authority  under  which  the  pursuers  have  been  appointed  trustees,  and 
the  consent  which  led  to  such  appointment.     It  is  premature  to  decide  that 
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614  6.  Liability  of  a  Foreign  Administrator.  —  Some  of  the  Ame- 
rican courts  have  gone  the  length  of  recognizing,  to  its  full  extent, 
the  doctrine  asserted  in  this  case ;  and  have  held  that  a  foreign 
executor  or  administrator  coming  here,  having  received  assets 
in  the  foreign  country  is  liable  to  be  sued  here,  and  to  account 
for  such  assets,  notwithstanding  he  has  taken  out  no  new  letters 
of  administration  here,  nor  has  the  estate  been  positively  settled 
iu  the  foreign  state. ^  (a)  The  doctrine  asserted  in  these  courts 
is,  that  such  a  foreign  executor  or  administrator  is  chargeable 
here,  as  executor,  for  all  the  assets  which  he  still  retains  in  his 
hands,  or  which  he  has  expended  or  disposed  of  here,  unless  ex- 
pended or  disposed  of  here  iu  the  due  course  of  administration, 
whether  they  were  received  here  or  in  a  foreign  country,  although 
he  has  not  taken  out  any  new  letters  of  administration  here.^ 
There  is  very  great  difficulty  in  supporting  these  decisions  to  the 
extent  of  making  the  foreign  executor  or  administrator  liable  here 
for  assets  received  by  him  abroad  in  his  representative  character, 
and  brought  here  by  him.  If  a  foreign  executor  or  administrator 
cannot  sue  in  his  representative  character  in  another  state  for  the 
assets  of  the  deceased  situate  there,  without  new  letters  of  ad- 
ministration, because  he  derives  his  authority  solely  from  a  foreign 
government,  which  has  no  authority  to  confer  any  right  upon 
him,  except  to  collect  and  receive  the  assets  found  within  its 
own  ten-itorial  jurisdiction,  and  to  which  therefore  he  is  pro- 
perly and  directly  responsible  for  the  due  administration  of  the 
assets  actually  collected  and  received  in  such  foreign  country 

point,  it  being  at  present  unascertained  whether  there  will  be  any  surplus  of 
the  personal  estate  in  this  country,  or  what  will  be  the  amount  of  it,  and  no 
declaration  of  right  by  the  Court  of  Session  would  be  binding  upon  the  Court 
of  Chancery,  under  whose  jurisdiction  the  property  in  England  is  placed  by 
the  suits  which  have  been  instituted.'     Preston  v.  Melville,  8  01.  &  F.  14. 

»  Swearingen  u.  Pendleton,  4  Serg.  &  R.  (Penn.)  389,  302;  Evans  o,  Ta- 
tem,  9  Serg.  &  R.  (Penn.)  252,  259;  Bryan  v.  McGee,  2  Wash.  C.  C.  337; 
Campbell  ».  Tousey,  7  Cowen  (N.  Y.)  64. 

«  Ibid. 

(a)  See  Baker  v.  Smith,  3  Met.  rule  in  Pennsylvania.  See  Magraw 
(Ky.)  264;  Johnson  v,  Jackson,  56  r.  Irwin,  87  Penn.  St.  139;  Sayre  r. 
Ga.  326;  8.  c.  34  Ga.  511;  Crawford  llelme,  61  Penn.  St.  299.  As  to  the 
V.  Graves,  15  La.  An.  243  (that  a  fo-  cases  of  Campbell  v.  Tousey,  7  Cowen 
reign  administrator  may  sue  in  Loui-  (N.  Y.)  64,  and  Marcy  v,  Marcy,  32 
Biana  for  property  wrongfully  brought  Conn.  308,  see  Hedenberg  v.  Heden- 
there);  Dillard  r.  Harris,  2  Tenn.  Ch.  berg,  46  Conn.  30,  which  follows  the 
196.      The  text  no  longer  states  the    text. 
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under  its  exclusive  appointment,  it  is  not  easy  to  perceive  how  he 
can  be  suable  in  such  state  for  such  assets  in  his  hands,  received 
abroad  by  him  under  the  sanction  of  the  foreign  administration, 
and  by  the  authority  of  the  foreign  government,  to  which  he  is 
thus  accountable  for  all  such  assets.  One  of  the  learned  courts 
however  which  decided  the  point  seems  to  have  taken  it  for 
granted  that  a  foreign  executor  or  administrator  was  of  course 
suable  here  for  all  assets  found  in  his  hands.  ^  If  a  foi-eign  exe- 
cutor,' said  the  court,  '  is  liable  to  be  sued  here,  of  which  we  ap- 
prehend there  can  be  no  question,  he  must,  from  the  very  nature 
of  the  case,  prima  facie,  be  responsible  for  the  assets  which  are 
shown  to  have  been  in  his  possession  within  this  state.'  With 
great  deference,  that  was  the  very  point  to  be  established  by  some 
just  reasoning,  founded  upon  the  principles  of  international  juris- 
prudence generally  recognized  by  foreign  jurists,  or  by  the  uni- 
form established  doctrine  of  the  common  law  on  this  subject  in 
modern  times.  It  will  be  found  exceedingly  difficult  to  cite  any 
modern  authorities,  at  the  common  law  in  support  of  such  doc- 
trine,^ since  no  authority  could  be  shown  which  supported  it 
On  the  other  hand,  there  are  other  American  authorities  which 
indicate  a  very  different  doctrine.^    The  modern  English  authoii- 

^  In  the  cases  of  Swearingen  r.  Pendleton,  4  Serg.  &  R  389,  392,  and 
Evans  v.  Tatem,  9  Serg.  &  R.  252,  259,  the  Supreme  Court  of  Pennsyl- 
vania contented  itself  with  merely  affirming  the  doctrine  in  Dowdale's  Case 
(6  Coke,  47),  without  any  general  reasoning  on  the  subject. 

*  The  very  recent  case  of  Fay  v.  Haven,  3  Met.  (Mass.)  109,  is  directly  in 
point.  See  Boston  v,  Boylston,  2  Mass.  384?  Goodwin  v.  Jones,  3  Mass.  514; 
Davis  V.  Estey,  8  Pick.  (Mass.)  475 ;  Dawes  ».  Head,  3  Pick.  (Mass.)  128;  Doo- 
littiet;.  Lewis,7Johns.  Ch.  (N.  Y.)  45,  47;  McRae  v.  McRae,  11  La.  571.  In  the 
case  of  Boston  v,  Boylston,  2  Mass.  384,  391,  Mr.  Justice  Sedgwick,  in  dellT- 
ering  the  opinion  of  the  court  after  adverting  to  the  fact  that  the  testator  died 
in  England,  and  that  administration  was  there  granted  of  his  estate  to  the 
defendant  cum  testamento  annexo,  and  that  the  defendant  took  out  ancillaiy 
letters  of  administration  in  Massachusetts,  where  the  suit  was  brought,  and  in 
respect  whereof  he  was  called  upon  to  account  with  the  plaintiffs  for  the  as- 
sets both  in  England  and  America,  said :  *  The  judge  of  probate  has,  in  this 
case,  proceeded,  and  in  all  similar  cases  must  proceed,  according  to  the  power* 
which  are  delegated  to  him  by  this  statute.  He  can  exercise  no  other  powers- 
He  has  granted  to  the  respondent  administration  on  the  estate  of  Thomas 
Boylston,  lying  in  this  government,  with  the  will  annexed.  All  the  authority 
then  given  to  the  administrator  is  over  the  estate  lying  in  this  government 
The  judge  is  to  settle  the  said  estate.  What  estate?  Clearly  I  think  the 
estate  lying  in  this  government.  And  it  will  neither  consist  with  the  inten- 
tion of  the  legislature  nor  the  purposes  of  justice,  because  the  admiuidtrator 


CHAP.  XIIL] 


FOREIGK  ADKENISTRATIOKS. 


I 


I 


ties  are  to  the  same  effect.   They  fully  establish  the  doctrine  that, 
if  a  foreign  executor  or  administratoi-  brings  or  tranz^mits  property 

with  tlie  will  annexed  is  here,  to  pro<:eed  upon  the  fiction  that,  by  his  relation 
to  the  testator  in  the  same  capacity,  in  England ^  we  ought  to  consider  all  the 
ftsseta  jiossessed  by  him  there  as  the  estate  of  the  testator  lying  in  this  govern- 
ment; because  the  estate  by  the  statute  subjected  to  the  control  of  the  Court 
of  Probate,  and  to  be  settled  by  it,  was  that  which  was  lying  here  before 
granting  the  letters  of  administration.  To  that,  and  to  that  only,  do  the 
words,  and  as  1  think,  the  meaning  of  the  legislature  extend.  The  argument 
from  the  inconveniences  of  admitting  the  construction  for  which  the  counsel 
for  the  appellant.*?  have  contended  is  strong  and  irresistible.  It  may  rejisona- 
bly  be  presumed  that  the  largest  part  of  the  testator's  estate  lies  in  the  country 
where  the  ori^nal  administration  is  granted;  and  that  there  also  is  the  great>- 
esi  portion  of  claims  u^xin  it.  For  what  purpiose  of  utility  is  the  pmjierty  to 
be  transported  to  a  distant  region*  and  those  to  whom  it  belongs  compelled  to 
follow  it  for  the  satisfaction  of  their  demands?  The  expense  and  trouble  of 
such  a  procedure-,  while  wholly  unnecessary,  could  not  fail  to  be  considerable. 
Suppose  an  English  merchant  of  great  pn:>perty  and  extensive  dealings  to 
Ipave  been  the  testator;  supjwse  this  pro]^rty  to  be  principally  in  England, 
portions  of  it  to  be  left  in  several  foreign  countricst  and  that  the  adminid- 
lior  appointed  there  goes  to  collect  it»  and  seeks  the  aid  of  the  foreign  go- 
TcmmenLs  for  that  purpose;  and  they,  under  pretence  of  giving  this  aid,  claim 
autliority  of  drawing  within  their  jurif^diction  all  the  per^&onal  proj^erty  of 
the  testator,  and  all  those  who  have  demands  npon  it  or  are  interested  in  it. 
All  these  governments  are  independetit  of  each  other;  and  what  is  to  esta- 
blish a  right  of  precedence?  The  commeucement  of  a  prosecution?  How  is 
this  to  be  known?  How  are  the  other  autliorities  to  be  controlled?  K  this  is 
to  be  the  construction,  who  will  become  bomui  for  the  administrator?  By 
what  means  can  the  liability  of  the  administrator  and  his  sureties  be  known? 
In  terms  they  only  guarantee  the  settlement  of  the  estate  lying  within  the 
eom mo n wealth ;  but  in  effect,  if  this  construction  be  admitted,  estate  lying  in 
every  part  of  the  globe*  It  is,  in  our  opinion,  impossible  that  such  could 
have  been  the  intention  of  the  legislature.  There  are  innumerable  other 
inconveniences  which  nji^;ht  be,  but  which  it  is  unnecessary  should  be, 
pointed  out,'  In  Goodwin  w.  Jones,  3  Mass.  511,  510,  520,  Mr.  Chief  Jus- 
tice Parsons,  in  delivering  the  opinion  of  the  court,  said:  '  When  any  person, 
an  inhabitant  of  another  state,  shall  die  intestate,  but  leaving  real  estate 
within  this  commonwealth,  if  administration  should  not  be  granted  by  some 
jadge  of  probate  of  a  county  in  which  the  estate  lies,  there  would  be  no  legal 
remedy  for  the  creditors  of  the  deceased  to  avail  themselves  of  his  real  estate 
far  the  payment  of  the  debts  due  them.  Therefore,  to  prevent  a  failure  of 
juMice,  administration  in  such  case  must  be  granted  by  some  probate  court 
li«re;  and  the  administrator  so  appointed  will,  by  vii-tue  of  his  letters  of  admi- 
nistration and  of  the  laws,  also  have  the  administration  of  all  the  goods,  chatt*.4s, 
rights,  and  credit^^  of  tlie  intestate,  which  were  within  the  state.  And  if  a 
foreign  arjministrator  of  that  intestate  should  also  have  the  administration  of 
Kta  pers^onal  estate  here,  there  would  exist  two  administrators  of  the  same 
fpc*ds  of  tJie  same  intestate,  independent  of  each  other,  and  deriving  their  au- 
thority from  different  states,  a  consequence  which  cannot  be  admitted.  But 
the  granting  of  administration  here  cannot  divest  the  foreign  administrntor  of 
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here,  which  he  has  received  under  the  administration  abroad,  or  if 
he  is  personally  present  he  is  not,  either  personally  or  in  his  repre- 
sentative capacity,  liable  to  a  suit  here  ;  nor  is  such  property  liable 
here  to  creditors ;  but  they  must  resort  for  satisfaction  to  the  fo- 

any  rights  already  vested  in  him;  and  the  necessary  inference  is,  that  whether 
administration  be  or  be  not  granted  in  this  state,  an  administrator  appointed 
in  another  state  cannot  legally  claim  any  interest  in  the  goods  of  his  intestate 
which  are  subject  to  an  administration  granted  in  this  state.  And  it  is  do 
objection  to  this  i*easoning,  that  debts  due  to  the  intestate  on  simple  coDtract 
are  to  be  considered  as  goods  situate  where  he  dies.  For  if  the  position  be  ad- 
mitted, contrary  to  the  authority  of  Wentworth,  in  his  Executor  (page  48), 
where  it  is  supposed  that  such  debts  are  bona  notabilia  where  the  debtor  lives; 
yet  the  administrator,  if  he  recover  judgment  on  such  contract  in  this  state, 
may  satisfy  it  by  an  extent  on  lands,  which  certainly  in  their  disposition  are 
exclusively  subject  to  the  control  of  the  laws  of  the  commonwealth.  We  hare 
no  particular  statute  relating  to  foreign  administrators ;  but  the  manner  in 
which  an  executor  of  a  will  proved  without  the  state  may  execute  his  trust 
within,  is  regulated  by  the  statute  of  1785,  June  19,  c.  12.  The  executor,  or 
any  person  interested  in  any  will  proved  without  the  state,  may  produce  a  copy 
of  it,  and  of  the  probate  under  the  seal  of  the  foreign  court  which  proved  it, 
before  the  judge  of  probate  of  any  county  where  the  testator  had  real  or  perso- 
nal estate  whereon  the  will  may  operate,  and  request  to  have  the  same  filed 
and  recorded,  which  the  judge,  after  notice  and  hearing  all  parties,  may  order 
to  be  done ;  and  he  may  then  take  bonds  of  the  executor,  or  may  grant  admin- 
istration cum  testamento  annexe  of  the  testator*s  estate  lying  in  this  govern- 
ment not  administered,  and  may  settle  the  estate,  as  in  cases  where  the  will 
has  been  proved  before  him.  This  statute  needs  no  explanation.  The  execu- 
tor of  a  will  proved  without  the  stat«  cannot  intermeddle  with  the  effects  of  the 
testator  in  the  state  but  with  the  assent  of  a  judge  of  probate,  to  whom  he 
must  first  give  bond.  Neither  can  an  administrator  with  the  will  annexed 
intermeddle,  unless  he  is  ap^winted  by  some  judge  within  the  state  who  has 
authority  to  settle  the  whole  estate  within  his  jurisdiction.  And  it  would  be 
inconsistent  with  the  manifest  intent  of  the  statute  to  allow  an  administrator 
of  an  intestate,  not  an  inhabitant  or  resident  within  the  state  at  his  death,  an 
authority  derived  from  a  foreign  administration  which  he  could  not  have  under 
the  foreign  probate  of  a  will  of  which  he  was  the  executor.'  In  Doolittler. 
Lewis,  7  Johns.  Ch.  (N.  Y.)  45,  47,  Mr.  Chancellor  Kent  said:  *It  is  well 
settled  that  a  party  cannot  sue  or  defend  in  our  courts,  as  executor  or  adminis- 
trator, under  the  authority  of  a  foreign  court  of  probate.  Our  courts  take  no 
notice  of  a  foreign  administration ;  and  before  we  can  recognize  the  personal 
representative  of  the  deceased  in  his  representative  character,  he  must  l« 
clothed  with  authority  derived  from  our  law.  Administration  only  extends  to 
the  assets  of  the  intestate  within  the  state  where  it  was  granted ;  if  it  were 
otherwise,  the  assets  might  be  drawn  out  of  the  state,  to  the  gi-eat  inconve- 
nience of  the  domestic  creditors,  and  be  distributed,  perhaps,  on  very  different 
terms,  according  to  the  laws  of  another  jurisdiction.  The  authorities  on  this 
subject  were  cited  by  me  in  the  case  of  Morrell  v.  Dickey  (1  Johns.  Ch. 
(N.  Y.)  154);  and  I  presume  there  is  no  dispute  about  the  general  rule,  and 
the  only  difficulty  lies  in  the  application  of  it  to  this  particular  case.' 
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rum  of  the  original  administration.^  (a)  So  whete  property  is 
remitted  by  a  foreign  executor  to  this  country  to  pay  legacies,  no 
suit  can  be  maintained  for  it,  if  there  is  no  specific  appropriation 
of  it,  without  an  administration  taken  out  here.^  (6) 


'  Currie  v,  Bircham,  1  D.  &  R.  35;  Davis  v.  Estey,  8  Pick.  (Mass.)  475; 
Att.-Gen.  r.  Bouwens,  4  M.  &  W.  171,  191;  Tyler  i'.  Bell,  1  Keen,  82G,  829; 
2  My.  &  Cr.  89,  109,  110;  Att.-Gen  v.  Dimond,  1  Cr.  &  J.  350,  371;  Spratt 
r.  Harris,  4  Hagg.  Ecc.  408;  Att.-Gen.  v.  Hope,  2  CI.  &  F.  84,  90,  92;  8  Bligh, 
44;  1  C.  M.  &  li.  538.  But  see  Dowdale's  Case,  G  Rep.  47,  and  Anderson  v. 
Caunter,  2  My.  &  K.  703;  Spratt  v.  Harris,  4  Hagg.  Ecc.  405, 408 ;  ante,  s.  513, 
614  a.  In  Scrimshire  r.  Scrimshire  (2  Hagg.  Cons.  420),  Sir  Edward  Simpson 
said:  *  If  an  EngHshman  makes  a  will  abroad,  and  makes  a  foreigner  executor, 
aud  has  no  effects  in  England,  and  the  executor  proves  the  will  lawfully 
abroad,  that  probate,  or  sentence  of  the  proper  court,  establishing  the  will 
as  to  effects  there  of  a  man  domiciled  there,  would  be  a  bar  to  a  discovery  in 
chancery  of  effects  abroad.' 

«  Logan  r.  Fairlie,  2  Sim.  &  Stu.  284. 


(a)  Campbell  v.  Sheldon,  13  Pick. 
(Mass.)  8;  but  see  Hervey  v.  Fitz- 
patrick,  Kay,  421;  Orr  Ewing  v.  Orr 
Ewing,  22  Ch.  D.  456  (C.  A.);  Mc- 
Namara  u,  Dwyer,  7  Paige  (N.  Y.)  239; 
Brown  p.  Knapp,  17  Hun  (N.  Y.)  160. 

(h)  Trusts  Wider  Foreign  Wills.  — 
A  court  of  equity  will  enforce  the 
trusts  created  by  a  foreign  will,  if  the 
trustee  is  within  the  jurisdiction.  Da- 
vis r.  Morriss.  76  Va.  ;  14  Reporter, 
280 ;  Bright  p.  Bright,  3  Baxt.  (Tenn.) 
109,  112,  114.  This  is  simply  an  ap- 
plication of  the  general  principle,  that 
equity,  as  it  acts  in  personam,  may 
enforce  any  equitable  rip:ht  where  the 
person  against  whom  relief  is  sought 
is  within  the  jurisdiction.  Penn  v. 
Lord  Baltimore,  1  Ves.  441;  2  Wh.  & 
T.  L.  C.  (5th  ed.)  939,  955 ;  Kildare 
r.  Eustace,  1  Vern.  419;  Massie  v. 
Watts,  6  Cranch,  148.  150;  Shattuck 
r.  Cassidy,  3  Edw.  Ch.  (N.  Y.)  152; 
Newton  v.  Bronson,  13  N.  Y.  587; 
Vaughan  v.  Barclay,  6  Whart.  (Pa.) 
392.  When  a  testator  bequeaths  a 
fund  to  a  trustee  in  a  foreign  country 
for  charitable  purposes  to  he  executed 
in  that  country,  the  court  of  the  testa- 
tor's domicil  will  direct  the  transfer  of 
the  fund  to  the  trustee  selected  by  the 


testator,  and  leave  it  to  the  foreign 
tribunals  to  enforce  the  execution  of 
the  trust.  Att.-Gen.  v.  lupine,  2 
Swans.  181;  Emory  v.  Hill,  1  Kuss. 
112;  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424,  432;  Burbank  v.  Whitney, 
24  Pick.  (Mass.)  140,  154;  FeUows 
r  Miner,  119  Mass.  541;  Silcox  v. 
Hariwr,  32  Ga.  039;  Story,  Eq.  Jur. 
8.  1186.  In  In  re  Liddiard,  14  Ch.  D. 
310,  where  the  trusts  of  an  English 
will  were  for  the  benefit  of  i^ersons  re- 
sident in  Australia,  the  court  apix)inted 
as  trustees  two  i:)ersons  who  resided  in 
Australia,  and  who  intended  to  sell 
the  English  investments  and  invest  the 
money  in  Australia.  See  also  Bright 
V.  Bright,  3  Baxt.  (Tenn.)  109.  But 
in  Massachusetts,  in  Campbell  v.  Wal- 
lace, 10  Gray,  102,  which  was  followed 
in  Jenkins  r.  Lester,  131  Mass.  355,  it 
was  held  that  the  court  had  no  juris- 
diction to  enforce  a  trust  created  by  a 
foreign  will  which  had  not  been  proved 
in  Massachusetts.  In  these  cases  the 
property  constituting  the  trust  fund 
was  not  in  Massachusetts  at  the  testa- 
tor's decease,  nor  afterwards  until  it 
was  received  by  the  trustee ;  it  there- 
fore gave  no  jurisdiction  to  grant  pro- 
bate of  the  will  in  Massachusetts,  aud 
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no  probate  granted  there  could  affect 
that  property.  The  decision  in  Camp- 
bell r.  Wallace  was  placed  simply  upon 
the  ground  that  the  case  was  covered 
by  the  decision  of  the  same  court  in 
Campbell  r.  Sheldon,  13  Pick.  (Mass.) 
8.  That  case  however  only  decided 
that  a  suit  could  not  be  brought  in 
Massachusetts  against  a  foreign  exe- 
cutor or  administrator  concerning  the 
administration  of  the  estate.  In  ap- 
plying it  to  the  facts  of  Campbell  v, 
Wallace,  the  court  seems  to  treat  the 
execution  of  the  trusts  of  the  will  as  if 
it  were  a  part  of  the  administration 
of  the  testator's  effects.  But  when  a 
fund  bequeathed  to  a  trustee  is  re- 
ceived by  him,  the  administration,  so 
far  as  relates  to  that  fund,  is  at  an 
end,  just  as  when  any  other  legatee 
receives  his  legacy.  The  trustee  takes 
it  with  the  obligation  of  applying  it 
according  to  the  trust,  and  this  obli- 
gation is  one  which  the  beneficiaries 
may  enforce  in  a  court  of  equity.  It 
is  difficult  to  see  any  reason  why  they 
may  not  enforce  it  in  any  country 
where  the  trustee  may  be,  just  as  they 
may  enforce  other  equitable  rights. 
It  is  admitted  that  they  can  do  so  when 
the  trust  is  created  by  deed.  The  title, 
rights,  and  obligations  of  the  trustee 
and  of  the  beneficiaries  are  precisely 
the  same  whether  the  trust  is  created 
by  deed  or  will.  In  Jenkins  v.  Lester, 
131  Mass.  p.  357,  it  is  said,  as  a  reason 
why  the  trust  should  not  be  enforced 
against  the  trustee,  that  *  The  trust  on 
which  the  property  is  held  by  her 
having  been  created  by  judicial  decree 
of  a  court  of  another  state  having  ju- 
risdiction of  the  matter,  she  is  account- 
able in  the  courts  of  that  state  for  the 
due  execution  of  the  trust.'  The  only 
decree  mentioned  in  the  case  was  the 
probate  of  the  will.  The  reason  there- 
fore would  not  apply  to  a  French  or 
German  will,  for  what  is  called  pro- 


bate by  us  is  unknown  on  the  continent 
of  Europe,  and  wills  take  effect  there 
without  it.  It  seems  also  hardly  cor- 
rect to  say  that  the  trust  was  created 
by  a  judicial  decree.  The  probate  was 
only  a  decree  declaring  that  the  will 
had  been  duly  proved,  and,  though  the 
will  would  not  be  allowed  to  have 
effect  without  probate,  it  was  the  will 
that  gave  the  property  to  the  trustee 
and  created  the  trust.  Cf.  1  Wnu. 
Ex.  (8th  ed.)  297;  Crusoe  v.  BuUer, 
36  Miss.  150,  170.  But  if  the  trust 
was  created  by  a  judicial  decree,  that 
seems  to  be  no  reason  why  the  trust 
should  not  be  enforced  by  the  courts 
of  another  state  against  a  trustee  with- 
in their  jurisdiction  who  has  received 
the  trust-fund  by  virtue  of  the  decree. 
It  is  not  a  recognized  principle  that 
courts  will  not  enforce  the  judgments 
or  decrees  of  foreign  courts.  It  can 
make  no  difference  that  the  trustee  is 
also  accountable  to  the  courts  of  the 
state  where  the  will  was  proved.  He 
is  not  more  accountable  to  those  courts 
than  he  would  be  if  the  trust  had  been 
created  in  that  state  by  deed,  unless 
some  special  statute  makes  him  so. 
Certainly  it  is  no  part  of  the  jurisdic- 
tion of  a  court  of  probate  to  adminis- 
ter the  trusts  of  a  will,  unless  such 
jurisdiction  is  specially  conferred  by 
statute.  The  Massachusetts  court  re- 
cognizes that  foreign  tribunals  will  ad- 
minister a  charitable  trust  created  by 
a  Massachusetts  will  and  to  be  execu- 
ted in  the  foreign  country  (Burbank  v. 
Whitney,  24  Pick.  p.  IM),  and  it 
would  be  inferred  that  the  tribunals 
of  Massachusetts  would  administer  a 
charitable  trust  to  be  executed  in  that 
state,  although  it  were  contained  in  a 
foreign  will  which  could  not  be  proved 
in  Massachusetts  because  there  was 
no  property  there  for  it  to  operate 
upon.  It  follows  that  the  same  juris- 
diction exists  in  respect  of  private 
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«t2tt  in  a  foreign  court,  in  virtue  of  his  original  letters  of  admi* 

»n,  yet  it  has  been  said  that,  if  a  debtor  chooses  volunta- 

'  Ikere  to  pay  him  a  debt  which  he  may  lawfully  receive  under 

•dintnistration,  the  debtor  will  be  discharged. '  (a)     This 

Mtjon  is  or  at  least  may  be,  true  to  the  extent  in  which  it  is 

guardedly  laid  down  and  limited.     For  if  an  administration 

»iild  be  taken  out  on  a  creditor's  estate  in  the  country  where 

th  the  creditor  and  debtor  resided  at  the  time  of  his  death, 

s  inasmuch  as  a  debt  is  properly  due  in  that  country,  and 

i*rly  fftHs  within  that  administration,  it  may  be  paid  volun- 

iriJy  by  ihc  debtor  in  another  country,  if  he  should  afterwards 

;e  tii«  domicil  to   that  country,  or  if  he  should   be  found 


proposUicm  !s  thus  guardecllj  laid  down  in  Sterena  v^  Gs%y]on\,  1 1 

»  2^     llui  tlie  qncition  may  also  arise,  whether  the  vohintary  [rnvnipui 

blebl  bjii  domestic  debtor  in  n  forei^  country  to  &  foreign  adJiiiriiMJntx^r, 

I  tliere  i^  no  domesitic  ndinini'^trAtor  Appointed^  will  be  a  j^ood  didcliarge  of 

Dobtfl  arc  due  not  only  in  the  <lomicil  of  tlie  dt^btor,  but  in  Uio 

I  ol  the  cieditor;  und  indeed^  unless  a  particular  place  of  paym«'nt  i^  ap- 

I,  liiej  arr  due  and  may  l>e  demanded  anywhere^     If  a  debtrir  \nf  fouud 

I  IbfHpi  country  where  the  creditor  di€?d»  and  whcro  an  administrator  ia 

,  lie  would  ei»rtainly  be  Ruable  ther**,  ami  could  not  protect  irun»elf  by 

thai  he  wa*  liable  to  pay  only  to  tho  administrator  apfiointed  in  Uia 

nil  hi»  (Uic  debtor'*)  domicil.     Lord  Hardwicke^  iu  Thorne  v,  Watkiua 

35),  Raid  that  all  debt?*  follow  the  j»er»on,  j>ol  of  the  d»*bt*»r  in  re«|>*H!t 

fight  or  projieTty,  but  of  the  creditor  to  whom  duo.     In  Doobttle  in 

k,  7  i^hni.  Cb.  (N\  Y.)  19,  Mr  Cbanci^llor  Kent  held  thai  a  voUinbtry  p:iy- 

t  to  a  tot^it^i  executor  or  an  adminij^trator  waa  a  gi>ud  diMchargt*  of  the  d'<bt. 

Imlls  r.  PttlTcr,  3  Paige  (N.  Y.)\i^i  Uocker  r.  OhuHtead,  «  Pick.  (Mmm.) 

^  JUkyDf  p.  ^mlth,  2  Alk.  B3;  Treoothick  v.  Auttiu,  4  Maaou,  10, 83. 


TImi  m%yicno6  of  auch  jun«- 

b  fwsogni^cd  when  the  court 

Ihe  tmat  fund  to  be  taken  to  a 

eo<iniry  by  a  innitee  reiiidini^ 

oonnlrr*     A  trustee  of  a  will 

I  Dot  to  be  abte«  any  more  than  a 

of  a  iieed,  to  e}(ca[)e  pcrfonn- 

oC  tii^  lruj»t  by  leaving  the  ooun- 

ihmr*  it  originated  nnd  taking  the 

witJi  him      It  is  no  anxwer  to  say 

'  hare  liecn  required 

m  nnlybr  required 

lli^  prortmut  •:  utatuUaii, 

etiil    in    I       ,         ively    few 

And  if  apcunty  i»  taken,  there 

ipriaeiplo  of  Uw  by  which  the 

rnuil  not  folkm  the  tmst^ 


fund  or  the  tntatie,biit  muat  look  only 
to  th0  wK!nrity»  A  refusal  by  ilia 
foreign  tribunal  to  enforce  the  truai 
under  Kuch  circnmi^tanee*  would  Mem 
very  like  a  denial  of  justico. 

Aa  to  the  appointmoi»t  of  new  trus- 
tees, aee  Curtbi  v.  Smith,  (K)  Barb.  (K, 
Y.)  9;  Curtia  e  Smiili.  tt  BlaWh.  C.C, 
537;  Chase  r.  CliaMe,  2  AIIku  (Ma«  ) 
101 ;   DoiTsey  v,  Tlionqiiwui,  Ii7  Md.  25. 

(<i)  A  foreign  aiJmiuii^t tutor  can 
give  a  good  difw-harge  to  a  debt#»r  of 
the  decedent  in  the  foreign  utate,  if 
there  are  no  creditors  there  or  |ierson» 
entitled  as  distributees,  agaiuat  an  ad- 
mtntatrator  in  the  foreign  tlate*  Wil* 
kitia  9,  ElltU,  9  Wall.  710. 
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there  ;  and  the  discharge  of  the  administrator  will  be  held  a  good 
discharge  everywhere  else,  although  no  new  administration  be 
taken  out ;  because  the  right  to  receive  it  primarily  attached 
where  the  original  administration  was  granted.  Thus,  for  exam- 
ple, if  an  intestate  should  die  in  Ireland,  leaving  a  bond  debt 
there  due  by  a  debtor,  residing  there  at  the  time  of  his  death, 
that  bond  debt  would  be  bona  notabilia  there,  and  a  payment 
afterwards  by  the  debtor  made  in  England  to  such  administrator 
would  or  might  be  a  good  discharge,  notwithstanding  no  admi- 
nistration was  taken  out  in  England.^ 

515  a.  There  is  however  (as  has  been  already  stated*)  much 
reason  to  doubt  whether  the  doctrine  be  maintainable  to  the  ex- 
tent which  the  proposition  has  been  sometimes  understood  to 
justify  ;  that  is  to  say,  so  as  to  apply  it  to  a  debt  due  by  a  debtor, 
who  at  the  death  of  the  creditor  is  actually  domiciled  in  and  owes 
the  debt  in  the  foreign  country,  where  no  administration  is 
taken  out.  Suppose  an  administration  should  afterwards  be 
granted  in  a  foreign  country  ;  would  it  be  any  bar  to  an  action 
brought  by  the  foreign  administrator  against  the  debtor  for  the 
same  debt,  that  the  debtor  had  already  paid  it  to  another  admini- 
strator, who  had  no  right  to  demand  it  in  virtue  of  his  original 
administration,  and  who  therefore  might  properly  be  deemed  a 
stranger  to  the  debt?  Suppose  a  contest  to  arise  between  the 
original  administrator  and  the  foreign  administrator  in  relation 
to  the  administration  of  the  debts,  so  received  as  assets  of  the 
deceased,  could  the  original  administrator  retain  it  against  the 
will  of  the  foreign  administrator ;  or  thereby  subject  it  to  a  diffe- 
rent application  in  the  course  of  administration  and  mai-shalling 
assets  from  that  which  would  otherwise  exist?  It  seems  diffi- 
cult to  answer  these  questions  in  the  aflBrmative,  without  shak- 
ing some  of  the  best-established  principles  of  international  la^ 
on  this  subject.^  (a) 

1  Huthwaite  v,  Phaire,  1  Man.  &  G.  159,  and  particularly  what  is  said  by 
Lord  Chief  Justice  Tindal  in  page  102. 

a  Ante,  s.  514.     See  Preston  v.  Melville,  8  CI.  &  F.  1,  14. 

8  See  Currie  v.  Bircham,  1  D.  &  R.  35;  Tyler  v.  Bell,  1  Keen,  826;  2  My. 
&  Cr.  89,  109,  110;  Attorney-General  w.  Dimond,  1  Cr.  &  J.  356,370;  contra, 
Anderson  v.  Gaunter,  2  My.  &  K.  763.  But  the  latter  case  seems  overruled- 
Ante,  s.  513;  post,  s.  518^521,  525;  Huthwaite  v,  Phaire,  1  Man.  &  G.l^. 
164, 165. 

(a)  See  MoNamara  f .  McNamara,  62  Ga.  200. 
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16,  l%tlf  aequirfd  hy  the  Ltx  Situ$,  —  And  here  it  may  be 
to  attend  Ui  a  distinction  important  in  its  nature  and 
luences.     If  a  foreign  administrator  has,  in  virtue  of  h\» 
inUtration,  rtjduced  the  personal  property  of  the  deeeaised, 
iMtuaited,  into  his  own  possession,  so  that  he  has  acquired 
[legal  title  thereto  accorditig  to  the  laws  of  that  country  ;  if 
property  should  afterwards  be  foujid  in  another  country,  or 
oarried  away  and  converted    there  against  his  will,  he  may 
ilain  a  suit  for  it  there  in  his  own  name  and  right  personally, 
lut  taking  out  new  letters  of  administration;  for  be  is,  to 
Itetiia  anil  purposes,  the  legal  owner  thereof,  although  he  is 
the  character  of  trustee   for  other  persons,  (a)     In  like 
ler^  if  a  specific  legacy  of  personal  property  is  bequeathed 
A  foreign  country,  and  the  legatee  has,  under  an  administration 
5f  been  admitted  to  the  full  possesion  and  ownersliip  by  the 
^ntstrator,  he  may  afterwards  sue  in  his  own  name  for  any 
or  cson  version  of  such  property  in  another  country,  where 
I  property  or  wrong-doer  may  be  found,  without  any  probate 
I  irill  there. ^  {h}     The  plain  reason  in  each  of  these  cases  is, 
the  executor  and  the  legatee  have,  each  in  hia  own  right,  be- 
full  and  perfect  legal  ow*ncrs  of  the  property  by  the  local 
;  and  a  title  to  personal  property,  duly  acquired  by  the  lc3t 
jfni  site,  will  be  deemed  valid,  and  be  respected  as  a  lawful 
perfect  title  in  every  other  country,  (c) 

i  Sm  GoQuaoowealUi  <*.  Grimth,  2  Pick.  (Mom,)  11;  Bollard  i^.  Spencer, 
f  T,  R.  aSS;  Shinmau  p.  Tlioiiip^on.  Willen.  lo3 ;   Slack  v.  \Val<x>tt,3  Mason, 
9,613 


pi)  Jcifrnion   r,   Glovpf.  40   Miss. 

Ijj  MTinlir  r^ifiTM  tvCTnreni  may 

I  to  1 1  I  aal  capacity*     CV 

}\\^,^,^^.^  S  BikxUit  (Tentii) 

$»  Brown  r.  Kn^pp,  79  K.  Y. 

For  ft  Rtmllar  reumi  it  wiu  re- 

'  hmld  tliBl  wbcTo  A  widtyw  by  tlie 

Fhmoe,   wborf!    lii^r  hu^tmnd 

?!#4  nn»l  di<Ni,  Iwcamc  culi- 

•.  elairriA,  timl  cattM» 

iim,  (uid  to  enforce 

owii  name,  nhe  might  da 

!  withcKit  taking  out  iid- 

i  liiere,  \k^  Uw  of  tbo  por- 


tiea*  domicil  attaching  to  the m.  Van- 
qnclin  i>.  Kouard,  15  C.  B,  N.  S.  3U, 
8o  a  foreign  administrator  who  has 
obtaJo<^d  judgtnont  m  such  in  Iho 
itato  of  h\»  ap|iointment  may  mw  upon 
the  j ml.  other  »^ta^4^^  without 

new  ••!  'n.     Barton  r*  Ilig- 

gius,  41  *Md.  i)JJ»;  Cherry  f.  Spt^ighl, 
28  Tex.  5Cia;  Ruckii  v.  Taylor,  49 
Miaa.  SS2.  So  the  mh  desu»!e  of  an 
estato  mmj  alter  tettkmeut  theivof 
bring  suit  in  anoUn*r  »tate  (the  t«^t^ 
tor  owing  no  drbtn  tlvert?)  in  hi.**  own 
name  in  rt^coirer  a  fum  doa  tlie  plftia- 
tsf!  bdJTidual  under  the  will.  Mot* 
ton  I'.  Hutch,  M  Mo.  408. 
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517.  Xegotiahle  Securities.  —  The  like  principle  will  apply  where 
an  executor  or  administrator,  in  virtue  of  an  admiDistration 
abroad,  becomes  there  possessed  of  negotiable  notes  belonging 
to  the  dece<ised»  which  are  payable  to  bearer ;  for  then  he  be^ 
comes  the  legal  owner  and  bearer  by  virtue  of  his  administra- 
ticn.  and  may  soe  thereon  in  his  own  name ;  and  he  need  not 
CAke  oaz  leuers  of  administration  in  the  state  where  the  debtor 
r«£ces.  in  order  to  maintain  a  suit  against  him.^  (a)  And  for  a 
likj*  r^sifica  is  woold  seem  that  negotiable  paper  of  the  deceased, 
pijxlxe  to  order,  actually  held  and  indorsed  by  a  foreign  execu- 
r:c  cc  idziinistrator  in  the  foreign  country,  who  is  capable  there 
rf  r«kskS3g  the  legal  title  by  such  indorsement,  would  confer  a 
ecii£pLe:e  legal  title  on  the  indorsee,  so  that  he  ought  to  be 
treated  in  everr  other  country  as  the  legal  indorsee,  and  allowed 
to  ;s<ie  thereon  accordingly,  in  the  same  manner  that  he  would 
be  if  is  were  a  transfer  of  any  personal  goods  or  merchandise  of 
&e  decea;sed«  situate  in  such  foreign  country.^ 

517  eL  Fund  9aU  from  Abroad  for  Distribution.  —  And  when  an 
executor  appointed  abroad  has  remitted  to  another  country  (as, 
for  example,  to  England)  that  fund,  to  be  distributed  between 
legatees  there  domiciled,  the  distribution  may  be  made  either 
voIuncarilT  by  the  remittee,  or  enforced  by  a  court  of  equity  in 
such  country,  without  any  administration  being  taken  there,  or 
making  the  legal  representative  of  the  testator  a  party  to  the 
suit.* 

olS.  Principal  and  Ancillary  Administration, —  Where  there 
are  diSEerent  administrations  granted  in  different  countries,  that 
is  det?med  the  principal  or  primary  administration  which  is 
granted  i:i  the  country  of  the  domicil  of  the  deceased  party ;  for 
the  nuju  di:^trLbution  of  his  effects  among  his  heirs  or  distributees 
i:^  to  Ih?  decided  by  the  law  of  his  domicil.  Hence  any  other  ad- 
mini:>tration  which  is  granted  in  any  other  country  is  treated  as 
in  its  uature  ancillary  merely,  and  is,  as  we  have  seen,  generally 

*  KL>lnuson  r.  Cninaall  9  Wendell  (N.  Y.)  425.  But  see  Steams  e.  Barn- 
hAw.  >  Gr^^'uL  vMe.)  :?61;  Thompson  r.  Wilson,  2  N.  H.  291 ;  McNeilagep. 
Uouow^Y.  I  B.  &  A.  21S;  ante,  s.  354,358,  359. 

*  lU  Aad  Attte,  *,  ">58,  359. 

*  .VrtduiT  9.  Ilu^«$«  4  Beav.  506. 

^a)  >WB!MT^ttr  BAixettSGreenl.  187;  Sanford  r.  McCreedy,  28  Wis. 
^Me.^  lo;J;  PUc|*i«  r,  Whiihed,  49  Vt.     103;  Rucks  v,  Taylor,  49  Miss.  552. 
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held  suborrlinate  to  the  original  administration,^  (at)  But  each 
administration  is  nevertheless  deemed  so  far  independent  of  the 
others,  that  property  received  under  one  cannot  be  sued  for  under 
another,  although  it  may  at  the  moment  be  locally  situate  within 
the  jurisdiction  of  the  latter.  Thus  if  property  is  received  by  a 
foreign  executor  or  administrator  abroad,  and  it  is  afterwards  re- 
mitted here,  an  executor  or  administrator  appointed  here  could 
not  assert  a  claim  to  it  here,  either  against  the  person  in  whose 
hands  it  might  happen  to  be,  or  against  the  foreign  executor  or 
droinistrator.*  The  only  mode  of  reaching  it,  if  necessary  for 
the  purposes  of  due  administration  in  the  foreign  country,  would 
be  to  require  its  transmission  or  distribution,  after  all  the  claims 
against  the  foreign  administration  had  been  duly  ascertained  and 

ttled«(6) 

519.  Ooods  in  Tranntu,  —  But  suppose  a  case  where  the  personal 
estate  of  the  deceased  has  not,  at  the  time  of  bis  decease,  any 
positive  locality  in  the  place  of  his  domicil  or  in  any  foreign  ter- 
ritory, but  it  is  strictly  in  transitu  to  a  foreign  country,  and 
afterwards  arrives  in  the  country  of  its  destination.  It  may  be 
[asked,  in  such  case  to  whom  would  the  administration  of  such 
property  rightfully  belong?  Would  it  belong  to  the  administra- 
tor in  the  place  of  the  doraicil  of  the  deceased,  or  to  the  admini- 
strator appointed  in  the  place  where  it  bad  arrived  ?  And  if  (as 
may  well  happen  in  case  of  a  ship  and  cargo  sent  abroad)  the 
property,  or  its  proceeds,  should  afterwards  return  to  the  domi- 
cil of  the  original  owner,  would  the  administrator  there  appointed 
be  entitled  to  take  it,  and  bound  to  account  for  it  in  the  due 
eourise  of  administration?  Practically  speaking,  no  doubt  is  en- 
tertained on  this  subject ;  and  the  property,  whenever  it  returns 
to  the  country  of  the  domicil  of  the  owner,  whether  by  remittance 
or  otherwise,  is  understood  to  be  under  the  administmtion  of  the 


I 


1  Ante.  8.  GH, 

«  Currie  v.  Bircharo,  1  D.  &  R.  85.  See  Jauticy  v.  Sealey,  1  Vera.  807; 
U)te«  ».  513,  515,  51 5 a.     See  Huthwaite  t?.  Phaire,  1  Man.  &  G.  159. 

»  S<«  Dawe^it.  Head,  3  Pick.  (Mass.)  128^148;  Harvey  v.  Richards,  1  Ma- 
•oiQ«  331 :  artte^s.  513«  ami  note,  b.  514;  Boston  lu  Boylston«  2  Mass.  384;  Good- 
win r.  Jones,  3  Mass.  514;  Dawes  v,  Boylston,  9  Mass*  337- 


(a)  Shegogg  V.  Perkins,  34  Ark. 
117.  But  see  Carroll  p.  McPike,  53 
Mi»*  5(SD;  Carr  r.  I^we,  7  Heisk. 
(Teon.)  84,  tinder  statutory  law. 


(h)  See  Lynes  v,  Coley,  1  Redf. 
(N.  YO  407;  Banta  v.  Moore,  2  Mc- 
Carter  (N.  J,)  101. 
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■- ^r-rr.-"  iirr- ■inred  :here.    Nor  has  there  been  a  doubt  hith- 

■m     -.jj^ij-l  ■   -STTp-ase'L  ihat  property,  so  sent  abroad  and  re- 
zz:_-i.  z:^:.:  -nd  --iioiild  be  so  administered,  and  that  all  parties 
-r  •_-:    r    7?-.r-  te-i  in  :heir  doings  in  regard  to  it. 

1_      7""  •*  ini  C-ir'j"*iii.  —  Debts, —  Indeed  according  to  the 

.-rr.n'.::    -.'rs^^    <i    •ommercial  business,  ships  and  cargoes,  aud 

:.-     r  .r^Li  Thereof,  locallv-  situate  in  a  foreign  country  at  the 

.ri-     .    Lr   L-.i::i  ^t  :ue  owner,  always  proceed  on  their  voyages 

J..:,    --.-itt:  ■-  -\\*^  home  port  without  any  suspicion  that  all  the 

■-itt:.?    _.:.rrT:--i  ire  noc  legally  entitled  so  to  act  ;  and  theyare 

lAii:      -=r:— i.::    f  ind  administered  by  the  administrator  of  the 

r-\'zz.       iz.L^li.  'T::a  the  constant  persuasion  that  he  may  not 

.  ■     ;^-..:  .1'-  :  •  S3,  but  that  he  is  bound  to  administer  them  as 

i-r     .    ..T   '.iz  Ls  .irpropriately  in  his  hands.     A  different  course 

-  .-.   : "1  ,1  -vriild  be  attended  with  almost  inextricable  dilfi- 

-  :  ■-*  .-^  .  v:.:! :  involve  this  extraordinary  result,  that  all  the 
•ri>*  j:-^  :r  7*^—  :t  :he  deceased  must  be  deemed  to  have  afixed 
.15  v-..::!-:   .:  Tas  a:  the  moment  of  his  death;  and,  if  removed 

^  ■:  .  ::  l^-:  :-r  returned  thither  for  the  purpose  of  a  due  admini- 
:-..:  .:.    V :  ".  irbts  due  in  a  foreign  country  would  be  absolutely 

-  ...-•.  '  .-r  reraiued  there  until  a  local  administration  wiisob- 
...  -..    -.J.  .   .    -L-i  not  without  peril  be  voluntarily  remitted  to 

••  ..     .  -    L.Li:-:iI.     Ami  if  the  debtor  should  in  the  mean 

'     -  :■        V.    1::..  :l:er  country,  it  might  become  matter  of  ex- 

■     V    ...    .   \  :t'.!ier  a  payment  to  a  local  administrator  there 

.   .  -.    ...M*:f    i::u  :rom  the  debt.^     But  it  may  perhaps,  after 

T    .    .     ..1   \i«eclier,  with  a  strict  regard  to  the  principles  of 

..    -v.  :.>.f  ver^^onal  property  of  the  deceased  testator 

>.  •     .    i::v.  Jvr  i:  consisted  of  goods  or  of  debts,  situate  at 

.:-.     .    ..>  itiuli  iu  a  foreign  country,  could  be  lawfully  diV 

>^'..    .     ^.'.  ■:   i:ia.jr  an  administration  granted  in  that  country. 

.'.    MC  since  been  removed  or  transmitted  to  thedi> 

.-.  .r.ii<»J,  and  had  been  received  by  his  adminisim- 

-  *  -'/I*.  —  A  case  illustrative  of  these  remarks  has 

^.^  .      . .      -vi.     The  personal  estate  of  an  intestate  consiste<l 

.  >*  .  .  -.  :   :ovrree  of  stage-coaches  and  stage-horses,  helong- 

^        .  .0,  running  from  one  state  to  another  ;  and  letters 

>*...  X-.  veils  r.  Gavlord,  11  Mass.  25G;  ante,  a.  515,  515a. 
>^c  .u:iti.  5.  513-518;  post,  a.  525. 
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mt  adroinbtration  were  taken  out  hj  the  Rame  person  in  both 
Ie9«  one  being  that  of  the  intestate's  domicil.  A  question  arose 
\mr  which  adininistratioD  the  property  was  to  be  accounted 
',  p«K  of  it  being  in  one  state  and  part  in  the  other^  and  part 
tnuMitu  from  one  to  the  other  at  the  moment  of  the  intestate'^ 
The  learned  Chaucellor  of  New  York  miid,  that  if  ad* 
on  bad  been  granted  to  different  individuab  in  the 
stales,  the  property  must  have  been  considered  as  belong- 
to  that  administrator  who  first  reduced  it  to  possession 
within  the  limits  of  his  own  state*  But  that  in  the  case  before 
iiifli,  as  both  administrations  were  granted  to  the  same  person, 
if  an  account  of  administration  were  to  be  taken^  it  would  be 
ty  to  settle  that  by  ascertaining  what  had  been  inven- 
and  accounted  for  by  him  under  the  administration  in 
other  i;tatc.* 
B8S.  Relation  between  Different  Adminiiiration^,  —  Where  ad- 
■rfnistrations  are  granted  to  different  persons  in  different  states, 
lliuryare  so  fi  -  ,  d  independent  of  each  other  that  a  judgment 
aed  a^  rie  will  furnish  no  right  of  action  against  the 

;  to  affect  aasets  received  by  the  latter  in  virtue  of  bis  own 
iirution ;  for  in  contemplation  of  law  there  is  no  privity 
him  and  the  other  administrator.*  (a)     It  might  be  dif* 
lit  if  the  same  person  were  administrator  in  both  statesi.^    On 
r  hand,  a  judgment  recovered  by  a  foreign  admini8tratx)r 
t  the  debtor  of  his  intestate  will  not  form  the  foundation 
action  against  the  debtor  by  an  ancillary  administrator  ap- 
in  another  state.*    But  the  foreign  adminiHtrator  himself 
I  socb  a  Cite  maintain  a  personal  suit  against  the  debtor 
Otber  state ;  because  the  judgment  would,  as  to  him^  merge 

»  OrcQit  r.  (him.  3  Paig©  (K,  YO  450. 

«  Li(f»itfoot  V.  Bickky,  2  Rawlc  (Pemi,)  i31. 

>  Ihia.  «  TiUmBgep.  Cbapel,  U  Mass.  71. 


(<i)  This  stvmi  to  be  th<^  Hf'ttlAcl 

r  Si    k>   sdminiiitrAtors    (f/>w   v, 

8  AUMi.25(l;Klsr.  < 

.Id;  Merrill  r.  Nev^  > 

UU  la:  Co,   108  Mm.   Jio; 

f.  Meek*  18  How.  Id;  Pood 

,  2  Eiit  (Ma»)  111. 

m^^km,  E«t<>fip»l,  00,  lOO,  255, 

Id  ed*)«  altbo^gfa  it  may  not  be 


Aji  to  fiztcntiiTM,  And  If  a  le^tator  by 
will  nppDttitt  differisat  «i»aitor«  ta 
t  jitAtos,  thert  may  b«  sudi  a 
}»otwi!en  them  that  a  jud^moiit 
•gaitMi  otiiv  \n  otif^  nUte  may  bo  ^tI* 
d^Doe,  but  not  coticlu*iv«»  <»Hf!rtit3i5, 
a^iDJit  ai)iothf?r  in  a  tlilT* 
liill  I*.  Tuck^,  13  How.    :  ti^ 

gtti«hiag  Afpdea  v,  Nixon  1 1  liow.  4€7^ 
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the  original  debt,  and  make  it  personally  due  to  him  in  his  own 
right,  he  being  responsible  therefor  to  the  estate.^  (a) 

1  Ibid.     But  see  Smith  v.  Nicholls,  5  Bing.  (N.  C.)  p.  208;  post,  s.  907. 


(a)  In  Aspden  v.  Nixon,  4  How. 
467,  it  was  determined  that  a  foreign 
administrator  or  executor,  who  was 
also  the  administrator  or  executor  of 
the  same  estate  in  one  of  the  Ame- 
rican states,  duly  appointed,  could 
not  be  held  liable  to  account  in  the 
place  of  the  principal  foreign  admi- 
nistration for  any  of  the  effects  be- 
longing to  the  estate  which  he  had 
received  under  the  American  admi- 
nistration; and  that  consequently  a 
decree  of  the  court  of  chancery  in 
England,  where  the  principal  admi- 
nistration was,  exonerating  such  ad- 
ministrator or  executor  from  all  re- 
sponsibility to  account  for  any  effects 
of  the  estate  in  his  hands,  was  no  bar 
to  a  similar  proceeding  in  this  country 
against  the  same  person,  claiming  to 
charge  him  with  effects  of  the  estate 
received  here,  which  were  in  his  hands 
at  the  time  of  the  adjudication  in 
England.  This  decision  proceeds  upon 
the  ground  that  a  person  who  is  ad- 
ministrator of  the  same  estate  in  dif> 
ferent  states,  and  who  has  received 
assets  under  both  administrations,  can- 
not be  compelled  to  account  for  any 
such  effects  except  in  the  place  where 
they  were  received. 

The  same  doctrine  has  since  been 
repeatedly  reaffirmed  by  the  same 
court.  Thus  it  was  afterwards  held 
(Stacy  V.  Thrasher,  6  How.  44) 
that  there  was  such  a  want  of  privity 
between  different  administrators  in 
different  states,  that  an  action  of  debt 
would  not  lie  in  one  state  against  an 
administrator  on  a  judgment  recovered 
against  a  different  administrator  of 
the  same  intestitte  appointed  under  the 
authority  of  another  state.  And  the 
subject  is  further  discussed  very  much 
at  length  by  Mr.  Justice  Wayne,  with 
similar  conclusions,  in  a  later  case. 
Hill    V.    Tucker,   13    How.    458.    It 


is  also  held  by  the  same  conii  tbit 
the  record  of  a  debt  against  an  idmi- 
nistrator  in  one  state  is  not  sofficieDt 
evidence  of  the  debt  agunst  ta  id- 
ministrator  in  another  state.  Hill 
V.  Meek,  18  How.  16.  So  also  miut 
be  regarded  allowances  by  commis- 
sions of  insolvency  in  the  different 
states,  if  the  decision  last  stated  is  to 
be  followed;  those  aUowancea  being 
merely  for  the  purpose  of  reaching  the 
estate  within  that  particular  jQrisdi^ 
tion. 

The  subject  came  again  under  con- 
sideration before  the  same  coart  in 
Mackey  v.  Coxe,  18  How.  100,  where 
it  was  decided  that  an  administnr 
tor  appointed  in  the  Cherokee  Te^ 
ritory  might  receive  payment  of  ft 
debt  in  the  District  of  Columhia,  and 
his  discharge,  or  that  of  his  aatho- 
rized  attorney,  would  be  valid.  Baft 
this  is  upon  the  ground  that  bj 
the  act  of  Congress  he  might  sue  in 
the  courts  of  that  district,  lie  did 
however  out  of  abundant  caution 
take  new  letters  of  administration  in 
that  district.  The  true  law  in  regard 
to  ancillary  administrations  is  here 
stated,  that  this  being  an  ancillary  ad- 
ministration, it  depended  upon  tlie 
discretion  of  the  orphans'  court  which 
granted  it,  whether  the  money  remain- 
ing in  the  hands  of  the  ancillary  ad- 
ministrator, after  the  satisfaction  of 
all  claims  in  this  jurisdiction,  shoald 
be  distributed  here  by  the  ancillary 
administrator,  or  remitted  to  the  prin- 
cipal administrators  for  distribution, 
and  until  that  direction  shall  l>e  exe- 
cuted, and  the  ancillary'  administrator 
directed  which  course  to  pursue,  he  is 
in  no  default. 

Concerning  remedies  in  reganl  to 
the  distribution  of  the  estiites  of  d^ 
ceased  persons  in  the  national  tribu- 
nals, whera   the    parties  in  interest 
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5S8.   Real  Seeuritie$. —  So  gtrict  is  the  principle  that  a  foreign 
imtor  canuot  do  any  act  as  admiaiatrator  in  another  state, 


ia  dtfftrenC  ttatos,  it  is  settled 
akal  a  ertdttar  canaot  htive  an  ezecu- 
tkm  ia  a  ooarl  of  Uie  Uuitod  States,  so 
at  la  l»vy  opon  the  property  of  an 
^■Cala  ri|M>rt4»d  a«  iusoiveut,  which  is 
m  IIm  otmne  of  •eitlemt$nt  a«  aach. 
WOliatDi  r,  OencHltct,  t»  How,  107; 
riMk«.pyppt,H  How.  5(16;  Bank  of 
T«gin«M«  r.  Horn  J  7  Ho w.  1 57 .  W  he- 
thm  ll  k  oofspeteiii  for  iiUle  authority 
la  aOQiptl  foreign  cr^itors  in  all  casea 
Id  ateli  thetr  remodiiM  tii  the  st4ite 
coitria  Afaitiat  tlie  eataUw  of  diH9ed«pU, 
lo  lh#  txctiaaioii  of  tlie  Jurisdiction  of 
lis  UoJIed  S(ale8  oonrti,  aeems  not  to 
Ittrt  bo0a  fully  determined.  Greon  r. 
Cl«ifliloB.28Uow.9a,i07*  But  upon 
priaetpb  it  would  not  leem  competent 
lar  ill*  MYVfml  ■totca  to  exclude  the 
jarlvfictioQ  of  ihouAtioaal  tribunals 
ia  aMtteni  of  this  kind,  any  roor«  than 
In  mammMm4BM  aetiona*  But  the  mode 
«l  aafbfciiig  mnedita  in  the  Uaited 
tolas  oourta  will  undoubtedly  be  at- 
VmSmd  with  some  embarnb«monta. 
Aad  whew  the  state  laws  provide  that 
\  paoditig  at  the  decease  of  a  debtor 
is  represented  ini»olvent 
AaO  b«  liisooa tinned  and  brought  be- 

tkl^  H  wiTuld  seem,  must  exu*ud  to 
%m  oalicnial  oottrts,  the  same  as  a  sta- 

H  moM  stNiai  to  be  the  established 
fala  bow^trer  in  the  national    tribu- 
>  allow  a  foreign  creditor  to 
Ilia  datm  to  judgment  there, 
ragard  to  state  laws  confer* 
Jurisdiction  in  the  set- 
si   of  astates   u[>on    particular 
eottfta.     But   such    judgments 
ba  brought   into    the    probate 
.  taCofa  aay  distribution  is  there 
it  wottid  9mm  im- 
*  lo  aatitla  tfaam  lo  an  aqaal 
fai  Iba  dlitrfbttlloii,  whara  tba 
^  lo  pay  aU  Iha 


But  in  a  case  where  all  the  credj- 
tora  had  been  paid,  and  Uia  admini- 
strators still  held  asaets  ia  their  hands, 
the  creditor,  haTing  recoTered  judg* 
ment  iu  the  courts  of  the  United  Static, 
was  held  entitled  to  malnUun  a  bill  in 
equity  in  thoscs  courts  to  enforce  the 
payment  of  his  judgment  Ix'fore  any 
distribution  to  Uie  heirsi  notwithstand- 
ing such  judgment  had  not  been  pre- 
sented before  the  coniniLisioners  of 
insolvency  appointed  to  audit  all  claims 
against  the  estate,  and  the  provi^iion 
in  tlie  state  statutes  that  all  clainut  not 
presented  to  such  commissioners  should 
\w  forever  barred  after  a  certain  time, 
which  in  this  case  bad  alreaiiy  ex- 
pired* Union  Bank  v.  Jolly.  IS  How, 
603;  Green  v.  Creighton,  23  How.  00, 

The  question  uf  the  right  of  thoae 
claiming  title  through  dcctrased  pai^, 
ties  to  maintain  an  action  in  a  foreign 
forum  to  enforce  those  rights,  without 
having  taken  letters  of  administration 
there,  in  a  recent  case  came  before  the 
court  of  common  pleas ;  where  it  was 
b«?ld  that  tlie  widow  of  a  French  sub- 
ject«  who  became  domee  of  the  univer- 
sality of  Uie  real  and  personal  estates 
of  the  succession  of  her  husband,  and 
in  whom,  as  such,  all  his  rights  by 
the  law  of  France  vested,  and  who 
was  entitled  to  enforce  the  same  in  her 
own  name,  and  who  also  became  liable 
for  all  her  husband's  liabilities,  and 
who  was  compelled  to  pay  the  amount 
of  certain  bilU  of  exchange,  of  which 
her  huAband  was  drawer  and  the  de- 
fendant acceptor,  and  who  hail  re^ 
covereti  judgmi^nt  thereon  in  France 
against  the  defendant,— was  not  bound 
to  take  out  letters  of  administration 
ia  England  in  order  .to  entitle  her 
to  maialain  an  action  upon  vuch 
JudgiBaat*  VaaqueJia  r.  Bouard,  10 
Jur.  K.a  6dd;  15  C-  B,  N-S.  Ml. 

The  last  case  teems  to  proceed  apOQ 
the  ground  that  the  pLuntiff  claioid 
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that  where  the  local  laws  convert  real  securities  in  the  hands  of 
an  administrator  into  personal  assets,  which  he  may  sell  or  asagn, 
he  cannot  dispose  of  such  real  securities  until  he  has  taken  oat 
letters  of  administration  in  the  place  rei  sitad.^  Thus  mortgages 
are  declared  by  the  laws  of  Massachusetts  to  be  personal  assets 
in  the  hands  of  administrators,  and  disposable  by  them  accoid- 
ingly.  But  the  authority  cannot  be  exercised  by  any  except  ad- 
ministrators who  have  been  duly  appointed  within  thestate.^  On 
the  other  hand,  if  an  administrator  sells  real  estate  for  the  pay- 
ment of  debts,  pursuant  to  the  authority  given  him  under  the 
local  laws  rei  sitae,  he  is  not  responsible  for  the  proceeds  as  assets 
in  any  other  state  ;  but  they  are  to  be  disposed  of  and  accounted 
for  solely  in  the  place  and  in  the  manner  pointed  out  in  the  local 
laws.^ 

524.  Modes  of  Administering.  —  In  relation  to  the  mode  of  ad- 
ministering assets  by  executors  and  administrators,  there  are  in 
different  countries  very  different  regulations.  The  priority  of 
debts,  the  order  of  payments,  the  marshalling  of  assets  for  this 
purpose,  and,  in  cases  of  insolvency,  the  mode  of  proof,  as  well  as 
the  mode  of  distribution,  differ  in  different  countries.^  Id  some 
countries  all  debts  stand  in  an  equal  rank  and  order,  and  in 
cases  of  insolvency  the  creditors  are  to  be  paid  pari  passu.  In 
others,  there  are  certain  classes  of  debts  entitled  to  a  priority  of 

1  Goodwin  ».  Jones,  3  Mass.  514,  519.  See  Bissell  p.  Briggs,  9  Mass.  467, 
468.  But  see  Doolittle  v.  Lewis,  7  Johns.  Ch.  (N.  Y.)  45,  47;  Attorney-Gen- 
eral t7.  Bouwens,  4  M.  &  W.  171,  191,  192. 

2  Cutter  r.  Davenport,  1  Pick.  (Mass.)  81.  But  see  Doolittle  p.  Lewis,  7 
Johns.  Ch.  (N.  Y.)  45,  47. 

«  Peck  V,  Mead,  2  Wendell  (N.  Y.)  471;  Hooker  v.  Olmstead,  6  Pick. 
(Mass.)  481,  483;  Goodwin  r.  Jones,  3  Mass.  514,  519,  520. 

*  Harvey  v.  Richards,  1  Mason,  421 ;  ante,  s.  323-328,  401-403. 

in  her  own  right,  and  not  in  the  right  be  true  of  personal  estate  in  the  bands 

of  the  deceased.    This  might  have  been  of  a  foreign  executor,  which  b  aftw- 

placed  upon  the  mere  ground  of  judg-  wards  converted  in  a  foreign  state 

ment  recovered  in  the  name  of  the  (Bullock  v.  Rogers,  16  Vt  294),  but  is 

plaintiff.     But  the  court  put  the  case  more  questionable  in  regard  to  cb<»« 

mainly  upon  the  ground  that  the  plain-  in  action,  which  can  only  be  sued  by 

tiff  by  pajring  the  debts  of  her  husband  some    personal   representative  of  the 

had  become  the  owner,  in  her  own  deceased    appointed    by  the  probate 

right,  of  all  the  effects  belonging  to  courts  in  the  forum  where  the  action 

his  estate,  and  might  enforce  those  is  brought.     YHiyte  v.  Rose,  3  Q-  B* 

rights  in  her  own  name.    This  may  493. 
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ijmtent ;  and  they  are  thei^fore  deemed  privileged  debts*  Thus 
£tigkDdt  bond  debts  and  judgment  debU  i)058ess  this  privi* 
ftnd  the  like  law  exists  in  some  of  the  statcH  of  this  UuiouJ 
libir  provisions  may  be  found  in  the  law  of  France  in  favor  of 
classes  of  creditors.^  On  the  other  hanJ,  in  Massachu- 
mod  IB  many  other  states  of  the  Unir>D,  all  debts  except 
(ibo^e  doc  to  the  government  possess  an  equal  rank,  and  are  paya- 
[Ue  pftri  passu.  Let  us  t^uppose  then  that  a  debtor  dies  domicilod 
jiA  a  country  where  such  priority  of  right  and  privilege  exists, 
|aod  be  has  personal  assets  situate  in  a  state  where  all  debts 
in  an  eijual  rank^  and  administration  is  duly  token  out  in 
place  of  his  domiciU  and  also  in  the  place  of  the  sitUH  of 
assets.  What  rule  is  to  govern  in  the  marshalling  of  the 
,  —  the  law  of  the  domicil,  or  the  law  of  the  »itus  ?  The  cs- 
bed  rule  now  is  that  in  regard  to  creditors  the  administra* 
lilioD  of  assets  of  deceased  persons  is  to  be  goveiTied  altogether 
|ly  the  law  of  the  country  where  the  executor  or  adminij^trator 
and  from  which  he  derives  his  authority  to  collect  them, 
not  by  that  of  the  domicil  of  the  deceai^.  The  rule 
lliaa  been  laid  down  with  great  clearness  and  force  on  many 

Ch9mmd  of  the  Doftrine* — The  ground  upon  which  this 
r<dootrine  has  been  established  seems  entirely  satisfactory.  Every 
(BaliOD,  having  a  right  to  dispose  of  all  the  property  actually  alta- 
jaled  within  it^  has  (as  has  often  been  mdd)  a  right  to  protect  itaelf 
land  its  citizens  against  tbe  inequalities  of  foreign  laws  which  are 
linjurions  to  their  iuteiests^    The  rule  of  a  prefereuee  or  of  an 


I     ^  6nillis.DiiioiiBsak«6f^aia 

•  Iftriia.  B^psrtoif*.  Ftmlfcg»;  avaCodeof  Pnaei,  m%,  2O03-21Oa 
«  €m  Btnmm  w.  mmj,  $  CnanA,  SiO;  MjIm  ».  Mmtoa*  i 
(Bmtt.)  U^  mi;  OlivMr  v.  Tmnm^  2  Mtft.  H.a.  (La.)  M,  H; 
a  aeS;  De  Solvry  w.  Di  Utev,  i  liarr.  k  J,  (Md.}  m,  S24;  Uniltli  m  Ut^km 
Mmk,  ft  PiC  M^  533;  Paww*.  Hmd,  a  Plek.  (Msm.)  12^;  UoUamw.  Umm^ 
na«9Diohoft.  (K.  T.)  n&;  Cast  of  MIDsr'A  firtala*  t  ftavto  (Ptan.)  ilSt 
a.Cotai,UF^312.    WlMfel 

b  iMblfMl,  llw  gMnl  prlveipfa  mhf9M  bf 

«i  iqailitj  wWb  ^Ibir  ijmIIIisi  is  tb«  itsls  wimm  Um 
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^oaizcT  in  die  psymexit  of  debts,  whether  the  one  or  the  other 
laozse  i:3  JctopcecL  is  paxelj  local  in  its  nature,  and  can  have  no 
jnac  Jaim  jQ  be  admitted  by  any  other  nation  which,  in  its  own 
iomesdc  .inangeflienx.  pursues  an  opposite  policy.  And  in  a  con- 
£cc  becween  our  own  and  foreign  laws,  the  doctrine  avowed  by 
Habems  is  highly  reasonable,  that  we  should  prefer  our  own. 
*  En  ail  con^cca  Bugb  est,  ut  jus  nostrum,  quam  jus  alienum, 
scarremua.* ' 

o2fi.  Opmiomi  ^  Fortign  Jurists,  —  It  seems  that  many  \ 
juziats^  hoc  certainly  not  all,'  maintain  a  different  opinion,  1 
duic  in  evexy  case  the  privileges  of  debts,  and  the  rank  and  order 
at  pajmeoc  chereoC  are  to  be  governed  by  the  law  of  the  domicil 
at  che  debcor  at  the  time  of  his  contract  or  of  his  death.  They 
nxmd  chemselTes  apon  the  general  rule  that  the  creditor  must 
poESoe  hb  remedy  in  the  domicil  of  the  debtor,  and  that  debts 
Diilov  his  persoik  and  not  that  of  the  creditor.^  This  rule  was  ac- 
kaowiedgied  ia  matters  of  jurisdiction  in  the  Roman  law,  in  which 
it  i:^  saat :  ^  Jaiis  ordinem  converti  postulas,  ut  non  actor  rei  fo- 
moiu  :9Bii  reus  aetoris  sequatur.    Nam,  ubi  domicilium  reus  habet, 

-  KuMns.  &  Osni.  L^.  lib.  1,  tit.  3,  s.  11.  See  also  Smith  v.  Uoioa 
3h&.  5  Kc.  3Z»5:  vttCL  ft.  322-327. 

*  Sue  JOB.  ^  Jk2^  *^J25o,  and  1  Boollenoia,  p.  684-690;  Rodenborg,  DiTff- 
5»t  :^tafia£.  ::cl  i.  «r.  ?*  1«;  2  Boullenois,  Appx.  p.  47-50. 

»  I^rennons.  Dtasert.  p.  164-171;  ante,  s.  323-328.  See  also  s.  401-403. 
Mr.  !^T«rt»m-  "i».  ia  his  Dissertations  (p.  164-171),  controverted  the  cor- 
rcciawft  jx  :be  JbieriAyi  doctrine;  and  he  holds  that  the  law  of  the  debtor^s 
iDumai  ^  :iw  uaw  wbea  the  debt  was  contracted  furnishes  the  true  rule. 
Mr  Heiuy  1:it:5  i/wn  the  rule  that  when  the  laws  of  the  domicil  of  the  credi- 
UK  AIM  itiOfiur-ii^r.  js  fio  classing  debts  and  rights  of  action  among  personal 
:^  -^e^i  \*c\»t'*fty .  :a«j  law  of  the  domicil  of  the  debtor  must  prevail  in  suits  on 
-.AMMk  ileiirv  ju  FVjrewp  Law,  34,  35.  Mr.  Dwarris  states  the  same  rule,  and 
;iaMi»  -iie  3iiul:ui:»:  *  Actor  sequitur  forum  rei,*  and  *  Debita  sequuntur per- 
-»Mwin  Jieoituct*.*  He  admits  indeed  that  debts  and  rights  of  action  attend 
4Niu  u»  >tc*Mi  jf  dae  creditor,  *  Inhaerent  ossibus  creditoris ; '  but,  to  recover 
.Q*im  .  iw  tt*«  fellow  tlie  forum  rei,  and  person  of  the  debtor.  If  the  qne*- 
s^rti  r^tifjttcu  Jin  viiscribatsoD  of  the  creditor's  estate,  the  law  of  his  domicil  i« 
i>  oi»vOiwff>«jd.  If  ;2h*  question  is,  in  what  degree  or  proportion  the  repreaen- 
..*iiiin»i.v'£  ifM  ii^ba^r  sbcHild  be  charged  with  payment  from  his  efEects,  then  it 
<<...i  3h  i^Atf!^^«»  itAOin*.  and  the  law  of  Uie  domicil  of  the  debtor  should  befol* 
'««i»4.  l>Mi£Tt!;i.  ou  Sttfal.  650.  It  would  be  difficult  to  point  out  in  the  English 
iM  .u^-  vhtthMtty  in  «itpport  of  this  doctrine.  See  also  Dumoulin's  and  C»8»- 
^Mi^  ^  o|Mai«iiaig>  .Mt«)d  ia  Lirermore,  Dissert  162,  163;  Molin,  Opera,  tom.  1- 
■3  ^Vuavwgwd.  cVisi^  ii»  Fiefs,  tit.  1,  s.  1,  gloss.  4,  n.  9,  p.  56,  57,  ed.  1681; 
:  Jb«.^hi.;u  liftior.  :^(ay|.  CiT.  Genoe  de  Success,  ab  Intest.  n.  64,  tom.  4,  p-42, 
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vel  tempore  contractus  habuit,  licet  hoc  postea  transtulerit,  ibi  tan- 
turn  eum  conveniri  oportet.*  *  But  it  by  no  means  follows  that  be- 
cause  this  was  the  rule  in  the  municipal  jurisprudence  of  Rome, 
therefore  it  ought  to  be  adopted  as  a  portion  of  modern  interna- 
tional law.  Nor  does  it  necessarily  follow,  even  if  the  rule  were 
admitted  to  govern  as  to  the  forum  where  the  suit  should  be 
I  brought  against  the  debtor  in  his  lifetime,  that  upon  liis  death,  in 
a  conflict  of  tike  rights  and  privileges  of  creditijrs  (concuraus  credi- 
torura)  of  different  countries,  the  municipal  law  of  the  country  of 
the  debtor  should  overrule  the  jurisprudeace  of  the  situs  of  the 
effects,^ 

627.  This  however  seems  to  be  the  doctrine  of  Coquille,  Mae- 
vius,  Carpzovius,  Burgundus,  Rodenburg,  Matthaeus,  and  Gailh* 
But  it  is  manifest  from  the  language  used  by  them  that  it  is  a 
matter  of  no  small  difficulty  ;  and  a  diversity  of  laws  and  opinions 
may  well  be  presumed  to  exist  in  regard  to  it.  Boullenois  holds 
the  same  doctrine."^  Hertius  seems  in  one  passage  to  affirm  it, 
saying :  '  Si  de  re  immobili  agitur,  spectandas  esse  leges  situs  rei 
indubium  est,  etiamsi  privilegium  in  ea  propter  qualitatem  per- 
son® tribuatur.  At  in  rebus  mobiltbus,  si  ex  contractu  vel  quasi 
agatur,  locus  contractus  inspieieudus  esset.  Eiiimvero,  quia  an- 
telatio  ex  jure  singuluri  vel  privilegio  competit,  nou  debet  in  pree- 
judicium  illius  civitatis,  sub  qua  debitor  degit,  et  res  ejus  mobileB 
contineri  censeatur,  extendi.  Ad  jura  igitur  domicilii  dehitoris, 
ubi  fit  coucursus  creditoruro,  et  quo  omues  cujuscunque  generis 
lites  advei'sus  ilium  debitorem  propter  connexitatem  causce  tra- 
huntur,  regulariter  respiciendum  erit.'  *     Yet  he  afterwards  ad- 

1  Cod.  3,  13,  2.  a  Ante,  s.  S32-337. 

*  Livermor^,  Diseert  8, 254-257,  p.  166-171 ;  Rodenburg,  d©  Bit,  Stat.  tit.  2, 
,  8.  1«;  2  Boullenow,  Appx.  p.  47;  ante,  s.  324-3li5  o;  1  Butilleiiois,  p.  686- 

I,  obs.  30»  p.  818-834;  Botihier,  Cout  de  Bourg.  c.  21,  s.  204,  c,  22, 
161 ;  MffiviuR*  Comtn.  in  Jus.  LnbeMnce.  lib.  3,  tit  1,  art.  11,  n*  24-27, 
p.  a».  40;  Td.  art.  10,  n.  51,  p.  33;  Matthfeus,  de  Auctioo.  lib.  1,  c  21,  s.  35, 
n.  10,  p.  294,  295;  Oaill,  obs.  I^ract.  lib.  2,  obs.  130,  n.  12-14,  p.  563;  Bur- 
gandus,  tnict,  2,  n.  21,  p.  72,  ed.  1621;  ante,  s*  324-327.  Not  having  access 
to  the  nv-ork.-*  of  Carpzovitia  and  Coquille,  I  am  obliged  to  rely  on  the  citations 
which  I  find  in  Lirermore's  Disaertations  of  Coquille'a  opinion,  and  tijxjn  Ro^ 
denhuffT,  Mievius  (ubi  supra),  and  Hertius  for  the  citations  from  Carpzovius. 
The  other  authors  I  have  examined,  and  the  citations  are  correct.  Ante, 
a.  a24-327;  post,  s.  782. 

«  1  Boidlcnois,  p.  818;  Id.  obs*  30,  p.  834. 

•  1   Hertii  Opera,  de  CoUis.  Leg.  s.  4,  a.  64,  p.  150,  ed.  1737  j  Id.  p,  211, 
led.  1716;  ante,  a.  3256. 
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mt^  dia:  eaueA  may  exist  where  nndne  preferences,  g^ven  bj  the 
Local  Lfcv?  of  one  state  in  £avor  of  its  own  snbjects,  may  be 
mec  widii  a  ji&st  retaliation  by  others.^  He  cites  a  passage  from 
H:ii>=rTz&.^  wbicL  would  seem  to  show  that  the  latter  was  of  a  dif- 
fdT&ti:  opmLon.  A  creditor  (says  Haberos)  upon  a  bill  of  ex- 
cf.iLigr.  exercisng  his  right  in  a  reasonable  time,  has  a  preference 
iiL  HoUand  orer  all  other  creditors  npon  the  movable  property  of 
his  dcrbtor.  He  has  property  of  the  like  kind  in  Friesland,  where 
BO  <uch  law  exists.  Will  such  a  creditor  be  there  preferred  to 
ochtf'  creditors  ?  By  no  means ;  since  those  creditors,  by  the 
laws  there  received,  have  already  acquired  a  right.'  ^  Creditor 
ex  caosa  cambii,  jus  suum  in  tempore  exercens,  prsfertur  apod 
Batavos  omnibus  aliis  debitoribus  [creditoribus  ? j  in  bona  mobilia 
debicoris.  Hie  habet  ejusmodi  res  in  Frisia,  ubi  hoc  jus  non  ob- 
tinet.  An  ibi  creditor  etiam  prseferetur  aliis  creditoribus  ?  Nalk 
modo ;  quoniam  heic  creditoribus,  vi  legum  hie  receptanim  jofl 
pridem  qussitum  est."  *  Upon  this  Hertius  remarks :  *  Nimirum 
recte  disceret  in  sect,  antec.  non  teneri  potestates  sequi  jus  alienun 
in  fraudem  sui  juris,  et  civium  suorum.  Hinc  in  quibusdam  Ger- 
manis  regionibus  cives  et  incolse  in  concursu  creditorum  anteha- 
bentur  exteris,  et  pro  consuetudine,  quae  Biberaci  est,  ut  dva 
chirographiarii  praeferantur  extraneis  forensibus,  anteriorem  hypo- 
thecam  babentibus,  pronunciatum  in  camera  imperiali/*  Noir, 
this  seems  a  virtual  surrender  of  the  main  ground  in  all  cased 
where  there  is  a  conflict  of  laws,  as  to  the  priorities  and  prefe- 
rences of  creditors,  between  the  law  of  the  domicil  of  the  debtor, 
or  of  the  contract,  and  that  of  the  situs  of  the  movables. 

528.  Primary  Fund  for  Payment  of  Debts.  —  In  the  course  of 
administration  also  in  different  countries,  questions  often  arise 
as  to  particular  debts,  whether  they  are  properly  and  ultimately 
payable  out  of  the  personal  estate,  or  are  chargeable  upon  the 
real  estate  of  the  deceased. (a)     In  all  such  cases  the  law  of  the 

1  Ibid.  ^  Huberus,  J.  P.  Univers.  c.  10,  8.  44. 

*  I  quote  the  passage  as  I  find  it  in  Hertius,  not  having  access  to  the  work 
of  Huberus  here  referred  to.  Huberus,  J.  P.  Univers.  c.  10,  s.  44;  1  Hertii 
Opera,  de  CoUis.  Leg.  s  4,  n.  64,  p.  150,  ed.  1737;  Id.  p.  211,  ed.  1716.  See 
ante,  s.  325  a.     Should  not  debitoribus  be  creditoribus  f 

*  1  Hertii  Opera,  de  Collis.  Leg.  s.  4,  n.  64,  p.  150,  ed.  1737;  Id.  p.  211,212, 
ed.  1716;  ante,  8.325  6. 

(a)  See  Rice  v.  Harbeson,  63  N.  Y.  493. 
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domioil  of  the  deoeased  wilt  govern  in  cases  of  intestacy ;  and  tn 
OMei  of  leoUcy  tiie  intention  of  the  teJ»tator.  A  case  ill U8tra ting 
lltti  dociriiie  occurred  in  England  many  years  ago.  A  testator 
who  lived  in  Holland,  and  was  seised  of  real  e&Uite  tbere«  and  of 

iidemUe  personal  estate  in  England^  deviaed  all  hk  real  o«* 
to  one  peraon,  and  all  hia  {iersonal  estate  to  another,  whom 
lade  hia  executor*  At  the  time  of  hia  death  be  owed  Bome 
I  bjspeeimlty,  and  some  by  simple  contract  in  Holland^  and 
_  ad  DO  assets  there  to  satisify  those  debts ;  but  bis  real  estate 
by  ibe  laws  of  Holland  made  liable  for  the  payment  of  sim- 
ik-ecmtraet  debts,  as  well  as  specialty  debts,  if  there  were  not 
itfMnml  assets  to  answer  the  same.  The  creditors  in  Holland 
iiied  tlie  deTtsee,  and  obtained  a  decree  there  for  the  sale  of  the 
da  derised  for  the  payment  of  their  debts.  And  then  the  de- 
bronght  a  suit  in  England  against  the  executor  (the  legatee 
the  personalty)  for  reimbursement  out  of  the  personal  estate* 
oonrt  decided  in  his  favor,  upon  the  ground  that  in  Holkiud, 
in  England,  the  pen^onal  estate  was  the  primary  fund  for  the 
ot  of  debts,  and  that  it  nbould  come  iji  aid  of  the  real  es- 
[tele,  and  be  in  ibe  ftrst  place  charged.^ 

6S9.  Se^ch  Law,  —  In  the  Scottish  law  the  same  doctrine  is 

;   that  is  to   say,  that   the   fund  which    b   primarily 

with  the  debt  ndiall  ultinmtely  bear  it  in  exoneration 

all  other  funds.     But  in  its  application  under  the  local  law  to 

an  opposite  result  may  be  produced  from  that 

just  mentioned  ;  for  the  personal  estate  is  in  such 

exonerated,  and  the   real   estate  mmle  to  bear  tlie  debt. 

Ibf  example,  in   Scotbind    heritable   bonds  are   primarily 

la  out  of  the  real  estate;  and,a.s  we  have  seen,  the  {ieri>4»nal 

of  a  person  domiciled  and  dying  in  Ktigland  is  held  exoti- 

from  ibe  charge  of  sur.h  n  heritable  bond,  made  by  him 

fell  estate  in  Scotland   to  seeing   a  dt;bt  contracted  in 

d :  and  the  Scottish  estate  is  comiR^llable  to  bear  the  bur* 

P     Oo  the  other  hand,  by  the  law  of  Scotland,  movable  tlebts 

MDtradistinction  to  heritable  bonds)  are  primarily  and  pr«> 


AjinOQi,  ^  Mod.  66 ;  fiowaman  r*  Reet^,  Piee.  Ch.  JST7* 
»,•*  4aaUB8;  Drommond  r.  Drumtttond,  6  Bra,  F.  C.  60l  (Tomlbis't 
1 2  V.  ft  B.  I^l ;  Wiuchelnea  v.  C;&retty.  2  K^n,  298.  310 ;  Roberi- 
MiSon,  200.  2U;  4  Bar^  Col.  ft  For.  Law,  pt,  2,  eh.  15«  s.  4, 
,  n^^rU;  aaia»  §.  206e,  ^60,  466,  497* 
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perly  chargeable  upon  the  personal  estate.  The  creditor  may  in- 
deed enforce  payment  against  the  real  estate  in  the  hands  of  the 
heir ;  but  if  he  does  so,  the  heir  is  entitled  to  relief  against  the 
executor  out  of  the  personal  estate.  In  other  words,  according 
to  the  law  of  Scotland,  the  real  estate,  though  subject  to  the  pay- 
ment of  movable  debts,  is  only  a  subsidiary  fund  for  the  purpose 
of  payment.  Payment  therefore  by  the  heir  does  not  extinguish 
the  debt  in  his  hands,  but  vests  in  him  a  right  to  i-ecover  the 
amount  against  the  personal  estate.^  The  question  has  arisen 
whether  under  such  circumstances  the  heir  is  entitled  to  enforce 
a  payment  out  of  the  personal  estate  of  his  ancestor,  not  only  in 
Scotland,  but  in  England  (where  he  died  domiciled),  accordiDg 
to  whose  laws  the  personal  estate  is  also  the  primary  fund  for 
the  payment  of  debts  ;  and  it  has  been  held  that  he  is  so  entitled, 
upon  the  ground  that,  as  between  the  heir  and  the  persons  en- 
titled to  the  distribution  of  the  personal  estate,  the  primaij  fund 
must  in  all  cases  ultimately  bear  the  burden.^ 

^  Winchelsea  v.  Garettj,  2  Keen,  293,  308. 

*  Winchelsea  v.  Garetty,  2  Keen,  293,  310-312.    See  Lord  Langdale*!  opi- 
nion cited  at  large,  ante,  s.  266  a. 
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CHAPTER  XIV. 

JI7BISDICTIOK  AND  REMEDIES. 

630.  Classification.  —  We  are  next  led  to  the  consideration  of 
the  subject  of  remedies,  or  the  modes  of  redress  for  the  violation 
of  the  rights  of  other  persons  by  proceedings  iji  courts  of  justice. 
And  in  the  nature  of  things  these  may  well  be  classed  into  three 
sorts:  first,  those  remedies  whicli  purely  regard  property,  movable 
and  immovable ;  secondly,  thoife  which  purely  regard  persons ; 
and  thirdly,  those  which  regard  both  persons  and  property.  The 
Roman  jurisprudence  took  notice  of  this  distinction,  and  accord- 
ingly divided  all  remedies,  as  to  their  subject,  into  three  kinds  : 
(1)  Real  actions,  otherwise  called  vindications^  which  were  those 
in  which  a  man  demanded  something  that  was  his  own,  and 
which  were  founded  on  dominion,  or  jus  in  re ;  (2)  Personal 
actions,  denominated  also  condictionSj  which  were  those  in  which 
a  man  demanded  what  was  barely  due  to  him,  and  which  were 
founded  on  some  obligation,  or  jus  ad  rem  ;  (3)  Mixed  actions, 
which  were  those  in  which  some  specific  thing  was  demanded, 
and  where  also  some  pei*sonal  obligations  were  claimed  to  be  per- 
formed.* The  real  actions  of  the  Roman  law  were  not,  like  the 
real  actions  of  the  common  law,  confined  to  real  estate,  but  they 
included  personal  as  well  as  real  property.  But  the  same  dis- 
tinction, as  to  classes  of  remedies  and  actions,  equally  pervades 
the  common  law  as  it  does  the  civil  law.  Thus  we  have  in  the 
common  law  the  distinct  classes  of  real  actions,  personal  actions, 
and  mixed  actions  ;  the  first  embracing  those  which  concern  real 
estate,  where  the  proceeding  is  purely  in  rem ;  (a)  the  next  em- 

1  Halifax  on  the  Roman  Law,  b.  3,  c.  1,  8.  4,  5,  p.  25,  28;  1  Brown,  Civil 
ft  Adm.  Law,  p.  439, 440.  In  Pothier^s  work  on  the  Customs  of  Orleans,  there 
irill  be  found  a  correspondent  division  of  actions  into  the  same  classes.  Pothier, 
Coutumea  d'Orl^ans,  Introd.  Gen.  c.  4,  art.  109-122. 

(a)  This  use  of  the  term 'Mn  rem,''  note  a),  thoufj^h  common  to  the  older 
•s  will  appear  hereafter  (post,  s.  592  a,    books  of  English  law,  —  the  result  per- 
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bracing  all  suits  in  personam  for  contracts  and  torts ;  and  the 
last  embracing  those  mixed  suite  where  the  person  is  liable  by 
reason  of,  and  in  connection  with,  property.^ 

531.  Questions  of  Jurisdiction.  —  In  considering  the  nature  of 
actions,  we  are  necessarily  led  to  the  consideration  of  the  proper 
tribunal  in  which  they  should  be  brought ;  or,  in  other  words, 
what  tribunal  is  competent  to  entertain  them  in  point  of  juris- 
diction. And  here  the  subject  naturally  divides  itself  into  the 
consideration  of  matters  of  jurisdiction  in  regard  to  the  admini- 
stration of  mere  municipal  and  domestic  justice  ;  and  matters  of 
jurisdiction  in  regard  to  the  administration  of  justice  inter  gentes, 
founded  upon  principles  of  public  law. 

532.  Roman  Law,  —  Place  of  Jurisdiction.  —  In  the  Roman 
jurisprudence,  and  among  those  nations  which  have  demed 
their  jurisprudence  from  the  civil  law,  many  embarrassing  ques- 
tions as  to  jurisdiction  seem  to  have  arisen.^  The  general  rule 
of  the  Roman  Code  iy,  that  the  plaintiff  must  bring  his  suit  or 
action  in  the  place  where  the  defendant  has  his  domicil,  or  where 
he  had  it  at  the  time  of  the  contract.  *  Juris  ordinem,'  said  the 
Emperor  Diocletian,  *  converti  postulas ;  ut  non  actor  rei  forum, 
sed  reus  actoris  sequatur.  Nam  ubi  domicilium  reus  habet,  vel 
tempore  contractus  habuit,  licet  hoc  postea  tanstulerit,  ibi  ten- 
tum  eum  conveniri  oportet.'  ^  But  it  is  not  to  be  understood 
that  this  rule  applied  to  all  cases  where  the  party  defendant  was 
found,  without  any  regard  to  the  situation  of  the  thing  sought, 
as  if  ite  object  were  to  show  more  favor  to  the  party  defendant 
than  to  the  plaintiff.  Ite  sole  object  was  that  the  adjudication 
might  be  made  where  it  could  be  enforced.  Thus  we  find  the 
doctrine  laid  down  in  the  Code,  that  although  the  general  rule  is 

1  3  Black.  Com.  294;  Com.  Dig.  Action,  N. 

2  See  IJ.  Voet,  ad  Pand.  5,  1,  303;  Id.  64,  06,  74,  91,  02;  Huberus,  lib.  5, 
tit.  1,  de  Foro  Compet.  tom.  2,  a.  38-52,  p.  722-730;  Strykius,  torn.  6, 11,  p.  1» 
8,  tom.  7,  1,  p.  5;  1  Boullenois,  obs.  25,  p.  601,  618,  619,  635. 

«  Cod.  3,  13,  2;  ante,  s.  520. 

haps  of  a  confusion  between  the  real  one  instituted  without  relation  to  iD<li- 

actions  of  the  English  law  and  the  ac-  vidual  rights,  in  perfect  contrast  to  % 

tions  in  rem  of  the  Roman  law, — is  now  proceeding  in  personam ;  and  the  most 

becoming  obsolete,  except  in  a  sense  familiar  example  of  a  proceeding  in 

which  permits  its  application  to  per-  rem  in  this  sense  is  found  in  cases  of 

sonalty  as  well  as  to  realty.     In  the  personalty,  as  for  example  in  the  case 

proper  sense  a  proceeding  in  rem  is  of  a  ship  libelled  as  prize  of  war. 
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that  the  plaintiff  must  briog  his  suit  in  the  domicil  of  the  defend- 
ant, yet  this  was  dispensed  with  in  certain  suits  in  rem,  which 
might  be  brought  in  the  place  rei  sitae.  *  Actor  rei  forum,  sive 
in  rem,  sive  in  personam  sit  actio,  sequitur.  Sed  et  in  locis,  in 
quibus  res,  propter  quas  contenditur,  constitutse  sunt,  jubemus 
in  rem  actionem  adversus  possideutem  moveri.'  ^ 

633.  Huberus.  —  Forum  Domicilii^  Met  Sitce^  Rei  Gestce. —  Hu- 
berus  thus  explains  the  doctrine.  '  Cujus  ratio  non  tam  est,  quod 
reus  sit  actore  favorabilior,  etsi  verissima ;  sed  quod  necessitatis 
vocandi  et  cogendi  alium  ad  jus  sequum,  non  nisi  a  superiore  pro- 
ficisci  queat:  superior  autem  cujusque  non  est  alienus,  sed  pro- 
prius  rector.  Vocandi,  inquam,  et  cogendi ;  quandoquidem  sine 
coactione  judicia  forent  elusoria ;  nee  alibi  forum  lege  stabilitur, 
quam  ubi  ilia  cogendi  facultas  adiiiberi  potest ;  non  tamen,  ut 
ubicunque  ilia  valet,  sit  forum,  sed  ubi  res  et  sequitas  patitur. 
Vis  ilia  compellandi  partes  ad  a^quum  jus,  imprimis  est  in  loco 
domicilii,  est  etiam  in  loco  rei  sitae,  et  rei  gestae,  si  reus  illic  ha- 
beri  possit,  alias  secus.  Hinc  tria  sunt  loca  fori  in  jure  nostro, 
domicilii,  rei  sitae,  rei  gestae.'  *  And  hence  he  thinks  that  the 
rule  of  the  civil  law  rei  sitae  applies  not  only  to  immovables,  but 
to  movables,  although  many  jurists  confine  it  to  the  former.^  '  Sed 
heic  aliam  potius  rationem  sequimur ;  quod  in  foro  stabiliendo 
mazime  consideretur,  an  in  promptu  sit  effectum  dare  citationi, 
in  cogendis  partibus  ad  obsequium  jurisdictionis ;  quae  facultas 
eeque  locum  habet  in  mobilibus,  ubi  detinentur,  quam  in  immo- 
bilibus,  ubi  sitae  sunt.'  ^ 

534.  But  he  admits  that,  as  the  forum  domicilii  was  of  univer- 
sal operation,  actions  in  rem  might  be  brought  in  the  forum  do- 
micilii, as  w^ell  as  in  the  forum  rei  sitae.  *  Videlicet,  hoc  semper 
tenendum,  domicilii  forum  esse  generale,  quod  in  cunctis  actioni- 
bus,  adeoque  etiam  in  actionibus  in  rem,  obtinere,  sciendum  est, 
ut  de  dd.  legibus  constat.'  ^   Again  he  says :  '  Summa  igitur  haeo 

1  Cod.  3,  19,  3;  1  Boullenois,  obs.  25,  p.  618,  619;  post,  s.  551. 
«  Hnberus,  lib.  5,  tit.  1 ;  De  Foro  Compet.  8.  38,  torn.  2,  p.  722.     See  also 
1  Boullenois,  obs.  25,  p.  618,  619;  post,  s.  551. 

•  The  subject  is  a  good  deal  controverted  among  the  civilians;  but  the  pre- 
sent work  does  not  require  me  to  engage  in  the  task  of  discussing  the  various 
opinions  which  are  held  by  them.  Tlie  learned  reader  will  find  many  of  them 
referred  to  in  J.  Voet,  ad  Pand.  1,  5,  s.  77,  &c.,  p.  337. 

*  Huberus,  tom.  2,  lib.  5,  tit.  1,  s.  48,  p.  727. 
»  Id.  8.  49,  p.  728. 
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esto.  Domicilium  in  omnibus  rebus  et  actionibus  prsebet  fornm. 
Res  sita  prseterea  in  actionibus  in  rem  singularibus,  non  excloso 
domicilio.'^  And  he  supposes  the  same  rule  to  apply  in  modern 
times  in  the  civil-law  countries.  *  Hsbc  ego  de  foro  domicilii, 
reique  sitae  alterne  conjuncto,  moribus  hodiernis  eodem  modo 
putem  obtinere,quemadmodum  jure  Csesaris  prsescriptum  est;  at 
maxime  in  rem  agatur,  ubi  res  sita  est ;  possit  tameu  omnino 
etiam,  ubi  reus  habitat.'* 

535.  Mixed  Actions.  —  In  regard  to  mixed  actions,  although 
there  is  no  text  of  the  Roman  law  directly  in  point,  Hubenis 
thinks  that  they  may  be  brought  either  in  the  place  of  domicil  of 
the  defendant  or  of  the  rei  sitse.  ^  De  mixtis  actionibus,  excepU 
hsereditatis  petitione,  quse  partim  in  rem,  parti m  in  personanit 
esse  dicuntur,  non  sunt  textus  speciales,  ubi  sint  instituends. 
Ideoque  id  ex  earum  proprietate  coUigunt  interpretes,  cum  par- 
tim imitentur  naturam  personalium,  partim  in  rem  actiones,  illas 
et  apud  domicilium  et  apud  rem  sitam  esse  movendas,  etc. 
Proinde  sic  est  statuendum.  Posse  quidem  illas  actiones  utroqae 
loco,  domicilii,  situsque,  moveri ;  verum,  si  faciendsd  sunt  adjudi- 
cationes  manuque  divisio  regenda  sit,  partes  ad  judicem  loci  re- 
mi  ttendas  esse,  res  ipsa  loquitur.'  ^ 

536.  Forum  Rei  Gestce.  —  The  civil  law  contemplated  another 
place  of  jurisdiction  ;  to  wit,  the  place  where  a  contract  was  made 
or  was  to  be  fulfilled,  or  where  any  other  act  was  done,  if  the  de- 
fendant or  his  property  could  be  found  there,  although  it  was  not 
the  place  of  his  domicil.  ^  lUud  sciendum  est,  eum,  qui  ita  fuit 
obligatus,  ut  in  Italia  solveret,  si  in  provincia  habuit  domiciliunit 
utrubique  posse  conveniri,  et  hie,  et  ibi.'  *  Iluberus  explains  this 
thus :  ^  Sequitur  causa  fori  tertia,  quam  rem  gestam  esse  diximus, 
eamque  vel  ex  contractu  vel  ex  delicto  admisso,  etc.  Sed  con- 
tractus ita  forum  tribuit,  si  contrahens  in  eodem  loco  reperiatur; 
quod  convenit,  requisite  communi  inde  ab  initio  collocate,  nullam 
esse  fori  causam,  nisi  cum  facultate  cogendi  conjunctam ;  quali* 
non  est  ex  historia  contractus,  si  vel  reus  ibi  non  inveniatur,  vel 
bona  duntaxat  sita  non  habeat,  in  qusd  missio  fieri  possit,  quando 
reus  se  in  loco  contractus  non  sistit'  ^    These  distinctions  of  the 

1  Huberus,  torn.  2,  lib.  5,  tit.  1,  s.  50,  p.  72S.  *  Id.  a.  50. 

«  Id.  8.  61,  p.  729. 

^  Dig.  5,  1,  19,  4.  See  also,  as  to  all  these  distinctions,  Pothier,  Paod.  5,li 
n.  29-44;  Cod.  3,  18,  1. 

»  Huberus,  torn.  2,  lib.  5,  tit.  1,  s.  63,  64,  p.  729,  730. 
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Roman  law  have  found  their  way  into  the  jurisprudence  of  moat, 
if  not  all,  of  the  continental  nations  of  modern  Europe. 

537.  General  Doctrine  of  Foreign  Jurists*  —  Accordinglj  we 
find  it  laid  down  by  foreign  jurists  generally  that  there  are,  pro- 
perly gpeaking,  three  places  of  jurLsdiction  :  first,  the  place  of  do- 
micil  of  the  party  defendant,  cooiinonly  called  the  forum  domicilii  ; 
0econd]y,  the  place  where  the  thing  in  controversy  ia  situate, 
commonly  called  i\\e  forum  rei  sites  ;  and  thirdly,  the  place  where 
the  contract  ia  made  or  other  acta  done,  commonly  called  forum 
rei  gtitm^  or  forum  contractus.  '  Vis  ilia  compellandi  partes  ad 
sequum  jus,*  says  Huberus,  ^imprimis  est  in  loco  domicilii;  est 
etiam  in  loco  rei  sitae  ;  et  rei  gestge,  si  reus  illic  haberi  posse ; 
aliafi  secus/  '  The  same  distinctions  are  fully  laid  down  by  John 
Voet  and  Boullenois,  to  whom  we  may  generally  refer  for  more 
copious  information.^  They  are  also  recognized  in  the  Scottish 
law.*  They  have  been  here  brought  into  view  because  they  con- 
stitute the  basis  of  the  reasoning  of  many  of  the  foreign  jurista 
in  discussing  the  great  doctrines  respecting  the  competency  of 
tribunals  to  hold  jurisdiction  of  causes^  and  the  proper  operation 
of  judgments  and  decrees  rei  judicata.  They  are  also  known  as 
fundamental  elements  in  the  actual  jurisprudence  of  many  of  the 
modern  nations  of  continental  Europe.* 

638.    Common  Law,  —  Ltycal  and  Transitory  Actions*  —  In  the 

>  Hubenis,  torn.  2»  lib.  5,  tit  1,  de  Foro  Corapet.  8.  38,  p.  722. 

•  J.  Voet,  ad  Pand,  5»  \,  de  Judiciis,  p,  303,  a.  61-149;  1  Boullenois,  ob«, 
fS5t  p.  001;  Id.  p.  018,  GIO;  Id.  p.  635;  Henry  ou  Foreign  Law,  c.  8,  p.  54, 

o.  i>,  p,  63, 

•  Erskirie.  Imi.  b.  1,  tit  2,  s,  16-22,  p.  2&'39. 

•  See  Code  de  Procddure  Civile  of  France,  b.  1»  tit.  1,  art*  1-4;  Henry  on 
jForeigti  Law,  c.  8,  p.  54,  c.  9,  p.  63,  c.  10,  p  71;  PardeBsus,  Droit  Comm. 
lioni.  5,  art.  1353;  1  Boullenois,  obs.  25,  p.  OCl,  618,  619;  Id.  035.  In  France, 
IjnriiiKiiction  would  seem  generally  to  belong  either  to  the  place  of  domicil,  or  to 
[the  place  rei  sitae,  Jiinsdiction  in  the  place  of  the  contract,  or  of  the  other  act 
Idone,  does  not  aeem  to  have  been  recognized  under  the  old  jurisprudence,  and 

At  does  not  exist  in  the  modern  Code.  Code  de  Procddure  Civile,  art.  I,  2- 
'  Le  lieu, '  aays  Boullenois,  ^  ou  se  paa^ent  lea  actea,  celui  nil  les  parties  s^ohli* 
At  de  payer,  et  leur  soumiasion,  ne  ddterminent  pas  la  justice  oh  ellea  doivent 
iid«r.'  *1  Boullenois,  obs.  30,  p.  829-83Q;  2  Boullenois,  p.  455-457.  Du- 
jin  nays:  *  Cseterum  ex  eo  solo,  quod  quis  promisit  solvere  certo  loco,  licet 
ibi  conveiiiri  possit  de  jure»  sicut  si  ibi  contraxisset;  tarnen  hoc  non  observa- 
iur  in  hoc  reg^no;  quia  in  hoc  regno  non  sortitar  quis  forum  latione  contractus^ 
^iUjuh  re  re  et  real  iter  facti  in  loco/  Aioliu.  Opera,  Comm.  in  Decii,  torn.  3, 
^  637,  ed.  1681;  1  Boullenois^  obs.  30,  p.  829.  See  also  Potliier,  Traits  de  la 
Proc^dura  Civile,  c.  1. 
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corresponding  distribution  of  actions  by  the  common  law  into 
personal  actions  and  real  actions  and  mixed  actions,^  the  two  lat- 
ter are,  in  point  of  jurisdiction,  confined  to  the  place  reiaita; 
and  the  former  are  generally  capable  of  being  brought  wherever 
the  party  can  be  found.  Or,  as  the  judicial  phrase  is,  in  the  com- 
mon law,  real  actions  and  mixed  actions  are  ZocoZ,  and  personal 
actions  are  transitory? 

539.  Foundation  of  Jurisdiction,  —  Considered  in  an  interna- 
tional point  of  view,  jurisdiction,  to  be  rightfully  exercised,  must 
be  founded  either  upon  the  person  being  within  the  territory,  or 
upon  the  thing  being  within  the  territory  ;  for  otherwise  there  can 
be  no  sovereignty  exerted,  upon  the  known  maxim,  '  Extra  teni- 
torium  jus  dicenti  impune  non  paretur.'  *  (a)  Boullenois  pnte 
this  rule  among  his  general  principles.  The  laws  of  a  sovereign 
rightfully  extend  over  persons  who  are  domiciled  within  his  ter- 
ritory, and  over  property  which  is  there  situate.^  Vattel  lays 
down  the  true  doctrine  in  clear  terms.  '  The  sovereignty,*  says 
he,  ^  united  to  domain,  establishes  the  jurisdiction  of  the  nation  in 
its  territories,  or  the  country  which  belongs  to  it.  It  is  its  pro- 
vince, or  that  of  its  sovereign,  to  exercise  justice  in  all  places  un- 
der its  jurisdiction,  to  take  cognizance  of  the  crimes  committed, 
and  the  diflFerences  that  arise  in  the  country.'  *  On  the  other 
hand,  no  sovereignty  can  extend  its  process  beyond  its  own  terri- 
torial limits  to  subject  either  persons  or  property  to  its  judicial 
decisions.  Every  exertion  of  authority  of  this  sort  beyond  this 
limit  is  a  mere  nullity,  and  incapable  of  binding  such  persons  or 
property  in  any  other  tribunals.^  (6)  This  subject  however  de- 
serves a  more  exact  consideration. 

540.  Jurisdiction  as  regards  Persons.  —  In  the  first  place  let  us 
consider  the  subject  of  jurisdiction  a  little  more  particularly  in 
regard  to  persons.     These  may  be  either  citizens,  native  or  natu- 

1  3  Black.  Com.  117,  118. 

2  3  Black.  Com.  294;  Com.  Dig.  Action,  N.;  1  Chitty,  Com.  &  Manirf. 
p.  647-649. 

«  Dig.  2,  1,  20.  4  1  Boullenois,  Pr.  G^n.  1,  2,  p.  2,  3. 

»  Vattel,  b.  2,  c.  8,  s.  84. 

(a)  See  Yelverton  v.  Yelverton,  1  42.  See  Rus»el  r.  Smyth,  9  M.&W. 
Sw.  &  T.  686-,  Warrender  p.  Warren-  819;  De  Witt  v.  Burnett.  3  Barb.W; 
der,  9  Bligh,  144.  Gilbreath  t?.  Bunce,  65  Mo.  349. 

(b)  Picquet  v.  Swan,  5  Mason,  35, 
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ralized,  or  foreigners.  In  regard  to  the  former,  while  within  the 
territory  of  their  birth  or  of  their  adopted  allegiance,  the  juris- 
diction of  the  sovereignty  over  them  is  complete  and  irresistible. 
It  cannot  be  controlled  ;  and  it  ought  to  be  respected  everywhere. 
But  as  to  citizens  of  a  country  domiciled  abroad,  the  extent  of  ju- 
risdiction which  may  be  lawfully  exercised  over  them  in  personam 
is  not  so  clear  upon  acknowledged  principles.  It  is  true  that  na- 
tions generally  assert  a  claim  to  regulate  the  rights  and  duties 
and  obligations  and  acts  of  their  own  citizens,  wherever  they  may 
be  domiciled.  And  so  far  as  these  rights,  duties,  obligations,  and 
acts  afterwards  come  under  the  cognizance  of  the  tribunals  of  the 
sovereign  power  of  their  own  country,  either  for  enforcement  or 
for  protection  or  for  remedy,  there  may  be  no  just  ground  to  ex- 
clude this  claim,  (a)  But  when  such  rights,  duties,  obligations, 
and  acts  come  under  the  consideration  of  other  countries,  and 
especially  of  the  foreign  country  where  such  citizens  are  domi- 
ciled, the  duty  of  recognizing  and  enforcing  such  a  claim  of  sover- 
eignty is  neither  clear,  nor  generally  admitted.  The  most  that 
can  be  said  is,  that  it  may  be  admitted  ex  comitate  gentium.  But 
it  may  also  be  denied  ex  justitia  gentium,  whenever  it  is  deemed 
injurious  to  the  interests  of  such  foreign  nations,  or  subversive  of 
their  own  policy  or  institutions.  No  one,  for  instance,  would  im- 
agine that  a  judgment  of  the  parent  country,  confiscating  the 
property  or  extinguishing  the  personal  rights  or  personal  capaci- 
ties of  a  native  subject,  on  account  of  such  a  foreign  residence, 
would  be  recognized  in  any  other  country.  And  it  would  be  as 
little  expected,  as  a  matter  of  right,  that  any  other  country  would 
enforce  a  judgment  against  such  persons  in  the  parent  country, 
obtained  in  invitum,  on  account  of  a  supposed  contumacy  in  re- 
maining abroad,  to  which  suit  he  had  never  appeared,  and  of 
which  he  had  received  no  notice,  however  the  proceedings  might 
be  in  conformity  to  the  local  laws.  This  is  the  just  result  dedu- 
cible  from  the  axioms  of  Huberus  already  quoted;  and  espe- 
cially from  the  first  and  second  of  these  axioms.^  Whatever 
authority  should  be  given  to  such  judgments  must  be  purely  ex 
comitate,  and  not  as  matter  of  absolute  or  positive  right  on  one 
aide,  and  of  duty  on  the  other. 

1  Ante,  s.  29. 

(a)  Deck  v.  Deck,  2  Sw.  &  Tr.  90;  and  see  Bond  v.  Bond,  id.  93. 


756  CONFLICT  OF  LAWS.  [s.  541-54S. 

541.  Foreigners.  —  In  regard  to  foreigners  resident  in  a  coun- 
try, although  some  jurists  deny  the  right  of  a  nation  generall; 
to  legislate  over  them,  it  would  seem  clear,  upon  general  princi- 
ples of  international  law,  that  such  a  right  does  exist ;  (a)  and 
the  extent  to  which  it  should  be  exercised  is  a  matter  purelj 
of  municipal  arrangement  and  policy.     Huberus  lays  down  the 
doctrine  in  his  second  axiom.     All  persons  who  are  found  within 
the  limits  of  a  government,  whether  their  residence  is  permanent 
or  temporary,  are  to  be  deemed  subjects  thereof.^    BooIlencHS 
says  that  the  sovereign  has  a  right  to  make  laws  to  bind  foreign- 
ers in  relation  to  their  property  within  his  domains ;  in  relation 
to  contracts  and  acts  done  therein ;  and  in  relation  to  jndicial 
proceedings,  if  they  implead  before  his  tribunals.*    And  fa> 
ther,  that  he  may  of  strict  right  make  laws  for  all  foreignen 
who  merely  pass  through  his  domains,  although  commonly  this 
authority  is  exercised   only  as  to  matters  of  police.'    Vattel 
asserts  the  same  general  doctrine,  and  says  that  foreigners  are 
subject  to  the  laws  of  a  state  while  they  reside  in  it.*    And  in 
relation  to  disputes  which  may  arise  between  foreigners,  or 
between  a  citizen  and  a  foreigner,  he  holds  that  they  are  to  be 
determined  by  the  judge  of  the  place,  and  according  to  the  laws 
of  the  place  of  the  defendant's  domicil.^ 

542.  Policy  of  some  Nations.  —  There  are  nations  indeed  which 
wholly  refuse  to  take  cognizance  of  controversies  between  for- 
eigners, and  remit  them  for  relief  to  their  own  domestic  tribu- 
nals, or  to  that  of  the  party  defendant,  and  especially  as  to 
matters  originating  in  foreign  countries.  Thus  in  France,  with 
few  exceptions,  the  tribunals  do  not  entertain  jurisdiction  of  con- 
troversies between  foreigners  respecting  personal  rights  and  in- 
terests.® (6)     But  this  is  a  matter  of  mere  municipal  policy  and 

1  Ante,  8.  29;  Huberus,  torn.  2,  lib.  1,  tit.  3,  s.  2,  p.  538;  ante.  s.  29,  Dotfl3; 
Henry  on  Foreign  Law,  c.  8,  p.  54,  c.  9,  p.  63,  c.  10,  p.  71. 

2  1  Boullenois,  Pr.  G^n.  4,  5,  p.  3.  »  Id.  5,  p.  3. 

*  Vattel,  b.  1,  c.  19.  s.  213 ;  Id.  b.  2,  c.  8,  8.  99,  101.  103.  (See  CaldweD 
V.  Van  Vlissengen,  16  Jur.  115;  9  Eng.  Law  &  Eq.  51.) 

»  Id.  b.  2,  c.  8,  8.  103. 

«  See  Pardessus,  Droit  Comm.  torn.  5,  art.  1476-1478,  p.  238;  Ileniy  on 
Foreign  Law,  Appendix,  p.  214-216. 

(a)  Peabodyr.  Hamilton,  106  Mass.  (h)  See  Lang  v.  Eeid,  12  Moore, 
217.  P.  C.  88. 
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I  ooDvenience,  and  does  not  result  from  any  principles  of  intema- 
tional  law.     In  England  and  America,  on  the  other  hand,  suiu 

I  are  maintainable,  and  are   constantly  maintained,  between   for* 

I  eignem,  where  either  of  them  is  within  the  territory  of  the  state 

[ixk  which  the  suit  is  brought. 

643.  Property  in  other  Oountries.  —  But  although  every  na- 
tion may  thus  rightfully  exercise  jurisdiction  over  all  persons 
within  its  domains,  yet  we  are  to  understand  that,  in  regard 
iberet^o,  the  doctrine  applies  only  to  suits  purely  personal,  or  to 

I  fiuitfi  connected  with  property  within  the  same  sovereignty.  For 
although  the  person  may  be  within  the  territorial  jurisdiction, 
yet  it  is  by  no  means  true  that,  in  virtue  thereof,  every  sort  of 
fiuit  may  there   be  maintainable   against  him.     A  suit  cannot, 

I  for  instance,  be  maintainable  against  him,  so  as  absolutely  to 
bind  his  property  situate  elsewhere;  and,  a  fortiori,  not  so  as 
absolutely  to  bind  his  rights  and  titles  to  immovable  property 
situate  elsewhere.  It  is  true  that  some  nations  do,  in  maintain- 
ing suits  in  personam,  attempt,  indirectly,  by  their  judgment*! 

.and  decrees,  to  bind  property  situate  in  other  countries  ;  but  it  is 

[always  with  the  reserve,  that  it  binds  the  person  only  in  their 
own  courts  in  regard  to  such  property.  And  certainly  there  can 
be  no  pretence  that  such  judgments  or  decrees  bind  the  pro- 
perty itself,  or  the  rights  over  it  which  are  established  by  the 

[laws  of  the  place  where  it  is  situate*  If  a  Court  of  Chancery  in 
England  should  compel  a  bankrupt,  by  its  decree,  to  convey  his 
personal  and   real   estate,  situate   in   foreign   countries,  to   the 

[  assignees  under  the  commission  (as  it  was  at  one  time  thought 
they  might  do,  although  now  the  doctrine  is  repudiated  ^ )  ;  yet* 

I  such  a  decree  would  not  operate  to  transfer  the  property,  so  as 
to  affect  the  rights  of  creditors,  or  the  regular  operation  of  the 
laws  of  the  state  rei  sitas.  So  a  foreign  court  cannot,  by  its 
judgment  or  decree,  pass  the  title  to  land  situate  in  another 
country;  neither  can  it  hind  such  land  by  a  judgment  or  decree 

I  ibatf  in  default  of  the  defendants  in  the  suit  conveying,  it  shall 
conveyed  by  the  deed  of  lis  own  oflScers  to  the  plaintiffs* 
ch  a  conveyance  made  by  its  officers  would  be  treated  in  the 
oouotry  where  the  land  is  situate  as  a  mere  nullity.^ 


1  Es  parte  Blakea,  1  Cox,  898;  Selkng  t;.  Davies,  2  Rose,  79,  291;  2  Dow, 


«  WatU  V.  Waddle,  6  Fet.  389, 100. 
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544.  Chancery  Jurisdiction.  —  The  doctrine  of  the 
Courts  of  Chancery  on  this  head  of  jurisdiction  seems  earned  to 
an  extent  which  may  perhaps  in  some  cases  not  find  a  perfect 
warrant  in  the  general  principles  of  international  public  law; 
and  therefore  it  must  have  a  very  uncertain  basis,  as  to  its  le- 
cognition  in  foreign  countries,  so  far  as  it  may  be  supposed  to  be 
founded  in  the  comity  of  nations,  (a)  That  doctrine  is,  that  the 
Court  of  Chancery,  having  authority  to  act  upon  the  person 
(agere  in  personam)  may  indirectly  act  upon  real  estate  situate 
in  a  foreign  country,  through  the  instrumentality  of  this  aa- 
thority  over  the  person ;  and  that  it  may  compel  him  to  give 
effect  to  its  decree  respecting  such  property,  whether  it  goes  to 
the  entire  disposition  of  it,  or  only  to  affect  it  with  liens  or  ba^ 
dens.^  (V)  Lord  Hardwicke  asserted  the  jurisdiction  in  seyeial 
cases.^  At  a  more  recent  period  the  Court  of  Chancery  asserted 
the  jurisdiction  over  a  British  creditor  who  had  fraudulentlf 
obtained  a  judgment  in  the  British  West  Indies  against  his 
debtor,  and  had  on  an  execution  sold  his  debtor's  real  estate 
there,  and  become  the  purchaser  thereof ;  and  the  court  set  aside 
the  purchase  for  the  fraud.^  It  is  observable  that  in  this  last 
case  all  the  parties  were  British  subjects,  and  the  original  judg- 
ment was  in  a  British  island.  The  Master  of  the  Rolls,  Sir  R  P. 
Arden,  on  that  occasion  said  :  '  Upon  the  whole,  it  comes  to  this, 
that,  by  a  proceeding  in  the  island,  an  absentee's  estate  might  be 
brought  to  sale,  and  for  whatever  interest  he  has,  without  any 
particular  upon  which  they  are  to  bid ;  the  question  is,  whether 
any  court  will  permit  the  transaction  to  prevail  to  that  extent 
•It  is  said  this  court  has  no  jurisdiction,  because  it  is  a  proceediug 
in  the  West  Indies.  It  has  been  argued  very  sensibly  that  it  is 
strange  for  this  court  to  say  it  is  void  by  the  laws  of  the  island 
for  want  of  notice.  I  admit  I  am  bound  to  say  that  according 
to  those  laws  a  creditor  may  do  this.     To  that  law  he  has  had 

1  See  1  Eq.  Abr.  133;  Arglasse  v.  Miischamp,  1  Vem.  75,  135;  Kildarer. 
Eustace,  1  Vern.  419. 

«  See  Foster  v.  Vassall,  3  Atk.  589;  Penn  v.  rx)rd  Baltimore,  1  Ves.  444- 
«  Cranstown  r.  Johnston,  3  Ves.  170;  5  Ves.  277. 

(a)  See    Norris   ».   Chambers,  29  tern  Union  Tel.  Co.  v.  Pacific  Tel.  Co 

Beav.  253.  49  111.  90  (injunction  refused);  Snock 

(li)  SeeLoney  r.  Penniman,  43  Md.  v,  Snetzer,  25  Ohio  St.  616;  Mullerr. 

131 ;  Keyser  v.  Rice,  47  Md.  203 ;  Wes-  Dows,  94  U.  S.  444. 
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recourse  and  wishes  to  avail  himself  of  it;  the  question  ia^ 
whether  an  English  court  will  permit  such  an  use  to  be  made  of 
the  law  of  that  island  or  any  other  country.  It  m  sold,  not  to 
satisfy  the  debt,  but  in  order  to  get  the  estate,  which  the  law  of 
that  country  never  could  intend,  for  a  price  much  inadequate  to 
the  real  value  ;  and  to  pay  himself  more  than  the  debt  for  which 
the  suit  was  commenced,  and  for  which  only  the  sale  could  be 
holden.  It  was  not  much  litigated  that  the  coui^ts  of  equity  here 
have  an  equal  right  to  interfere  with  regard  to  judgments  or 
mortgages  upon  the  lands  in  a  foreign  country,  as  upon  lands 
here.  Bilk  are  often  filed  upon  mortgages  in  the  West  Indies. 
The  only  distinction  is,  that  this  court  cannot  act  upon  the  land 
directly,  but  acts  upon  the  conscience  of  the  person  living  here. 
Archer  v,  Preston,  Lord  Arglasse  v.  Muschamp,  Lord  Kildare  v, 
Eustace  (1  Eq,  Abr.  133 ;  1  Vern.  75,  135,  419).  Those  cases 
clearly  show  that  with  regard  to  any  contract  made,  or  equity 
between  persons  in  this  country,  respecting  lands  in  a  foreign 
country,  particularly  in  tlie  British  dominions,  this  court  will 
hold  the  same  juiisdiction  as  if  they  were  situated  in  England. 
Lord  Hardwicke  lays  down  the  same  doctrine  (3  Atk*  589). 
Therefore  without  affecting  the  jurisdiction  of  the  courts  there, 
or  questioning  the  regularity  of  the  proceedings,  as  in  a  court 
of  law,  or  saying  that  this  sale  would  have  been  set  aside  either 
in  law  or  equity  there,  I  have  no  difficulty  in  saying,  which  is  all 
I  have  to  say,  that  this  creditor  has  availed  himself  of  the  advan- 
tage he  got  by  the  nature  of  those  laws,  to  proceed  behind  the 
back  of  the  debtor  upon  a  constructive  notice,  which  could  not 
operate  to  the  only  point  to  which  a  constructive  notice  ought, 
that  there  might  be  actual  notice  without  wilful  default;  that  he 
bas  gained  an  advantage  which  neither  the  law  of  this  nor  of 
any  other  country  would  permit  I  will  lay  down  the  rule  as 
broad  as  this :  this  court  will  not  permit  him  to  avail  himself  of 
the  law  of  any  other  country  to  do  what  would  be  gross  injus- 
laoe.* " 

545.  Its  Limits,  —  To  the  extent  of  this  decision  perhaps 
there  may  not  be  any  well-founded  objection  ;  ^  and  the  same 
doctrine  has  been  repeatedly  acted  upon  by  the  equity  courts  of 


1  Cranstown  v.  Johnston,  3  Ves.  170;  5  Vea.  277. 
*  Jackson  v.  Petrie,  10  Yes.  164. 
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America.^  (a)  But  even  in  England  the  Court  of  Chanc«y  will 
not  act  directly  upon  lands  in  the  plantations,  so  as  to  affect  the 
title,  or  the  possession,  or  the  rents  and  profits  thereof.^  Nor  will 
it  entertain  jurisdiction  over  contracts  with  regard  to  lands  in  fo- 
reign colonies,  so  as  to  touch  the  title  there,  or  to  prevent  a  sale 
thereof  by  an  injunction  ;  ®  although  it  has  been  repeatedly  held, 
in  very  general  terms,  that  there  is  no  doubt  of  the  jurisdiction  of 
the  Court  of  Chancery,  as  to  land  in  the  West  Indies,  or  in  other 
foreign  places,  if  the  persons  are  in  England.* 

546.  Actions  against  Non- Residents.  —  But  it  is  not  an  uncom- 
mon course  for  a  nation  by  its  own  municipal  code  to  provide  for 
the  institution  of  actions  against  non-resident  citizens,  and  against 
non-resident  foreigners,  by  a  citation  viis  et  modis,  as  it  called, 
or  by  an  attachment  of  their  property,  nominal  or  real,  within 
the  limits  of  its  own  territorial  sovereignty ;  and  to  proceed  to 
judgment  against  the  party  defendant,  whether  he  has  any  actual 
notice  of  the  suit  or  not,  or  whether  he  ever  appears  to  the  suitor 
not.  In  respect  to  such  suits,  in  personam,  by  a  mere  personal 
citation,  viis  et  modis,  such  as  by  posting  up  such  a  citation  on 
the  Royal  Exchange  in  London,  as  is  done  in  the  Admiralty  in 
England,  or  by  an  edictal  citation,  as  it  is  called,  posted  up  at  the 
quay  in  Leith,  at  the  market-cross  of  Edinburgh,  and  the  pier  and 
shore  of  Leith,  according  to  the  practice  of  Scotland,*  there  is  no 
pretence  to  say  that  such  modes  of  proceeding  can  confer  any  le- 
gitimate jurisdiction  over  foreigners  who  are  non-residents,  and 

1  See  Massie  v.  Watts,  6  Cranch,  148,  158;  Ward  r.  Arredondo,  Hopkinit 
213;  Mead  v.  Merritt,  2  Paige  (N.  Y.)  402;  MitcheU  v.  Bunch,  2  Paige  (N.  Y.) 
606. 

a  Roberdeau  v.  Rous,  1  Atk.  543.     See  1  Vem.  75,  135,  419 ;  poet,  g.  551. 

•  White  V.  Hall,  12  Ves.  321.     See  Massie  v.  Watts,  6  Cranch,  148, 156. 

*  Jackson  v.  Petrie,  10  Ves.  165. 

»  Ersk.  Inst  b.  1,  tit.  2,  s.  17,  18;  Id.  b.  4,  tit.  1,  s.  8.  After  a  decrecia 
obtained  in  personam  in  Scotland,  it  seems  that  letters  of  horning,  as  tbej 
are  called,  issue,  requiring  the  defendant  to  comply  with  the  decree,  which  m»y 
be  served  by  personal  service,  or,  if  the  party  cannot  be  found,  by  application 
at  his  place  of  domicil  or  dwelling-house,  and  if  he  is  out  of  the  kingdotn, 
then  he  is  charged  by  a  copy  put  up  at  the  market-cross  in  Edinburgh,  and  at 
the  pier  and  shore  of  Leith.  Ersk.  Inst.  b.  2,  tit.  5,  s.  55;  Id.  b.  4,  tit  3,8.9- 
See  Douglas  v.  Forrest,  4  Bing.  686,  690. 

(a)  See  Olney  v,  Eaton,  66  Mo.     proper  case.     Snook  r.    Sneticr,  25 
563.    So  one  may  be  enjoined  from    Ohio  St.  516. 
suing  in  another  state  for  debt  in  a 
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do  not  appear;  to  answer  the  suit,  whether  they  have  notice  of  the 
suit  or  not.  The  effects  of  all  such  proceedingi*  are  purely  local ; 
and  elsewher(?  they  will  be  held  to  be  mere  nullities,  (a) 

547.  Buchanan  v»  Mucker.  —  Lord  Ellenborough  put  this  doc- 
e  with  gieat  cleai-ness  and  force,  in  a  case  before  the  court 
ere  a  judgment  was  obtained,  in  the  island  of  Tobago,  against 
party  stated  in  the  proceedings  to  be  ^  formerly  of  the  city  of 
Dunkirk,  and  now  of  the  city  of  London,  merchant,*  and  who  was 
cited  to  appCtir  at  the  ensuing  court  to  answer  the  plaintiff  *s  ac- 
tion by  a  summons,  which  was  returned  served  *  by  nailing  up 
a  copy  of  the  dct^kratiou  at  the  court-house  door,'  and  on 
which  service  judgment  was  afterwards  given  by  default  of  the 
defendant  to  appear  and  defend  it.  It  was  attempted  to  maintain 
the  judgment  as  authorized  by  the  local  law,  in  cases  of  persons 
abssent  from  the  island.  Lord  Ellenborough,  in  delivering  the 
judgment  of  tbe  court,  said:  *  By  persons  absent  from  the  island 
must  necessarily  be  undei-stood  persons  who  have  been  present 
and  within  the  jurisdiction,  so  as  to  have  been  subject  to  the  pro- 
cess of  the  court ;  but  it  can  never  be  applied  to  a  person  who, 
for  aught  appears,  never  was  present  within  or  subject  to  the  ju- 
risdiction. Supposing  however  that  the  act  had  said  in  terms 
that,  though  a  person  sued  in  the  island  had  never  been  present 
within  the  jurisdiction,  yet  that  it  sliould  bind  him,  upon  proof 
of  nailing  up  the  summons  at  the  court  door ;  how  could 
that  be  obligatory  upon  the  subjects  of  other  countries?  Can 
tbe  Island  of  Tobago  pass  a  law  to  bind  the  rights  of  the  whole 
world?  Would  the  world  submit  to  such  an  assumed  jurisr 
diction  ?  The  law  itself  however,  fairly  construed,  does  not 
warrant  such  an  inference  ;  (or  **  absent  from  the  island  "  must 
be  taken  only  to  apply  to  persons  who  had  been  present  there, 
and  were  subject  to  the  jurisdiction  of  the  court  out  of  which  the 
i-ocess  issued;  and  as  nothing  of  that  sort  was  in  proof  here 
to  show  that  the  defendant  was  subject  to  the  jurisdiction  at 
the  time  of  commencing  the  suit,  there  is  no  foundation  for 
raising  an  assumpsit  in  law  upon  the  judgment  so  obtained*'  ^ 

>  Buchiinan  r.  Rncker,  9  East,  192,  104.  See  GranstowD  t?.  Johnston,  8  Ves. 
170;  5  Ves.  277;  Ca^an  v.  Stewart,  1  Stark.  625;  Becquet  v.  McCajthy,  2  B. 
&  Ad.  JI51;  Fergyson  w.  MahoD,  11  A.  &  E.  179,  182.     In  Smith  u.  NicoUs, 


(a)  See  Schibsby  v.  Westenhoh,  L.  R.  6  Q.  B.  153;  Biachoff  v.  Wethered, 
l9  Wall.  812. 
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^fe  •        J^ouglas  V.  Forrest.  —  In  a  recent  case  the  validity  of  a 
-^=a^^3Zit  rendered  in  a  foreign  country  in  a  suit  against  persons 
•-^^^^^jre  non-residents,  and  had  no  actual  notice  of  the  suit,  and 
•-  '^=>  "•;  appear  and  answer  the  same,  came  before  the  Court  of 
-^oia.  Pleas  in  England,  upon  a  Scottish  judgment  rendered 
'^"t    SL  Scottish  absentee,  upon  a  due  attachment  of  his  herita- 
'<^I>erty  in  Scotland,  and  due  proclamation,  by  what  is  tech- 
y^   c^alled  *  horning '  in  Scotland,  which  judgment  was  rendered 
^t    the  defendant  by  default  for  his  non-appearance  to  answer 
^  '^'^^t-      The  question  was,  whether  the  judgment  so  rendered 
kJJ*  >''oic3  or  not.     It  was  held  that   the  judgment  was  valid. 
^^Vaa  decision  was  founded  partly  upon  the  construction  of  the 
\S^\eB  of  union  between  Scotland  and  England,  and  partly  upon 
^eic^^ognition  of  such  a  practice  as  valid  by  a  British  act  of  par- 
^tlietit,  and  partly  upon  the  fact  that  the  judgment  was  against 
^  Scottish  subject.^   On  that  occasion  Lord  Chief  Justice  Best,  in 
jeUvering  the  opinion  of  the  court,  said  ;  '  A  natural-born  subject 
of  *^y  country,  quitting  that  country,  but  leaving  property  under 
tb©  protection  of  its  laws,  even  during  his  absence  owes  obedience 
f0  those  laws,  particularly  when  tliose  laws  enforce  a  moral  obli- 
Mtion.    The  deceased,  before  he  left  his  native  country,  acknow- 
ledged, under  his  hand,  that  he  owed  the  debts ;  he  was  under  a 
moral  obligation  to  discharge  those  debts  as  soon  as  he  could.'  ^ 
And  after  adverting  to  the  case  of  Buchanan  v.  Rucker,  and  some 
others,  he  added :  '  To  be  sure,  if  attacliments,  issued  against  any 
persons  who  were  never  within  the  jurisdiction  of  the  court  issu- 
ing them,  would  be  supported  and  confirmed  in  the  country  in 
which  the  person  attached  resided,  the  legislature  of  any  country 

case,  which  was  an  action  in  an  English  court  on  a  Scotch  judgment  of  hom- 
ing against  a  Scotchman  born,  the  court  guards  itself  against  a  general  infe- 
rence from  the  decision.  The  Chief  Justice,  in  delivering  the  judgment  of 
the  coart,  says  (4  Biug.  703) :  "  We  confine  our  judgment  to  a  case  where  the 
party  owed  allegiance  to  the  country  in  which  the  judgment  was  so  given 
against  him,  and  by  the  laws  of  which  country  his  property  was,  at  the  time 
those  judgments  were  given,  protected.''  Beckett  r.  McCarthy  (2  B.  &  Ad. 
951)  has  been  supposed  to  go  to  the  verge  of  the  law;  but  the  defendant  in  that 
case  held  a  public  oflBce  in  the  very  colony  in  which  he  was  originally  sued.  * 
In  the  still  more  recent  case  of  Ferguson  r.  Mahon,  11  A.  &  £.  179  ;  3  P.  &  D. 
143,  the  Court  of  King's  Bench  in  England  held,  in  an  action  on  an  Irish 
jodKment,  that  it  was  a  good  pica  in  bar  that  the  defendant  was  never  served 
withy  nor  had  notice  of,  any  process  m  the  action. 

1  Douglas  V.  Forrest,  4  Bing.  G86,  702,  703.  *  Ibid. 
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might  authorize  their  courts  to  decide  on  the  rights  of  parties 
who  owed  no  allegiance  to  the  government  of  such  country,  and 
were  under  no  obligation  to  attend  its  courts  or  obey  its  laws. 
We  confine  our  judgment  to  a  case  where  the  party  owed  allq|i- 
ance  to  the  country  in  which  the  judgment  was  so  given  against 
him,  from  being  born  in  it,  and  by  the  laws  of  which  coontiy  his 
property  was,  at  the  time  those  judgments  were  given,  protected 
The  debts  were  contracted  in  the  country  in  which  the  judgmentB 
were  given,  whilst  the  debtor  resided  in  it.^ 

548  a,  Becquet  v.  McCarthy.  —  Another  case  also  occurred  at 
a  later  period  which  presented  a  similar  question.  An  action 
was  brought  and  a  judgment  recovered  in  the  island  of  Maoritins 
against  a  party  who  had  been  a  former  resident  in  the  island,  bat 
who  was  absent  from  the  island  during  the  whole  couise  of  the 
proceedings.  By  a  law  of  the  colony  it  was  provided  that  if  i 
suit  was  instituted  against  an  absent  party,  process  should  be 
served  upon  the  king's  procurator-general  in  the  colony;  but  it 
was  not  expressly  provided  that  the  procurator-general  should 
communicate  with  the  absent  party.  It  appeared  that  the  pro- 
cess was  served  on  the  procurator-general,  but  it  did  not  appear 
that  the  absent  party  had  any  notice  thereof.  The  court  held 
that  the  judgment  was  valid.  Lord  Tenterden,  on  that  occasion, 
in  delivering  the  opinion  of  tlie  court,  said :  '  Another  objection, 
and  not  an  unimportant  one,  was,  that  the  testator,  when  the 
proceedings  were  instituted  against  him,  was  absent  from  the 
island  ;  and  it  was  urged  that  it  was  contrary  to  the  principles  of 
natural  justice  that  any  one  should  be  condemned  unheard  and  in 
his  absence.  Proof  however  was  given  that  by  the  law  of  the 
colony,  in  the  case  of  a  pei*son  formerly  resident  in  the  island  ab- 
senting himself,  and  not  leaving  any  attorney  upon  whom  process 
in  a  suit  might  be  served,  the  procurator-general  or  his  deputy 
was  bound  to  take  care  of  the  interest  of  such  absent  party.  It 
was  said  that  the  law  of  the  island  did  not  provide  any  means 
whereby  the  procurator-general  or  his  deputy  might  be  required 
to  hold  communication  with,  or  receive  directions  from,  an  absent 
person.  There  may  perhaps  be  some  deficiency  in  the  law  in 
that  respect ;  but  as  the  law  of  the  island  is  that  the  process  shall 

»  Douglas  V,  Forrest,  4  Bing.  686, 702,  703.  See  also  Becquet  v.  McCiiihj, 
2  B.  &  Ad.  951 ;  Don  v.  Lippmann,  5  CI.  &  F.  1, 21 ;  Plummer  v.  WoodbuiDe, 
4  B.  &  C.  625. 
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I  served  upon  the  public  officer,  it  must  be  presumed  that  he 
rould  do  whatever  was  necessary  in  the  discharge  of  that  public 
[duty  ;  aud  we  cannot  take  upon  ourselves  to  say  that  the  law  i&  so 
contrary  to  natural  justice  as  to  render  the  judgment  void  in  a 
case  where  the  process  was  bo  served/'^ 

549*    Proceedings  by  Attachment  of  Property.  —  A  still  more 
|ooroit)on  course  in  many  states  and  nations  is  to  proceed  against 
Don* residents,  whether  they  are  citizens  or  whether  they  are  fo- 
reigners, by  a  seizure  or  attachment  of  theii*  property  situate  or 
found  within  the  territory.    Sometinies  the  seizure  or  attachment 
Lia  purely  nomin^il,  as,  for  example,  of  a  chip,  or  a  cane,  or  a  hat. 
fin  other  cases  the  seizure  or  attachment  is  bona  fide  of  real  pro- 
perty or  personal  property  within  the  territory,  or  of  debts  due  to 
fthe  non*resident  persons  in  the  hands  of  tlieir  debtors  who  live 
within  the  country.^    In  such  cases,  for  all  the  purposes  of  the 
[suit,  the  existence  of  the  property  so  seized  or  attached  within 
the  territory  constitutes  a  just  ground  of  proceeding  to  enforce  the 
1  rights  of  the  plaintiff  to  the  extent  of  subjecting  such  property 
I  to  execution  upon  the  decree  or  judgment.    But  if  the  defendant 
[lias  never  appeared  and  contested  the  suit,  it  is  to  be  treated  to  all 
[intents  and  purposes  as  a  mere  proceeding  in  rem,  and  not  as 
[personally  binding  on  the  party  as  a  decree  of  judgment  in  per- 
iBonam  ;  or,  in  other  words,  it  only  binds  the  property  seized  or 
Jftttached  in  the  suit,  to  the  extent  thereof,  and  is  in  no  just  sense 
decree  or  judgment  binding  upon  him  beyond  that  property* 
[In  other  countries  it  is  uniformly  so  treated,  and  is  justly  consid- 
lered  as  having  no  extra-territorial  force  or  obligation.^  (a) 

1  Becqnet  v.  HcCartljy,  2  B.  &  Ad.  051,  95B,  959,  It  has  been  justly  r^ 
tDJirked  Uy  Lord  Brougham  in  Don  i\  Lippmann^  5  CK  &  F,  21,  that  that  case 
*  hsA  l»een  supposed  to  go  to  the  verge  of  the  law;  but  the  defendant  in  that 
c^ae  held  a  public  office  in  the  A'ery  colony  in  which  he  was  orig^inally  sued.* 
Perhaps  a  stronger  doubt  of  its  corre<?tneas  might  upon  principles  of  public 
josticti  have  been  pronounced.  BouOenois  manifestly  deems  an  exercise  of 
juriAiliction  against  an  absent  foreigner  to  be  unfounded  in  point  of  authority. 
1  Boullenois,  obs.  23,  p.  GIO. 

*  See  Henry  on  Foreign  Law,  c.  8-10,  p*  54,  63,  71 ;  Douglas  v,  Forrest,  4 
|filng^  080.  700,  70L 

•  See  Phelps  r.  Holker,  1  DalL  261 ;  Kilbum  v.  Wood  worth,  6  Johns.  (N.  Y*) 
m;  Pawling  r.  Bird,  1 J  Johns.  (N.  Y.)  192;  Bissell  v,  Bri^^gs,  9  Mass,  402; 

mson  V.  Ward,  8  Johns.  (N,  Y.)  80;   post,  a.  502.     But  see  Douglas  p. 


In)  See  Galpin  v.  Page,  13  Wall. 
}l  D*Arcy  v*  Ketchuai,   11   IIow. 


174;   Cooper  v,  Reynolds,  10  WalL 
308. 
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650.  Jurisdiction  as  regards  Property.  —  In  the  next  place  lei 
us  consider  the  subject  of  jurisdiction  in  regard  to  property.    It 

Forrest,  4  Bing.  686,  702,  703;  Shumway  v,  Stillman,  6  Wend.  (N.  Y.)447; 
1  Boullenois.  obs.  25,  p.  609,  610,  619,  620,  622,  623,  624,  628;  6  Harr.  &  J. 
(Md  )  191 ;  Taylor  v.  Phelps,  1  Harr.  &  G.  (Md.)  492.  Mr.  Chief  Justice  Per- 
sons, in  his  very  able  opinion  in  Bissell  t;.  Briggs,  9  Mass.  468,  has  made  some 
pointed  remarks  on  this  subject,  from  which  the  following  extract  is  made: 
*  To  illustrate  this  position,  it  may  be  remarked  that  a  debtor,  living  in  Ma^ 
sachusetts,  may  have  goods,  effects,  or  credits  in  New  Hampshire,  where  the 
creditor  lives.  The  creditor  there  may  lawfully  attach  these,  pursuant  to  the 
laws  of  that  state,  in  the  hands  of  the  bailiff,  factor,  trustee,  or  garnishee  of 
his  debtor,  and  on  recovering  judgment,  those  goods,  effects,  and  credits  may 
lawfully  be  applied  to  satisfy  the  judgment;  and  the  bailiff,  factor,  trustee,  or 
garnishee,  if  sued  hi  this  state  for  those  goods,  effects,  or  credits,  shall,  in  our 
courts,  be  protected  by  that  judgment,  the  court  in  New  Hampshire  hanng 
jurisdiction  of  the  cause  for  the  purpose  of  rendering  that  judgment,  aodthe 
bailiff,  factor,  trustee,  or  garnishee  producing  it,  not  to  obtain  execntioD  of  it 
here,  but  for  his  own  justification.  If  however  those  goods,  effects,  and  credits 
are  insufficient  to  satisfy  the  judgment,  and  the  creditor  should  sue  an  actioD 
on  that  judgment  in  this  state  to  obtain  satisfaction,  he  must  fail;  because  the 
defendant  was  not  personally  amenable  to  the  jurisdiction  of  the  court  render- 
ing the  judgment.  And  if  the  defendant,  after  the  service  of  the  processor 
foreign  attachment,  should  either  in  person  have  gone  into  the  state  of  New 
Hampshire,  or  constituted  an  attorney  to  defend  the  suit,  so  as  to  protect  his 
goods,  effects,  or  credits  from  the  effect  of  the  attachment,  he  would  not  thereby 
have  given  the  court  jurisdiction  of  his  person;  since  this  jurisdiction  must  re- 
sult from  the  service  of  the  foreign  attachment.  It  would  be  unreasoualle  to 
oblige  any  man  living  in  one  state,  and  having  effects  in  another  state,  to  make 
himself  amenable  to  the  courts  of  the  last  state,  that  he  might  defend  his  pro- 
perty there  attached.'  See  post,  s.  584,  .592,  598-618.  Mr.  Burge  has  made 
the  following  remarks  on  the  same  subject:  *In  order  that  it  may  produce  the 
effect  of  res  judicata  in  the  country  in  which  it  is  pronounced,  and  a  fortiori  in 
a  foreign  country,  the  sentence  must  be  given  by  a  competent  tribunal.  It 
must  put  a  final  termination  to  the  matter  in  litigation,  and  it  must  be  certain. 
The  want  of  either  of  these  requisites  is  such  a  defect  as  to  render  the  sentence 
null  and  void,  and  this  defect  is  called  a  nullity.  The  judicial  tribunal  must 
be  competent  to  entertain  jurisdiction  of  the  subject-matter  of  the  suit.  If. 
according  to  the  constitution  of  the  tribunal,  the  subject-matter  of  the  ."sentence 
was  excluded  from  its  cognizance,  the  sentence  pronounced  by  the  iudividuali 
composing  it  would  possess  the  weight  which  belonged  ta  an  arbitrament  made 
by  those  to  whom  the  litigating  parties  had  submitted  their  differences,  but  it 
would  not  possess  the  authority  of  res  judicata.  Where  a  limited  tribunal  takrt 
upon  itself  to  exercise  a  jurisdiction  which  does  not  belong  to  it,  its  decision 
amounts  to  nothing,  and  does  not  create  any  necessity  for  an  appeal.  Such  a 
defect  in  the  sentence  cannot  be  cured  by  the  appearance  of  the  party.  Another 
nullity  in  the  sentence  is  a  decision  given  upon  that  which  was  not  demanded 
or  not  contested,  or  when  more  has  been  adjudged  than  was  demanded,  for  in 
either  case  the  judge  has  exceeded  his  jurisdiction:  **  Ultra  id,  quod  in  judi- 
cium deductum  est,  potestas  judicis  nequaquam  potest  excedere.'*  The  party 
against  whom  the  sentence  has  been  obtained  must  be  subject  to  the  jurisdic- 
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be  UAneo^Ssiry  to  discuss  the  matter  at  large,  as  to  personal 
mnee  the  general  doctrine   is  not  controverted  thatt 


tnlmnaL     Such  a  jarisdictioti  ia  founded  either  in  respect  of  tlie 
docnicil  in  the  territory  of  the  tribunal^  ratione  domiciJui  or  la  re- 
btdng  poasesMd  of  w>tne  ^tate  or  subject  withiu  it,  ratiotie  tv\  aitje, 
on  tbt  atT«»ttDeDt  mada  by  the  decree  of  the  oaurt  of  tlic  party's  movable 
aiTCitam  causa  fundandoQ  jurUdictioni^.     A  juri^^iictiou  acquired  by 
arreilfif  the  defeDder>  {vroperty  was  not  known  to  the  civil  Inw,  but  it  wae 
in  Uie  juri^pnubMu.^  of  Hnlland,  Spain,  France,  an<]  in  all 

mdtkmB  iu  which  tht?  defeuder  b  bouud,  **ad  dandtim  intQi  ct 

im.'*  It  is  not  jilloweel  in  ordt-r  to  compel  the  ddvndcr  t<*  api»i?ar 
any  oth*^r  judicial  tribunal  than  that  of  the  place  in  which  the  immuva- 
:y,  U»e  subject  of  the  suit,  i»  gituated*  By  the  law  of  Scotland  the 
■rMiotlcin  is  founded  not  only  on  the  defendant's  doniicil,  but  on  his  [ien»onal 
ill  a  [>laee  for  forty  days.  It  adtuits  jurisdiction  ratione  rei  tdUa^ 
it  has  fi>r  its  object  a  cpie^tiori  merely  personal,  as  of  sUitus.  Where  a 
ler  not  otberwifM^  vubject  to  the  jurisdiction  of  tlie  courts  of  Scotland  ia 
of  mo? able  pro|)Hrty  Uiere«  the  jurtMlictiou  is  acquired  by  arresting 
and  mj  fixiug  them  within  the  jmtgt»*s  t^rritor}^  or  by  their  Lieing 
iM^y  *  subject  (tf  eum}>etiLion  in  a  court  of  that  kingdom.  By  the  civil  Uw 
JttHidlction  waa  acquinskl  in  respect  of  the  phice  in  whicli  the  contract  was 
into,  or  in  which  it  was  to  lie  j>erfurmed;  but  the  codes  founded  on  the 
IvU  laif  do  not  aiLmit  a  jurisdictiou  in  cither  of  tltese  cases  un)^"^?  thf^  tleffud- 
ml  li  foQfid  in  that  place.     The  citation  of  the  defender,  th<  ui  jus, 

li  ciperietidl  causa  rocatio,  is  essential  to  the  ralidity  of  ii  i -►-%  l>e- 

m  etherwiee  bt  has  iKit  had  the  opportunity  of  defending  hiuiseli  agntnst 
alalm  of  his  adversary.  That  ciutlon  need  not  have  btreu  served  on  liim 
it  is  sufTicient  if  it  be  kit  at  his  house.  When  the  tribunal 
jarisdictiou  cither  ratione  rei  sita:,  or  by  arrestment  in  eon8e<[Uenev  of 
be  drfeailffr  haTing  no  domicil  in  loco  fori,  this  citation  is  necessarily  a  merely 
•ct.  By  the  Code  Ciril,  the  public  niiuister  is  specially  charged  with 
duty  of  watchinjr  o%*cr  th*-*  interest  of  those  wlio  are  pretumed  to  b«?  absent^ 
be  is  to  be  hrard  upon  all  demands  which  concern  them*  The  Code  de 
Voo^dum  inakeji  proriRion  for  delivering  to  certain  public  oflicen  copitw  of  tho 
which  ma  J  l»  iiuiu«d  against  foreigners.  The  jurisdiction  exiux-iscd 
ly  llm  otjfiri*  f>f  Kngland  in  in  general  founded  on  the  personal  srrvice  of  tho 
I  f/f  ndant.     Ind^^ed*  according  to  I  he  ancient  law,  the  plaintiff 

tic)  in  an  action  Ix^fore  the  defendant  had  actually  appeared 

him;  and  even  if  he  prrtinsiciously  neglecte<i  or  mfused 
J,  (Xiume  wa^  Uy  issue  continued  process,  or  to  distrain  ujion 
goods,  In  ord^r  tjit^reby^  as  it  was  exp<^ted,  to  induct;  him  to  appear,  or 
a  CNttiaw  him,  by  ivhich  procc*?  be  incurrrscl  a  qualified  forfeitun;  of  his  land 
lad  fposbv,  and  all  his  ci\  il  rights  as  a  subjt^^twerc*  suspended.  But  in  certain 
•fler  actual  (lersonal  s^rvic^,  the  plaintiff  was*  by  tlie  aid  of  e""  •■*' 
,  permitted  to  enU^^r  an  sftpearance  for  the  defendant*  But  if  i 
irare  abroad,  or  araided  tlie  sen  ice  of  proc(*sR,  and  hail  no  gmHj*>  ^i  ^hj 
of  which  WBi  ootiilderid  nearly  efpiivalotit  to  actual  f»ervice,  be- 
lt iraa  supposed  tht«  dvfeodatit  would  hear  of  tltat  [iroocftding),  tl^ 
mij  qooiM  wasi  atui  still  b,  to  prooeed  to  outlawry,  which  however  d< 

tlia  plaiiitiff  to  proceed  in  hla  aetioii,  or  to  obtain  JadgiiMJit  theryiu, 


:■  oe<3  iind   execution,  and 

r  .-  L    ::?rosiaon  of  it,  to  the  sam 

.  .    ..:i:t  .;.ver  immovable  propert 

--■.-.   -a  -YQ  have  seen,  jurisdic 

. .   .c  ,1^^.  -^  Through  the  instrumental! 

.     .    *  v-i.  li  ..f  their  real  property,  ' 

!i-7r.'.-  .:  ii  that,  whenever  perse 

. :-%,  •.."-i'-j.^ien:,  or  execution  within 

.   -    .-7  :-:e  1a v?  of  the  state  is  held 

.1.  i  :^e  same  rule  is  applied  to  dc 

....     \;e  subjected  to  the  like  process 

".  —  In  respect  to  immovable 
..'■■tft^n  tribunal  to  found  a  juri 
..._-  T.y  nature  of  the  case,  be  utterl; 
_  .cr*i   .  e  I'orever  incapable  of  executic 

w.<  ^  ^(itzuraof  the  lands,  goods,  and  property 
.T   «:ii!;  :or  the  defendant's  contumacy  an 

.4  .  i*unc:ti^  may  thereupon,  by  application  t 

..'....Lioli,  wiwn  his  claim  exceeds  fifty  poun< 

.  I.  .  •.  -itie  of  the  defendant's  property  seized  i 

..«.,  Liie  Jtfieudant  appears  to  the  action,  and  ei 

3  liurge,  CoL  &  For.  Law,  pt.  2,  c.  24,  ] 

-.  •-:■*'».  *  Ante,  s.  549 

.  .^.i  .  x^Tt^ssed  his  opinion  to  the  following 

^    r  ^-i :      •  L  have  always  understood  it  to 
...t.  i.t^  ioiie  iu  one  country  over  the  prope 

..  .j^^cuou  ^-e  couclusive  on  the  property  of  t 
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ibave  seen  indeed  that  by  the  Roman  law  a  auit  might  in  many 

^  cases  be  brought,  either  where  the  property  was  situate  or  where 

the  party  liad   his  domiciL^     This   might  well   be  done  within 

any  of  the  vast  domains  over  which  the  Roman  empire  extended ; 

for  the  JQclgments  of  its  tribunals  would  be  everywhere  respected 

and  obeyed.     But   among   the  independent  nations  of  modern 

times  there  would  b^  insuperable  diflSculties  in  such  a  course. 

And  hence,  even  in  countries  acknowledging  the  Roman  law, 

[  it  has  become  a  very  general  principle  that  suits  in  rem  should 

be  brought  where  the  property  is  situate  j  and  this  principle  is 

lapplted  with  almost  universal  approbation  in  regard  to  immova- 

fiile  property,*     The  same  rule  is  applied  to  mixed  actions,  and 

[to  all  suits  which  touch  tlie  realty*'^ 

552.  BouUenoiB.  —  Boullenois  has  treated   this  whole  subject 

I  with  becoming   fulness  and  accuracy,     lie   has  divided  actions 

into  those    which  are   purely  personal,  those  which  are    purely 

I  real)  and  those  which  are  mixed  and  partake  of  the  character  of 

both,  following  in  these  respects,  as  he  avows,  the  division  of 

Burgundus**     The  first  (personal  actions),  respect  the  quality, 

lAtate,  or  condition  of  pei^ons,  and  pronounce  against  them  judg- 

[iDents  purely  pei^onal,  ad  dandiim,  vel  faciendum,  ant  non  fa- 

loiendum.     The   next  (real   actions),  respect   things,  either  the 

[proprietary  right  or  ownership,  or   the  right  of  possession,  or 

J  the  right  or  title  of  a  creditor,  or  some  other  right  or  title.     The 

f  last  (mixed  actions),  respect  both  persons  and  things,  either  in 

adjudging  the  property  to  one,  or  pronouncing  against  him  a 

iei%onal  judgment  for  the  profit  of  the  other,  or  adjudging  the 

[property  to  one,  aud  adjudging  the  other  to  make  restitution  of 

[the  profits  to  him ;  so  that  it  is  the  title  of  the  action  which  char- 

^  Ante,  8.  532,  545;  post,  b,  586.  591, 

The  jurisdiction  as  to  the  rights  of  real  property  i»  local,  the  subject  be- 
j  fixed  and  immovable.     Lord  Chief  Justica  de  Grey  in   liafael  t*.  Ferelst, 
|2  W.  Bl.  1058, 

*  Henry  on  Foreign  Law»  c,  6,  a.  8,  p.  50*  c*  9,  s.  1,  p.  53;  1  Boullenois,  obs. 
85,  p.  001,  &c.;  Id.  p.  618»  619;  Id.  p*  635,  &c. 

*  The  langfuage  of  BurgiiiHliis  is:  Omniura  condemnationum  siininm  divi- 
eiat  pariter  in  tria genera  deducitur.  Aut  enim  in  rem,  aut  in  personam,  ant 
Iti  iitramque  ooncipiuntur,     Tn  rem^  quoties  alicui  reA  aaseritnr,  hoc  est  ©jus 

[w  ea8<e  dicitur,  vel  jure  creditoris,  aut  alio  modo  possidenda  datur*  In  per-sonam, 
i^B  •!  oondemnetuF  ad  all  quid  dandnm  aut  patiendum,  faciendum  ant  ntm  facien- 
^^H  diUB,  Telf  Bl  persome  statum  affictut.  In  utramque  si  et  res,  et  peraonse  simul 
^|iu  oondemnaUonem  Temaot,     Burgundus,  tract.  3,  n,  1,  2,  p*  81^  86. 
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acterizes  the  action.^  Personal  actions  may  rightfully  be  bronght 
between  natives  in  any  competent  tribunal  of  the  realm ;  and 
between  foreigners  also,  who  have  submitted  to  the  jurisdiction, 
wherever  the  laws  allow  its  exercise  ;  and  between  natives  and 
foreigners  in  like  manner.^  But  in  all  these  cases  the  domicil 
of  the  party  defendant  is  commonly  supposed  to  be  within  the 
jurisdiction.^  Real  actions  ought  to  be  brought  in  the  place  rei 
sitae ;  and  this  is  the  rule,  not  only  when  the  property  in  contro- 
versy is  situate  in  the  same  kingdom,  but  also  when  the  parties, 
being  domiciled  in  one  country,  engage  in  a  litigation  as  to  pro- 
perty locally  situate  in  another  country.*  If  therefore  a  jodg- 
ment  should  be  rendered  in  one  country  respecting  property  in 
another,  it  will  be  of  no  force  in  the  latter.  It  is  true  that  pro- 
perty within  a  country  does  not  make  the  owner  generally  a 
subject  of  the  sovereign  where  it  is  locally  situate  ;  but  it  sub- 
jects him  to  his  jurisdiction  *  secundum  quid,  et  aliquo  modo.'* 
Mixed  actions,  so  far  as  they  regard  the  realty,  are  to  be  brought 
in  the  place  rei  sitae  ;  but  if  the  personal  damages  or  claims  be 
separable  in  their  nature  and  character,  they  may  be  sued  forw 
personal  actions.®  There  are  many  other  jurists  who  adopt  the 
like  distinctions.^ 

653.  Vattel. — Yattel  explicitly  avows  the  same  doctrine.  'The 
defendant's  judge'  (that  is,  the  competent  judge),  says  he, *is 
the  judge  of  the  place  where  the  defendant  has  his  settled  abode, 
or  the  judge  of  the  place  where  the  defendant  is  when  any  sud- 
den difficulty  arises,  provided  it  does  not  relate  to  an  estate  in 

1  1  Boullenois,  obs.  25,  p.  601,  602. 

2  Boullenois  makes  a  distinction  in  suits  between  natives  and  foreigners  to 
this  effect.  If  a  foreigner  sues  a  native,  then  the  jurisdiction  is  well  founded 
against  the  latter  in  the  place  of  his  domicil,  and  the  foreigner  is  bound  by 
the  judgment.  If  the  foreigner  is  defendant  and  has  submitted  to  the  juris- 
diction, then  the  same  result  follows.  If  he  has  not  submitted  or  has  not 
appeared  to  the  suit,  then  the  judgment  is  not  obligatory.  1  Boullenois,  obs. 
25,  p.  609,  610.  He  founds  himself  in  this  opinion  upon  the  general  rule,  A^ 
tor  sequitur  forum  rei ;  and  he  quotes  with  approbation  the  remark  of  J.  Gaifl: 
Quismanens  extra  regnum  non  tenetur  in  parlamento  respondere  super  actione 
personali.     Id.  p.  612. 

«  1  BouUenois,  obs.  25,  p.  601-603,  606,  609,  610.  See  also  Id.  Prin.  Gen. 
34,  p.  8,  9. 

*  Id.  obs.  25,  p.  618-620,  622,  623;  Id.  Prin.  G^n.  35,  37,  p.  9. 

'^  Id.  obs.  25,  p.  623-625.  «  Id.  obs.  25,  p.  635,  636. 

'  Id.  obs.  25,  p.  601-G51;  1  Hertii  Opera,  de  CoUis.  Leg.  s.  70,  p.  132,  ed. 
1737;  Id.  p.  215,  ed.  1716;  J.  Voet,  ad  Pand.  1,  4,  1,  s.  28,  p.  241. 
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land,  or  to  a  right  annexed  to  such  an  estate.  In  such  a  case  as 
property  of  this  kind  is  to  be  held  according  to  the  laws  of  the 
country  where  it  is  situated,  and  as  the  right  of  granting  it  is 
vested  in  the  ruler  of  the  country,  controversies  relating  to  such 
[real]  property  can  only  be  decided  in  the  state  in  which  it 
depends.'  ^ 

564.  Injuries  to  Immovables.  —  It  will  be  perceived  that,  in 
many  respects,  the  doctrine  here  laid  down  coincides  with  that 
of  the  common  law.  It  has  been  already  stated  that,  by  the 
common  law,  personal  actions,  being  transitory,  may  be  brought 
in  any  place  where  the  party  defendant  can  be  found  ;^(a)  that 
real  actions  must  be  brought  in  the  forum  rei  sitae ;  and  that 
mixed  actions  are  properly  referable  to  the  same  jurisdiction.^ 
Among  the  latter  are  actions  for  trespasses  and  injuries  to  real 
property  which  are  deemed  local ;  so  that  they  will  not  lie  else- 
where than  in  the  place  rei  sitse.  This  distinction  was  recognized 
as  long  ago  as  1665,  in  a  case  *  where  the  twelve  judges  certified, 
that  for  torts  to  the  person  and  the  personal  property  done 
abroad,  a  remedy  lay  in  a  suit  in  personam  in  England  ;  but  that 

»  Vattel,  b.  2,  c.  8,  s.  103. 

•  Personal  injuries  are  of  a  transitory  nature,  et  sequuhter  forum  rei.  Lord 
Chief  Justice  de  Grey  in  Rafael  r.  Ferelst,  2  W.  Bl.  1058.  See  Mostyn  v. 
Fabrigas,  Cowp.  161,  176,  177;  Robinson  r.  Bland,  2  Burr.  1077;  1  W.  Bl. 
259 ;  ante,  s.  364. 

•  Ante,  8.  364;  4  Co  wen,  527,  note.  Lord  Mansfield  in  Mostyn  v.  Fabri- 
gas, Cowp.  161,  176,  said:  *  There  is  a  formal  and  a  substantial  distinction  as 
to  the  locality  of  trials.  I  state  them  as  different  things.  The  substantial 
distinction  is,  where  the  proceeding  is  in  rem;  and  where  the  effect  of  judg- 
ment cannot  be  had,  if  it  is  laid  in  a  wrong  place.  That  is  the  case  of  all 
ejectments,  &c.  With  regard  to  matters  that  arise  out  of  the  realm  there  is  a 
substantial  distinction  of  locality  too;  for  there  are  some  cases  that  arise  oat 
of  the  realm  which  ought  not  to  be  tried  anywhere  but  in  the  country 
where  they  arise.  As  if  two  persons  fight  in  France,  and  both  happening 
casually  to  be  here,  one  should  bring  an  action  of  assault  against  the  other,  it 
might  be  a  doubt  whether  such  an  action  could  be  maintained  here;  because 
tbough  it  is  not  a  criminal  prosecution,  it  must  be  laid  to  be  against  the  peace 
of  the  king;  but  the  breach  of  the  peace  is  merely  local,  though  the  trespass 
against  the  person  is  transitory.'  His  lordship  here  doubtless  alluded  to  a  case 
of  a  personal  trespass  between  foreigners;  for  in  a  subsequent  part  of  the 
Bame  opinion  he  expressly  held  that,  as  between  subjects,  not  only  upon  con- 
tracts, but  for  personal  torts,  an  action  might  be  maintained  in  England;  and 
indeed  that  was  the  very  point  decided  in  the  case  then  in  judgment. 

•  Skinner  r.  East  India  Company,  cited  in  Cowp.  167,  168. 

(a)  Peabody  v,  Hamilton,  106  Mass.  217. 
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for  torts  to  real  property  or  to  fixtures  abroad  no  suit  lay.  Lord 
Mansfield  and  Lord  Chief  Justice  Eyre  held  at  one  time  a  differ- 
ent doctrine,  and  allowed  suits  to  be  maintained  in  EnglaDd  for 
injuries  done  by  pulling  down  houses  in  foreign  unsettled  regiana, 
\iz.,  in  the  desert  coasts  of  Nova  Scotia  and  Labrador.^  Bat 
this  doctrine  has  been  since  overruled  as  untenable  according  to 
the  actual  jurisprudence  of  England,  ^  (a)  however  maintainable 
it  might  be  upon  general  principles  of  international  law,  if  the 
suit  were  for  personal  damages  only.^  (6) 

665.  Orounds  of  JSxclimve  Jurisdiction.  —  The  grounds  upon 
which  the  exclusive  jurisdiction  is  maintained  over  immovable 
property  are  the  same  upon  which  the  sole  right  to  establisb, 
regulate,  and  control  the  transfer,  descent,  and  testamentary  dis- 
position of  it  has  been  admitted  by  all  nations.  The  incon?e 
niences  of  an  opposite  course  would  be  innumerable,  and  would 
subject  immovable  property  to  the  most  distressing  conflicts  aris- 
ing from  opposing  titles,  and  compel  every  nation  to  administer 
almost  all  other  laws  except  its  own,  in  the  ordinary  administn- 
tion  of  justice.* 

666.  Procedure.  —  Having  stated  these  general  principles  in 
relation  to  jurisdiction  (the  result  of  which  is,  that  no  nation  can 
rightfully  claim  to  exercise  it,  except  as  to  persons  and  property 

1  Cited  by  Lord  Mansfield  in  Mostyn  v.  Fabrigas,  Cowp.  180,  181. 

»  Doulson  17.  Matthews,  4  T.  R.  503. 

'  The  doctrine  of  this  last  case  was  very  fully  examined  and  affirmed  bj 
Mr.  Chief  Justice  Marshall  in  the  case  of  Livingston  v.  Jefferson,  before  the 
Circuit  Court  of  Virginia,  in  1811,  4  Hall's  Am.  Law  Journal,  78;  1  BrocL 
203.  It  was  an  action  quare  clausum  fregit,  brought  against  Mr.  Jefferson  on 
account  of  an  alleged  trespass  to  lands  (the  Batture)  in  New  Orleans,  by  hij 
order,  while  he  was  President  of  the  United  States.  The  suit  was  dismissed 
for  want  of  jurisdiction. 

*  Ante,  s.  364,  305. 

(a)  See  Watts  v.  Kinney,  6  Hill  situated  also  in  New  Jersey.  Handle 
(N.  Y.)  8-2;  23  Wend.  (N.  Y.)  484.  v.  Delaware  Canal,  1  Wall.  jnn.  275. 

(b)  It  has  been  determined  however  See  also  Holmes  v.  Barclay,  4  Louis. 
in  a  late  case  in  America,  that  a  per-  Ann.  63.  So  it  has  been  determined 
Bonresiding  in  Pennsylvania,  and  own-  in  Ohio,  that  an  action  on  the  case 
ing  real  estate  situated  there,  might  for  diverting  water  from  the  plaintifTa 
maintain  an  action  in  the  Circuit  Court  mill,  situated  in  Ohio,  might  l^e  sii5- 
of  the  United  States,  in  the  state  of  tained  in  the  courts  of  that  fttate.  al- 
New  Jersey,  against  a  canal  corpora-  though  the  act  of  diversion  took  place 
tion  chartered  by  the  latter  state,  for  in  another  state.  Thayer  r.  BroolJ, 
consequential    injuries  done  to  such  17  Ohio,  489. 

real  estate  by  the  defendant's  canal, 
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rithin  its  own  domains),  we  are  next  led  to  the  consideration  of 
le  question,  in  what  manner  suits  arising  from  foreign  causes 
to  be  iustituted,  and  proceedings  to  be  had  until  the  final 
idgnient.   Are  they  to  be  according  to  the  law  of  the  place  where 
^16  parties,  or  either  of  them,  live  ?     Or  are  they  to  be  according 
the  niodea  of  proceeding  and  forms  of  suit  prescribed  by  the 
iws  of  the  place  where  the  suits  are  brought?    Fortunately  here 
lere  is  scarcely  any  ground  left  open  for  controversy,  either  at 
18  common  law  or  in  the  opinions  of  foreign  jurists,  or  in  the 
Btual  practice  of  nations.     It  is  universally  admitted  and  esta- 
blished that  the  forms  of  remedies  and  the  modes  of  proceeding 
Ind  the  execution  of  judgments  are  to  be  regulated  solely  and 
Exclusively  by  the  laws  of  the  place  where  the  action  is  instituted ; 
as  the  civilians  uniformly  express  it,  according  to  the  lex 
m.^  (a) 
557.    Rea9ofufor  the  Doctrine,  —  The  reasons  for  this  doctrine 
80  obvious  that  they  scarcely  require  any  illustration.     The 
less  of  the  administration  of  justice  by  any  nation  is,  in  a  pe- 
and  emphatic  sense^  a  part  of  its  public  right  and  duty, 
jh  nation  is  at  liberty  to  adopt  such  forms,  and  such  a  course 
jf  proceeding,  as  best  comport  with  its  convenience  and  interests* 
ad  the  interests  of  its  own  subjects,  for  whom  its  laws  are  par- 
^cularly  designed.    The  different  kinds  of  remedies,  and  the  modes 
if  proceeding  best  adapted  to  enforce  rights  and  guard  against 
jngs  in  any  nation,  must  materially  depend  upon  the  structui'e 
bf  it«  own  jurisprudence*     What  would  be  well  adapted  to  the 
risprudence,  either   customary  or  positive,  of  one  nation,  for 
jhts  which  it  recognized,  or  for  duties  which  it  enforced,  or  for 
>ngs  which  it  redressed^  might  be  wholly  unfit  for  that  of  an- 
ler  nation,  either  as  having  gross  defects  or  steering  wide  of 
ie  appix)priate  remedial  justice.     A  nation  acknowledging  the 

*  See,  on  this  point,  1  Burge,  CoL  &  For.  Law.  pt.  1,  c.  L  p^  24  j  Fergusson  (^ 
le,  8  CL  &  F.  1:21;  General  Steam  Navigation  Co*  v.  Guillou,  11  M.  ^  \V% 


itf)  See  Freeman *8  Bank  i\  Ruck- 
le lOGratt.  (Va.)  126;  Collins  Iron 
i.  r,  Burkam*  10  Mich    283;  Laird 
Hodres,  2^  Ark.  350;   Scudder  p. 
;nion  bank.  91  U.    S.  406;  Rioe  v. 
Ijirbeson,  63    K.  Y,  493;  Adams  v, 
iTiut,  42  Vt.  16;  Peten  v,  Stewart,  45 


Conn.  103;  Burchard  e*  Dunbar,  82 
ni  450;  Mineral  Point  Vi  Co,  p. 
BaiTon,  83  111.  36o :  Halley  v.  Ball,  66 
111.  250;  Denny  r.  Faulkner,  22  Kans, 
89;  Lindsay  t?.  llill,  m  Me.  212,  And 
ftee  especially  Kice  t*.  Merrimaok  Ho« 
fiiery  Co.,  56  N.  H,  114. 
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existence  of  peculiar  rights  and  privileges,  either  personal  or  ml, 
such  as  seigniorial  rights,  or  trusts  in  the  realty,  would  naturally 
introduce  correspondent  remedies.  While  other  nations,  in  which 
such  rights  and  privileges  and  trusts  did  not  exist,  might  well  dis- 
pense with  the  formalities  which  they  might  require.  The  juris- 
prudence of  one  nation  may  be  very  refined  and  artificial,  with  i 
multitude  of  intricate  and  perplexed  proceedings ;  that  of  another 
may  be  rude,  uninformed,  and  harsh,  consisting  of  an  undigested 
mass  of  usages.  It  would  be  absolutely  impracticable  to  apply 
the  process  and  modes  of  proceeding  of  the  one  nation  to  the 
other.  Besides  there  would  be  an  utter  confusion  in  all  judicial 
proceedings  by  attempting  to  engraft  upon  the  remedies  of  one 
country  those  of  all  other  countries  whose  subjects  should  be  par- 
ties or  be  interested  therein.  No  tribunal  on  earth,  however 
learned,  could  hope,  by  any  degree  of  diligence,  to  master  the 
laws  and  processes  and  remedies  of  all  other  nations,  and  die 
qualifications  and  limitations  properly  belonging  thereto.  A 
whole  life  might  be  passed  in  obtaining  little  more  than  a  few  un- 
connected elements  ;  and  litigation  would  thus  become  immea- 
surably complicated,  if  not  absolutely  interminable.  All  that 
any  nation  can  therefore  be  justly  required  to  do,  is  to  open  its 
own  tribunals  to  foreigners,  in  the  same  manner  and  to  the  same 
extent  as  they  are  open  to  its  own  subjects,  and  to  give  them  the 
same  redress,  as  to  rights  and  wrongs,  which  it  deems  fit  to  ac- 
knowledge in  its  own  municipal  code  for  natives  and  residents.^ 

^  Lord  Brougham,  in  delivering  his  judgment  in  Don  v.  Lippmann,  5  CI.  4 
F.  1,  13,  14,  made  some  striking  remarks  on  this  subject.  *  The  law  on  this 
point  is  well  settled  in  this  country,  where  this  distinction  is  properly  taken, 
that  whatever  relates  to  the  remedy  to  be  enforced,  must  be  determined  bjtbe 
lex  fori,  the  law  of  the  country  to  the  tribunals  of  which  the  appeal  is  made. 
This  rule  is  clearly  laid  down  in  the  British  Linen  Co.  v.  Drummond,  10  B.  4 
C.  903 ;  De  la  Vega  v,  Vianna,  1  B.  &  Ad.  284 ;  and  in  Huber  r.  Steiner,  2  Scott, 
304;  1  Hodges,  206;  2  Bing.  N.  C.  202;  2  DowL  Pr.  781;  4  M.  &  Scott,  328, 
though  the  reverse  had  previously  been  recognized  in  Williams  f.  Jones,  13 
East,  439.  Then,  assuming  that  to  be  the  settled  rule,  the  only  question  in 
this  case  would  be,  whether  the  law  now  to  be  enforced  is  the  law  which  relatw 
to  the  contract  itself,  or  to  the  remedy.  When  both  the  parties  reside  in  the 
country  where  the  act  is  done,  they  look  of  course  to  the  law  of  the  country  in 
which  they  reside.  The  contract  being  silent  as  to  the  law  by  which  it  is  to  be 
governed,  nothing  is  more  likely  than  that  the  lex  loci  contractus  should  be 
considered  at  the  time  the  rule ;  for  the  parties  would  not  8up|x>s^  that  tlie 
contract  might  afterwards  come  before  the  tribunals  of  a  foreign  country.  But 
it  is  otherwise  when  the  remedy  actually  comes  to  be  enforced.    The  parties  (k) 
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Jhtl§  of  the  Common  Law,  —  The  doctrine  of  the  common 
^is  ao  fully  e^tablitihed  on  this  point,  thai  it  would  be  useless 
do  more  than  to  state  the  uniyersal  principle  which  it  has  pro- 
iolg&led ;  that  ia  to  say,  that,  in  regard  to  the  merits  and  rights 
ivoWed  in  aotions^  the  law  of  the  place  where  they  originated  is 
goTera  :  *  In  iis»  quae  tipcctant  deciM)ria  causae,  et  litis  decijsio- 
inspicitintur  statnta  loci,  ubi  contractus  fuit  celebratus/  * 
lol  the  form  of  remedies  and  the  order  of  judicial  proceedings 
to  be  according  to  the  law  of  the  place  where  the  action  i^  in- 
lilotcdt  without  any  regard  to  the  dumicil  of  the  parties^  the  ori* 
of  the  right,  or  the  country  of  the  afet.' 


ily  Iciok  tr>  the  remedy  when  they  make  the  contract*    They  biiid 

JfV  to  do  i%liat  iiie  law  they  live  under  requires;  but  n»  they  bind  them* 

I  i^tmlly,  it  may  be  taken  as  if  they  harl  contemptaled  th<»  paeseibiJityoC 

hg  it  In  aiioth^r  country*     That  in  tXu*  lowt^t  ^ound  ou  which  tu  place 

The  kncouvenleuoe  of  pursuing  a  different  ctjurse  is  mauifest.     N\*t 

of  the  law,  but  tlie  known  ooume  of  the  court*,  rondem  it 

ruleM  of  [»reredent  eihould  be  a<lopU*d,  and  that  tlie  parties 

t  lak«  Ut4£  Uw  mm  they  Hnd  it,  when  th(?v  coine  to  enforce  Uieir  contract. 

\  there  may  Im  no  dilBculty  in  knowing  tlie  law  of  the  place  of  the 

while  there  may  be  a  great  difliculty  in  knowing  that  of  the  place  of 

ly.     But  tliat  iji  no  anawer  to  the  rule.     Tl»t?  distinction  which  esiata 

f  tbe  prindple  of  applying  the  reuieily  existti  With  even  greater  foroe  aa  to 

!  of  the  courtH  where  the  remedy  ia  to  be  enforced.     No  one  can  say 

\  the  contract  had  tieen  made  abroad^  the  form  of  action  known  in 

I  court  miist  be  pun^uf?d  in  the  cottrta  where  Uio  contract  ia  to  be  en* 

the  other  preliminary  proce^'dtnji^  of  thoie  ooujtn  muiit  be  adoptml, 

f  ihs  rules  of  pleading,  or  the  curiitl  practice  of  the  foreign  country,  mui^t 

Ily  be  fdllowtiL     No  one  will  ajtsert  thaU  before  tiie  jury  court  in  Scot- 

^  the  Engtnih  creditor  of  a  domiciled  Scotchman  would  have  the  right  to 

a  trial  of  thff  case  by  a  jury ;  or«  take  the  oonTeree*  that  a  Scotch  man 

the  intervention  of  a  jury  here^  and  insiat  on  having  the  caao 

i  M  tn  Scotland,  liy  Uie  judge  only.     No  one  will  contend  iti  ti'^mta  thai  Uto 

ruleit^ '  ^  nhould  guide  U8  in  ffuch  caM*ji;  and  yet  it  i%  not  N:»caiiy 

\  thai  I  u  praciice,  if  you  once  admit  that*  though  the  remedy 

i  iti  one  country,  it  U  to  be  enfoPG«d  aeeofdlng  to  the  laws  which 

'ODiiKitry/ 

f  BoullenoU,  obn.  40,  p,  4*12;  ante,  §.  2flO;  Bank  of  the  UnitAd  SUt^  r. 
By,  a  P^.  »<J1,  372;  Andrewi  v.  Pond,  13  Pet.  65;  Wilcox  r»  Hunt,  \A 
%m  alio  Botthier«  Coutume  de  Bourg.  c*  19,  n.  10;  ante,  a<  2i2. 

>  author! tie§  are  exceedingly  nnmeroua.  Among  tliem  wo  may  cite  the 
Andrewft  r.  Rerriot,  4  Cow.  (N.  Y,)  50S;  ^nd  me  id.  528,  a  (10). 
there  cited;  2  R^ot,  Comm.  \\%,  &c,;  R^^btnuon  v,  Itlandt  2 
lOSi;  De  la  V<*ga  r.  Vianna.  1  R.  k  Ad.  2H4;  Triml»«y  r.  Vignier,  1 
K*  C.  lOd-lOl;  Don  r.  Uppniann,  5  CI.  kV.  1,  1%  ll>*2t»;  ai»U».8.&&7« 
Wmmkk  e.  Sean,  1  Crauch,  2^;   Na«h  r.  Tup|>er,  I  Catiiea  (N.  V*> 
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659.   Foreign  Jurists.  —  Nor  are  the  foreign  jurists  less  pointed 
in  their  recognition  of  it.     Thus  Bartolus,  in  speaking  upon  con- 

402;  Pearsall  r.  Dwight,  2  Mass.  84;  Smith  v.  Spinolla,  2  Johns.  (N.  Y.)  198; 
Van  Reimsdyk  v.  Kane,  1  Gallis.  371 ;  Lodge  v.  Phelps,  1  Johns.  Cas.  (N.  Y.) 
139;  Trasher  v.  Everhart,  3  Gill  &  J.  (Md.)  234;  Hyde  v.  Goodnow,  3  Corn- 
stock  (N.  Y.)  270;  Wood  r.  Watkinson,  17  Conn.  510;  Peck  i;.  Hozier,  14  Johm. 
(N.  Y.)  346;  Ohio  Ins.  Co.  v.  Edmondson,  5  La.  295-300;  Warren  v.  Lynch, 
5  Johns.  (N.  Y.)  239;  Jones  v.  Hook,  2  Rand.  (Va.)  303;  Wilcox  v.  Hunt,  13 
Pet.  378,  379;  French  v.  Hall,  9  N.  H.  137;  Bank  of  the  United  States  v.  Don- 
nally,  8  Pet.  361,  370-373.  This  last  case  was  an  action  brought  in  Viipnia 
on  a  promissory  note  made  in  Kentucky,  not  under  seal,  but  wliich  bj  the  law 
of  Kentucky  was  deemed  a  specialty.  The  statute  of  limitations  of  Yirginii 
was  pleaded  in  bar;  and  one  question  was,  whether  it  was  a  good  bar  or  not 
On  that  occasion  the  court  said:  *  The  other  point,  growing  out  of  tlie  statute 
of  limitations,  pleaded  to  the  fourth  and  fifth  counts  (for  as  to  the  three  first 
counts  it  is  conceded  to  be  a  good  bar),  involves  questions  of  a  very  different 
character  as  to  the  operation  and  effect  of  a  conflict  of  laws  in  cases  governed 
by  the  lex  loci.  The  statute  of  limitations  of  Virginia  provides  that  "all 
actions  of  debt,  grounded  upon  any  lending  or  contract  without  specialty,''  shall 
be  commenced  and  sued  within  five  years  next  after  the  cause  of  such  action 
or  suit,  and  not  after.  This  being  the  language  of  the  act,  and  confessedly 
governing  the  remedy  in  the  com*ts  of  Virginia,  the  bar  of  five  years  must  apply 
to  all  the  cases  of  contract  which  are  without  specialty,  or  in  other  words  are 
not  founded  on  some  instrument  acknowledged  as  a  specialty  by  the  law  of  that 
state.  The  common  law  being  adopted  in  Virginia,  and  the  word  **  specialty" 
being  a  term  of  art  of  that  law,  we  are  led  to  the  consideration  whether  the 
present  note  is  deemed  in  the  common  law  to  be  a  specialty.  And  certainly  it 
is  not  so  deemed.  It  is  not  a  sealed  contract,  nor  does  it  fall  under  any  other 
description  of  instruments  or  contracts  or  acts  known  in  the  common  law  as 
specialties.  The  argument  does  not  deny  this  conclusion;  but  it  endeavors  to 
escape  from  its  force,  by  aflSrming  that  the  note  is  a  specialty  according  to  Uie 
laws  of  Kentucky ;  and  if  so,  that  this  constitutes  a  part  of  its  nature  and  obli- 
gation ;  and  it  ought  everywhere  else,  upon  principles  of  international  juris- 
prudence, to  be  deemed  of  the  like  validity  and  effect.  The  act  of  Kentucky 
of  the  4th  of  February,  1812,  provides  **  that  all  writings  hereafter  executed 
without  a  seal  or  seals,  stipulating  for  the  payment  of  money  or  property,  or 
for  the  performance  of  any  act,  duty,  or  duties,  shall  be  placed  upon  the  same 
footing  with  sealed  writings,  containing  the  like  stipulations,  receiving  the 
same  consideration  in  all  courts  of  justice,  and  to  all  intents  and  purposes 
having  the  same  force  and  effect,  and  upon  which  the  same  species  of 
action  may  be  founded,  as  if  sealed."  Now  it  is  observable  that  this  statute 
does  not  in  terms  declare  that  such  writings  shall  be  deemed  specialties; 
nor  does  it  say  that  they  shall  be  deemed  sealed  instruments.  All  that 
it  affirms  is,  that  they  shall  be  put  upon  the  same  footing  as  sealed  instru- 
ments, and  have  the  same  consideration,  force,  effect,  and  remedy,  as  sealed 
instruments.  So  that  it  is  perfectly  consistent  with  the  whole  scope  and 
object  of  the  act,  to  give  them  the  same  dignity  and  obligation  as  specialties, 
without  intending  to  make  them  such.  A  state  legislature  may  certainly  pro- 
vide that  the  same  remedy  shall  be  had  in  a  promissory  note  as  on  a  bond  or 
sealed  instrument;  but  it  will  not  thereby  make  the  note  a  bond  or  sealed 
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Incts^mys:  *  Quaero,  quid  de  contractibus  ?  Pone  contmctutn 
DelebratuiD  per  a)iquem  forensem  in  Ijacctvitate  ;  litigiiim  ortitm 
€t  lufitatur  lis  in  loco  originis  contrahentis.  Cujus  loci  &UktuUi 
l«betit  servari  vel  speetari?  Dintingue  ;  Aut  loquiiiinrde  Ktatuto, 
Uat  de  coiiHuetudine,  qiiie  respiciunt  ipsius  contractus  i-soh^nnita- 
mm^  aut  litis  onlinationem,  aut  de  liin^  quae  pertinent  ad  jurisdic- 
MMiexn  %x  ipao  contractu  eveziientis  executionia.  Primo  casu, 
HpletlQ?  ]oeu»  contractus.  Secundo  casu,  aut  qua}ris  de  \m,  quce 
MStaient  ad  litit^  ordinationein^  et  in^picitur  locus  judicii ;  aut  de 
lb  qufe  pertinent  ad  ipsiua  litis  decisionem^  et  tune,  aut  de  his^ 
|Qie  oriuntur  secundum  ipftius  contractus  naturam  temfiore  con- 
;ractua,  aut  de  his,  quie  oriuntur  ex  post  facto,  propter  negligen- 
Tel  inoram  ;  primo  casu  inspicitur  locus  contractus/  &c.^ 


Il  may  d"  ^  mU  obli^tion  and  force  »\y^l\  \te  the  nnme  ai 

;  hiU  tt  ,i\\  1«?ave  it  an  unseiiled  contract.     But  whiit- 

n^  bt  the  Ic.  I  a  «tate  im  to  Uie  olitigatioii  or  ivrncdy  <  m  con  tracts 

Il  aete  caa  bftvv  If  _  .mtbority  beyond  lis  uwd  t4nTit<»riai  jumdiction* 

aathority  1^1*7  have  in  other  states  depends  iitx>n  principltfii  o( 
cotnity  and  s  wn^t}  of  juiitioe.  The  general  prtnciple  adoptiMJ  by 
ItiUaKl  oatloos  is,  that  the  nature^  validity,  and  iiiterpretatiou  of  00a tracts 
B%  lo  Ue  goviToed  by  the  law  of  the  country  where  the  eon  tract*  are  uiadi*  or 
n  lo  be  performed.  But  liie  n?mcdicii  are  to  U?  gorerned  by  tJ^e  laws  of  tJie 
wbere  the  iiuit  is  brought;  or*  as  it  ij  ccimjiendiouiiy  exf»n«sj>ed,  by 
t  lix  fori.  No  one  will  pretend  that,  because  an  action  of  covenant  will  lie 
Ktntiicky  on  an  un^t^aled  contract  made  in  that  state.  Uicrsfore  a  Uko  action 
Hi  la  anoth«*r  state,  where  covenant  can  be  brought  only  on  a  contract 
rmmJt*  It  t«  an  appropriate  part  of  the  remedy,  which  pvcry  iitati*  |"iTe- 
lo  (la  own  tribunabit  in  Uie  same  manner  in  which  it  pr«Aoril)es  the 
ft"  h   all  suits  muat  be  brought.      The  nature,  validity*  and 

til  *  f'nnfrTif't  may  be  admittiHl  to  lr>e  the  Mime  in  b<»th  titates; 

hy  1^  I  V  in  tn  be  pitr»uc<l,  and  the  time  w ithin  which 

tiiiab^  brouirht,  ly  differ.     The  remedy,  in  Virj^inia,  mu«t  lie 

witJiin   the  time,  and  in  the  mode;  and  according  to  the  de«criptl?e 
of  the  infttniment  known  to  th«  lawn  of  Virjeinia,  and  not  by  the 
and  fhancter»  of  it  preacribed  in  another  utate.     An  iuMtrunient 
be  oi!goiiald«  In  one  9tat4*  which  yet  may  be  inc4k{^»ablo  of  iiegotiahility  by 
iBwa  of  aaothif  itate;  and  the  remexiy  utoat  be  in  tlie  courts  of  tii<<  btti.*r 
b  eoeh  faetnttiient,  according  to  its  own  lawa.      If,  then,  it  were  admitted 
t^  fiTDiiiiaftory  note  now  In  controvervy  were  a  specialty  bj  tlie  lews  of 
«  lilll  ii  would  not  help  Uie  eaae*  unlen  it  weta  abo  a  »|)ecialty 
WMiffilied  aa  tuch  by  the  lawn  of  Virginia;  for  the  lawi  of  the  Utter 
m  lo  the  limitation  of  KUJt«  in  ita  own  ooartJi,  and  aa  to  Uie 
of  tbfl  fneaning  of  tiie  word*  ummI  in  ita  own  itatntea.*      Tost, 

i  Bartcilitf.  Conn,  ad  Cod.  1.  1«  1;  Bart.  Oper.  torn.  7,  p.  i  ed.  1002;  2 
obe,  46«  p.  456«  456;  ante*  1.  801. 
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560.  Rodenburg  asserts  the  same  distinction.  *  Primnm  utamor 
vulgata  doctorum  distiuctione,  qua  separantur  ea,  qnas  litis  for- 
mam  conceruunt  ac  ordinationem,  ab  iis,  quad  decisionem  aut  ma- 
teriam.  Lis  ordinanda  secundum  morem  loci  in  quo  ventilator.'^ 
BouUenois  afl5rras  the  same  doctrine.  *  A  T^ard/  says  he,  *(iu 
principe  de  decision,  quantum  ad  litis  decisoria,  il  se  tire,  oade 
la  loi  du  contrat,  ou  de  la  loi  de  la  situation,  ou  de  la  volout^  pr^- 
sumiSe  des  parties,  lorsqu'elles  ont  contract^  ensemble  ;  en  un  mot 
la  loi  seule  de  la  jurisdiction  n'y  influe  point  comme  telle.  Di- 
versitas  fori  non  debet  meritum  causae  variare.  A  regard  des  for- 
malit^s  judiciaires,  quantum  ad  litis  ordinationem,  la  rdgle  estde 
suivre  la  procMure  et  les  usages  observfe  dans  le  lieu  ou  Ton 
plaide.'  ^  Hertius  states  the  same  point  in  his  compendious  way. 
'  Expedita  est  doctorum  responsio,  jura  judicii  tantum  in  illisob- 
sei-vanda  esse,  quae  ad  ordinem  processus  judicialis  pertinent,  etsd 
lis  sit  de  bonis  immobilibus,  in  alio  territorio  sitis.'  * 

661.  Strykius  states  it  in  the  following  language:  'Quoties- 
cunque  circa  judicii  ordinationem  controvertitur,  statuta  ioci 
judicii,  omnibus  caateris  posthabitis,  introspiciantur.  In  modo 
procedendi  consuetude  judicii  attendenda,  ubi  lis  agitatur.  In 
modo  vero  decidendi,  sen  in  ipsa  cau.^ae  decisione,  consuetudo 
litigantium,  seu  ubi  actus  est  gestus,  attendendus.'  *  Huberos 
says  :  '  Adeoque  receptum  est  optima  ratione,  ut  in  ordinandis  ju- 
diciis  loci  consuetudo,  ubi  agitur,  etsi  de  negotio  alibi  celebrate, 
spectetur.'  ^  Dumoulin  says :  '  Unde  an  instrumentum  habeat 
executionem,  et  quo  modo  debeat  exequi,  attenditur  locus  ubi 
agitur,  vel  fit  executio.  Ratio,  quia  fides  instrumcnti  concemit 
meritum,  sed  virtus  executoria  et  modus  exequendi  concemit 
processum.'  ®  Again  he  adds  :  '  Quod  in  his,  quae  pertinent  ad 
processum  judicii,  vel  executionem  faciendam,  vel  ad  ordinationem 
judicii,  semper  sit  observanda  cousuetudo  loci  in  quo  judicium 

1  Rodenburg,  de  Div.  Stat.  tit.  2,  p.  5,  n.  16;  2  BouUenois,  Appx.  p.  47;  I 
BouUenois,  660,  685,  818;  ante,  s.  325  c,  325  d,  325  A,  note  2. 

«  1  BouUenois,  obs.  33,  p.  535-546;  Id.  Prin.  G^n.  49,  p.  11. 

»  1  Ilertii  Opera,  de  CoUis.  Leg.  s.  4,  n.  70,  p.  152,  153,  ed.  1737;  Idp- 
215,  ed.  1716. 

*  Strykii  Tract,  et  Disp.  torn.  2,  p.  27;  De  Jure  Princ.  ext.  Territc.3, 
n.  34;  ante,  s.  295. 

«  Huberus,  torn.  2,  lib.  1,  tit.  3,  de  Confl.  Leg.  s.  7. 

•  1  BouUenois,  obs.  23,  p.  523,  524;  Molin.  Oper.  Comm.  ad  Cod.  1,1. 
torn.  3,  p.  554,  ed.  1681. 
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Igitalor.*^    Emerigon  i^aya  :  *Pour  tout  ce  qui  conccme  rordro 
nflici«irg»  on  doit  suivre  Tusage  du  lieu  ou  Vou  pliiide.     Pour  ce 


til  est  de  la  decision  du  fond«  on  duit  suivre,  en  rdgW  g^n^rale, 
loia  da  lieu  oil  le  coutmt  a  6x6  paea^,  Cetto  distinction  est 
loosign^  dans  tons  nos  livre»/  ^ 
562.  We  may  conclude  tliis  reference  to  the  opinions  of  foreign 
by  a  citation  from  John  Voet,  who  states  at  once  the  rule 
the  reason  of  it*  '  Quia  vero  regionuru,  eivitatum,  vicoruni 
Vafiii,  imo  contmria  tmpe  jura  sunt,  observandum  est,  quantum 
luidetn  ad  ordinem  judicii  formamque  altinet,  judict'm  nuUius  al* 
;eriijs  «^.'d  ^ui  tantuiu  fori  Iege»  sequi*  Sed  in  litis  i[>siuB  defini- 
,  si  de  solennibus  contraotus,  testamentif  vel  negutii  alterius 
tio  sit,  validum  pronunciare  debet  ac  solenne  negotium,  quo- 
bita  invenit  solennia  loci,  in  quo  illud  gestum  est,  licet 
\t  majores,  in  loco  judicii  ad  talem  actum  solennitates  re- 
|tiiiit»  essent/^ 

M8.  There  are  many  questions  however  which  may  arise  as 
0  what  are,  and  whjit  are  not,  matters  pi-operly  behmging  to  tho 
eemedjr  (ad  litis  ordlntitiouem),  and  what  are,  and  what  tire  nut, 
BSllara  properly  belonging  to  the  merits  (ad  litis  decisionem). 
fiiT  of  this  Siirt  may  be  found  collected  and  discussed  by 

arLij^  .  J   -iiis  uj>on  the  peculiarities  of  their  own  juriuprudence* 
put   they  could    not  be   made   intelligible   to  a  lawyer  under 
^Mi  oommon  biw,  without  occupying   a  space   in   explanations 
bolly  disproportionate  to  their  importance  in  a  treatise  like  the 

£64  CaitM  arinnff  under  thi  Common  Law.  —  It  may  be  of 
utility  to  intro*luce  a  few  illustrations  of  the  doctrine  aris- 
ta peculiarly  under  the  conunon-law  modes  of  proceeding,  first, 
II  fegard  to  persons  who  may  sue ;  secondly,  in  regard  to  phicrss 
proceedings ;  and  tliirdly,  in  regard  to  certain  deft^nioes  againnt 
ictioiia  arising  from  matters  ex  post  facto,  and  founded  on  local 
ftw  or  ottatomary  practice. 
S65.  Ptfiom  who  may  tue.  —  Tranj^er  of  Claim.  —  In  the  first 

i  I  BotUWaoiji,  obi.  2a«  p.  523,  d2l;  MoUa.  Oper.  Comm.  Cod.  6,  82,  tarn. 

•  1  EiMTigaa,  Tnut4  6m  Amur.  c.  4,  b.  S^  n.  2,  p,  122;  Le  Rnj  r.  Crown- 
mMM,  2  llaicm.  163.      See  slao  to  the  some  advci,  l\  Voet,  ile  Stat.  s.  10, 
Kg.  1,  0,  p.  281,  2S^,  2S0,  ed.  1715;  Itl  p.  3S8-^1,  ed.  lOCL 
a  J.  Vcwi,  ad  VmuL  1,  5,  1,  «.  Td,  p.  328. 
^  See  1  BoQUunoii,  oIm*  23»  p.  53^^-^£». 
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place,  in  regard  to  persons  who  may  sue.  It  maybe  laid  down  as 
a  general  rule  that  all  foreigners,  sui  juris,  and  not  otherwise  spe- 
cially disabled  by  the  law  of  the  place  where  the  suit  is  brought, 
may  there  maintain  suits  to  vindicate  their  rights  and  redress  their 
wrongs.  The  same  doctrine  applies  to  foreign  sovereigns  (a)  and 
to  foreign  corporations.^  (6)  But  questions  may  arise  where  the 
party  suing  is  not  the  original  party  to  the  debt  or  claim,  but  he 


^  Foreign  corporations  may  also  be  sued  in  all  cases  where  they  htve  pro- 
perty within  the  jurisdiction.  Libbey  v,  Hodgson,  9  N.  H.  394 ;  but  qusre  of 
some  of  the  doctrines  in  the  case,  (c)  Story,  £q.  PI.  s.  55 ;  Hullett  v.  King 
of  Spain,  2  Bligh,  N.S.  51;  1  Dow  &  CI.  169;  1  CI.  &  F.  333;  Colombian 
Government  v,  Rothschild,  1  Sim.  94 ;  South  Carolina  Bank  v.  Case,  8  B.  & 
C.  427;  Berne  p.  Bank 'of  England,  9  Ves.  347;  Silver  Lake  Bank  p.  North, 
4  Johns.  Ch.  (N.  Y.)  370;  Bank  of  Augusta  v.  Earle,  13  Pet.  519,  588,589.  (d) 


(a)  See  The  Sapphire,  11  Wall.  164; 
Hullett  V.  King  of  Spain,  1  Dow  &  CI. 
109.  It  was  recently  decided  in  Eng- 
land, after  much  discussion,  that  the 
United  States  of  America  might  main- 
tain a  suit  in  England  in  its  own  name, 
and  not  merely  in  the  name  of  the 
President.  United  States  o.  Wagner, 
Law  Rep.  2  Ch.  582,  overruling  the 
decision  of  Wood,  V.C,  in  Law  Rep. 
3  Eq.  724. 

As  to  suits  against  foreign  sove- 
reigns, see  Duke  of  Brunswick  v.  King 
of  Hanover,  2  II.  L.  C.  1 ;  De  Haber  v. 
Queen  of  Portugal,  17  Q.  B.  171. 

(b)  Railroad  Co.  r.  Harris,  12  Wall. 
65.  Such  corporations  may  sue  in 
contract,  or  in  trover,  or  in  real  ac- 
tions. British  America  Land  Co.  v. 
Ames,  6  Met.  (Mass.)  391;  Society  for 
Propagating  Gospel  v.  Wheeler,  2  Gall. 
105;  Runyan  v.  Coster,  14  Pet.  122; 
American  Ins.  Co.  ».  Owen,  15  Gray 
(Mass.)  493.  And  they  may  levy  ujx)n 
the  judgment  like  natural  persons. 
See  Bard  i\  Poole,  2  Kern.  495;  New 
York  Diy  Docks  v.  Hicks,  5  McLean, 
111;  Lathrop  v.  Commercial  Bank, 
8  Dana,  114;  Lumbard  v.  Aldrich, 
8  N.  H.  31 ;  Merrick  v.  Van  Santvoord, 
34  N.  Y.  208.  For,  as  we  have  else- 
where seen,  whatever  may  be  said 
concerning  corporations  created  by  a 


foreign  power,  their  existence  will  be 
recognized  and  respected  if  not  iooon- 
sistent  with  domestic  law.  Ante,  i. 
106,  note ;  Merrick  v.  Van  SantToord, 
supra;  Christian  Union  v.  Yount,  101 
U.  S.  352;  Cowell  o.  Springs  Co., 
100  U.  S.  55;  Williams  v.  Creswell, 
51  Miss.  817. 

The  rights  of  foreign  receivers  will 
also  be  recognized  when  not  in  conflict 
with  the  claims  of  domestic  attaching 
creditors,  in  case  perhaps  there  is  no 
intervention  by  creditors  of  the  party 
represented  by  the  receiver.  Kurd  r. 
Elizabeth,  41  N.  J.  1;  Cooke  r.  Or- 
ange,  48  Conn.  401;  Pond  ».  Cooke, 
45  Conn.  126;  Blake  Crusher  Co.  r. 
New  Haven,  46  Conn.  473.  Bagbyr. 
Railroad  Co.  86  Penn.  St.  291,  where 
a  foreign  creditor's  claim  was  rejected 
in  favor  of  the  foreign  receiver,  oq 
grounds  of  res  judicata. 

(c)  See  Danforth  v.  Penny,  3  Met 
(Mass.)  564;  Peckham  v.  North  Parish 
in  Haverhill,  16  Pick.  (Mass.)  274; 
McQueen  v.  Middletown  Manof.  Co. 
16  Johns.  (N.  Y.)  5. 

(rf)  But  if  the  foreign  corporation 
has  no  place  of  business  in  the  state, 
and  is  not  doing  business  there,  it 
cannot  be  sued  there  upon  a  foreign 
contract.  Camden  Mill  Co.  «.  Swede 
Iron  Co.,  32  N.  J.  15. 
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takes  a  derivative  title  only  from  the  original  party,  as  where  he  is 
an  assignee  or  grantee  or  donee  of  the  debt  or  other  claim*  We 
have  already  had  occasion  to  take  notice  of  a  peculiarity  of  the 
common  law,  that  debts  and  chose 3  in  action  are  not,  with  the  ex- 
ception of  negotiable  promissory  notes  and  bills  of  exchange,  as- 
signable.* Hence  if  any  other  debt  or  chose  in  action,  such  as  a 
bond,  or  a  covenant^  or  other  contract^  is  assigned,  no  action  can 
be  maintained  thereon  in  a  common-law  court  by  the  assignee  in 
his  owTi  name.^  The  same  rule  has  been  applied  to  assignments 
of  debts  or  choses  in  action,  made  in  foreign  countries,  although 
the  assignee  might  be  entitled  to  found  an  action  thereon  in  such 
foreign  country  in  his  own  name,  in  virtue  of  such  assignment-' 
For  (it  has  been  said)  the  inquiry  in  whose  name  the  suit  is  to 
be  brought,  belongs  not  so  much  to  the  right  and  merit  of  the 
claim,  as  to  the  form  of  the  remedy.  No  distinction  seems  to 
have  been  made  in  Enghind  as  to  the  right  to  sue,  between  tlie 
eaae  of  an  assignee  by  the  private  voluntary  act  of  the  assignor, 
and  an  assignee  by  operation  of  law  by  an  assignment  in  invitum 
tinder  the  bankrupt  laws.  Thus  it  has  been  held  that  a  Scotch 
assignee  of  a  bankrupt  could  not  maintain  a  suit  in  his  own  name 
in  England  for  a  chose  in  action  of  the  bankrupt,  which  was  ad- 
mitted to  pass  under  the  assignment.*     In  America  contradictory 

1  Ante,  8.  854,  355,  395-400. 

•  3  Burge,  Col.  &  For,  Law,  pt.  2,  c.  20,  p.  777,  778;  Wolf  v.  Oxholme, 
6  M,  &  8.  99;  ante,  s.  351,  355. 

•  Wolff  V.  Oxholme,  0  M.  &  S.  99;  Folliott  v,  Ogden,  1  II.  BL  131;  Innea 
V.  Dunlop,  8  T.  R.  595;  Jeffreys.  McTaggart,  6  M.  &  S,  120. 

•  JefTery  v.  McTaggart,  6  M,  &  S.  1:26,  and  Wolff  r.  Oxholme,  6  M.  &  S, 
W'  But  see,  iu  Smiib  v,  Buchaiiau,  1  East,  11,  the  dictum  of  Lord  Kenyon 
to  the  contrary.  In  Alivon  t\  Fiirnival,  1  C,  M*  &  R.  277,  two  out  of 
three  syndics  of  a  French  bankrupt  sued  n  debtor  of  the  bankrupt  in  their 
own  names  in  England;  and  the  objection  was  taken  that  they  had  no  title  to 
sae.  The  court  ovemiied  the  objection.  Air.  Baron  Parke,  in  delivering  the 
judgment  of  the  court,  said:  *  Lastly,  it  is  said  that,  though  two  may  act  and 
bring  an  action,  yet  they  must  sue  in  the  name  of  aU.  Now  th*^  effect  of  the 
testimony  of  Colin  is  that  two  may  sue  in  France  without  a  third,  and  the 
wiineSA  for  the  defendant  does  not  prove  the  contrary,  and  there  seems  no 
ttMOQ  wh}'  it  should  not  be  so.  The  proi>erty  in  the  effects  of  the  bankrupt 
Am  not  appear  to  be  absolutely  transferred  to  these  syndics  iu  the  way  that 
thooe  of  a  bankrupt  are  in  this  countrj^;  but  it  should  seem  that  the  syndics 
act  a»  mandatories  or  agents  for  the  creditors,  the  whole  three,  or  any  two  or 
one  of  thera,  having  the  power  to  sue  for  and  recover  the  debts  in  their  own 
namea.  This  is  a  peculiar  right  of  action ,  created  by  the  law  of  that  coun- 
try; and  we  think  it  may  by  the  comity  of  nations  be  enforced  in  tliis^  aa 
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decisions  have  been  made  upon  the  same  point,  some  courts  affirm- 
ing, and  others  denying,  the  right  of  the  assignee  to  sue  in  hi» 
own  name,  although  the  weight  of  authority  must  now  be  ad- 
mitted to  be  against  the  right.^ 

566.  The  reasoning  of  these  decisions  seems  equally  to  apply 
to  the  case  of  a  foreign  assignee  by  the  voluntary  act  of  the 
party,  even  where  he  could  sue  in  his  own  name  in  the  country 
in  which  the  assignment  was  made,  although  certainly  there  is 
room  for  a  distinction  in  such  a  case,  and  it  has  sometimes  been 
recognized.  Thus  in  a  case  where  the  assignee  of  an  Irish  judg- 
ment brought  a  suit  in  his  own  name  in  England,  such  a  judg- 
ment being  assignable  in  Ireland,  so  as  to  vest  a  title  at  law  in 
the  assignee,  the  Court  of  Common  Pleas  held  that  he  was  en- 
titled to  recover  ;  because  (as  it  should  seem)  a  legal  title  by  the 
lex  loci  vested  in  him,  and  the  case  was  not  to  be  governed  by 
the  law  of  England,  as  the  assignment  was  in  Ireland.^  The 
distinction,  although  nice,  is  at  the  same  time  clear;  for  the 
remedy  is  sought  upon  a  legal  right,  vested  ex  directo  by  the  lo- 
cal law  in  the  assignee  against  the  judgment  debtor.  There 
does  not  seem  therefore  any  solid  ground  upon  principle  why 
a  right  confessedly  legal  in  the  country  where  it  originated,  and 
passing  a  direct  and  positive  fixed  title  in  the  assignee,  should 
not  have  the  same  remedy  in  every  other  country  which  legal 
fixed  titles  in  the  party  are  there  entitled  to.  It  is  assuming  the 
very  ground  in  controversy  to  assert  that  it  is  a  mere  equitable 

much  as  the  right  of  foreign  assignees  or  curators,  or  foreign  corporations  ap- 
pointed or  created  in  a  difiPerent  way  from  that  which  the  law  of  this  country 
requires.  Dutch  West  India  Company  ».  Moses,  1  Str.  612;  National  Bauk  r. 
De  Bernales,  1  Ry.  &  M.  190;  Solomons  v.  Ross,  1  H.  Bl.  131,  n.  We  do  not 
pronounce  an  opinion,  whether  this  objection  is  available  on  the  plea  of  nil 
debet,  or  ought  to  have  been  pleaded  in  abatement  (though  we  were  mach 
struck  with  the  argument  of  the  learned  counsel  for  the  plaintiff),  as  we  thiuk 
it  is  not  available  at  all  upon  the  evidence  in  this  case.'  See  also  ante,  s.  419? 
420. 

^  See  ante,  s.  358,  359,  419,  420;  Milne  v,  Moreton,  6  Binn.  (Pa.)  374; 
Groodv^in  v.  Jones,  3  Mass.  514,  519;  Dawes  r.  Boylston,  9  Mass.  357;  Orrr. 
Amory,  11  Mass.  25;  Ingraham  v.  Greyer,  13  Mass.  146,  147;  Byrne  r.  Walker, 
7  Serg.  &  R.  (Pa.)  483;  Bird  r.  Caritat,  2  Johns.  (N.  Y.)  342;  Birdr.  Pier- 
pont,  1  Johns.  (N.  Y.)  118;  Murray  r.  Murray,  5  Johns.  Ch.  (N.  Y.)^f\ 
Brush  V,  Curtis,  4  Conn.  312;  Raymond  v.  Johnson,  11  Johns.  (N.  Y.)488; 
Holmes  ».  Remsen,  4  Johns.  Ch.  (N.  Y.)  460,  485. 

2  O'Callaghau  v.  Thomond,  3  Taunt.  82,  84;  ante,  8.  355;  3  Barge,  Col.  & 
For.  Law,  pt.  2,  c.  20,  p.  777,  778. 
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till©  s  for  the  local  law  has  adjudged  it  otherwise,  and  Tested 

,Uke  original  title  ^x  diiecto  in  the  asbignee.     In  the  common  caso 

where  an  executor  or  administrator   indorses  negotiable   [mper 

|iti  the  country  from  which   he   derives  his  administrative  au- 

ibority,  no  one  will  doubt  lhnt  the  legal  title  parses  to  the  indor* 

lee,  and  that  he  may  sue  thereon  in  any  other  country  in  his 

owii  name  ;  and  yet  such  an  indorsement  in  another  country*  by 

the  executor  or  admiiuii^tnitor  would  not  be  admirted   to  have 

l^g^ch  validity  or  efiV  ctJ     However,  the  doctrine  of  thid  ease 

HWpitti  much  doubt4.«d  ;  and  therefore  it  can  scarcely  l>e  thought 

Id  be   unexceptionable   in   point  of  authority.     Tliere   are  cer* 

laicily  dicta  and   decisions  which  are  pointedly  the  other  way, 

in  which  it  is  said   that  the  suit  must  be  brought  in  the 

of  the  assignor,  if  the  lex  fori  requires  it*  («) 


>  Ant^  t.  333  a.  354, 358,  .^59 ;  TritnUy  p.  Vignier,  1  Bing.  N.  C.  151, 15^,  IflO. 
*  Tbe  dicititn  of  Lord  Lnughborou^h  in  Follictt  p.  Qgdon,  I  H.  Bl»  135* 
iftd  thiit  of  I^nl  Klltnborough  in  Wolff  i\  Oiholme,  (S  M.  &  S.  92.  ftO,  are  to 
ttliadbct.  But  i\w  nvi-nt  cai^e  of  Alivon  v.  Funiivid,  1  C.  M.  &  li.  277,  2a«» 
In^M  far  x%  it  goes  upiioUis  it.  Ante,  «.  505.  note.  Bee  him  RcibinBon 
CtaipWll.  a  WlMMt,  212.  Thp  QAMe  of  Wolff  p.  Oiliolme,  6  M.  &  8.  DL\  ^. 
fcf  perhaps  he  dUtingtiiwhaMe  in  itn  circuriisUuces^as  well  a»  in  tbe  reMOn* 
liif  ol  tlie  courU  Lord  BilcnlH>rijti^irti  Inngimga  in  the  last  ease  wa»  nn  foK 
r  •  One  of  the  poiuU  in^tfiUHl  ujon  in  Uio  argninent  for  the  defendant  wm 
Ihai  this  alignment  and  the  »nit  inMiituted  upon  it  were  n  bnr  to  Uic  plain  tiff  ^a 
;  but  wrt  think  Umt  th<*y  cannot  have  that  effect.  The  asisignoe  oonid 
iOfp  in  thf»  conrtM  of  Lliiti  country  in  his  own  nnnio;  the  action  mM^t  havt 
bftragbl  biite  in  the  names  of  thfi  original  creilitors,  even  if  Lhcy  had  w^ 
'  lb*  d»bl  for  a  valuable  coniiideration ;  and  although  the  a^Aignment  gave 
llw  mmkgam  a  right  to  aue  in  bin  own  nani«  in  Denmark,  yet  the  deltndjuit 
nol  appear  to  have  been*pri*judic©d  by  that  rneaaure  even  there,  not  baa 
Htj  material  oonM^^tsence  reault<:d  tliet^fhun.  Aiul  we  c< insider  lli*?  caA<?  to 
blMid  now  junt  as  it  would  bare  dune  if  no  aMMtgii merit  had  Lieen  ntadt*.  and  if 
•  nmark  lirvd  b'*en  brought  by  the  pUintrff«  themseivea*  in»t«ml  uf 

li,  ivd   by  thfir  tnistcesi/      8ee  ante.  h.  358,  $50,  3119,  nol*j.     S^ns 

Traabirr  e.  F,rprbart»  li  Gin  &  J.  (Md.)  234;  McHae  p.  Mattoun,  10  Kck* 
plaM  )  52;  Penmall  r\  I>wight,  2  Ma*s.  SI;  3  Burgt*,  Cob  &  Fur.  Law,  pt  2, 
r.  90*  p.  777,  778.  Tliii  nubjeot  i»  ably  diBCUJ»ed  on  different  «idcji  in  two 
T-^'-'—  -n  the  American  Juriiit,  via.:  in  the  nutnlscr  for  Janmiry,  1833  (voL  0, 
itl  in  the  nnmi>er  lor  January,  Wit  (vol.  lit  p.  101),  to  which  1  gladly 
▼Iff  M  gtriog  a  more  natii^factory  view  of  thi«  subject  than,  with  n^ffrcnce  to 
liwiof  thm  pr»**ent  wurk,  i  bftvii  hi*en  aM«  to  givip.  It  may  be  tliontjht 
llMteMeof  foreign  otecntrirA  and  adniiniiitratrinit  aa  aaaignco*  ^  n 

d  law  of  the  ilac6ai»ed*ii  t^hUii^,  hUkOtb  n{x»n  a  «imilar  grouud.     Bni  ^ 


(«)  Sm  Worn  r  Kutting,  U  Cmv. 
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667.  Instruments  under  Seal.  —  Another  illustration  may  be 
taken  from  the  forms  of  action  upon  instruments  under  seal 
Thus  in  Virginia  a  contract  to  pay  money,  with  a  scrawl  instead 
of  a  seal,  is  treated  as  a  sealed  instrument,  so  that  debt  lies  upon 
it  in  that  state.  But  in  New  York,  where  such  a  scrawl  is  not 
treated  as  a  seal,  the  remedy  must  be  as  upon  an  unsealed  simple 
contract.^  (a)  The  same  doctrine  has  been  maintained  in  Eng- 
land upon  an  instrument  executed  in  Jamaica,  where  there  was 
no  seal,  but  a  mark  or  scrawl  in  the  place  where  the  seal  is 
usually  aiBxed.^  On  the  other  hand,  a  single  bill  is  deemed  in 
Virginia  not  to  be  a  specialty  ;  in  Maryland  it  is  otherwise.  A 
remedy  brought  in  Maryland  upon  such  a  single  bill,  executed 
in  Virginia,  cannot  be  by  an  action  of  assumpsit,  as  upon  a  sim- 
ple contract,  but  must  be  by  action  of  debt,  as  upon  a  specialty.* 

668.  Process.  —  Melan  v.  Fitz  James.  —  In  the  next  place  as 
to  process  and  proceedings.  There  is  no  controversy  that  in  a 
general  sense  the  mode  of  process  constitutes  a  part  of  the 
remedy.  But  the  question  has  arisen  whether,  upon  contracts 
made  in  a  foreign  country,  and  which  by  the  laws  of  that  coun- 
try are  precluded  from  being  enforced  by  a  personal  arrest  or 
imprisonment,  the  like  exemption  applies  in  suits  to  enforce 
them  in  another  country  where  such  process  constitutes  a  part 
of  the  remedial  justice.  Such  a  contract  existed,  or  was  sup- 
posed to  exist,  in  a  case  where  a  bond  given  in  France,  and  sued 
in  England,  was  understood  to  bind  the  property  and  not  the 
peraon  of  the  party  in  France.*  On  that  occasion  Lord  Chief 
Justice  Eyre  said :  '  If  it  appears  that  this  contract  creates  no 
personal  obligation,  and  that  it  could  not  be  sued  as  such  by  the 
laws  of  France,  on  the  principle  of  preventing  arrests  so  vexa- 
tious as  to  be  an  abuse  of  the  process  of  the  court,  there  seems 

to  me  to  proceed  on  principles  materially  different,  applicable  to  rights,  sod 
not  merely  to  remedies.     Ante,  s.  399,  note,  s.  420,  512,  513. 

1  Warren  r.  Lynch,  5  Johns.  (N.  Y.)  289.  See  also  Andrews  r.  Hcrriot,4 
Cow.  (N.  Y.)  508.     But  see  Meredith  v  Hinsdale,  2  Caines  (N.  Y.)  362. 

«  Adam  v,  Kerr,  1  B.  &  P.  360.  See  also  Bank  of  the  United  SUtea  t. 
Donnally,  8  Pet.  361 ;  ante,  s.  558,  note. 

»  Trasher  v,  Everhart,  3  Gill  &  J.  (Md.)  234;  Bank  of  the  United  States*. 
Donnally,  8  Pet.  361 ;  ante,  s.  558,  not€. 

*  Melan  t;.  Fitz  James,  1  B.  &  P.  138;  3  Burge,  Col.  &  For.  Law,  pk.  2,  c  20, 
p.  766-768. 

(a)  See  Le  Roy  v.  Beard,  8  How.  464. 
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to  be  a  fair  ground  on  which  the  court  may  interpose  to  prevent 
a  proceeding  so  oppressive  as  a  personal  arrest  in  a  foreign  coun- 
tiy,  at  the  commencement  of  a  suit,  in  a  case  which,  as  far  as 
one  can  judge  at  present,  authorizes  no  proceeding  against  the 
person  in  the  country  in  which  the  transaction  passed.  If  there 
could  he  none  in  France,  in  my  opinion  there  can  be  none  here. 
I  cannot  conceive  that  what  is  no  personal  obligation  in  the 
country  in  which  it  arises,  can  ever  be  raised  into  a  personal 
obligation  by  the  laws  of  another.  If  it  be  a  personal  obligation 
there,  it  must  be  enforced  here  in  the  mode  pointed  out  by  the 
law  of  this  country.  But  what  the  nature  of  the  oljligation  is, 
niust  be  determined  by  the  law  of  the  country  where  it  was 
entered  into  ;  and  then  this  country  will  apply  its  own  law  to 
enforce  it.*  *  And  accordingly  the  court  discharged  the  party 
from  the  arrest. 

569,  The  Principle,  —  There  does  not  seem  the  least  reason 
to  doubt  the  entire  correctness  of  the  doctrine  thus  laid  down. 
If  the  contract  creates  no  personal  obligation,  but  an  obligation 
in  rem  only,  it  cannot  be  that  its  nature  can  be  changed,  or  its 
obligation  varied,  by  a  mere  change  of  doraiciL  That  would  be 
to  contradict  all  the  principles  maintained  in  all  the  authorities, 
that  the  validity,  nature,  obligation,  and  interpretation  of  a  con- 
tract are  to  be  decided  by  the  lex  loci  contractus*^  A  suit  in 
personam  in  England  could  not  be  maintained  except  upon  some 
contract  which  bound  the  person.  If  it  bound  the  property 
only«  the  proceeding  should  be  in  rem  ;  and  if  in  express  terms 
the  party  bound  his  property  only*  and  exempted  himself  from 
a  personal  liability,  no  one  would  doubt  that  a  suit  in  personam 
would  not  be  maintainable.  The  same  principle  would  apply, 
if  the  laws  of  a  country  should  declare  that  certain  classes  of 
contracts  should  not  liind  the  person  at  all,  hut  only  property, 
or  a  particular  species  of  propert}'*  Such  laws  do  probably  exist 
in  some  countries.  But  it  does  not  follow,  because  a  personal 
remedy  is  not  given  by  the  laws  of  a  country,  that  therefore  there 
10  no  persoutTl  obligation  in  a  contract.^  (a) 

1  Ibid.     See  also  Obio  Ins.  Co.  t^  Edmondson,  5  La.  2d5,  3O0. 

«  Ante.  fl.  t?6:}^273;  3  Burge,  Cob  &  For.  Law,  pt  2,  c.  20,  p.  765,  766,  778. 

*  Talleyrand  i*.  Boulanger,  3  Ves*  447;  Flat:k  \>.  Holm,  1  Jac.  &  W,  405* 

f  (d)   See  Liverpool  Credit  Co.  v*    men  ting  oa  Talleyrand  v.  Boola&ger, 
ater,  L*  R.  3  Ch*  App.  479,  com-    supra* 

60 : 
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570.  Its  Application.  —  The  real  difficulty  lies  not  in  the 
principle  itself,  but  in  its  application.  There  is  a  great  distinc- 
tion between  a  contract  which  ex  directo  excludes  personal  lia- 
bility, and  a  contract  made  in  a  country  which  binds  the  party 
personally,  but  where  the  laws  do  not  enforce  the  contract  in 
personam,  but  only  in  rem.  In  the  latter  case  the  remedy  con- 
stitutes no  part  of  the  contract.  The  liability  is  general,  so  far 
as  the  acts  of  the  parties  go,  and  the  mode  of  enforcing  is  a  mere 
matter  of  municipal  regulation.  It  is  strictly  a  part  of  the  lex 
fori,  and  may  be  changed  from  time  to  time,  as  the  legislature 
may  choose.^  This  was  the  view  of  the  matter  taken  by  Mr.  Jus- 
tice Heath  in  the  case  alluded  to  ;  for  he,  in  dissenting  from  the 
opinion  of  the  court,  did  not  deny  the  principles  of  the  decision, 
but  held  that  the  contract  was  personal.  *  We  all  agree,'  said 
he,  '  that  in  construing  contracts  we  must  be  governed  by  the 
laws  of  the  country  in  which  they  are  made,  for  all  contracts 
have  reference  to  such  laws.  But  when  we  come  to  remedies,  it 
is  another  thing.  They  must  be  pursued  by  the  means  whidi 
the  law  points  out  where  the  party  resides.  The  laws  of  the 
country  where  the  contract  was  made  can  only  have  reference 
to  the  nature  of  the  contract,  not  to  the  mode  of  enforcing  it 
Whoever  comes  voluntarily  into  a  country  subjects  himself  to 
all  the  laws  of  that  country,  and  therein  to  all  the  remedies  di- 
rected by  those  laws  on  his  particular  engagements.'  ^ 

571.  The  Better  Opinion.  — The  doctrine  of  this  case  has  been 
sometimes  followed  in  America.^  But  the  better  opinion  now  es- 
tablished both  in  England  and  America  is,  that  it  is  of  no  conse- 
quence whether  the  contract  authorizes  an  arrest  or  imprisonment 
of  the  party  in  the  country  where  it  was  made,  if  there  is  no  ex- 
emption of  the  party  from  personal  liability  on  the  contract.  He 
is  still  liable  to  arrest  or  imprisonment  in  a  suit  upon  it  in  a  fo- 
reign country,  whose  laws  authorize  such  a  mode  of  proceeding  as 
a  part  of  the  local  remedy.*     In  a  recent  case  in  England,  where 

1  See  Ogden  v,  Saunders,  12  Wheat.  213. 

^  Melan  v.  Fitz  James,  1  B.  &  P.  142;  Hinkley  v,  Marean,  3  Mason,  88; 
Titus  V.  Ilobart,  5  Mason,  378. 

»  Symonds  v.  Union  Ins.  Co.,  4  Dall.  (Penn.)  417. 

*  See  Imlay  y.  Ellefsen,  2  East,  453;  Peck  v.  Ilozier,  14  Johns.  (X.  Y?)^6: 
Robinson  v.  Bland,  2  Burr.  1089;  Hinkley  v.  Marean,  3  Mason,  ^^\  Titnsr. 
Hobart,  5  Mason,  378;  Smith  v.  Spinolla,  2  Johns.  (N.  Y.)  198,  200;  De  la 
Vega  V.  Vianna,  1  B.  &  Ad.  284;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  20,  p.  766- 
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tie  plaintiff  and  defendant  were  both  foreigners^  and  the  debt  wan 
N>tiljuct€d  in  a  country  by  whose  laws  the  defendant  would  not 
,Te  been  liable  to  arrest,  an  application  wa^  made  to  discharge 
0 defendant  frc^m  arrest  on  that  account ;  but  the  court  refused 
ap[iIication.  Lord  Tenterden  on  that  occanion,  in  delivering 
opinion  of  the  court,  said  :  *  A  person  suing  in  this  country 
Host  take  the  law  as  he  finds  it.  He  cannot  by  virtue  of  any  regu- 
Rticm  in  hi»  own  country  enjoy  greater  advantages  than  other 
utiofs  here.  And  he  ought  not  therefore  to  be  deprived  of  any 
nperior  advantage  which  the  law  of  this  country  may  confer* 
le  is  to  have  the  same  righta  which  all  the  subjects  of  thid  king* 
mre  entitled  to/  *  (a)  The  same  doctrine  has  been  solemnly 
inlgated  by  the    House   of  Lords  on   a   still   more    recent 


Ju^ffmenU  and  Exeeutionn.  —  The  like  principles  apply  to 
form  of  judgmentj»  to  be  rendered,  and  of  executions  to  be 
;ed  in  snita.  They  must  conform  to  the  les  fori«  although 
iy  defendant  may,  in  his  domestic  fonim,  have  been  en- 
a  judgment  exempting  his  person  from  imprisonment,  in 
of  a  discharge  under  an  insolvent  law  existing  there,  and 
which  he  had  there  judiciall)'  obtained  the  benefit.^  And  it 
make  no  difference  in  such  ciise  whether  the  contract  sued 
made  in  a  state  granting  such  discharge  or  not,  or 
hetber  the  parties  were  citiieus  of  that  state  or  not.  The  effect 
r  tnch  a  discharge  is  purely  locaL  It  is  adflressed  solely  Uy  the 
lourla  of  the  state  under  whose  authority  the  exemption  is  al- 
owed.  But  it  has  nothing  to  do  with  the  proeesa,  proceeding8» 
judgments  of  the  courts  of  other  states,  which  arc  to  be  go- 
^ni«d  altogether  by  their  own  municipal  jurisprudence*  Wher- 
rvET  a  remedy  is  sought*  it  is  to  be  administered  according  to  the 

Atwal«r  P,  Tbirnsend,  4  C^an*  47;  Woodbridgi  p,  Wright,  »  Conn.  6S8, 
Smith  p.  ricsUr.  4  Cona.  49* 

la  Vi^  p,  Viannii^  1  B.  &  Ad  2SI*    See  al»  Whittemorf  p.  Adams,  2 
(K.  V,)  G2«;  Wmitig«  v.  CoMeqiia,  I  Pet.  C.  C.  317;  Court-)U  r  Cv- 
l  Wiuh.  C.  C.  S70;  Bird  r.  Caritat,  2  Jolint,  (K.  Y,)Ma;  Wajmaa 
Soothwarrl,  10  Hlicnt  L     S**e  Henry  oti  Foreign  Law,  p.  J*l-^, 
in  B.  tifipmAiin,  5  CI.  &  K,  I.  13-15;  ante*  n,  557,  note, 
iklmy  r.  Mnrviyi,  3  Mjinon,  Sfl;  Titiw  v,  H«>h*rt,  5  Umfon,  87S;  Atwaler 
id,  I  Conn.  47;  WcxKlbridg©  v.  Wright.  3  Conn.  523,  520;  Smith  v. 
i  Conn.  41»;  3  B«rg«»,  CoU  &  For.  Uw,  [>i.  2*  c.  21,  *.  7\  p.  B7«,  lS7«. 

(e)  See  Koouan  p.  Kemp,  94  Hd.  73. 
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lex  fori,  and  such  a  judgment  is  to  be  given  as  the  laws  of  tbe 
state  where  the  suit  is  brought,  authorize  and  allow,  and  not  such 
a  judgment  as  the  laws  of  other  states  authorize  or  require.^  (a) 

573.  Foreign  Jurists.  —  The  general  doctrine  is  stated  in  am- 
ple terms  by  Paul  Voet.  ^  Quid,  si  actiones  sint  intentandss,  et 
quidem  personales,  an  sequemur  statutum  domicilii  debitoris,  an 
statutum  loci  ubi  exigi  vel  intentari  poterunt?  Respondeo,  etsi 
bene  multi  velint  tales  actiones  certo  loco  non  circumscribi,  in- 
specta  tantum  ilia  corporali  circumscriptione,  ut  tamen  eas  velint 
censeri  de  loco  ubi  agi  et  exigi  possunt.'  ^  Again  he  adds :  *  Sed 
revertar,  unde  fueram  digressus,  ad  concursum  statutorum  yaii- 
antium  circa  judicia.  Ubi  occurrunt  nonnulla  circa  solemnia  in- 
judiciis  servanda,  circa  tempora,  (iautiones,  probationes,  causaram 
decisiones,  executiones,  et  appellationes.  Finge,  enim,  alia  ser- 
vari  solemnia,  in  loco  domicilii  litigatoris,  alia  in  loco  contractos, 
alia  in  loco  rei  sitae,  alia  in  judicii  loco.  Qusenam  spectanda  so- 
lemnia ?  Respondeo  ;  Spectanda  sunt  solemnia,  id  est,  stylos  jn- 
dicis  fori  illius,  ubi  litigatur.  Idque  in  genere  verum  est,  are 
loquamur  de  civibus,  sive  forensibus ;  statuta  quippe  circa  solem-' 
nia  meo  sensu  mixti  erant  generis ;  adeoque  vires  exserunt  tarn- 
intraquam  extra  territorium,  tam  in  ordine  ad  incolas,  quam  ad 
exteros.'  ^ 

574.  The  same  doctrine  is  fully  confirmed  by  John  Voet,  as  a 
received  doctrine  of  foreign  law.  *  Multis  prseterea  in  locis  id  ob- 
tinet,  ne  duo  ejusdem  provinciae  seu  territorii  incolse  se  invicem, 

^  Hinkley  v.  Marean,  3  Mason,  88;  Titus  o.  Hobart,  5  Mason,  378;  Atwater 
V,  Townsend,  4  Conn.  47 ;  Smith  v.  Healey,  4  Conn.  49 ;  Woodbridge  p.  Wright, 
3  Conn.  623.     See  also  Suydam  v.  Broadnax,  14  Pet.  67. 

2  P.  Voet,  ad  Stat.  s.  10,  c.  1,  n.  2,  p.  281,  ed.  1715;  Id.  p.  340,  ed.  1661. 

»  Id.  n.  6,  p.  285,  ed.  1715;  Id.  p.  345,  346,  ed.  1661. 

(a)  See  Toomer  r.  Dickerson,  37  ment  for  the  penalty  remaining  m  » 

Ga.  440.     And  it  often  happens  that,  pledge  for  future  performance,  npon 

by  reason  of  the  form  of  a  judgment  which,  by  the  local  law,  the  obligee  is 

rendered  in  a  foreign  jurisdiction,  no  entitled   to  bring  scire  facias,  from 

adequate  remedy  can  be  found  out  of  time  to  time,  as  successive  breaches 

the  particular  place  where  rendered,  occur,  and  obtain   a  reassessment  of 

Thus  in  regard  to  bonds  with  penal-  damages  and  another  execution  for 

ty  for  the  performance  of  successive  each ;  no  recovery  upon  the  judgment 

or  continuing  obligations  or  duties:  for  the  penalty  can  be  had,  the  adju- 

where  npon  default  the  obligee  has  dication  in  that  form  not  importing 

brought  suit  and  obtained  judgment  an  absolute  debt     Dimick  p.  Brooks* 

for  the  penalty,  with  an  assessment  of  21  Vt.  509 ;  Battey  ».  Uolbrook,  U 

damages  for  past  breaches,  the  judg-  Gray,  212;  post,  s.  609. 
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aut  bona,  sistaut  in  alia  territorio.  Sic  duo  Brabantini  sg  iuvicem 
non  extra  Brabantiam  ;  duo  HoUaodi  non  extra  Holland  urn,  etc. 
Quod  81  quia,  neglecta  statuti  dispoaitiooe,  coiieivem  aut  bonaejua 
alibi  stiterit,  litis  movenda)  gratia,  nou  peccabunt  quidem  istius 
loci  judices,  si  arrestum  confirment ;  cum  non  ligentur  alieni  ter- 
ritorii  legibus  talem  arrestatioiiem  coucivium  vetantibu8.  Sed, 
qui  ita  detentus  litigare  coactus  est,  recte  petet  a  sue  judice,  con- 
demnari  concivein»  ut  arresti  vinculum,  contra  statuti  domicilii 
prohibitionem  alibi  impositum,  remittat,  litique  alibi  ccBpta3  cum 
impensis  renuDciet,  ac  soUMt  mulctam  gtatuto  dictatara.' ^  And 
he  proceeds  to  add  that  in  some  places  the  practice  in  in  suits  be- 
tween two  foreigners  belonging  to  one  and  the  same  country,  to 
remit  the  parties  to  their  domestic  forum  ;  which  however  is  done, 
not  as  a  matter  of  right  or  duty,  but  of  comity,  or  from  policy,  to 
prevent  injurious  delays  to  the  suit^  of  their  own  citizens,  ^  Quod 
tamen  vel  ex  comitate  magis,  quam  necessitate  fit,  ve!  magis  ad 
declinandani  nimiam  litium  frequentiam  judicibus  molestam,  civi- 
bus  inde  suaram  liLiom  protelationem  patientibus  damnosam/* 

574  a,  Domouliu  also  affirms  a  similar  doctrine  in  the  passages 
already  cited,  '  Unde,  an  instruraentum  habeat  executionem,  et 
qiiomodo  debeat  exequi,  attenditur  locus,  ubi  agitnr,  vel  fit  exe- 
cution Ratio,  quia  fides  iustrumenti  concernet  meritum  ;  sed  vir- 
tus executoria  et  modus  exequendi  concernit  processum.^  Quod 
in  his,  quae  pertinent  ad  processum  judicii,  vel  executionem  fa- 
ciendam,  vel  ad  ordinationem  judicii,  semper  sit  observanda  con- 
suetudo  loci,  in  quo  judicium  agitatur/  ^  Burgundus  is  equally 
expressive.  *  Eodem  modo  dicemus,  in  contexanda  actione,  fori 
consuetiidines  o!)servandas  esse,  ubi  contenditur,  quia  et  in  judi- 
ciis  quasi  contrahitur.  Idem  in  arrestis  sen  manuum  injectioni- 
bus  tenendum  est«  ut  scilicet  consuetudinem  loci  spectemus,  ubi 
B  facta  est  man  us  injectio:  quia  arrestatio  apud  nos  ingressus  est 
H  judicii,  et  duntaxat  litis  pendentiam,  non  executionem  generet/ * 

I       ^  J.  Voet,  ad  Pand.  2, 4,  fi.  45,  p.  129 ;  cited  also  1  6.  &  Ad.  288.  note ;  ante, 

^^^B  Molin.  Opera,  tom.  3,  Com.  ad  Cod.  1,  1,  I,  p.  559,  ed.  1981;  ante, s.  561. 
V      <  Id.  6,  32,  p.  735  [741],  ed.  1681;  1  BouUenoia,  obs,  23,   p-  523,  524; 
Pftote,  8.  561. 

*  Burgundus,  tract.  5,  n,  1,  p,  118, 110;  1  Boullenois,  obs.  23,  p.  524, 526;  2 
Boullenoift»  obs.  46,  p.  488.     But  see  Burgundus,  tract.  4,  n,  27,  p.  116,  cited 
I  poet,  fi.  574  c,  Qote. 


^ 
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This  indeed  seems,  with  few  exceptions,  to  be  the  general  doctrine 
maintained  by  foreign  jurists  ;  and  Boullenois  has  collected  their 
opinions  at  large.^  He  treats  the  question  of  imprisonment  as 
purely  one  modus  exequendi ;  and  he  applies  the  same  principle 
to  mesne  process  and  to  process  of  execution.^  He  accordingly 
puts  the  case  where  a  Frenchman  contracts  a  common  debt  in  a 
country  by  whose  laws  such  a  debt  imparts  a  right  to  arrest  the 
bcTdy,  and  says  that  this  right  is  a  mere  mode  of  enforcing  the 
contract,  modus  exequendi,  and  consequently  it  depends  upon 
the  law  of  the  place  where  the  execution  of  it  is  sought ;  so  that 
if  it  is  sought  in  a  place  where  no  such  arrest  of  the  body  is  al- 
lowable, the  creditor  has  no  right  to  claim  any  restraint  by  such 
a  rigorous  course.* 

674  b.  But  a  distinction  is  taken  by  some  foreign  jurists  b^ 
tween  a  contract  made  in  a  country  between  a  stranger  and  a 
citizen  thereof,  or  between  two  citizens,  and  a  contract  made  in 
the  same  country  between  two  foreigners  belonging  to  another 
country,  when  the  law  of  the  place  where  the  contract  is  made 
allows  an  arrest  of  the  person,  and  the  law  of  the  place  where  the 
suit  is  brought  or  to  which  the  two  foreigners  belong,  disallows 
such  an  arrest.  Thus  in  Brabant  there  is  a  law  of  Charles  the 
Fourth  which  prohibits  any  Brabanter  from  arresting  another 
Brabanter  in  a  foreign  jurisdiction ;  and  Peckius  puts  the  ques- 
tion, whether  in  a  case  of  this  sort  any  Brabanter  may  arrest  ano- 
ther Brabanter  in  Spain,  Italy,  England,  France,  or  other  foreign 
country.  And  he  holds  that  he  may  not :  first,  because  the  pro- 
hibitory law  is  absolute,  and  comprehends  subjects  even  in  a  fo- 
reign territory ;  secondly,  because  the  power  of  establishing  a  law 
between  subjects  is  not  limited  to  the  territory  of  the  sovereign; 
thirdly,  because  if  the  sovereign  may  bind  his  subjects  every- 
where, this  privilege  equally  binds  them  everywhere,  as  a  part  of 
the  law  ;  fourthly,  because  a  sentence  of  excommunication  would 
bind  the  subjects  in  a  foreign  territory  ;  and  a  fortiori,  then,  this 
privilege  doe«  bind  them  ;  and  fifthly,  because  the  incapacity  of 
the  prodigal  binds  him  in  a  foreign  territory,  and  this  case  of 
privilege  is  as  strong  or  stronger.      Hence  he  concludes  that 

1  1  BouUenois,  obs.  23,  p.  523-625,  528,  529;  Id  p.  535-543,  544-569.  See 
Henry  on  Foreign  Law,  p.  81-85. 

*  Id. ;  Henry  on  Foreign  Law,  p.  55,  56,  81-85. 

»  1  BouUenois,  obs.  23,  p.  525,  528,  529;  Id.  obs.  25,  p.  601,  &c. 
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not  only  the  peiwn,  but  the  movables  of  the  Brabanter  (which 

follow  his  per^n)  tilso,  would  be  free  from  arrest.     '  Unde  sicut 

>iia  arrestari  non  potest,  ita  nee  bona  mobilia  ejusdero/  ^ 

674  r*  There  is  great  reasou  to  doubt  both  the  premises  and 

coQcluiiions  of  Peckius  in  asserting  this  distinction ;  and  cer- 

ly  it  now  has  no  admitted  recognition  in  the  common  law*^ 

Pecldua  asserts  another  distinction,  in  which  he  has  apparently 

support  of  Christin^us  and  Everhardus,  and  some  other  ju- 

that  where  the  taw  of  the  place  of  contract  allows  an  arrest, 

nit  the  law  of  the  place  of  payment  does  not  (and  so  e  contra  in 

ibe  oonveise  ca^),  the  law  of  the  latter  is  to  prevail:    He  quotes 

Iha  laiignage  of  Everhardus  on  the  same  point  with  approbation  : 

Quod  si  in  loco  celebrati  contractus  sit  statutum,  quod  debitor 

naait  capi  et  incarcerari,  vel  quod  instrumenta  notariorum  ha- 

beaiit  executtonem  pamtam ;  in  loco  vero  destiuata^  solutionis, 

»0ii  ait  simile  statu  turn,  sed  servetur  jus  commune,  attendatur, 

|tioad  boo,  moa,  observantia,  statutum,  aut  lex*  destinat^e  solu- 

Quippc,  quod  in  his,  quas  concernunt  judicariam  execu- 

inspicitur  locus  destinata)  solutionis/  ^     Ho  then  adds  in 

Im  converse  case:  *Quod  et  in  arrestatione,  si  similis  casus  oo- 

imrnilit  locus  desttumtie  solutionis  et  judicii  speetari  debeat/* 

%ristiiiieus  uses  similar  language,^    The  common  law  of  Eng* 

and  America  however  docs  not  recognize  any  such  dis* 

ioclioii.^ 

•  Itici.  ds  Jure  Sist  c  S,  n.  1>6;  Peckii  Opera*  p.  753,  ed.  Idea. 

•  Aiiiet  a*  698-67 1«      Mr.  Henry  howeTer  thinks  tlit*  diBtinctioD  sannd, 
1  deemi  It  sopporied  by  the  case  of  Mel;ui  r^.  FiU  JaineA,  1  E*  &  P»  133; 

s.  fi6S-JI7!2.  Bttrgttodtts  sajv:  Affioia  ftolutiotii  sunt*  prvsoriptio,  obUilo 
lii  dsliltsv  eoosigiiftiio,  novftlio,  dek^aUo,  et  «jus  modi.  Burguudui,  tract  4» 
I.  SSt  11.116. 

•  £ir«rH«rd.  Coiuil.  78,  n.  22,  p.  208;  Peck,  de  Jure  Siit.  c.  11«  p.  76d,  id. 
Optr,  1<MMS, 

«  H^  0|itr.  do  Jut,  Si»t*  c.  U,  n*  1,  p  758,  759.  tKl.  lOOe. 

•  CliriitiiL.  tam.  1,  decb.  283»  a.  12,  p.  855;  1  ikjuUetiois,  obt.  88,  p.  M5; 
Imtkooit,  oIm.  46,  ^.  4$$, 

•  Pwt,  i,  581;  Campbtdl  »•  8lsio,  6  Df>w,  118;  tten  r.  Lippmsoa,  5  CL  h 
1,  19,  20.     In  ihb  Isttsr  esss,  Lord  Broughiun  wd,  upmkiug  on  UiU  polul: 

AQ  ItM  tttaOioiilie*.  Hul>i-r  (D«  CoufL  Ug,  ia  Div.  ImpO.  Voc*t  (Dig.  2i,  3, 

D«  sod  Lord  Kjuoe*  (Rsmt?tf's  l^iudpkt  <d  £ciulty«  3,  8,  8,  1,  5,  3),  ore 
id  ia  lltsi  csia.  CsropU^U  v,  Staiti,  8  Dow,  118,  wm  so  mHoh  for  s  bill 
aoflla  lor  biittUMfl  dott«  in  this  HouBe.     Tli«  court  b«low  thttro  slbirMl  ths 

«!•  of  Scotch  pmncnpiion.  Thzit  judgra<»nt  wa«  aflino«<i  by  Lord  Eldoa,  who 
tmki  Uuki  hp  EDoved  it  with  regret.     Ba  said  th&l  it  had  been  rulad 

ImI  Um  dabtor  beiag  in  SooiUnd,  and  the  oraditor  In  Bngtaad.  Iha  debtor 
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574  d.  Peckius  then  puts  another  case,  where  the  contract  of 
indebtment  is  made  in  a  country  where  an  arrest  is  not  allowed, 
and  the  debtor  has  not  promised  to  pay  in  another  country  where 
an  arrest  is  allowed,  but  he  is  found  there  ;  whether  in  such  a 
case  he  may  nevertheless  be  arrested  there,  the  debt  being  then 
due.  He  thinks  he  may  ;  because  to  this  extent  it  may  be  truly 
said  that  the  law  and  usage  of  the  place  of  the  judgment  ought 
in  this  matter  to  be  observed;  and  that  in  those  things  which 
concern  the  proceedings  in  suits,  foreigners  are  bound  by  the  laws 
of  the  place  where  they  are  liable  to  be  sued.  *  Sed  quid,  si  qui« 
contraxit  in  loco,  in  quo  illius  loci  homines  non  utuntur  arresto, 
neque  promisit  solvere  in  patria  arresti,  sed  tamen  illice  reperi- 
tur ;  utrum  nihilominus  arrestari  possit  ?  Existimo,  quod  sic,  a 
yel  tempus  solutionis  elapsum  vel  in  mora  periculum  sit;  qaia 
adhuc  verum  est  dicere,  quod  statutum  et  consuetude  loci  ju- 
dicii  servari  debet  in  isto  modo ;  et  in  his,  quae  ad  ordinatiouem 
judiciorum  pertinent,  forenses  ligantur  statutis  loci,  ubi  con- 
veniuntur.'  ^ 

675.  DefenceB  ex  post  Facto.  —  In  the  next  place  as  to  defences 
arising  from  matters  ex  post  facto.  These  may  be  of  the  nature 
of  counter-claims  or  set-offs  to  actions,  analogous  to  compensa- 
tion in  the  Roman  and  foreign  law  ;  ^  or  they  may  be  matters  of 
discharge,  such  as  discharges  under  insolvent  laws,  arising  at  a 


might  plead  the  Scotch  rule  of  prescription ;  that  that  was  against  some  of  the 
old  authorities,  but  was  in  accordance  with  those  of  later  date.  That  case 
cannot  be  reconciled  with  the  principle  that  the  locus  solutionis  is  to  prescribe 
the  law.  It  has  nothing  to  do  with  the  case.  Why  is  it  then  that  the  law  of 
the  domicil  of  the  debtor  was  there  allowed  to  prevent  the  plain tii!  from  re- 
covering ?  It  was  because  the  creditor  must  follow  the  debtor,  and  must  sue 
him  where  he  resides ;  and  by  the  necessity  of  that  case  was  obliged  to  sue 
him  in  Scotland.  In  that  respect  therefore  there  was  in  that  case  no  diffe^ 
ence  between  the  lex  loci  solutionis  and  the  lex  fori;  and  it  must  be  admitted 
that  in  such  case  the  rules  of  evidence,  and,  if  so,  the  rules  of  practice,  may 
be  varied,  as  they  are  applied  in  one  court  or  the  other.  But  governing  &U 
these  cases  is  the  principle  that  the  law  of  the  country  where  the  contract  is  to 
be  enforced  must  prevail  in  enforcing  such  contract,  though  it  is  conceded  that 
the  lex  loci  contractus  may  be  referred  to,  for  the  purpose  of  expounding  it 
If  therefore  the  contract  is  made  in  one  country,  to  be  performed  in  a  second, 
and  is  enforced  in  a  third,  the  law  of  the  last  alone,  and  not  of  the  other  two, 
will  govern  the  case.'  * 

1  Peckii  Opera,  de  Jure  Sist.  c.  11,  p.  75S,  759,  ed.  1666.  The  same  point 
was  held  in  Don  v,  Lippmann,  5  CI.  &  F.  1,  20;  ante,  s.  574  c,  note. 

«  Pothier,  ObUg.  n.  587,  588. 
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subsequent  period ;  or  they  may  be  laws  regulating  the  time  of 
instituting  suits,  called  in  the  foreign  law  statutes  of  preBcrip- 
ttiw,  and  in  the  corainon  law  statutes  of  limitatio7i.  The  latter 
defence  will  deserve  a  very  exact  consideration.  The  former 
may  be  dii^posed  of  in  a  few  words»  The  subject  of  discharges 
from  the  contract,  either  by  the  act  of  the  parties  or  by  opera- 
tion of  law,  has  been  already  sufficiently  considered.*  As  to  set- 
off or  compensation,  it  is  held  in  the  courts  of  common  law  that  a 
set-off  to  any  action,  allowed  by  the  local  law,  is  to  be  treated  as 
a  part  of  the  remedy ;  and  that  therefore  it  is  admissible  in 
claims  between  persons  belonging  to  different  states  or  countries, 
although  it  may  not  be  admissible  by  the  law  of  the  country 
where  the  debt  which  is  sued  was  contracted**  (a)  The  liens, 
and  implied  hypothecations,  and  priorities  of  satisfaction,  given 
to  creditors  by  the  hiw  of  particular  countries,  and  the  order  of 
payment  of  their  debts,  are,  as  we  have  already  seen,^  generally 
treated  as  belonging  to  the  proceedings  in  suits  (ad  litis  ordina- 
tionem},  and  not  to  the  merits  of  the  claim> 

576.  Statutes  of  Limitation,  —  In  regard  to  statutes  of  limita- 
tion or  prescription  of  suits,  and  lapse  of  time,  there  is  no  doubt 
that  they  are  strictly  questions  affecting  the  remedy,  and  not 
questions  upon  the  merits.  They  go  ad  litis  ordinationem,  and 
not  ad  litis  decisionem,  in  a  just  juridical  sense.^  The  object  of 
them  is  to  fix  certain  periods  within  which  all  suits  shall  be 

1  Ant*^.  s,  830^352.  See  also  3  Biu-ge,  Col.  &  For.  Law,  pt.  2,  c,  21,  8.  7, 
Ik  674-380. 

■  Gibba  t>,  Howard,  2  X.  H.  200;  Ruggles  t>.  Keeler,  3  Johns.  (N.  Y.)  263. 
See  Potlner  on  Oblig.  n.  611,  042. 

»  Ant«,  8.  322  6-328,  423  a. 

*  Rodenburg,  de  Div.  Stat.  tit.  2,o.  5,  n.  15,  16;  2  Boullenois,  Appx.  p.  47, 
iO;  1  Boullenois,  obs.  25,  p.  634,  635,  639;  Id.  p.  G85,  818.  S^e  ftlso  P.  Voet, 
de  Stat  B.  10.  c.  1,  11.  2-6,  p.  282-289,  eil.  1715;  Id.  p.  34<)-346,  ed.  1661. 

»  1  BouUenoia,  obs.  23,  p.  530;  Fergusson  i\  Fyffe,  8  CI.  k  F.  121,  140. 


(a)  See  Mitierol  Point  R.  Co,  r, 

Burron,  83  IIL  365;  Second  National 
Bank  v.  Hemhigray,  31  Ohio  St.  168; 
Davis  f.  Mortem,  6  Bush  (Ky.)  160: 
Carver  v.  Adams,  38  Vt.  SOU;  Bank  of 
Gallipolia  t^  Trimble,  6  li.  Mon.  (Kj.) 
601.  But  see  Bliiis  r.  Houghton,  13 
N.  H.  126;  Harrison  p.  Edwards,  12 
Vt*  648.  Exemption  laws  aUo  relate 
to  Uie  remedy.     Mlnerai  Point  li.  Cu. 


t?.  Barron,  supra;  Leiber  ».  Union  Pa* 
cific  R.  Co.  40  Iowa,  688.  So  of  Sta- 
tutory law  abolishing  the  distinction 
between  sealed  and  simple  contracts. 
Williams  u.  Haines,  27  Iowa,  251. 
So  of  mere  registration  laws-  Ex 
parte  Melbourn,  L.  R.  6,  Ch.  64.  But 
conip.  dictum  in  Hicks  v.  Powell,  L.  E, 
4  Ch.  741.  So  of  forfeiture  laws. 
Lindsay  v.  HiU,  60  Me.  212. 
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brought  in  the  courts  of  a  state,  whether  they  are  brought  by  or 
against  subjects,  or  by  or  against  foreigners.  And  there  can  be 
no  just  reason,  and  no  sound  policy,  in  allowing  higher  or  more 
extensive  privileges  to  foreigners  than  are  allowed  to  subjects. 
Laws  thus  limiting  suits  are  founded  in  the  noblest  policy.  They 
are  statutes  of  repose  to  quiet  titles,  to  suppress  frauds,  and  to 
supply  the  deficiency  of  proofs  arising  from  the  ambiguity  and 
obscurity,  or  the  antiquity  of  transactions.  They  proceed  upon 
the  presumption  that  claims  are  extinguished,  or  ought  to  be  held 
extinguished,  whenever  they  are  not  litigated  in  the  proper 
forum  within  the  prescribed  period.  They  take  away  all  solid 
grounds  of  complaint,  because  they  rest  on  the  negligence  or 
laches  of  the  party  himself.  They  quicken  diligence,  by  making 
it  in  some  measure  equivalent  to  right.  They  discourage  lidga- 
tion,  by  burying  in  one  common  receptacle  all  the  accumulations 
of  past  times  which  are  unexplained,  and  have  now  from  lapse 
of  time  become  inexplicable.  It  has  been  said  by  John  Voet, 
with  singular  felicity,  that  controversies  are  limited  to  a  fixed 
period  of  time,  lest  they  should  be  immoi-tal  while  men  are  mo^ 
tal :  *'  Ne  autem  lites  immortales  essent,  dum  litigantes  mortales 
sunt.'  ^  (a) 

577.  Foreign  Jurists.  —  It  has  accordingly  become  a  formulary 
in  international  jurisprudence,  that  all  suits  must  be  brought 
within  the  period  prescribed  by  the  local  law  of  the  country 
where  the  suit  is  brought  (lex  fori),  otherwise  the  suits  will  be 
barred  ;  and  this  rule  is  as  fully  recognized  in  foreign  jurispru- 
dence as  it  is  in  the  common  law.^  (6)     Not  indeed  that  there 

1  J.  Voet,  ad  Pand.  5, 1,  53,  p.  328. 

*  The  authorities  in  the  common  law  are  very  numerous.  A  considerable 
number  of  them  are  cited  in  4  Cowen  (N.  Y.)  528,  note  10;  Id.  530;  Van 
Reimsdyk  v.  Kane,  1  Gallis.  371 ;  Le  Roy  r.  Crowninshield,  2  Mason,  151, 
British  Linen  Co.  v.  Drummond,  10  B.  &  C.  903;  De  la  Vega  v.  Vianna,  IB. 
&  Ad.  284;  Huber  v,  Steiner,  2Bing.  N.  C.  202,  209-212;  Don  p.  Lippmann. 
5  CI.  &  F.  1,  13-17;  Medbury  v.  Hopkins,  3  Conn.  472;  Woodbridgc  r. 
Wright,  3  Conn.  523;  Bank  of  the  United  States  v.  Donnally,  8  Pet.  361; 
Bulger  V.  Roche,  11  Pick.  (Mass.)  36;  De  Couche  v.  Savetier,  3  Johns.  Ch. 
(N.  Y.)  190;  Lincoln  v,  Battelle,  6  Wend.  (N.  Y.)  475. 

(a)  And  the  statute  of  frauds  is,  like  rule  will  obtain  as  to  a  contract 

like  the  statute  of  limitations,  a  mat-  made  abroad,  although  it  was  valid  bj 

ter  affecting  the  remedy  merely ;  and  the  law  of  the  place  where  made.   L^ 

if  by  the  law  of  the  forum  no  action  rouxt?.  Brown,  12  C.  B.  801;  UEng.L. 

can  be  maintained  on  a  particular  oral  and  £q.  257. 
contract  if  made  in  that  country,  the         (6)  See  Brown  v.  Stone,  4  La.  An. 
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DO  diversities  of  opinion  upoQ  this  subject ;  but  the  doctrine 
eslnblijibed  by  a  deci^sive  current  of  well-cousidered  authori- 
*  Thus  Huberus  lays  down  the  doctrine  in  clear  terms,  ap- 
lying  it  to  the  very  ca^  of  a  prescription ;  and  he  assigns  the 
*  Ratio  h®c  est,  quod  prescriptio  et  executio  non  perti- 
valorem  contmctuSt  Bed  ad  tempu^  et  inodum  aetionis 
ilaeiidie,  quae  per  ee,  quasi  contractum«  separatum  negotium 
ituit.  Adeoque  reeeptum  est  optima  ratione«  ut  ordinandi^ 
iia,  loci  consuetudo,  ubi  agitur,  etsi  do  negotio  alibi  cele- 
lo,  tipectiitur,  ut  docet  Sandiu8,  ubi  tradit,  etiam  in  cxecutione 
ut4dD  alibi  lata},  servari  jus  loci,  in  quo  fit  executio,  non  ubi 
isk  est/  *  Paul  Voet  says :  *  Ubi  quoad  actionis  intenta- 
m,  oocurrit  ilia  difficultas,  an  si  diversa  sint  statuta  circa 
iiociL»  fiuitionem  seu  terminum,  spectandus  sit  tenninus  ^tatuti 
bbitoria,  an  creditoria?  Ke&pondeo  ;  quia  actor  sequitur  forum 
,  ideo  extraneus  petens  a  reo,  quod  wibi  debetur,  sequetur  ter- 
imiiii  atatuti  prseticriptum  actioni  in  foro  rei.  Et  quia  hoe  sta- 
Utuin  non  exserit  virea  extra  territorium  Btatuentig,  ideo,  etiam 
loo  alibi  convento^  tale  atatutum  objicere  non  potcrit/'     Bonlle- 

t  Sff-  Emk.  Ift«t.  b.  8,  Ut,  7.  n.  49,  p.  03$,  6Si. 
iliibenu,  lom*  2*  lib.  1*  tit.  8,  do  Cotifiict.  Leg*  b.  7;  1  llertii  Oponi<  dis 
ft.  4,  u.  05,  p.  150,  151.  ed.   1737;  Id,  p.  312,  ed.  1710.     Ucrtius  aernw 
it  opinion;  saying  Umi  if  the  predGription  only  of  the  place  ^hero 
t  is  bfoafht  oouJd  prcvaiL  the  times  of  prcacriptioo  would  Vk*  very  un- 
;  for  m  man  migbt  frei^uently  be  sw^d  iu  different  pliiccji»   1  llertii  Ojiefa^ 
>!ii.    l.^T  «,  4,  u.  65,  p,  mK  ed.   1737;  Id.   p.  212.  cd.   171<J,     See  ab*> 
t  other  juri«U  to  the  same  point  in  1  Ikmllenois,  oIm.  2d.  pv  52>U 
;  ^  i'^'uiit:'(K>t0,  obtt.  40,  p.  487,  4S8;  £rsk.  Iii^t-  b.  3,  tit,  7.  s*  4H,  p.  0:13, 
;  J.  Vort,  ttd  Vmd.  2»  44,  3,  ft.  10,  TJ;  3   Bufg«,  Col.  h  For.  Uw,  pi.  2* 
2I«  «.  7«  |i.  «J7a.  879. 
*  P.  Voet,  da  Stat.  s.  lU,  6*  1,  n.  1,  p.  281,  ed.  1715;  Id  p.  840,  ed.  1661* 


Toung  p.  Cromgrow^t  ib.  233; 

r.  BmUiMD,  03  N.  Y:  33;  Scud- 

9.   Unioo  BMik,  01  U.   S.  406; 

rv.  Dr»w.  44  K.  R.  306;  Buck^ 

\  t.  MoUtchund*  3  Moore,  P.  a 

tao«jr  P'  Cuuitningi,  26  Ohio  St 

llleMeftj   r.   Morrbon,  62   Mo. 

Canoti  V.  tiuntar,  46  Mo*  467; 

p.  Aderhold,  60  Ga.  376; 

Pdim  a.  Co*  9.  Harmn,  63 

Hogipett    e.    Ktnrrvin,    8 

262;    Swickard    v,    B.iiley,  3 

607;  O'Blknnon  r*  O'Hannon^ 

(KyO    :»33;    AlcDonold    v. 


Una«rbill,  10  Dufth  (Ky.)  534;  hig^ 
low  V,  Aqi«a,  18  Minn.  527;  Fletcher 
IT,  8pau]dingt  9  Minn.  64;  Perkins 
V.  Guy,  55  UisA.  153;  Hubbard  ». 
£pps,  0  Baxter  (T«un.)  J3L  Bui 
see  WilAon  9,  Demem,  12  L.  Can. 
Jur.  2S2.  The  rule  in  regard  to  ac^- 
tlona  barred  in  Uie  foreign  ttata  baa 
been  ebangi»d  by  statute  in  many 
itttttti.  Van  Dom  e.  Hodley.  33  Ind. 
402  (iMie  Itarrb  o.  IlarriA.  ib.  423); 
WeWter  v,  liei»,  23  towa,  260 ;  hbiin 
r.  Waugb,  18  Iowa,  224;  Mam.  Pub. 
Stat  c.  Id7,i.  IL 
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nois  holds  a  similar  doctrine,  asserting  that  the  bar  of  prescrip- 
tion is  a  part  of  the  modus  procedendi.^  It  is  in  vain,  he  adds, 
to  assert  that  the  bar  of  prescription  is  a  peremptory  exception 
(exceptio  peremptoria),  and  that,  according  to  Baldus,  *exceptio 
peremptoria  pertinent  ad  decisionem  causse ; '  that  remark  pro- 
perly applies  to  a  peremptory  exception  which  falls  upon  the 
contract,  and  not  to  one  which  falls  only  upon  the  action  or  pro- 
ceedings in  a  suit.^  Many  other  jurists  might  be  cited  in  sup- 
port of  this  doctrine,  if  it  were  necessary  to  go  at  large  into  the 
subject.*  The  doctrine  of  the  Scottish  courts  is  in  precise  con- 
formity to  that  of  the  common  law.* 

578.  Necessitt/  of  the  Rule.  —  But  if  the  question  were  entirely 
new,  it  would  be  difficult  upon  principles  of  international  justice 
or  policy  to  establish  a  different  rule.  Every  nation  must  have  t 
right  to  settle  for  itself  the  times  and  modes  and  circumstances 
within  and  under  which  suits  shall  be  litigated  in  its  own  courts. 
There  can  be  no  pretence  to  say  that  foreigners  are  entitled  to 
crowd  the  tribunals  of  any  nation  with  suits  of  their  own  which 
are  stale  and  antiquated,  to  the  exclusion  of  the  common  admi- 
nistration of  justice  between  its  own  subjects.  As  little  right 
can  foreigners  have  to  insist  that  the  times  and  modes  of  proceed- 
ing in  suits  provided  by  the  laws  of  their  own  country  shall  su- 
persede those  of  the  nation  in  which  they  have  chosen  to  litigate 
their  controversies,  or  in  whose  tribunals  they  are  properlj  par- 
ties to  any  suit. 

579.  Objections  of  Foreign  Jurists,  —  The  reasoning  sometimes 
insisted  upon  by  foreign  jurists,  in  opposition  to  this  plain  and 
intelligible  doctrine,  is,  in  the  first  place,  that  the  statute  of  limi- 
tations or  prescription  really  opei*ates  as  a  peremptory  bar,  and 
therefore  does  not  in  fact  touch  the  mode  of  proceeding,  but  the 
merits  of  the  case ;  *  non  tangit  modum  simplicem  procedendi, 

1  1  BouUenois,  obs.  23,  p.  530;  post,  s.  579. 

2  Ibid. 

•  See  1  Boullenois,  obs.  23,  p.  530,  550;  2  BouUenois,  obs.  46,  p.  455,458; 
Casaregis,  Disc.  179,  s.  59,  60;  P.  Voet,  de  Stat.  s.  10,  c.  1,  s.  1,  p.  281,  ed 
1715;  Id.  p.  339,  340,  ed.  1661.  See  3  Burge,  Col.  &  For.  Law,  pt  2,  c  10, 
8.  5,  p.  122-124 ;  Id.  c.  21,  s.  7,  p.  878-880;  Ersk.  Inst.  b.  3,  tit.  7,  s.  48,  p.  633, 
634. 

*  Ersk.  Inst  b.  3,  tit.  7,  s.  48,  p.  633;  Le  Roy  v.  Crowninshield,  2  Mason, 
174;  Karnes  on  Equity,  b.  3,  c.  8,  s.  4,  6;  P.  Voet,  de  Stat.  8.  10,  a  1,  n.  1* 
p.  280,  281,  ed.  1715;  Id.  p.  839, 340,  ed.  1661. 
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tiangit  meritnm  causiB ;  *  ^  and,  in  the  next  place,  that  it  sub* 

the  party  to  different  prescriptionii  iti  different  places,  and 

Bfore  leaves  his  rights  in  uncertainty/*     The  latter  objection 

aj  be  answered  by  the  obvious  consideration,  that  if  the  party 

to  rej*ide  within  any  particular  territory,  he  thereby  sub- 

bim«;elf  to  the  laws  of  that  territory,  as  to  all  suits  brought 

bj  or  against  him.     It  may  be  added  that,  as  the  law  of  prescrip* 

of  a  particular  country,  even  in  ease  of  a  contract  roiide  in 

coQntr}%  forms  no  part  of  the  contract  itself,  but  merely  acts 

it  ex  post  facto  in  case  of  a  suit,  it  cannot  properly  be 

ia  right  stipulated  for,  or  included  in  the  contract     Even 

t^reign  jurists  do  not   pretend  that  the  prescription  of  a 

IQIIU7  where  a  contmct  is  made  constitutes  a  part  of  the  con* 

What  they  contend  for  amounts*  at  most  only  to  this,  that 

rpreacription  of  the  lex  loci  contractus  acta  upon,  and  apper- 

ina  lo,  the  decision  of  the  cause.     *  Hoc  pertinet  ad  decisioncm 

iiiaid,*  says  Baldus.     •  Prescriiitio  utique  ad  contmctum  et  mc- 

causiB  pertinet,  non  ad  processum,'  says  Gerhard  Titius.' 

objection   indeed  is  fully  and   satisfactorily  answered    by 

jQlIenois  in  the  passage  above  cited.^ 

)•   The  other  objection  is  well   founded  in  its  form,  but  it 

^  1  BattllcTiobt  ob«.  2a«  p.  52d,  530;  ante,  s.  577* 

«  I   Ifertii  Opiera,  de  Collid.  Ug.  s.  4,  n,  05,  p.  150, 151,  ed.  1737;  Id.  p.  212, 

i  17 le. 

•  1  Botaieitms,  oba.  28,  p.  S20,  530;  £nk.  Init.  b.  3,  tti.  7,  t.  48,  p.  033, 


^  Jk9^  ••  577-     I^rd  Broiighnm  nim  in  delirering  hin  jad^ent  in  Don  p. 

Ill,  6  CL  Ik  F.  p.  1,  15,  16,  ni(;t  the  very  objection,     llui  languAge  on 

oeeaakm  vm  (it  being  the  cimo  of  11  bill  of  cxchangi*  ficcf*pU*d  and  pnyabl^ 

FVai>e0t  and  Aued  aft4^rwards  in  Scotland^  mid  the  Sooitl-%h  prcM^iipUon  mt 

mm  m  b&r):  *  It  ia  said  that  the  Hmitiition  is  of  the  very  uatiin)  of  the  con* 

Fmi.  it  U  iiaid  that  the  jiarty  h  bound  for  a  given  time,  and  for  a  given 

!»•  only.     That  in  a  ptrftin<»d  wnnlniction  of  the  obtigation.     Th«  f»arty  dom 

ltd  hin»etf  for  a  particular  period  at  all,  but  m«?ip|y  to  do  something  on 

o  day*  or  oti  one  or  other  of  certain  days.   ,  In  the  cane  at  the  bar,  tha 

ti  io  pay  a  num  certain  at  a  certain  day;  but  tlie  law  doea  nol  tup- 

tlial  b«  b,  at  the  moment  of  making  the  contnu^i,  eontempUtijig  tlie 

Atirhkh  h9  m»y  lie  fuMnl  bylafi^of  time  from  1^  ^'  it     Tht 

I  that  the  flmltaUon  i»  of  the  nature  of  the  conti  .  *'s  thai  the 

h  brfAch  of  the  agreemfut.     Nothing  i*  mon*  contrary 

f;^  i\  Bup^iofiition^  that  the  ontracting  purtim  look  only  to 

iod  at  which  the  »tatut«  of  limitntiotiM  wilt  b'^i^in  Ux  run.     It  will  aanc* 

'•  wrong  coume  of  condact,  and  will  turn  a  proteotioQ  igiaiiiai  ladiw  Into  a 

um  lot  craaireaeaa/ 
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does  not  shake  the  ground  of  the  general  doctrine.  It  is  true,  as 
Baldus  contends,  that  the  statute  of  limitations  or  prescription 
does  go  to  the  decision  of  the  cause :  *  Exceptio  peremptoria  per- 
tinet  ad  decisionem  causse.'  But  that  is  not  the  question.  The 
question  is,  whether  it  is  a  matter  of  the  original  merits,  as  for 
example  a  question  of  the  original  validity,  or  interpretation,  or 
discharge  of  a  contract,  or  whether  it  is  a  matter  touching  the 
time  and  mode  of  remedial  justice,  which  is  provided  by  law  to 
redress  grievances,  or  to  prevent  wrongs,  or  to  suppress  vexations 
litigation.  Suppose  a  nation  were  to  declare  (as  France  has  done 
in  regard  to  foreigners  in  some  cases)  that  no  suits  should  be 
maintained  in  its  own  courts  between  foreigners.^  This  would 
be  a  peremptory  exception.  But  could  it  be  denied  that  France 
had  a  right  so  to  regulate  the  jurisdiction  of  its  own  tribunals? 
or  that  it  was  an  enactment  touching  remedies  ?  Considered  in 
their  true  light,  statutes  of  limitation  or  prescription  are  ordina- 
rily simple  regulations  of  suits,  and  not  of  rights.  They  regulate 
the  times  in  which  rights  maybe  asserted  in  courts  of  justice,  and 
do  not  purport  to  act  upon  those  rights.  BouUenois  has  truly 
said :  '  L'exception  ne  tombe,  que  sur  Taction  et  la  procedure  in- 
tentde.'  ^  Pothier  very  properly  treats  prescription  (fin  de  non 
recevoir),  not  so  much  as  an  extinguishment  of  the  debtor  claim, 
as  an  extinguishment  of  the  right  of  action  thereon.^  And  this 
is  precisely  the  manner  in  which  the  subject  is  contemplated  at 
the  common  law  as  well  as  by  many  foreign  jurists.*  (a) 

581.  Another  Doctrine  of  Foreign  Jurists.  —  And  here  again 
upon  the  same  mistaken  foundation  already  discussed,  some  for- 
eign jurists  (as  we  have  seen^)  maintain  the  doctrine  in  rela- 

^  Ante,  8.  542. 

2  1  Boullenois,  obs.  23,  p.  530;  ante,  s.  577;  Erak.  Inst.  b.  3,  tit  7,8.48, 
p.  633,  634. 

«  Pothier  on  Oblig.  n.  640-642. 

*  Sturges  y.  Crown inshield,  4  Wheat.  122,  200,  207;  J.  Voet,  ad  Pand.  44, 
3,  10;  D'Aguesseau,  (Eiivres,  torn.  5,  p.  374,  4to  ed. ;  Le  Roy  v.  Crowuinshield, 
2  Mason,  170,  171;  Merlin,  Repert.  tit.  Prescription,  sect.  I.  s.  3,  n.  7.  C(y- 
porations  are  deemed  to  be  domiciled  in  the  country  from  which  they  derive 
their  act  or  charter  of  incorporation ;  and  therefore  the  same  rule  applies  to 
them  as  applies  to  private  persons  in  cases  of  prescription.  3  Burge,  Col.  & 
For.  Law,  pt.  2,  c.  21,  s.  7,  p.  881,  882.  (6) 

*  Ante,  8.  574  c. 

(a)  See  Ruckmaboye  v.  Motti-  (6)  See  Louisville  R.  Co.  ».  Letaon, 
chund,  8  Moore,  P.  C.  36.  2  How.  497. 
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lion  to  contracts  (a  doctrine  repudiated  by  the  common  law^), 
[libai  if  ihey  are  made  in  one  place,  and  to  be  performed  or  paid 
[in  uiotfaer  place,  the  law  of  prescription  of  the  latter  place  is  to 
goteni.  Such  is  the  opinion  of  Everhardus.  *  Aut  quierimua,* 
Mjrti  bot  ^q\iis  locus  iDspiciatur,  quoad  extinctioncm  actionia 
propler  prtescriptionem  statiitoriam,  vigentem  in  uno  loco*  et 
oots  ill  alio,  ubi  statuta  locoruni  sunt  di versa.  Et  certnm  est, 
quod  ingpicitur  locus  destinatsD  solutionis/  ^  Bartolus,  Burgon- 
dii»»  and  CbrijstiniBua  hold  the  same  opinion.'  Of  course*  the 
doctrine  of  these  authors  must  be  understood  to  be  limited  to 
prescription  in  personal  actions;  for  as  to  prescription  in  cases 
of  immovable  proj)erty,  it  is  beyond  reasonable  doubt  that  it  is 
•od  ought  to  be  governed  purely  by  the  lex  loci  rei  sitae.*  Du- 
mooltn  baa  laid  down  the  distinction  in  broad  but  exact  terms. 
*  AdI  statotum  disponit  de  priX!scnptiane>  vel  usucapione  rerum 
».eorpormUum»  aive  mobilium,  sive  immobilium,  et  tunc  indistincte 
iliq>icitur  locus,  ubi  res  est.  Idem  in  rebus  sive  juribus  incor* 
pomlibu^ii  limitatis  ad  res  corporales*  sive  quatenus  ad  iihis  res 
ItCDJtantur ;  secus  si  de  juribus,  vel  actionibns  personalibust 
nvo  rooizientaneis»  sive  annuis  personie  adh^rentibus,  id  est  non 
litoiUtii^  ad  certas  res,  etiamsi  illis  actionibus  adha^reat  hypo* 


I 


from  n- 


s 

til. If  I  aIv 


Evcrhard.  Confiil  78,  p.  208;  2  BoulUnoiji,  obs.  40,  p,  48H. 
*i^"«.  40,  p.  488.     It  is  Mirprifliiig  tlmt  Mr,  n^"«"v   k.ln.>*1d 
nf  forei^  author*  as  sound  law  (ap|>aiTntl  it 

lit  cnDsideriDg  that  the  whole  courseof  Engli^i*  ^^  lUiHiiS 
i«>d  it*  Henry  on  Foreign  Law,  c.  8,  a.  1,  2t  p»  54,  53. 
(Ui  say*  tfifit,  when  a  debtor  pleads  a  ivtatiiteof  prwcription,  tli^  ri^h^  ^ 
Ihii  plaa,  aod  tb««  lime  withiu  wltich  it  should  be  pleaded,  will  he  rrgu]at«4 
ti^  thm  Um  of  Uif  place  wh^re  he  has  promij^d  to  pay ;  or  if  this  placs  has  not 
dtCanuiaed,  then  at  Ute  domicil  of  the  debtor,  at  the  tirno  wh^n  he  eoo- 
tbe  obligation ;  becaufie  pr^oription  Mug  a  p1«ya  gi^n  to  thf*  debtor 
ligi^iMl  llie  dtmaatl  of  hiii  crinlitir*  it  in  naturally  in  the  domieil  of  tho  debtor 
«irol  hk  i^Terometit  that  he  shuuld  find  thi«  protection,  Pardi^ti^tis,  torn.  0, 
pi,  0,  tit  J>,  0,  2,  a,  2,  art.  1445,  p,  1*75;  Henry  on  Foreign  Law,  Ap|it»t»djx,  p. 
Ji7*  PkrdcaiiiagOfi  on  to  0tate  that  these  rule*  apply  to  the  ca»e  where  (several 
ittfdka  for  the  Mune  d«bt  rtJiide  in  juri»dtctionii  where  the  taws  re4[iectlrig 
mmewiplk>m  are  different.  Each  in  becoming  a  nurety  niuftt  be  ftnp[wxied  to 
oaire  SnUiniltMl  to  enjoy  all  the  rL*al  plezui  ur  exceptions  exi»tiug  in  favor  of  the 
priiiclpal  debtor,  without  renouncing  the  particular  prcncnptton  in  hia  own 
lamr,  tn  --*-  -  -^h  hb  obli|*atiorj  an  Mrrely,  which  i»  r**gulat«d  by  the  law  of 
Mb  tlocn  moment  when  be  signed  the  contract.     Pardesaua,  id.  art. 

HOA,  [I*  '*%  V  ^'4>> ;  Henry  on  Foreign  Law,  233.    Tliii  ia  oertainly  prewing  the 
doctnaa  lo  a  nery  grrjtt  extent. 

«  1  Boalknohi,  obs.  2a«  p.  350 ;  J,  Voot,  ad  Pand.  44,  S»  12. 
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certainly  been  thought  that,  in  such  a  case,  the  title  of  the  pos- 
sessor cannot  be  impugned.^  If  it  cannot,  the  next  inquiry  is, 
whether  the  bar  of  a  statute  extinguishment  of  a  debt,  lege  lod, 
ought  not  equally  to  be  held  a  peremptory  exception  in  eTeiy 
other  country  ?  This  subject  may  be  deemed  by  some  persona 
still  open  for  future  discussion.  It  has  however  the  direct  au- 
thority of  the  Supreme  Court  of  the  United  States  in  its  favor;* 
and  its  correctness  has  been  recently  recognized  by  the  Court  of 
Common  Pleas  in  England.^  In  the  American  courts  other  than 
the  Supreme  Court,  it  does  not  seem  hithertg  to  have  obtained 
any  direct  approval  or  recognition.  But  in  all  the  cases  in 
which  the  question  might  have  been  incidentally  discussed  in 
these  courts,  the  statutes  under  consideration  did  not  purport  to 
extinguish  the  right,  but  merely  the  remedy.* 

582  a.  Limitation  of  Actions  upon  Judgments.  —  A  question  of 
a  kindred  character  has  been  discussed  of  late  years  both  in  Eng- 
land and  America  ;  and  that  is,  whether  the  statute  of  limita- 
tions or  prescription  of  the  country  where  a  suit  is  brought  is 
a  good  defence  and  bar  to  a  suit  brought'  there  to  enforce  a 
foreign  judgment.  In  both  countries  it  has  been  held  that  it 
is  a  good  defence  and  bar.^  In  America  the  case  was  stronger 
than  it  was  as  presented  in  England,  for  it  was  a  judgment 
rendered  in  one  of  the  United  States  which  was  sought  to  be 
enforced  in  another  state  of  the  Union,  and  therefore  fell  within 
the  clause  of  the  constitution  which  declares  that  full  faith  and 
credit  and  effect  shall  be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other.     It  was  thought  that  this  clause  did  not 

1  See  Beckford  v.  Wade,  17  Ves.  88;  Newby  v,  Blakey,  3  Hen.  &  Man.  57; 
Brent  v.  Chapman,  5  Cranch,  358;  Shelby  r.  Guy,  11  Wheat.  361,  371,372. 
But  see  Dudley  v.  Warde,  Amb.  113. 

2  Shelby  I'.*  Guy,  11  Wheat.  361,  371,  372. 

*  Huber  V,  Steiner,  2  Bing.  N.  C.  202,  211.  See  also  Don  v.  Lippinann,o 
CI.  &  F.  1,  16,  17;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  10,  s.  5,  p.  123. 12i 

*  On  this  subject  see  De  Couche  v.  Savetier,  3  Johns.  Ch.  (X.  Y.)  190,  218, 
210;  Van  Reimsdyk  v.  Kane,  1  Gallis.  371 ;  Le  Roy  i?.  Crowninshield,  2  Mason. 
151,  and  the  cases  there  cited;  Lincohi  r.  Battelle,  6  Wend.  (N.  Y.)  475;  1 
Domat,  b.  3,  s.  4,  art.  1,  p.  464;  Id.  art.  10,  p.  466.  John  Voet  says  in  one 
place:  *  Si  prsescriptioni  implendje  alia  prefinita  sint  tempora  in  loco  doraicilii 
actoris,  alia  in  loco,  ubi  reus  domicilium  fovet,  spectandum  videtur  tempos, 
quod  obtinet  ex  statuto  loci,  in  quo  reus  commoratur.'  J.  Voet,  ad  Pand.  44, 
3,  12,  p.  877. 

*  Don  V.  Lippmann,  5  CI.  &  F.  1, 19-21;  McElmoyle  r.  Cohen,  13  Pet.  312. 
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582.  Statutes  extinguiBhing  the  Right,  —  But  although  statutes 
of  limitation  or  prescriptiori  of  the  place  where  the  suit  ia 
brought  may  thus  properly  be  held  to  govern  the  rights  of 
parties  in  such  suit,  or,  as  the  propositioti  is  commonly  stated^ 
the  recovery  must  be  sought  and  the  remedy  pursued  virithin 
the  times  prescribed  by  the  lex  fori,  without  regard  to  the  lex 
loci  contractus,  or  the  origin  or  merits  of  the  cause  ;  yet  there 
is  a  distinction  which  deserves  consideration,  and  which  has 
been  often  propounded.  It  is  this.  Suppose  the  statutes  of 
limitation  or  prescription  of  a  particular  country  do  not  only 
extinguish  the  right  of  action,  but  the  ckiim  or  title  itself,  ipso 
facto,  and  declare  it  a  nullity  after  the  lapse  of  the  prescribed 
period,  and  the  parties  are  resident  within  the  jurisdiction 
during  the  whole  of  that  period,  so  that  it  has  actually  and  fully 
operated  upon  the  case;  under  such  circumstances,  the  question 
might  properly  arise,  whether  such  statutes  of  limitation  or 
prescription  may  not  afterwards  be  set  up  in  any  other  country 
to  which  the  parties  may  remove,  by  way  of  extinguishment  or 
transfer  of  the  claim  or  title.  This  is  a  point  which  does  not 
m  to  have  received  as  much  consideration  in  the  decisions  of 
the  common  law  as  it  would  seem  to  require.  That  there  are 
countries  in  which  such  regulations  do  exist  is  unquestionable. 
There  are  states  which  have  declared  that  all  right  to  debts 
due  more  than  a  prescribed  terra  of  yeai*s  shall  be  deemed  ex- 
tinguished ;  and  that  all  titles  to  real  and  personal  property  not 
pursued  within  the  prescribed  time  shall  be  deemed  for  ever 
£xed  in  the  adverse  possessor.*  Suppose  for  instance  (as  has 
occurred)  personal  property  is  advei*sely  held  in  a  state  for  a 
period  beyond  that  prescribed  by  the  laws  of  that  state,  and  after 
that  period  has  elapsed  the  possessor  should  remove  into  another 
tate  which  has  a  longer  period  of  prescription,  or  is  without  any 
rescription  ;  could  the  original  owner  assert  a  title  there  against 
lie  possessor,  whose  title  by  the  local  law  and  the  lapse  of  time 
.d  become  final  and  conclusive  before  the  removal  ?    It  has 


>  See  J.  Voet,  ad  Pand.  44,  S,  a.  5,  6,  0;  Exak.  Inst  b.  8,  tit  7,  8,  1,  2, 1,  8; 

ckford  i\  Wade»  17  Ves.  87;  Liocoln  v,  Battelle,  a  Wend.  (N.  Y,)  475.     A 

atute  of  this  ftort,  extinguishing  the  title  to  real  estate  after  an  adverse  pos- 
8c-«sion.  and  tranfif erring  the  title  to  the  adverse  possessor,  actually  exists  in 
Uie  sUte  of  Rhode  Ishind«  Act  of  1822,  Digest  of  Rhode  kU»d  Law8»  p.  3G3, 

I.  ed.  1822. 

51 


802  CONFLICT  OF  LAWS.  [s.  582,582  a. 

certainly  been  thought  that,  in  such  a  case,  the  title  of  the  pos- 
sessor cannot  be  impugned.^  If  it  cannot,  the  next  inquiry  is, 
whether  the  bar  of  a  statute  extinguishment  of  a  debt,  lege  loci, 
ought  not  equally  to  be  held  a  peremptory  exception  in  every 
other  country  ?  This  subject  may  be  deemed  by  some  persona 
still  open  for  future  discussion.  It  has  however  the  direct  in- 
thority  of  the  Supreme  Court  of  the  United  States  in  its  favor;* 
and  its  correctness  has  been  recently  recognized  by  the  Court  of 
Common  Pleas  in  England.^  In  the  American  courts  other  than 
the  Supreme  Court,  it  does  not  seem  hithertg  to  have  obtained 
any  direct  approval  or  recognition.  But  in  all  the  cases  in 
which  the  question  might  have  been  incidentally  discussed  in 
these  courts,  the  statutes  under  consideration  did  not  purport  to 
extinguish  the  right,  but  merely  the  remedy.* 

582  a.  Limitation  of  Actions  upon  Judgments.  —  A  question  of 
a  kindred  character  has  been  discussed  of  late  years  both  in  Eng- 
land and  America  ;  and  that  is,  whether  the  statute  of  limitt- 
tions  or  prescription  of  the  country  where  a  suit  is  brought  is 
a  good  defence  and  bar  to  a  suit  brought'  there  to  enforce  s 
foreign  judgment.  In  both  countries  it  has  been  held  that  it 
is  a  good  defence  and  bar.*^  In  America  the  case  was  stronger 
than  it  was  as  presented  in  England,  for  it  was  a  judgment 
rendered  in  one  of  the  United  States  which  was  sought  to  be 
enforced  in  another  state  of  the  Union,  and  therefore  fell  within 
the  clause  of  the  constitution  which  declares  that  full  faith  and 
credit  and  effect  shall  be  given  in  each  state  to  the  judicial  pro- 
ceedings of  every  other.     It  was  thought  that  this  clause  did  not 

1  See  Beckford  v.  Wade,  17  Ves.  88;  Newby  v.  Blakey,  3  Hen.  &  ^fon.  57; 
Brent  r.  Chapman,  5  Cranch,  358;  Shelby  r.  Guy,  11  Wheat.  361,371,372. 
But  see  Dudley  v.  Warde,  Amb.  113. 

2  Shelby  r.^Guy,  11  Wheat.  361,  371,  372. 

•  Huber  v.  Steiner,  2  Bing.  N.  C.  202,  211.  See  also  Don  v,  Lippinami,o 
CI.  &  F.  1,  16,  17;  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  10,  s.  5,  p.  123.  l-2i 

*  On  this  subject  see  De  Couche  r.  Savetier,  3  Johns.  Ch.  (X.  Y.)  190,  218, 
219;  Van  Reimsdyk  v.  Kane,  1  Gallis.  371 ;  Le  Roy  r.  Crowninshield,  2  Mason, 
151,  and  the  cases  there  cited;  Lincoln  v.  Battelle,  0  Wend.  (X.  Y.)  47-5;  1 
Domat,  b.  3,  s.  4,  art.  1,  p.  464;  Id.  art.  10,  p.  466.  John  Voet  says  in  one 
place:  *  Si  prsescriptioni  implendje  alia  prefinita  sint  tempora  in  loco  doraicilii 
actoris,  alia  in  loco,  ubi  reus  domicilinm  fovet,  spectandum  videtur  tempos, 
quod  obtinet  ex  statuto  loci,  in  quo  reus  commoratur.'  J.  Voet,  ad  Pand.  44, 
3,  12,  p.  877. 

»  Don  u.  Lippmann,  5  CI.  &  F.  1, 19-21;  McElmoyle  i'.  Cohen,  13  Pet.  312. 
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Ibe  slightest  degree  vary  the  application  of  the  general  princi- 
ple, tliat  in  all  mattera  of  proceedings  in  courts  the  lex  loci  was 
ivern.'  (a) 

1  111  rimovl/^  . .  Cohen,  13  Pet,  812, 327,  328.      Mr.  Jmiien  Waynis,  in  d^ 

II  of  tbe  court,  after  lulverting  to  thtt  cUuw  of  the  constltu- 

..-    ;..,..* I  StAteu,  niid  Uif  interpreliitiati  thereof,  jiaui:  *8iichWttig 

^  crtdtti  and  n^tl^i  to  Uj  given  to  a  jitdgmeut  of  ono  Atnto  tii  another 

f  eonetitation  ainl  the?  act  of  coiigrej»,  the  point  iiudor  r<>^      '  'ti  wlU 

J&fid  hy  iMjttling  what  in  tlj«^  nature  of  a  |»loa  of  th>  i   liml- 

li  ll  a  plea  that  aetUtsa  tlie  ri^ht  of  a  party  on  a  ix^n tract  ui  juJ^^nient, 

F  ttiat  bars  the  f^medj  1*     Whntcv<*r  diversity  of  opinion  th».*re  may  Us 

Jurlatt  opoo  tlits  point,  we  think  it  well  settle*!  to  b«!  a  pl#-a  io  tha 

f;  Mid  ooDBc^quently  that  tho  lex  fori  niu*>t  prevail.     HiKifins  r.  SocHl, 

B,  $L  Ad,  iU;  4  Cowen  (X.  Y.)  li'JH,  uot^  10;   Id,  530:  Van    Keirandyk  r. 

I  (toIlU.  371;  Lrs  Uay  r.  Crownin.nhield,  2  Mai$on,  151;  HritUh  Linen 

ro.  r,  Dnimmnnd.  lO  B.  kC.  DO:*;   l>e  la  Vi'pk  v,  Vianna,  1   B.  &  Ad.  281; 

CuiK-JKe  r.  Savt  tier,  3  Juhua.  Cb.  (K-  Y.)  lf>0;  Lincoln  v.  Batt4!Uo,  «1  Wend. 

(K.  Y.)  476;  Onlick  r.  Loder,  2  Gr«?n  (N.  J.)  57:.';  a  Burge,  Col  k  For.  Uw, 

B6S.      TIms  Htatiitd  of  (sf^orgia  is,  **  tluit  a^^tious  of  d«5bt  on  judgm<rntii  oIn 

atiHtd  \n  court*,  other  than  the  eourtii  of  UiiR  (*t«le,  must  bis  brought  within 

after  thr  jwlgmi^nt  obtftincd.'*     It  would  Iw  strange  if,  in  th«  now 

nJ  rightu  of  nations  tn  organ ijce  their  judicial  tribunals  according 

i  of  fjoliey,  it  nhonld  b«^  concpdird  t*>  Uicm  in  ever>*  uthcr  rwifiect 

(Mliiof  pnvicnblng  the  time  within  which  finiiji  shall  U*  litigated  in  their 

P»oa<rlpHon  la  a  tiling  of  p^i  nt  of  ^h«f  pxp'rionce  of  its 

;  and  th*»  Hm*^  ?ifr**r  which  *hm  hall  V**^  l»arnhl  ha-^  b^^^n* 

miot'  i»y  every  nation  in  virtu©  of  that  fy 

ll  *  V  i«ion  for  all  i>*rvofm  and  prof^ii;.  iv» 


I  bt«  tw*tng  tiit9  foundati«>n 
or  lioiitatiiin*  may  not  our  »tal*:  , 
bl  in  Tirtuo  fif  th<dr  jiovcn? ignty  ?    Or  U  it  t 
particular  tlian  thi^t  o(  barrint*  " -^  ^•*' 
by  the  lap*w  of  time  ?      Hie  »t 
[  in  their  own  coart«;  and  tt 
nl  of  a  judgment  aftrr  Uf 


hi  V. 


lit  to  {mm  #tatute«  v(  pn^ 

"ur  ^y»t«fm,  exerciitt  thit 

<led  tu  them  in  every 

^•*  -"?maeuU  of  otlier 

judgmenta  ren* 

I  J I  .V  r  Lv  I  % u mpl  ion  of  the 

twenty  y  iV  th^'V  nr»t  tlien 

"Ui«T  ^liM'  ■   .iIliT  thw 

•r  nurh  J  u.  and 

i.t 

it 

d 

i 


*t 


I  io  whicb  Uic  jidgr: 
rnal  bo  ejEerruBed  Ijy  a     ,,-  :, ,,,- .^      - 

atat4P,  leaving  tho*©  of  tta  own  cxrarta  v. 
,  bat  aobjeet  to  the  oommon-law  pr4>#uropi.' 
i  of  l««Dt5  yeara.     In  other  wonU,  may  not  th*«  law  of  a  nUktn  fii 

» for  barring  th«  remedy  in  a  puit  '    ih^u  of  aniitljer -s-it"-. 

I  of  lU  own  tribunida  f     We  •  •f  argument  to  abow 


[  by  a  AtAtuie  of 
j^yment  aff-^  *5"* 


(«)  Sm  Toirnittiid  i 
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582  b.  Distinction  to  be  Observed.  —  It  may  be  important  then 
carefully  to  distinguish  between  cases  where  the  statute  of  limi- 
tations is  strictly  a  mere  bar  to  the  remedy,  and  cases  where  it 
goes  directly  to  the  extinguishment  of  the  debt,  claim,  or  right. 
Where  it  professes  to  dispose  of  the  latter,  it  would  seem  difficult 
to  say  that  a  mere  removal  to  another  country  can  revive  an  ex- 
tinguished debt,  claim,  or  right,  or  change  the  positive  title  of 
property  acquired  and  perfected  under  the  local  law  of  the  place 
where  the  parties  and  property  are  situated.^  But  where  it  pro- 
fesses to  deny  or  control  or  extinguish  the  remedy  only,  other 
considerations  may  properly  apply.  It  has  indeed  been  decided 
upon  a  recent  occasion  in  one  of  the  American  courts,  that  in 
cases  falling  within  the  latter  predicament  it  will  make  no  diffe- 
rence whether  both  parties  have  remained  domiciled  in  the  same 
country  where  the  original  cause  of  action  arose,  during  the  whole 
period  required  by  the  local  statute  of  limitations  to  bar  the  rem- 
edy thereon,  or  whether  they  have  changed  their  domicil  after  it 
has  begun  to  run.^  But  the  reasoning  which  thus  repels  aDj 
such  distinction  is  not  so  clear  or  decisive  as  has  been  supposed. 
Every  nation  has  a  complete  and  exclusive  sovereignty  to  enact 
laws  which  shall  limit  all  rights  of  action  to  certain  prescribed 
periods  within  its  own  tribunals,  and  to  declare  that  after  that  pe- 
riod all  rights  of  action  shall  be  extinguished  ;  and  if  the  parties 
remain  domiciled  within  the  territorial  jurisdiction  during  that 
whole  period,  the  law  ipso  facto  operates  on  the  case,  and  the 
rights  of  action  are  completely  extinguished  there.  But  the 
same  doctrine  is  not  true,  or  rather  may  not  be  true,  where  be- 
fore the  prescribed  period  has  arrived  one  or  both  of  the  parties 
have  changed  their  national  domicil ;  for  by  such  change  thej 

the  unreasonableness  of  a  contrary  doctrine.  But  the  point  mi.eht  have  been 
shortly  dismissed  with  this  safe  declaration,  that  there  is  no  direct  constita- 
tional  inhibition  upon  the  states,  nor  any  clause  in  the  constitution,  from  which 
it  can  be  even  plausibly  inferred  that  the  states  may  not  lecrislate  upon  the 
remedy  in  suits  upon  the  judgments  of  other  states,  exclusive  of  all  interference 
with  their  merits.  It  being  settled  that  the  statute  of  limitations  may  bar 
recoveries  upon  foreign  judgments;  that  the  effect  intended  to  be  given  under 
our  constitution  to  judgments  is,  that  they  are  conclusive  only  as  regards  the 
merits;  the  common-law  principle  then  applies  to  suits  upon  them,  that  they 
must  be  brought  within  the  period  prescribed  by  the  local  law,  the  lex  fori,  or 
the  suit  will  be  barred. ' 

1  Don  V,  Lippmann,  5  CI.  &  F.  1,  15-17. 

*  Bulger  i;.  Koche,  11  Pick.  (Mass.)  36. 
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kaTe  ceased  to  be  under  the  exclusive  dominion  of  the  nation 
"whose  statute  of  limitations  has  begun  to  operate  upon  their  righta 
^of  action,  but  has  not  as  yet  extinguished  them.  The  laws 
IHthereof  can  no  longer  operate  on  those  rights,  at  least  not  operate 
except  within  the  territorial  limits  of  the  nation.  Elsewbei-e  they 
can  be  deemed  as  having  only  an  inchoate  and  imperfect  effect ; 
and  the  change  of  domicil  suspeuda  their  power  to  extinguish  the 
rights  of  action  in  future^  since  they  can  have  no  binding  extra- 
erritorial  force.  It  ia  no  answer  to  say  that  when  once  the  star 
ite  of  limitations  begins  to  run,  no  subsequent  impediment  stops 
^t  from  continuing  to  run.  That  is  true  in  the  nation  whose  laws 
Don  tain  such  provisions  or  inculcate  such  a  doctrine*  But  no 
Jther  nation  is  bound  to  give  effect  to  such  provisions  or  to  such 
doctrine.  They  are  strictly  intra-territorial  regulations  and 
iterpretations  of  the  lex  fori,  which  other  nations  are  not  hound 
observe  or  keep.  While  the  parties  were  domiciled  there,  the 
itute  of  limitations  continued  to  run  against  them,  but  it  bad 
aot  then  extinguished  any  rights  of  action.  When  they  changed 
^heir  domicil,  the  statute,  as  to  them  or  their  rights  of  action,  in 
spect  to  personal  property  or  personal  claims,  was  no  longer 
operative  or  obligatory,  but  the  statutes  only  of  theii*  new  domi- 
It  would,  or  at  least  might,  then  require  a  very  different 
sideration,  where  the  local  law  had  before  the  change  of  do- 
icil  actually  extinguished  all  rights  of  action  ;  for  then  to  revive 
lem  is  to  create  new  rights,  and  not  to  enforce  old  rights  sub* 
ag  at  the  time  of  the  removal*^ 


In  Bulger  v.  Roche,  11  Pick.  (Masa.)  S6,  the  very  case  arose  of  a  cause  of 
ion  extinguished  by  the  local  law  of  the  cx>untry  (Nova  Scotia)  where  both 
e&  resided  during  the  whole  period  of  the  runuiugof  the  atatut^e  of  )imita> 
;  and  the  supreme  court  of  Massachusetts  held  that  the  right  of  action, 
r  a  change  of  dornicil  of  the  defendant  by  a  removal  to  Massachusetts,  waa 
not  thereby  extinguiBhed  in  the  state  tribunals,  but  might  be  pursued  within 
ib«  period  prescribed  by  the  statute  of  limita.tions  of  Massachusetts.  On  that 
occasion  Mr.  Chief  Justice  Shaw  in  delivering  the  opinion  of  the  court  said: 
Hie  h%(;is,  so  far  as  they  are  material,  are  these:  that  the  cause  of  action 
nied  in  1821  ♦  more  than  9ix  years  before  the  commencement  of  this  action; 
that  the  plaintiff  and  defendant  were  both  domiciled  at  Halifax  in  Nova  Scotia, 
^Dd  were  subjects  of  the  King  of  Great  Britain;  and  that  by  the  law  of  that 
ntry  an  action  of  assumpsit  is  barred  in  six  years.  It  is  stated  in  the  rej>li- 
ion,  and  admitted  by  the  rejoinder,  that  the  plaintiff  came  into  thb  com- 
wealth  for  the  first  time  in  1820,  and  that  the  action  was  commenced 
in  six  years  from  that  time.  That  the  law  of  limitations  of  a  foreign 
oaoQotof  Itself  be  pleaded  as  a  bar  to  an  action  in  this  commonwealth 
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583.  Bemark$  of  John  Voet.  —  What  has  been  thus  fer  stated 
on  this  head  may  be  concluded  by  quoting  a  passage  from  John 
Voet,  the  correctness  and  force  of  which,  in  point  of  principle, 
are  submitted  to  the  consideration  of  the  reader.  ^  Quod,  si  resti- 
tutio concedenda  sit  non  ex  causa,  qusB  ipsum  negotium  ab  initio 

seems  conceded,  and  is  indeed  too  well  settled  by  authority  to  be  drawn  in 
question.     Byrne  r.  Crowninshield,  17  Mass.  55.     The  authorities  both  from 
the  ciril  and  the  common  law  concur  in  fixing  the  rule  that  the  nature,  rati- 
ditj,  and  construction  of  contracts  are  to  be  determined  by  the  law  of  the 
place  where  the  contract  is  made;  and  that  all  remedies  for  enforcing  such 
contracts  are  regulated  by  the  law  of  the  place  where  such  remedies  are  pu^ 
sued.     Whether  the  law  of  prescription,  or  statute  of  limitation,  which  takes 
away  every  legal  mode  of  recovering  a  debt,  shall  be  considered  as  affecting  tbe 
contract  like  payment,  release,  or  judgment,  which  in  effect  extinguish  tbe 
contract^  or  whether  they  are  to  be  considered  as  affecting  the  remedy  only  bj 
determining  the  time  within  which  a  particular  mode  of  enforcing  it  shall  be 
pursued,  were  it  an  open  question,  might  be  one  of  some  difficulty.    It  was  iblj 
discussed  upon  general  principles  in  a  late  case  (Le  Roy  v,  Crowninshield,  2 
Mason,  151)  before  the  circuit  court,  in  which  however  it  was  fully  conceded 
by  the  learned  judge,  upon  a  full  consideration  and  review  of  all  the  authori- 
ties, that  it  is  now  considered  to  be  a  settled  question.    A  doubt  was  intimated 
in  that  case,  whether,  if  the  parties  had  remained  subjects  of  the  foreign  comh 
try  until  the  term  of  limitation  had  expired,  so  that  the  plaintiff's  remedj 
would  have  been  extinguished  there,  such  a  state  of  facts  would  not  have  pre- 
sented a  stronger  case,  and  one  of  more  serious  difficulty.     Such  was  the  case 
in  the  present  instance.     But  we  think  it  sufficient  to  advert  to  a  well-settled 
rule  in  the  construction  of  the  statute  of  limitations,  to  show  that  this  circunH 
stance  can  make  no  difference.     The  rule  is  this :  that  where  the  statute  has 
begun  to  run,  it  will  continue  to  run  notwithstanding  the  intervention  of  any 
impediment  which,  if  it  had  existed  when  the  cause  of  action  accrued,  would 
have  prevented  the  operation  of  the  statute.     For  instance,  if  this  action 
accrued  in  Nova  Scotia  in  1821,  and  the  plaintiff  or  defendant  had  left  that 
country  in  1825,  within  six  years,  in  1828,  after  the  lapse  of  six  year?,  the 
action  would  be  as  effectually  barred,  and  the  remedy  extinguished  there,  as  if 
both  had  continued  to  reside  in  Halifax  down  to  the  same  period.    So  that 
when  the  parties  met  here  in  1829,  so  far  as  the  laws  of  that  country,  by  taking 
away  all  legal  remedy,  could  affect  it,  the  debt  was  extinguished,  and  that 
equally  whether  they  had  both  remained  under  tbe  jurisdiction  of  those  laws 
till  the  time  of  limitation  bad  elapsed,  or  whether  either  or  both  had  previously, 
left  it.     The  authorities  referred  to  therefore  must  be  held  applicable  to  a  case 
where  both  parties  were  subject  to  the  jurisdiction  of  a  foreign  state  wh^^n  the 
bar  arising  from  its  statute  of  limitations  attached.     The  same  conclusion  re- 
sults from  the  reason  upon  which  these  cases  proceed,  which  is,  that  statutes  of 
limitation  affect  only  the  time  within  which  a  legal  remedy  must  be  pursued, 
and  do  not  affect  the  nature,  validity,  or  construction  of  the  contract.    This 
reason,  whether  well  founded  or  not,  applies  equally  to  cases  where  the  term  of 
limitation  has  elapsed  when  the  parties  leave  the  foreign  state,  as  to  those 
where  it  has  only  begun  to  run  before  they  have  left  the  state,  and  elapses 
afterwards.'    But  see  Don  v,  Lippmann,  6  CI.  &  F.  1,  15-17. 
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tabatur  (utt  oomitatar  metos,  dolus,  error),  sed  ex  ea^  qum 
flQperveuit  (qualk  est  mucapio  varum,  aut  pn^Bticriptio  jurtum 
tiouum^  propter  abHeutiam  non  iuterrupta),  ita  gcneraliter 
iendum  existtmo,  illius  loci  leges  in  rcstitutioDe  factouda  at- 
ddas  ease*  secandum  qujmb  loci  leges  implotu  Bummo  jure 
I  per  absentiaiD  usucapio  vel  prsDscriptio.     Quid  enim,  obsecro, 
i  juHtius  aut  aequiuis,  quam  ut  ex  eoruudem  legislatorom  pn» 
ipto  remedium  ad?ersus  Itmonem   indulgeatur,  ex  quorum 
ipto   et  dummo  jure  primitus  Isesio  nata  fuit?      Quibut* 
aens  est,  ut  si  immobillum  rerum  usucapio  impleta  sit,  scr- 
tur  in  rebtitutione  faciuuda  jura  regioms«  in  qua  iiumobilea 
utm  aunt :  adeoque,  ut  in  amittendo,  aic  et  in  rocuperando 
io,  regautur  immuiiilia  ex  ^itus  &ui  lege,  juxta  vulgatam  re- 
in materia  statutaria.     Sin  mobilia  u&ucapta  fuerint,  in 
t''  -  magia  erit,  ut  aerventur  Icgeis  domicilii  ejus,  qui  per 

ttsii'    .         ni  dominium  amisetat ;  ut  ita  mobilia,  qmc  cem^utur 
,  ubi  domicilium  fovet  dominusi,  ex  lege  domicilii  rodoant, 
ill  ftierant  amisaa.     Sed  si  actiones  in  personam  temporis  lap^n, 
r  abaentiam  contingente,  extinct^c  sint ;  probabilius  fnerit,  in 
restituendis  ob  justam  abaeutiaa  cauaam  spectandum  ease  jua 
in  quo  debitor  commoratur,  contra  quern  restitutio  petitur: 
m  etiam  ex  istius  loci  lege  prfiescriptio  implenda  fuerit/  ^ 


^  J.  Voety  ad  Paad.  4,  I,  29,  p.  341 ;  lUntj  oa  Forelga  Law,  p.  6Q,  50. 
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CHAPTER  XV. 

FOBEIGN  JUDGMENTS. 

684.  Subject  of  the  Chapter.  We  come  in  the  next  place  to 
the  consideration  of  foreign  judgments,  or  of  the  force  and  effect 
of  foreign  sentences,  exceptio  rei  judicato.  As  to  the  effect  to 
be  given  to  foreign  judgments,  there  has  been  much  diversity  of 
practice,  as  well  as  of  opinion,  among  jurists  and  nations.  We 
do  not  speak  here  of  cases  where  the  point  was,  whether  the 
court  pronouncing  the  judgment  had  jurisdiction  or  not ;  but,  as- 
suming the  jurisdiction  to  be  unquestionable,  what  force  and  ef- 
fect ought  to  be  given  to  such  judgment.  Ought  it  to  be  held 
conclusive  upon  the  parties  ?  Or  ought  it  to  be  open  to  impeach- 
ment by  new  evidence,  or  to  be  re-examined  upon  the  original 
merits  ?  The  subject  may  be  considered  in  two  general  aspects; 
first,  in  regard  to  judgments  in  rem  ;  and  secondly,  in  regard  to 
judgments  in  personam.^  The  latter  is  again  divisible  into  sereral 
heads :  firet,  where  the  judgment  is  setup  by  way  of  defence  to  a 
suit  in  a  foreign  tribunal ;  and  secondly,  where  the  judgment  is 
sought  to  be  enforced  in  a  foreign  tribunal  against  the  original 
defendant  or  his  property ;  and  thirdly,  where  the  judgment  is 
between  subjects,  or  between  foreigners,  or  between  foreigners 
and  subjects.  These  divisions  will  in  some  degree  require  a 
separate  examination.^ 

^  Burgundus  divides  judgments  (sententise)  into  three  classes:  1.  In  rem; 
2.  In  personam;  3.  Mixed,  in  rem  et  in  personam.  *  Omnium  condemnir 
tionum  summa  divisio,  pariter  in  tna  genera  deducitur.  Aut  enim  in  rem,  ant 
in  personam,  aut  in  utramque  concipiuntur.  In  rem,  quoties  alicui  res  asseri- 
tur,  hoc  est  ejus  esse  dicitur,  vel  jure  creditoris,  aut  alio  modo  possidenda 
datur.  In  personam,  si  condemnetur  ad  aliquid  daudum  aut  patiendum,  faci- 
endum aut  non  faciendum,  vel  si  persome  statum  afficiat.  In  utramque,  si  et 
res  et  persona  simul  in  condemnationem  veniant.'  Burgundus,  tract  3,  n.  1,  % 
p.  84,  85 ;  1  Boullenois,  obs.  25,  p.  602.  See  the  learned  opinion  of  Mr.  Vice- 
Chancellor  Bruce,  in  Barrs  v,  Jackson,  1  T.  &  C.  585,  as  to  what  domestic 
judgments  are  conclusive  or  not. 

^  See,  on  this  subject,  3  Burge,  Col.  &  For.  Law,  pt.  2,  c.  24,  p.  1014- 
1080.    See  also  2  Sm.  L.  C.  436,  note,  2d  ed. 
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686.    VatteL  —  Vattel  hag  said,  with  great  force,  that  it  is  the 
>Tiiice  of  every  sovereignty  to  administer  justice  in  all  places 
lithiii  its  own  territory  and  under  its  own  jurisdiction,  to  take 
of  crimes  cominitted  there  and  of  the  controversiea 
!iuiiie  within  it.     Other  nations  ought  to  respect  this  right ; 
as  the  administration  of  justice  necessarily  requires  that 
jlTcry  definitive  sentence,  regularly  pronounced,  be  esteemed  just, 
executed  as  such,  when  once  a  cause,  in  which  foreigners 
•  interested,  has  been  decided  in  form,  the  sovereign  of  the 
tidants  ought  not  to  hear  their  complaints.     To  undertake  to 
line  the  justice  of  a  definitive  sentence  is  an  attack  upon  the 
liction  of  the  sovereign  who  has  passed  it.*     Hence  Vattel 
the  general  rule  that,  in  consequence  of  this  right  of  ju- 
lietion,  the  decision  made  by  the  judge  of  the  place  within  the 
ct^nt  of  his  authority  ought  to  be  respected,  and  to  take  effect 

in  foreign  countries,^ 

686*  JuriBdielwn  of  the  Foreign  Court,  —  Reasonable  as  this  doo- 

I  ieems  to  be^  it  is  diflicult  to  ailirm  that  it  has  obtained  the 

assent  of  civilized  nations  in  modern  times  in  their  inter- 

»Q»e  with  each  oUier.     The  support  which  it  has  received  from 

common  law  is  far  more  extensive  and   uniform  than  it  liae 

»ved  in  the  jurisprudence  of  continental   Europe.     In  order 

ftwever  to  found  a  projier  ground  of  recognition  of  any  foreign 

ndgment  in  another  ormntry,  it  is  indutpensable  to  esUiblish  that 

koourt  pronouncing  judgment  should  have  a  lawful  jnrii*diction 

the  cause,  over  tlie  thing,  and  over  the  parties.'  (a)     If  the 

riAdiction  fails   as  to  either^  it  i»  (as  we  have  already  seen) 

a  mere  nullity,  having  no  obligation,  and  entitled  to  no 

ct  beyond  the  domestic  tribunals.^    And  this  is  equally  true, 

rhether  Uie  proceedings  be  in  rem  or  iu  personam,  or  in  rem  and 

in  personam.^  (&) 

^YaU^L  U  2,  c  7«  a.  si.  ^  U,  s.  85. 

1  BotilleiKib,  obs.  25,  p.  <31»-e<K). 
ati^i  •*  539,  Md,  517;   Btichftoan  i^.  Enck^r,  0  E^st,  102;   Biisell  v, 
&  MiM.  402;  Shumv^-ay  v.  StilUnAn,  6  Wend.  (X.  Y.)  447;  Don  v. 
1,  5  VI  k  l\  1,  20,  21 ;  4  Coweo  (N.  Y.)  fi'-H.  n. ;  I  Stark.  Ev.  pt  2, 
I  p.  214;  llfifiry  on  Foreign  T^w,  18.  n.;  Id.  *2Z,  7S;  Cavan  e.  Stewiirt,  1 
525;  UaJl  n,  William*.  0  Pick.  (Maaa.)  232;  Woodward  9.  Trmnm,  0 
JI54;  Ferguaoa  p.  Mabon,  11  A.  Se  £.  17d«  1^,  189. 


Sm  Ftrgoion  9. 
i  £.  17dt  102,  im. 


11  A.         (6)  Jurwdwtion.  ^  In  Ofdor  that  a 
jadgmeat  rendisred  in  aaotlMr  atite 
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587.   Rose  v.  Himely,  —  This  subject  was  a  good  deal  consi- 
dered in  a  celebrated  case  (a  proceeding  in  rem)  before  the  So- 


shoald  have  full  force  and  effect  else- 
where, it  must  have  been  rendered  by 
virtue  of  jurisdiction  acquired  over 
the  person  of  the  defendant;  unle^ 
indeed  the  defendant  was  a  citizen  of 
the  state  in  which  the  judgment  was 
rendered.  In  this  latter  case,  if  the 
proceeding  for  obtaining  jmisdiction 
was  according  to  the  law  of  the  forum, 
the  defendant  will  be  bound  through- 
out the  Union ;  for  he  is  bound  by  the 
laws  of  his  own  state.  Galpin  v. 
Page,  18  Wall.  350;  Bigelow,  Estop- 
pel,  149,  note.  3d  ed.  See  Don  t?. 
Lippmann,  5  CI.  &  F.  1;  Schibsby  w. 
Westenholz,  L.  R.  6  Q.  B.  155;  Rou- 
siUon  v.  Rousillon,  14  Ch.  D.  351; 
Douglas  V.  Forrest,  4  Bing.  686 ;  Bur- 
len  t;.  Shannon,  99  Mass.  200,  207.  In 
Rousillon  V,  Rousillon,  and  Schibsby 
V.  Westenholz,  supra,  it  is  said  that  a 
judgment  good  by  the  local  law  will 
bind  residents  as  well  as  citizens. 

If  jurisdiction  was  obtained  against 
a  non-resident  by  attachment  of  his 
property  only,  the  judgment  rendered 
thereon  will  have  no  extra-territorial 
effect  further  than  to  bind  the  property 
attached  and  disposed  of.  Galpin  v. 
Page,  supra;  Cooper  v,  Reynolds,  10 
Wall.  308.  (Several  cases  to  the  con- 
trary, under  state  insolvency  laws,  — 
Scribner  v,  Fisher,  2  Gray,  43 ;  Smith 
17.  Brown,  43  N.  H.  44;  Brown  v.  Col- 
lins, 41  N.  H.  405,  —  have  been  over- 
ruled. Baldwin  v.  Hale,  1  Wall. 
223;  Gilman  u.  Lockwood,  4  Wall. 
409;  Stoddard  w.  Harrington,  100 
Mass.  87 ;  Newmarket  Bank  v.  Butler, 
45  N.  H.  236.  For  certain  peculiar 
cases,  see  Stoddard  c.  Harrington,  su- 
pra ;  ante,  s.  335,  note.)  Indeed  the 
judgment  is  of  no  further  avail  even 
in  the  state  in  which  it  was  rendered. 
No  general  execution  can  be  issued  for 
any  balance  unpaid  after  the  attached 
property  is  exhausted ;  and  no  suit  can 
be  maintained  on  the  judgment  in  the 


same  or  in  any  other  court.  Cooper  v. 
Reynolds,  supra,  Miller,  J. ;  Pennoyer 
V,  Neff,  95  U.  S.  714,  725. 

In  England  it  appears  to  have  been 
a  question  until  very  lately  whether  the 
existence  of  property  in  the  ooontiy  of 
the  judgment  might  not  give  the  court 
jurisdiction  over  the  person  of  the  de* 
fendant.  See  Schibsby  r.  Westenholz, 
L.  R.  6  Q.  B.  155,  163,  criticisiDg 
Douglas  v.  Forrest,  4  Bing.  703,  and 
intimating  that  it  would  not;  and  wit 
has  since  been  decided.  The  Mecca, 
6  P.  D.  106.  reversing  5  P.  D.  28.  See 
London  Ry.  Co.  v.  Lindsay,  3  Macq. 
99. 

It  was  formerly  a  question  of  mofih 
doubt  whether  recitals  of  jarisdictkm 
in  the  record  of  a  judgment  rendered 
in  a  sister  state  were  conclosive.  In 
many  cases  they  were  held  indispotar 
ble.  Wilcox  r.  Kassick,  2  Mich.  163; 
Lincoln  v.  Tower,  2  McLean,  473; 
Wilson  V.  Jackson,  10  Mo.  330;  Brad- 
street  V.  Neptune  Ins.  Co.,  3  Sum.  600; 
Westcott  V.  Brown,  13  lud.  83;  Law- 
rence V.  Jarvis,  32  111.  304 ;  Lapham  r. 
Briggs,  27  Vt.  26 ;  HaU  v,  Williams,  6 
Pick.  232;  Shelton  v.  Tiffin,  6  How. 
163.  But  this  view  was  deoied  in 
other  cases  (Starbuck  i?.  Murray,  3 
Wend.  148;  Kerr  ».  Kerr,  41  X.  T. 
272;  Carleton  ».  Bickford,  13  Gray, 
591;  Bodurtha  ».  Goodrich,  3  Gray, 
508;  Rape  v.  Heaton,  9  Wis.  328). 
and  by  recent  decisions  of  the  Supreme 
Court  of  the  United  States  these 
latter  cases  have  come  to  be  the  law. 
Thompson  v.  Whitman,  18  WaU.  457: 
Knowles  v.  Gaslight  Co.,  19  WaU.  5S; 
Pennoyer  v.  Neff,  95  U.  S.  714.  See 
to  the  same  effect,  Wright  p.  -An- 
drews, 130  Mass.  149;  Kingsbury » 
Yniestra,  59  Ala.  320;  Napton  f.  Lea- 
ton,  71  Mo.  358;  Ferguson  p.  Craw- 
ford, 70  N.  Y.  253. 

Appearance  by  a  foreign  defendant 
not  notified,  entered  merely  for  the 
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reme  Cuurt  of  the  United  States,  where  the  principal  point ' 

iwbelber  there  hud  beeu  a  change  of  the  ownership  of  the  pro- 

[J  by  the  sentence  of  a  foreign  court  iu  a  suit  there  pending 

rem.     Upon  that  occaiiion  Mr.  Chief  Juj>tice  Mar^hall^  in  de- 

iwmmg  the  opinion  of  the  court,  used  the  following  language: 

Tb«  power  of  the  [foreign]  court  then  ia  of  necessity  exaininap 

Je  to  a  certain  extent  by  that  tribunal  which  ia  compelled  to  de- 

lether  it^  sentence  hia^  changed  the  right  of  property.    The 

mider  which  it  acts  must  be  looked  into,  and  it^  authority 

to  decide  questions  which  it  profeB^eii  to  decide  must  be  con* 

Uderod. 

688,  *  But  although  tlie  general  power  by  which  a  court  takea 
piintfdiotion  of  cauben  tnu^t  be  inspected,  in  order  to  determine 
whether  it  may  rightfully  do  wl»at  it  professes  to  do,  it  ia  still  a 
ijoestiou  of  fteriouiA  difficulty  whether  the  situation  of  the  par- 
ticukr  thing  ou  which  the  sentence  has  pa^^s^d  may  be  iuquii^ed 
into  for  the  puqK):»e  of  deciding  whether  that  thing  wa6  in  a  state 
irhMtb  aubjeeted  it  to  the  jurisdiction  of  the  court  pa^^sing  the 
Henteiice.  Fur  example,  in  every  ca^e  of  a  foreign  sentence  con- 
demtiing  a  ves^nel  aa  prize  of  war,  the  authority  of  the  tribunal  to 
tet  aa  a  prize  court  must  be  examinable*  Is  the  question  whether 
Ibe  vea.%el  condemned  was  in  a  situation  to  subject  her  to  the 

ElicUun  of  that  court,  also  exauiiuable?  Thi^  question,  in  the 
icm  of  the  court,  must  be  answered  in  the  afTumalive. 
I*.  '  Ujion  principle  it  would  seem  that  the  operation  of  ev- 
»j  judgment  must  depend  on  the  power  of  the  court  to  render 
thai  judgment ;  or,  iu  other  words,  ou  its  jurisdiction  over  Uie 
»ufci  '  tier  which  it  has  determined.  In  some  cases  that 
iuti-  1  unquestionably  depends  as  well  on  the  state  of  the 

lung  as  on  the  constitution  of  the  court    If  by  any  meant 
irhatever  a  prize  court  should  be  in<hiced  to  condemn,  aa  priM  of 
iwar,a  vessel  which  was  never  captureil,  it  euuld  not  be  contended 
Uiat  this  condemnation  operated  a  change  of  profierty.     Upon 
1*^  then  it  would  seem  that,  to  a  certain  extent,  the  capa- 
ihe  court  to  act  upon  the  thing  condemned,  aiising  from 

of  ootit^^ting  tliti  juri»«iiciiaQ  Wright  v*  Bojratoit,^  N.  H.  0;  Catn 

Ihe  eourit  wiU  iica*  it  »eemA,  t^iv^  oiiigtiftm  r.  Godet,  4  IVtiio,  71,    And 

ooDit  (uitire  juriBdietiou  oir^r  him.  further,  on  th«  effect  of  pArtiiU  Appear* 

Wi^nina  p.  iWen,  120  MaMi   5tH.    Soe  Mieot  mm  G«ii«rml  Xiiv.  Co.  i^.  Guillou, 

Wrijrht  p.  Aiidr«w«i.  1:KI  Mii^.   14i»;  U  M.  4k  W*  877,  681;   Sdiib»hy  v. 

Biwit  r.  Bngg«,  9  MaMk  4(L\  406, 409 ;  Weftteabols,  L.  R-  G  Q.  B.  153»  162. 


812  CONFLICT  OF  LAWS.  [s.  589-592. 

its  being  within  or  without  their  jurisdiction,  as  well  as  the  con- 
stitution of  the  court,  may  be  considered  by  that  tribunal  which 
is  to  decide  on  the  effect  of  the  sentence. 

590.  ^  Passing  from  principle  to  authority,  we  find  that,  in  the 
courts  of  England,  whose  decisions  are  particularly  mentioned, 
because  we  are  best  acquainted  with  them,  and  because,  as  is  be- 
lieved, they  give  to  foreign  sentences  as  full  effect  as  are  given  to 
them  in  any  part  of  the  civilized  world,  the  position  that  the  sen- 
tence of  a  foreign  court  is  conclusive  with  respect  to  what  it  pro- 
fesses to  decide,  is  uniformly  qualified  with  the  limitation  that  it 
has,  in  the  given  case,  jurisdiction  of  the  subject-matter.'^ 

691.  Judgments  in  Rem.  —  Immovables.  —  Let  us  now  consider 
the  operation  of  judgments  in  the  different  classes  of  cases  which 
have  been  already  adverted  to.  And  first,  in  relation  to  judg- 
ments in  rem.  If  the  matter  in  controversy  is  land,  or  other  im- 
movable property,  the  judgment  pronounced  in  the  forum  rei  sit© 
is  held  to  be  of  universal  obligation,  as  to  all  the  matters  of  right 
and  title  which  it  professes  to  decide  in  relation  thereto.'  This 
results  from  the  very  nature  of  the  case  ;  for  no  other  court  can 
have  a  competent  jurisdiction  to  inquire  into  or  settle  such  right 
or  title.  By  the  general  consent  of  nations  therefore  in  cases  of 
immovables,  the  judgment  of  the  forum  rei  sitse  is  held  absolutely 
conclusive.*  'Immobilia  ejus  jurisdictionis  esse  reputantur,  ubi 
sita  sunt.'  *  On  the  other  hand,  a  judgment  in  any  foreign  coun- 
try, touching  such  immovables,  will  be  held  of  no  obligation. 
John  Voet  is  explicit  on  this  point :  *  Licet  autem  regulariter 
judex  requisitus  non  cognoscat  de  justitia  sententiae  per  alterum 
judicem  latae,  nee  cam  ad  examen  penitius  revocet,  sed  pro 
justitia  ejus  ac  aequitate  praesumat.  Tamen  si  animadvertat, 
eam  directo  contra  sui  territorii  statuta  latam  esse  circa  res  im- 
mobiles,  in  suo  territorio  sitas,  eandem  non  exsequitur ;  uti  nee, 
si  alias  absque  prolixa  causae  cognitione  constet,  sententiam  nul- 
1am  esse.'  ^  (a) 

1  Rose  17.  Himely,  4  Cranch,  269,  270.  «  Ante,  s.  532,  545,  651. 

»  1  Boullenois,  obs.  25,  p.  618,  619,  623. 

*  Id.  p.  619;  1  Hertii  Opera,  de  Collis.  8.  4,  n.  73,  p.  153,  154,  ed.  1737; 
Id.  p.  216,  ed.  1716.  See  also  J.  Voet,  ad  Pand.  1,  1,  ps.  2,  n.  11,  p.  44, 
and  ante,  s.  362,  note  3. 

»  J.  Voet,  ad  Pand.  2,  42,  1,  n.  41,  p.  788. 

(a)  The  case  of  Cammell  v.  Sew-  doctrine.  There  a  cargo  of  deals  con- 
ell,  5  H.  &  N.   728,  illustrates  this    signed  to  an  English  firm  was  shipped 
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isasea  of  proceedings  in  rem  against  movable  property  within  the 


in  a  Russian  port  on  board  a  Prussian 
TesseK  which,  on  its  waj  to  England, 
was  cast  away  upon  the  coast  of  Nor- 
way; but  the  cargo  was  safely  landed. 
Steps  were  taken  by  the  captain,  with- 
out authority  or  the  existence  of  any 
necessity,  to  sell  the  cargo;  and  for 
that  purpose  certain  judicial  proceed- 
ings took  place,  under  which  an  auc- 
tion was  decreed,  and  the  deals  sold 
to  a  purchaser,  under  whom  the  de- 
fendant claimed,  notwithstanding  the 
protest  of  the  agent  of  the  plaintiffs, 
who  were  Engliish  underwriters,  and 
who  had  become  owuera  of  the  deak 
by  having  accep^ted  an  abandonment 
aod  paid  as  upou  a  total  losa.  The 
plaintiffs  thereupon  instituted  a  suit 
in  the  Superior  Diocesan  Court  in 
Norway,  praying  that  the  public  auc- 
tion should  be  disallowed,  and  the 
purchaser  compelled  to  deliver  up  the 
goods  in  specie.  That  court  however 
a^rmed  the  previous  proceedings,  and 
directed  that  the  auction  should  be 
confirmed*  The  goods  were  after- 
wards consigned  by  the  purchaser  to 
the  defendants  in  England,  who  re- 
fused to  deliver  them  up  to  the  plain- 
tiffs. The  Court  of  Exchequer  held 
that  the  judgment  of  the  Diocesan 
Court  in  Norway  was  in  the  nature 
of  a  judgment  in  rem,  and  that  the 
plaintiffs  were  concluded  by  it  as  such, 
hut  seemed  to  think  that,  even  if  not  a 
judgment  in  rem,  it  would  still  bind 
the  plaintiff.*?,  as  Ijeing  the  judgment 
of  a  court  of  competent  junadictioui 
to  which  the  plaintiffs  had  themselves 
reaorted,  and  accordingly  gave  judg- 
ment for  the  defendant.  ITpon  ap- 
peal all  the  judges  in  the  Exchequer 
Chariiber  wt»re  of  opinion  (without 
fintling  it  necessary  directly  to  decide 
the  jwtirit)  that  the  judgment  in  Nor- 
way wa^  not  a  judgment  in  rem  j  but 
they  held  (Byles,  J.  dissenting)  that*, 
ixia^much  as  by  the  law  of  Norway  au 


innocent  purchaser  at  the  judicial  sale 
would  have  a  good  title  to  the  goods 
purchased,  even  though  the  master 
could  not,  as  between  himself  and  his 
owners,  or  the  owners  of  the  cargo, 
justify  such  sale,  the  law  of  Norway 
would  prevail;  and  in  terms  proceeded 
to  affirm  the  proposition  that  ^  if  per- 
sonal property  is  disposed  of  in  a 
manner  binding  according  to  the 
law  of  the  country  where  it  is,  that 
disposition  is  binding  everywhere;' 
and  the  judgment  of  the  Court  of 
Exchequer  was  affirmed,  but  on  that 
ground  only. 

And  in  a  still  later  case  a  ship  was, 
while  in  a  port  of  an  English  colony, 
repaired  and  furnished  with  necessa- 
ries for  the  voyage.  The  captain 
drew  on  his  owner  for  the  amount  due, 
but  the  bill  was  never  accepted.  The 
ship  sailed  on  its  prescribed  voyage, 
and  before  reaching  England  entered 
a  French  port.  The  bill  was  in- 
dorsed to  a  French  subject,  who  sued 
the  captain  on  it  in  the  Tribunal  do 
Commerce,  and  obtained  a  judgment 
against  him;  but  the  judgment  freed 
him  from  personal  arrest,  and  declared 
the  debt  *  privileged  on  the  ship,*  that 
is  J  having  a  priority  over  others;  and 
the  ship  was  taken  possession  of  by 
the  French  authorities  under  this 
judgment.  While  the  ship  was  on  itn 
voyage,  and  before  its  arrival  in  the 
French  port,  the  owner  had  executed 
a  mortgage  thereof  to  a  creditor,  and 
neither  the  original  owner  nor  the 
mortgagee  was  in  any  way  personally 
cited  in  the  action  on  the  bill.  The 
ship  could  not  be  actually  sold  under 
the  judgment  of  the  Tribunal  de  Com- 
merce until  such  judgment  was  ap- 
proved by  the  Civil  Tribunal  of  the 
district.  It  was  confirmed  after  citing 
in  the  original  owner  and  his  asj*)gnee 
in  bankruptcy  (for  he  had  in  the 
meantime  become  bankrupt)^  and  tlia 


814 


CONFLICT  OF  LAWS. 


[8.592,5920. 


jurisdiction  of  the  court  pronouncing  the  judgment.^  Whatever 
the  court  settles  as  to  the  right  or  title,  or  whatever  disposition 
it  makes  of  the  property  by  sale,  revendication,  transfer,  or  other 
act,  will  be  held  valid  in  every  other  country,  where  the  same 
question  comes  directly  or  indirectly  in  judgment  before  any 
other  foreign  tribunal,  (a)  This  is  very  familiarly  known  in  the 
cases  of  proceedings  in  rem  in  foreign  courts  of  admiralty,  whether 
they  are  causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of  for- 
feiture, (6)  or  of  any  of  the  like  nature,  over  which  such  courts 
have  a  rightful  jurisdiction,  founded  on  the  actual  or  constructive 
possession  of  the  subject-matter  (res).^  (c)     The  same  rule  is 


1  See  Kames  on  Equity,  b.  3,  c.  8,  s.  4;  French  r.  Hall,  9  N.  H.  137. 

*  Croudson  v,  Leonard,  4  Cranch,  434;  Williams  t?.  Arraroyd,  7  Cranch, 
423 ;  Rose  v.  Himely,  4  Cranch,  241 ;  Hudson  r.  Guestier,  4  Cranch,  293; 
The  Mary,  9  Cranch,  126,  142-146;  1  Stark.  Ev.  pt.  2,  s.  81,  p.  238,  &c; 
Marshall,  Insur.  b.  1,  c.  9,  s.  6,  p.  412,  435;  Cases  cited  in  4  Cowen  (N.  Y.) 
520,  n.  3;  Grant  v.  McLachlin,  4  Johns.  (N.  Y.)  34;  Peters  v,  Warren  Ins. 


Civil  Tribunal  disregarded  the  opi- 
nion of  an  English  lawyer  as  to  the 
relative  rights  of  the  holder  of  a  bill 
of  exchange,  and  the  holder  of  a  bill 
of  sale  of  the  ship.  The  assignee  of 
the  mortgage  afterwards  instituted  be- 
fore the  Civil  Tribunal  a  process  in 
the  nature  of  a  replevy  of  the  ship, 
but  failed  in  the  suit,  and  the  ship  was 
sold.  It  was  held  by  the  House  of 
Lords,  after  great  deliberation,  that 
there  had  been  a  judgment  in  rem  in 
the  French  court,  and  that  the  title  of 
the  vendee  of  the  ship,  although  an 
Englishman,  could  not  be  disturbed 
in  that  country.  Castrique  r.  Imrie, 
Law  Rep.  4  II.  L.  414.  And  Lord 
Chelmsford  declared  the  rule  to  be 
that  a  proceeding  in  a  foreign  court  to 
enforce  a  maritime  lien,  which  by  the 
law  of  that  foreign  country,  and  of 
all  foreign  codes  founded  upon  the 
civil  law,  is  a  proceeding  in  rem, 
though  not  so  recognized  by  the  law  of 
England,  must  be  so  treated  and  held 
there.  Comp.  The  Mecca,  6  P.  D.  106. 
(a)  In  Castrique  v.  Imrie,  supra,  it 
was  said  by  Mr.  Justice  Blackburn: 
*  We  may  observe  that  the  words  as  to 


an  action  being  in  rem  or  in  persoDim, 
and  the  common  statement  that  the 
one  is  binding  on  third  persons  aod 
the  other  not,  are  apt  to  be  used  by 
English  lawyers  without  attaching  any 
very  definite  meaning  to  those  phrases. 
We  apprehend  the  true  principle  to  be 
that  indicated  in  the  last  few  words 
quoted  from  Story.  We  think  the  in- 
quiry is:  first,  whether  the  subject- 
matter  was  so  situated  as  to  be  withio 
the  lawful  control  of  the  state  under 
the  authority  of  which  the  court  sits; 
and  secondly,  whether  the  sovereign 
authority  of  that  state  has  conferred 
on  the  court  jurisdiction  to  decide  as 
to  the  disposition  of  the  thing,  and  the 
court  has  acted  within  its  jurisdiction. 
If  these  conditions  are  all  fulfilled,  the 
adjudication  is  conclusive  against  all 
the  world.* 

(h)  Or  of  damage  by  collision. 
Harmer  v.  Bell,  7  Moore,  P.  C.  267; 
22Eng.  L.  &Eq.  62. 

(c)  See  Whitney  ».  Walsh,  1  Gush. 
(Mass.)  29;  The  Mary  Anne,  Ware, 
103;  Barrow  v.  West,  23  Pick.  (Mass) 
270;  Monroe  ».  Douglas,  4  Sandf.  (N. 
Y.)Ch.  179. 
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r  courts  pmceoding  in  rem,  such  as  tlie  Court  of 

l.rigbmd,  and  to  other  courts  exercising  a  like  ju- 

Itction  in  rem  upon  seizures.^    And  in  cases  of  this  sort  it  is 

My  immaterial  whether  the  judgment  be  of  ncquittal  or  of 

lemnation.     In  both  cases  it  is  equiilly  conclusive.^     But  the 

loctrine  however  is  always  to  be  understood   with  this  luuita- 

tion,  that  the  judgment  has  been  obtained  bona  fide  and  without 

fraud ;  for  if  fraud  has  intervened,  it  will  doubtlesis  avoid  the 

Jforctj  and  validity  of  the  wenlence.'     So  it  must  appear  that 

pre  have  been  regular  proceedings  to  found  the  judgment  or 

;  and  that  the  parties  in  inti»rest  in  rem  have  had  notice 

an  opportunity  to  a[>pear  and  defend  their  interests,  either 

ally  or  by  their  proper  rppresentatives,  l)efore  it  was  pro* 

Bimecd;  for  the  eomninn  ju?itice  of  all  nations  requires  that  no 

lemnation  should  be  pronounced  befon*  tlit»  jiarty  IniH  an  op- 

iportunity  to  be  heard.* 

I  592  a.  OamiihmenL  —  rroceedinga  also  by  creditiHi*  against 
l|liie  peiiM)nat  property  of  their  debtor  in  the  hands  of  third  per- 
|ioi»«  Of  against  debts  due  to  him  by  such  third  persons  (commonly 
icalkd  the  process  of  foreign  attachment,  or  garnishment^  or  truhtee 
s),  are  also  treated  as  in  some  sense  proceedings  in  rem, 
e  deemed  entitled  to  tlie  same  consideration.^  Dut  in  this 
;  class  of  cases  we  are  especially  to  bear  in  mind  that  to  make 
'  judgment  effectual  the  court  must  possess  and  exercise  a 
lifiil  jurisdiction  over  the  re?,  and  also  over  the  person^  at 
BO  far  as  the  res  is  concerned ;  otherwise  it  will  be  diisre* 
And  if  the  jurisdiction  over  the  res  be  well  founde<l, 

3a.,  a  Siillif)«r«  380;  Blad  i^.  BamflHd,  3  Swunst.  G04«  0O5;  Dnylxtreet  v. 
loi,  Co-v  S  8uiniior»  (KK);  Mi^un  v-  New  Englaad  ttis.  Co.,  1  Stofy, 

1  Ibid.    And  stark.  £v,  p.  %  s.  97,  80.  81,  p.  9^;  Cklaton  t.  Ilojri,  8 

Ml;  WiUiatasf*  Anurojd,  7  Cranch,428. 
>Ibkt 

•  Btm  po«t,  g*  mi;  Ducfae^  of  Kington *0  Cssa,  U  StAte  TmlJi,  p.  201, 
;  SOlIoweli,  Stato  XfUU,  p.  1465;  Id.  p,  53>^.  Uia  opiubo  of  tJ»c  judgp*; 

r.  N«piuti«  las.  Ce^  3  Sumner,  0(10;  Msfooa  r*  K«w  Englsrui  tun. 
iDcK,lStof7,  157. 

•  Saivjrer  r*  Msine  lai*  Co.,  12  Una*.  291 ;  Brs<l»treet  i^.  Keplanii  Ins.  Co. 
i  fitttnner,  600;  Monroe  «f.  1>ou^Ia»,  4  Smxdt  Ch.  180  (m  imf^orlAni  cm^ 
•»  flik  Mlijeot) ;  Msgoun  p.  New  Kti^laml  lim.  Co.|  I  Storj,  157. 

•  See  MMs  eited  in  I  Cowttn  (X.  V.)  520,  5il,  ii.;  anle,  f.  MS»;  Holnstr. 
nmmmk,  M  Jotms.  (X.  Y.)  229;  Uuli  r.  Blaike,  U  Mm.  169;  MeDuiM  ». 
Omghm,  S  Eett,  367;  FhlUipi  0.  UuuUr,  2  U.  HL  44)2,  410, 


816  CONFLICT  OF  LAWS.  [s.  592  a,  593. 

but  not  over  the  person,  except  as  to  the  res,  the  judgment  will 
not  be  either  conclusive  or  binding  upon  the  party  in  persoDsm, 
although  it  may  be  in  rem.^  (a) 

1  Ante,  8.  549,  and  note;  Bissell  v.  Briggs,  9  Mass.  468.  See  also 3  Bnrget 
Col.  &  For.  Law,  pt.  2,  c.  24,  p.  1014-1019.  Some  very  important  questions 
may  arise  in  cases  of  foreign  attachment  or  garnishment.  Suppose  A.,  a 
creditor  of  B.,  should  bring  a  suit  by  foreign  attachment  or  garnishment  in 
a  foreign  country  against  C.  as  garnishee  of  the  property  or  credits  of  B.,  willi 
judgment  rendered  in  that  suit  conclude  D.,  who  claims  the  same  property  or 
credit  by  a  prior  title  in  another  suit  therefor  in  the  same  country,  or  in  in- 
other  country?  Will  it  make  any  difference  that  A.,  before  obtaining  hu 
judgment,  had  notice  of  D.'s  claim  and  right?  Will  it  make  any  difference 
that  D.  might  by  the  lex  fori  have  intervened  in  the  first  suit  to  vindicate  bit 
title,  and  to  support  it,  if  he  was  not  domiciled  in  the  country  at  the  time, 
although  he  had  notice  of  the  same  suit?  Another  case  may  be  put  involfing 
similar  considerations.  Suppose  a  suit  is  brought  in  a  foreign  country  by  A. 
against  B.  to  recover  property  there  situate,  to  which  C,  who  is  domiciled  in 
a  foreign  country,  also  claims  title;  and  by  the  law  of  the  country  where  the 
suit  is  brought,  C.  might  intervene  for  his  title;  but  he  does  not,  although  be 
has  notice  of  the  suit.  If  A.  obtains  judgment  in  the  suit  for  the  property 
against  B.,  will  that  judgment  bind  C.  in  the  courts  of  that  country  in  aeub- 
sequent  suit  brought  there  by  C.  against  A.  for  the  same  property?  If  it  will 
bind  him  there,  will  it  bind  him  in  a  suit  brought  in  the  country  of  his  own 
domicil,  or  in  another  foreign  country  ?  These  questions  are  propounded  for 
the  consideration  of  the  learned  reader,  without  any  attempt  to  discuss  or  vAn 
them. 

(a)  See  Ocean  Ins.  Co.  t;.  Ports-  clearly  stated  by  Sir  John  Jenris  in 
mouth  Ry.  Co.,  3  Met.  (Mass.)  420;  The  Bold  Buccleugh,  7  Moore,  P.  C. 
Danforth  «.  Penny,  Id.  564.    The  truth  267,   282;    where   he  says:  *  The  fo- 
is  that  in  the  chief  sense  which  distin-  reign  attachment  is  founded  upon  s 
guishes  judgments  in  rem  from  judg-  plaint  against  the  principal  debtor, 
ments  in  personam,  the  sense,  that  is  and  must  be  returned  **  nibir*  before 
to  say,  in  which  the  former  proceed  any  step  can   be  taken   against  the 
irrespective  of  individual  rights,  while  garnishee;    the    proceeding    in  rem, 
the  latter   proceed  wholly  upon  the  whether  for  wages,  salvage,  collision, 
rights  of  individuals,  — in  this  sense  or  on  bottomry,  goes  against  the  ship 
judgments  in  cases  of  attachment,  gar-  in  the  first  instance.     In  the  former 
nishment,  and  the  like  are  not  judg-  case  the  proceedings  are  in  personam; 
ments  in  rem  at  all.     They  bind  at  in  the  latter,  they  are  in  rem.    The 
most  only  the  specific  parties  to  the  attachment,  like  a  common-law  dis- 
actiou,  including  of  course  their  sue-  tringas,  is  merely  for  the  purpose  of 
cessors  in  right.    It  is  very  different  compelling  an   appearance.'     See  to 
with  a  true  proceeding  in  rem,  such  the  same  effect  Megee  v.  Beime,  39 
as  an  action  in   admiralty  against  a  Penn.  St.  50.    And  see  further.  Wood- 
vessel  for  violating  the  laws  of  neu-  ruff  t;.  Taylor,  20  Vt.  65;  Barber  ». 
trality.    Judgment  executed  in  such  a  Hartford  Bank,  9  Conn.  407;  Myers*, 
case  concludes  all  the  world,  Beeman,  9  Ired.  (N.  C.)  116;  Ormond 
The  nature  o&  proceedings  at  com-  v.  Moye,  11  Ired.  (N.  C.)  564;  Kieffer 
mon  law  in  attachment  has  been  most  o.  Ehler,  18  Penn.  St.  388.    Nor  are 
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693.  Cimclu$wene99  f>f  the  Jinlgment  —  In  all  these  cases  the 
le  principle  prevails,  that  the  judgment  acting  in  rem  shall  be 
pld  coficlui$ive  upon  the  title  and  transfer  and  di!«[iogition  of  the 
pr(i|>crty  itsR^lf,  in  whsitever  i»lace  the  same  property  may  after- 
irmnU  h^  found,  and  by  whomsoever  the  latter  may  bv  questioned, 
3fl  whether  it  be  directly  or  incidentally  brought  in  question. 
tut  it  iji  not  so  universally  settled  that  the  judgment  is  conclasive 
nil  the  points  which  are  incidentally  di.sposed  of  by  Ute  judg- 
lt*iit,  or  of  the  facts  or  allegations  upon  which  it  professes  to  be 
>uuded.  In  thi.i  ret^pect  different  rules  are  adopted  by  difle- 
tit  statefi  iKvth  in  Europe  and  in  America.  In  England  such 
idgmentji  are  lield  conclusive,  not  only  in  rem,  but  also  as  to 
the  points  and  facta  which  they  professedly  or  incidentally 
Iff.'  In  some  of  the  American  states  the  name  doctrine  pre- 
While  in  other  American  states  the  judgments  are  held 
inclusive  only  in  rem,  and  may  be  controverted  as  to  all  the 
al  grounds  and  facts  on  which  they  profess  to  be 
a.«  (a) 

{In  Blad  r.    ItAnifielJ,  decided  by  Lard  Nottingliam,  and  reported  in   3 

(Klt^  a  [«r{i*.'tu:i)  injunction  was  awarded  to  restrain  cerUiin  siiita  of 

i  aad  Irurer  forneizing  ihu  goods  ol  Ute  defendant  (liurii field)  for  trad* 

treUtid  otmtrary  to  certtiin  pri  vileg«  granted  to  the  pKiinliff  iknd  otliori, 

erly  wan  fteij&ed  and  condemned  in  tlie  D^nbh  courts;  Ix>rd  Notling- 

11)0  M-iitenee  eoriclu»ive  iig]iiii»t  tbe  »uitdi,  and  awarded  llie  iajauc- 

|aeoDrdtngIj. 

1 1  Coweii  (?f.  \\)  W2,  11.  and  caaea  eited;  Vandenheiifd  «.  U.  laa. 

.,  2  Cainn  Caa.  (N.  Y)  217;  2  Jolinft,  Cm.  (N.  V.)  451,  4Sl;  Boblniioo 

.ioof*,  8  Ma*«L  53<S;  Maley  9.  Shattuek,  3  Crunch.  4S8;  2  Kent,  Cooi.  120, 

1«  And  oyioii  Ihcm  eited;  Tarlnton  r*  Tarlcton,  4  M.  &  S.  20.     See  P^ter»  9* 

I  laa.  Co..  3  Sumner,  3aQ;  GeUian  ir.  Hoyt^  3  Wheat  246«      , 


fffoo^in^  in  n^pleYin 
If* Its  rBtn  in  ilit«  proper  mnim. 
Beirne,  »ikpra;  C'erUin  lx»g» 
II jr,   2  Sum.  58l>;  Dow  it. 
a  Alien  (Mai«.)  181. 
t)   FtitU  inc%*l^ntnlty  rlfCuM.  —  It 
quite  cie«Lr  what  l§  hern  mf^ant 
'  jticidentally  *  d«clded;  and 
tenii  in  ftuinetiniea  looaely 
by  the  oourt«.     If  facta  un- 
to Uie  deciHion  ar«  meant 
ii  ttie  MOM  to  which  the 
aa  applied  to  JodginenU  u  com* 
tt»ed),  it  t»  prfttj  clear  that  the 


judjftnent,  whether  in  rem  or  in  pef»o* 
nam,  huM  no  >»inding  elf»»et  thereon. 
The  fettled  rnlo  erven  witlt  regard  k> 
dom«»>(tii7  judfT'Ti'^nts  t«  that  a  jadg* 
m^nt  or  dc<;rec  la  eonclmiive  only  of 
factA  without  the  ejtiKtence  and  proof 
or  ft4]fniAjiion  of  which  it  oould  not 
have  ln'i^n  rendered;  Barten  r,  slm... 
Bon,  00  Mowi.  200;  t^ieonard  9, 
ney,  lOi)  M»«.  265;  Wait  t».  1  .  *m, 
127  MaM.  S<17;  Momo  i«*  Klmi,  1$1 
Ma».  151;  Port^vr  e.  Wagner,  36  Ohio 
St,  471;  Marfuir.  Dutdicr,  26  Miiui. 
mi;  Duuham  «.  Bower,  77  K«  Y.  79; 
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594.  Gvxirdianship.  —  A  similar  doctrine  has  been  contended 
for,  and  in  many  cases  successfully,  in  favor  of  sentences  of  a 
peculiar  character  ;  such  as  those  which  touch  the  general  capa- 
city of  pei-sons,  and  those  which  concern  marriage  and  divorce. 
Thus  foreign  jurists  strongly  contend  that  the  decree  of  a  fo- 
reign court,  declaring  the  state  (status)  of  a  person,  and  placii^ 
him,  as  an  idiot,  or  minor,  or  prodigal,  under  guardianship,  ought 
to  be  deemed  of  universal  authority  and  obligation.^  And  so  it 
ought  and  doubtless  would  be  deemed,  in  regard  to  all  acts  done 


1  1  Boullenois,  obs.  25,  p.  663,  Burgundus's  opinion.  Indeed  Burgundos 
seems  to  have  been  of  opinion  that  the  only  judgments  which  ought  to 
have  any  force  or  operation  extra-territorially  are  those  which  respect  tbe 
state  and  condition  of  persons.  '  Sed  quoniam  omnis  propositi  nostri  somnui 
eo  spectat,  ut  sciatur,  utrum  suam  sententia  egrediatur  territorium,  execaiii- 
mus  itaque  naturam  singularum.  Nam  mihi  sola,' says  he,  'ilia  sententia. 
quae  de  statu  personaB  fertur,  explicare  vires  extra  territorii  limites  videtur.' 
Burgundus,  tract.  3,  n.  11,  12,  p.  90;  1  Boullenois,  obs.  25,  p.  603. 


Providence  t?.  Adams,  11  R.  I.  190; 
Suppler  17.  Cannon,  44  Conn.  424. 
The  term  *  incidentally '  however  is 
probably  used  here  in  the  less  common 
sense  of  facts  on  which  the  judgment 
was  founded  when  brought  into  the 
case  by  way  of  avoidance  of  other 
facts  directly  alleged  on  the  one  side 
or  on  the  other.  Whether  the  judg- 
ment would  be  conclusive  upon  such 
facts  is  a  disputed  question.  In  an 
ably  reasoned  case  in  New  Hampshire 
it  is  held  (of  a  domestic  judgment) 
that  the  decision  would  not  control 
such  facts.  King  v.  Chase,  15  N.  H. 
9,  followed  in  Vaughan  u.  Morrison, 
55  N.  H.  580,  589.  See  also  Western 
Ins.  Co.  p.  Virginia  Coal  Co.,  14  W. 
Va.  250;  Lentz  v.  Wallace,  17  Penn. 
St.  412.  So  in  New  York  it  is  held 
that  a  foreign  decree  of  condemnation 
in  admiralty,  though  conclusive  of 
the  change  of  property,  is  only  prima 
facie  evidence  of  the  facts  on  which  it 
purports  to  have  been  founded.  Ocean 
Ins.  Co.  ».  Francis,  2  Wend.  64;  s.  c. 
6  Cow.  404;  Radcliff  v.  United  Ins. 
Co.,  9  Johns.  277;  Vandenheuvel  v. 
United  Ins.  Co.,  2  Johns.  Cas.  451; 
Smith  v.  WiUiams,  2  Caines  Cas.  110, 


118.  But  the  better  rale  in  the  cue 
of  domestic  judgments,  and  a  fortiori 
in  the  case  of  foreign  judgments,  ap- 
pears to  be  that  the  judgment  is  con- 
clusive of  all  facts  which  become 
under  the  pleadings  or  evidence  neoee- 
sary  to  it,  whether  presented  by  direct 
affirmation  and  denial  or  by  avoidance. 
See  Railroad  Co.  v.  Schutte,  ia3  U.  S. 
118,  143;  Bissell  v.  Kellogg,  60  Barb. 
617;  Wood  v.  Jackson,  8  Wend.  9; 
Bigelow,  Estoppel,  110-113,  U  ed. 
Indeed  courts  in  one  or  two  cases  have 
gone  still  further,  and  held  foreign 
judgments  in  rem  conchtsive  of  facts 
not  necessary  to  the  decision  where  it 
appeared  nevertheless  that  a  clear  and 
precise  issue  had  been  joined  and  de- 
cided upon  them.  Bernard!  c.  Mot- 
teux,  2  Doug.  574;  Hughes  r.  Corne- 
lius, 2  Show.  232,  note. 

On  the  other  hand,  it  is  perfectly 
clear  that  the  judgment  will  have  no 
effect  in  regard  to  facts  that  cannot  be 
clearly  shown  to  have  been  in  issue. 
In  cases  of  obscurity  or  ambiguity 
there  can  be  no  estoppel.  Brad5trect 
V.  Neptune  Ins.  Co.,  3  Sum.  600: 
Christie  v.  Secretan,  8  T.  R.  192;  Rob- 
inson v.  Jones,  8  Mass.  536. 
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authority  exercised  within  the  jurisdietioD  of  the  Boveroign 

tribunals  have  pronounced  the  seiitonce.     But  the  neccs- 

giving  it  univer.Hal  effect^  so  as  lu  make  the  guardianship 

ivo  and  effectual  in  all  other  countries^  in  regard  to  the 

and  his   pntficrty  in  thoso  countries^  i&   not  bo  ohvious* 

have  alrtnulv  Inid   occasion  to  consider  this  f»uljject   in 

other  place,'  (a) 

Srntenrei  concer/^  !  if  r/-  rnd  Dworee, —  As  to  »i!n- 
confirming  marriugec>  oi  grujiiuig  divorceaj,  they  may  well 
upon  a  distinct  ground.  If  they  are  pronounced  by  com- 
)etenl  tribunalti  in  regard  to  persons  within  the  juriadietion, 
hnv  k  great  reason  to  say  that  they  ought  to  be  held  of  univer- 
eoneluaiveneits,  forces  and  effect  in  all  other  countries.  Lord 
Haiti tricke  is  reported  to  have  ii^aid  in  a  ease  before  him,  in 
vrhich  the  validity  of  a  marriage  in  France  was  asserted  to  have 
Msen  eatabltshed  by  the  sentence  of  a  court  in  France  having  the 
noptf  juri»<liction  thereof:  '  It  is  true  that,  if  so,  it  is  conclusive 
in  a  f<m  ign  court  or  not,  from  the  law  of  nations  in 
otliifrvvi.m-  the  rights  of  mankind  would  be  very  pre- 


•1 

698.  Ittmarkm  of  Li^rd  StowrQ, —  On  the  other  hand.  Lord 
lowell,  in  a  cane  before  him  in  which  the  validity  of  a  foreign 
lenience  of  divorce  was  set  up  as  &  bar  to  proceedings  in  the 
■MUsh  ecclesiastical  courts  between  the  siime  parties,  said : 
'•Sbinething  has  been  said  on  the  doctrine  of  law  regarding 
the  respect  due  to  foreign  judgments;  and  undoubtedly  a  sen- 
tence of  separation  in  a  proper  court  for  adultery  would  be  en- 
lilled  to  credit  and  attention  in  thia  court.     But   I   think  the 

s  Bottch  9.  QT^rmn,  1  Vet.  mn,  157.  Sm  also  aoaae  In  the  ^meof  ChaHet 
11.,  eHed  bj  Lord  IlAfdwicke  in  linuchcr  i*.  Lawioti^  Cm*  t.  Hard*  B0\  a»d  also 
in  KMLn«idv  r.  CjijixiIHn.  2  Ss^  :in«t.  H^O,  uoic. 


( 1. 1  I  *  ift  held  in  I^mi-iiaria  Uaxt  a 
dr-AU^  f.  ruiriTv]  in  timl  Ktnio  appoint- 
ing a  tutor  to  A  minnr  cnnnnt  \ig  im* 
fmA9d  in  Atij  collairriLl  artion  by  a 
4tk^r  of  iho  tnhior.  Sacc^Mion  of 
GorriwMi.  15  U.  An.  27.  TbU  ii 
mmth  lik«i  the  oHf  ct  of  a  dccrccr  ap- 
peftaliifeg  a  partimilar  pertion  otlmini* 
oi  an  eslatei  wbldi  binds  alt 


Vt     1        i   I     .  <  Mn0lMdt  W.    I1»? 

^'  K*'tia«U,  Id.  :m: 

:     I  juan,  I  Met.  (Mftit  j 
noliy  V.  Gjnnt>lJy»  il2  GrAtt.  i  V».)  «i^7. 
A  forei^  decrfff!  e9t4U>liMbiiif  a  pef^ 
Aoti'ji   pedigree  tiuiy  nko  bind  all  per- 
Mons,     Etmift  p.  SouUit  H  ilow.  4€0. 
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conclusion  is  carried  too  far,  when  it  is  said  that  a  sentence  of 
nullity  of  marriage  is  necessarily  and  oniversallj  binding  on 
other  countries.  Adultery  and  its  proofs  are  nearly  the  same 
in  all  countries.  The  validity  of  marriage  however  must  de- 
pend in  a  great  degree  on  the  local  regpilations  of  the  country 
where  it  is  celebrated.  A  sentence  of  nullity  of  marriage  there- 
fore in  the  country  where  it  was  solemnized  would  carry  with  it 
great  authority  in  this  country.  But  I  am  not  prepared  to  say 
that  a  judgment  of  a  third  country  on  the  validity  of  a  marriage 
not  within  its  territories,  nor  had  between  subjects  of  that  coun- 
try, would  be  universally  binding.  For  instance,  the  marriage 
alleged  by  the  husband  is  a  French  marriage ;  a  French  judg- 
ment on  that  marriage  would  have  been  of  considerable  weight; 
but  it  does  not  follow  that  the  judgment  of  a  court  at  Brussels 
on  a  marriage  in  France  would  have  the  same  authority,  much 
less  on  a  marriage  celebrated  here  in  England.  Had  there  been 
a  sentence  against  the  wife  for  adultery  in  Brabant,  it  might 
have  prevented  her  from  proceeding  with  any  effect  against  her 
husband  here ;  but  no  such  sentence  anywhere  appears.'  ^ 

597.  Validity  of  such  Sentences.  —  This  subject  however  has 
already  been  considered  at  large  in  the  preceding  discussions 
relative  to  divorces.  The  result  of  the  doctrine  therein  stated 
is,  that  the  English  courts  seem  not  to  be  disposed  to  admit  that 
any  valid  sentence  of  divorce  can  be  pronounced  in  any  foreign 
country,  which  shall  amount  to  the  dissolution  of  a  marriage 
celebrated  in  England  between  English  subjects,  at  least  so  far 
as  such  a  divorce  is  to  have  any  force  or  operation  in  England. 
At  the  same  time  it  may  be  remarked  that  the  doctrine,  so  appa- 
rently held,  has  undergone  very  elaborate  discussions  at  a  very 
recent  period  ;  and  the  grounds  upon  which  it  rests  have  been 
greatly  shaken.^  (a)  But  in  Scotland  and  in  America  a  differ- 
ent doctrine  is  maintained  ;  and  it  is  firmly  held  that  a  sentence 
of  divorce  pronounced  between  parties  actually  domiciled  in  the 
country,  whether  natives  or  foreigners,  by  a  competent  tribunal 

»  Sinclair  v,  Sinclair,  1  Hagg.  Cons.  297.      See  also  Scrimshire  r.  Scrim- 
shire,  2  Hagg.  Cons.  397,  410. 
«  Ante,  8.  215,  225-228. 

(a)  See  Dolphin  i?.  Robins,  7  H.  L.  Cas.  390;  Shaw  v.  Gould,  L.  R.3 
H.  L.  55;  Harvey  v.  Farnie,  8  App.  Cas.  43 ;  ante,  note  (a)  to  s.  229  a. 
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having  jurisdiction  over  the  case,  la  valid,  and  ought  to  be  held 

everywhere  a  complete  di^ssolution  of  the  marriage,  in  whatever 

country  it  may  have  been  originally  celebrated.^  (a)  Of  course 
I  we  are  to  understand  that  ilie  sentence  is  obtained  bona  fide  and 
rwttbout  fraud ;  for  fraud  in  this  case,  as  in  other  cases,  will  viti- 
[ate  any  judgment,  however  well  founded  in  point  of  jurisdic- 
1  tion.* 

598.  JudgmenU  in  Personam,  —  In  the  next  place  as  to  judg- 
liDents  in  personam,     Aod  here  a  distinction  is  commonly  taken 

between  suit6  brought  by  a  party  to  enforce  a  foreign  judgment, 
I  mud  suits  brought  against  a  party  who  sets  up  a  foreign  judgment 
[in  bar  of  the  suit  by  way  of  defence.  In  the  former  case  it  is 
'often  urged  that  no  sovereign  is  bound  jure  gentium  to  execute 

any  foreign  judgment  within  bis  doraiuious ;  and  therefore  if 
I  execution  of  it  is  sought  in  his  dominiona,  he  is  at  liberty  to 

examine  into  the  merits  of  the  judgment,  and  to  refuse  to  give 
[effect  to  it,  if  upon  such  examination  it  should  appear  unjust 
land  unfounded.     He  acts  in  executing  it  upon  the  principles  of 

comity,  und  has  therefore  a  right  to  prescribe  the  terms  and 
[limits  of  that  comity.^  But  it  is  otherwise  (it  is  said)  where  the 
I  defendant  sets  up  a  foreign  judgment  as  a  bar  to  proceedings; 

for  if  it  has  been  pronounced  by  a  competent  tribunal  and  carried 
[into  effect,  the  losing  party  has  no  right  to  institute  a  new  suit 
[elsewhere,  and  thus  to  bring  the  matter  again  into  controversy  ; 
land  the  other  party  is  not  to  lose  the  protection  which  the  for- 
jeign  judgment  gave  him.  It  is  then  res  judicata,  which  ought 
|io  be  received  as  conclusive  evidence  of  right ;  and  the  exceptio 
Bi  judicata^  under  such  circumstances  is  entitled  to  universal 
[conclusiveness  and  respect.*     This   distinction   has    been  very 


^  See  Ante,  ».  212,  215-230, 

«  See  Stark.  Ev.  pt.  2,  s,  77,  79,  83;  Duchess  of  Kingston's  Case,  U  State 
261,  262;  s.  c.  20  Howell,  State  Trials,  35^3,  and  the  opinion  of  the 
f  judges;  p.  538,  note.  See  also  Mi\  Hargrave^s  learned  argument  in  thia  case, 
I  m*  to  tiie  conclusiveness  of  res  judicata^  especially  in  cases  of  jactitation  of 
I  marriage  and  divorce,  and  of  the*  effect  of  fraud  in  procuring  such  sentences. 
|ll*rg.  Law  Tracts,  440,  47ft,  483.  See  al^  Bowles  v,  Orr,  1  Y.  &  C.  464, 
t*  2  Kent,  Com,  110,  120;  aod  the  cases  there  cited.     See  also  1  Boullenois* 

.  25,  p.  001;  post,  8.  011-018. 

^  2  Kent,  Cora*  119,  120,  and  cases  there  cited. 


(o)  See  Burlen  v.  Shannon,  99  Mass.  200;  Kerr  v,  Keir,  41  N.  Y.  272* 


822  CONFLICT  OF  LAWS.  [s.  598-599  a. 

frequently  recognized  as  having  a  just  foundation  in  interna- 
tional justice.^  (a) 

599.  Remarks  of  Lord  Chief  Justice  Eyre.  —  Lord  Chief  Jus- 
tice Eyre  has  stated  it  with  his  usual  force  in  an  elaborate  judg- 
ment. ^  If  we  had  the  means/  said  he,  ^  we  could  not  examine 
a  judgment  of  a  court  in  a  foreign  state  brought  before  us  in 
this  manner  (that  is,  by  the  defendant  as  a  bar).  It  is  in  one 
way  only  that  the  sentence  or  judgment  of  the  court  of  a  foreign 
state  is  examinable  in  our  courts,  and  that  is  when  the  party  who 
claims  the  benefit  of  it  applies  to  our  courts  to  enforce  it.  When 
it  is  thus  voluntarily  submitted  to  our  juiisdiction,  we  treat  it, 
not  as  obligatory  perhaps  in  the  country  in  which  it  was  pro- 
nounced, nor  as  obligatory  to  the  extent  to  which  by  our  kw 
sentences  and  judgments  are  obligatory ;  not  as  conclusive,  but 
as  matter  in  pais ;  as  a  consideration  prima  facie  sufficient  to 
raise  a  promise.  We  examine  it  as  we  do  all  other  considerations 
or  promises ;  and  for  that  purpose  we  receive  evidence  of  what 
the  law  of  the  foreign  state  is,  and  whether  the  judgment  is  war- 
ranted by  that  law.  In  all  other  cases  we  give  entii*e  faith  and 
credit  to  the  sentences  of  foreign  courts,  and  consider  them  ss 
conclusive  upon  us.'^  The  same  distinction  is  found  applied 
in  the  same  manner  in  the  jurisprudence  of  Scotland.* 

599  a.  Merger  by  Foreiyn  Judgment  —  The  view  which  was 
thus  taken  by  Lord  Chief  Justice  Eyre  does  not  appear  to  have 
been  acted  upon  to  its  full  extent  in  subsequent  times.  It  would 
seem  a  natural  result  from  that  view,  that  if  a  suit  was  brought 
for  the  same  cause  of  action  in  an  English  court,  which  had 
already  been  decided  in  favor  of  either  party  in  a  foreign  court 
of  competent  jurisdiction,  and  was  final  and  conclusive  there, 
that  judgment  might  be  well  pleaded  in  bar  of  the  new  suit  upon 
the  original  cause  of  action,  and  would,  if  bona  fide,  be  conclu- 
sive.    It  may  be  doubted  however  whether  the  same  doctrine  is 

1  Id. ;  Burrows  v,  Jemino,  2  Str.  733;  cited  Cas.  t.  Hard.  87;  Boucher  p. 
Lawson,  Cas.  t.  Hard.  80 ;  2  Swanst.  326,  note ;  Tarleton  v.  Tarleton,  4  M. 
&  S.  20;  Taylor  v.  Phelps,  1  Har.  &  G.  (Md.)  492;  Griawold  p.  Etcaim, 
2  Conn.  85. 

3  Phillips  V.  Hunter,  2  H.  Bl.  410. 

»  Erskine,  Inst.  b.  4,  tit.  3,  s.  4. 

(a)  See  Bumham  v.  Webster,  1  Wood.  &  M.  174;  Rangely  p.  Webster, 
11  N.  H.  299. 
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H  piMent  entertained  in  England,  (a)  In  a  recent  case  the 
milt  tdem  to  have  thought  that,  if  a  plaintiff  has  recovered  jadg- 
t  it)  a  foreign  country  upon  any  original  cause  of  action^  be 
kjTt  notwithstanding,  sue  in  England  upon  that  original  oauao 
»f  action^  or  may  sue  upon  the  judgment  there  obtained  at  his 
option  I  because  the  original  cause  of  action  is  not  merged  in 


(a)  It  is  well  sottlod  in  England 

tbn^t  Juilirmt^iit  iti  II  foreig-u  court 

b  lator  o(  tbt  pUiutii!  will  not  be 


B  a  inw^f 
i«  aofl  til* 
Isiigaln  In  th' 


uf  the  cau^e  of 
may  sue  there- 
forum*  Bank 
!,%OC.B,  G61; 
Xia9»  16  Q,  IL 
i»eQ  >V  jUon  v,  Twnstall,  6  Teat, 
Frtudcr  r.  Mo<r»re,  U  Ttsx.  7o5; 
Wood  r.  Gamble,  U  Cwb.  (Maw.)  d. 
Um  fnh  oucicvniiiig  judgni(?iita  of 
Aattfiricait  states  l»  diffvrent  under 
constitution  and  act  of  cun^rt*fl(i 
isrtaining  th^rnsto^  and  the  doctrine  of 
preTailn*  Batikof  Tuited  Stales 
Lllmliaals*  Baak.  7  Gill  415;  Mo- 
^Hvraj  p*  Avery.  30  Vt-  5:i8;  (»rt*en 
B^mn,  &2  Vt,  12^ ;  Hatch  r.  Spofford, 
\  Coon.  4*i5;  Wabh  v,  Ditrkin,  12 
Idfaoa,  iniX  See  North  liatik  i\  Bn3wn, 
M>  Ms.  QH  ;  (  hild  r.  Karcka  Tovrder 
iTorka,  4fl  X,  f  1.  547 ;  Bailey  ^.  Li- 
IS  Pcna.  St.  241;  Llenvea  v. 
j0f4.  Id  Ma.  SlKi;  Bank  of  North 
IBSfioi  9*  Ulic«W«  2H  Conn.  433. 

In  aoiBo  ea»i  it  hoii  been  held  that 
jQ4|pn>flDl rsoorsrecl  in  one  utato  u]xin 
Ja^^nsol  fsndarid  in  another  mer- 
ps  His  flfiS  judgmsni,  so  as  to  destroy 
ill  riflll»,  audi  an  lt««n«  on  land,  creatotl 
^  H.  Gould  r.  HMvdcn,  01  Ind.  443, 
Pttfdy  9,  DoylV,  1  Paige  (N.  Y.) 
I60»  MTI;  Deotisra  t-.  Ilann*  13  Iowa, 
MO;  WhUbg  ft  Beel^»,  7  Eng.  (Ark.) 
iSrt.  U9i  Chitty  c.  Gl«j>nn,  3  Mon. 
CK7*)  424;  Fnuisr  r.  McQueen,  20 
Arlu  se;  N«ale  r.  Jet^r«  Id,  im;  Bank 
U,  8,  p.  Patten,  5  How.  (Miaa.)  200; 
Beowit  v.  Clarke,  4  How.  <U.  S.)  4. 
Bill  III*  ctmm  died  for  tliia  propoftitton 
let  of  domsttk  Jadgmsnta;  totas 
aufbsaddsdtotbs 


MeNatt  e.  Wilcox,  3  How.  (Mist ) 
419;  miilliije  v.  Wills,  14  Ark.  605; 
Dougherty  p,  McDonaJd,  Id.  597;  Smi* 
aer  v.  Robertson,  16  Ark.  500.  The 
ooatrary  view  has  been  held  in  Weeks 
r.  P^sarron,  5  N.  IL  324;  Mumford  p. 
Stacker,  1  Cow.  (N.  Y.)  178;  Oris- 
wold  r.  Hill,  2  Paine.  492;  Andrews  ». 
Smith,  9  Wend.  (N.  Y.)  5:*.  And  set 
Bank  of  Old  Doininion  v.  Allen,  1$ 
Hep.  ( Va. )  509.  The  first  and  last  of 
these  (but  the  point  was  only  alluded 
to  in  the  last)  were  ease^  of  Judgmanta 
of  other  tttat^Mi;  the  rest  were  cases  of 
domestic  judgtueut^  rendered  by  other 
oourta  of  the  Htate.  In  m<>8t  of  thaes 
oases  it  was  jiointed  out  that  Uie  nils 
of  merger  ai>plie*«  only  in  (a%'or  of  a 
high«?r  obUgation  over  a  lower  (whils 
hare  ws  have  only  obligations  of  ths 
same  degree) ;  and  this  irrespective  of 
Uie  court  in  ^hich  the  judgment  was 
rendered.  S«e  GouJd  v.  Hayden,  03 
Ind.  443, 

It  may  be  ineoaTsnient  that  two 
judgments  should  subsist  In  tlie  sains 
static  against  the  same  person  on  the 
same  demand;  but  no  such  inconve- 
nience can  ejtiat  in  the  ease  of  Judg- 
ment rendered  hi  diilereiit  states,  and 
there  i*  no  sufficient  reason  for  the 
appHi^tion  of  the  purely  technical  doc- 
trine of  merger,  subversive  of  substan- 
tial justice  as  it  woukl  be  in  such 
cases.  Indeed  in  viirw  of  the  fact  thai 
one  satisfaction  would  satli^fy  both 
judgro<tnts,  tlierfr  is  little  to  be  said  tn 
favor  of  the  doctrine  of  merger,  rwfc- 
sonable  as  that  doctrine  may  be  in 
ordinary  caaes,  by  a  second  Jtidgnsal 
obuined  upon  the  first  avsa  bk  tlis 
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such  a  judgment.^  Now  if  the  original  cause  of  action  is  not 
merged  in  a  case  where  the  judgment  is  in  favor  of  the  plaintiff, 
it  seems  difficult  to  assert  that  it  is  merged  by  a  judgment  in  the 
foreign  court  in  favor  of  the  defendant.^ 

600.  Distinction  stated  by  Lord  Karnes.  —  Lord  Kames  has 
marked  out  and  supported  another  distinction,  between  suits  sus- 
taining and  suits  dismissing  a  claim.  ^  In  the  last  place,'  says  he, 
'  come  foreign  decrees ;  which  are  of  two  kinds,  one  sustaining 
the  claim,  and  one  dismissing  it.  A  foreign  decree  sustaining  the 
claim  is  not  one  of  those  universal  titles  which  ought  to  be  made 
effectual  everywhere.  It  is  a  title  that  depends  on  the  authority 
of  the  court  whence  it  issued,  and  therefore  has  no  coercive  aa- 
thority  extra  territorium.  And  yet,  as  it  would  be  liard  to  oblige 
the  person  who  claims  on  a  decree  to  bring  a  new  action  against 
his  party  in  every  country  to  which  he  may  retire,  therefore  com- 
mon utility,  as  well  as  regard  to  a  sister  court,  has  established  a 
rule  among  all  civilized  nations  that  a  foreign  decree  shall  be 
put  in  execution,  unless  some  good  exception  be  opposed  to  it  in 
law  or  in  equity  ;  which  is  making  no  wider  step  in  favor  of  the 
decree  than  to  presume  it  just  till  the  contrary  be  proved.  But 
this  includes  not  a  decree  decerning  for  a  penalty  ;  because  no 
court  reckons  itself  bound  to  punish  or  to  concur  in  punishing 
any  delict  committed  extra  territorium.' 

601.  '  A  foreign  decree  which,  by  dismissing  the  claim,  affords 
an  exceptio  rei  judicata  against  it,  enjoys  a  more  extensive  privi- 
lege. We  not  only  presume  it  to  be  just,  but  will  not  admit  any 
evidence  of  its  being  unjust.  The  reasons  follow.  A  decreet- 
arbitral  is  final  by  mutual  consent.  A  judgment-condemnator 
ought  not  to  be  final  against  the  defendant,  because  he  gave  no 
consent.  But  a  decreet-absolvitor  ought  to  be  final  against  the 
plaintiff,  because  the  judge  was  chosen  by  himself ;  with  respect 
to  him,  at  least,  it  is  equivalent  to  a  decreet-arbitral.  Public  util- 
ity affords  another  argument  extremely  cogent.    There  is  nothing 

1  Smith  p.  NicoUs,  6  Bing.  N.  C.  208,  221-224.  There  were  peculiar  cir- 
cumstances in  the  case,  and  therefore  the  point  was  not  positively  decided. 
The  same  doctrine  seems  to  have  been  asserted  in  Hall  r.  Odber,  11  Eiast,  118; 
but  there  also  it  was  not  directly  decided.  But  see  Plummer  r.  Woodbume,4 
B.  &  C.  625;  ante,  s.  547,  note;  Becquet  t;.  McCarthy,  2  B.  &  Ad.  051;  ante, 
8.  548  a. 

^  A  foreign  judgment  for  costs  may  be  enforced  in  England.  RusseU  t. 
Smyth,  9  M.  &  W.  810. 
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iOre  hiirtfol  to  society  than  that  lawisuits  be  perpetual*  In  every 
it  there  ought  to  b^i  a  ne  plus  ultra  ;  some  step  ought  to  he 
ie;  and  a  decree  dUmttising  a  claim  is  in  its  nature  ulti* 
Add  a  consideration  that  regains  the  nature  and  constitu- 
of  a  court  of  justice.  A  decree  di^u)issing  a  claim  may,  it  is 
be  unju^it,  as  well  as  a  decree  sustaining  it.  But  they  diflFer 
rideiy  in  one  capital  point ;  in  declining  to  give  redress  against 
i  deoxee  dismi^ing  a  claim,  the  court  is  not  guilty  of  authorising 
DJosttce,  even  supposing  the  decree  to  be  unjust ;  the  utmost 
bski  can  be  s;ud  is,  that  the  court  forbears  to  interpose  in  behalf 
>f  justice.  But  Bucb  forbearance,  instead  of  being  faulty^  iii 
ligUy  meritoiious  iu  every  ca^e  where  piivate  justice  clashes 
irilb  public  utility.  The  case  is  very  different  with  respect  Ut  a 
lecree  of  the  other  kind  ;  for  to  award  execution  upon  a  foreign 
^^B&e«  without  admitting  any  objection  against  it,  wouUI  be,  for 
Pl^t  the  court  can  know,  to  su[»port  and  promote  injustice,  A 
art,  as  well  aa  an  individual,  may  in  certain  circumstances 
ive  reason  to  forbeiir  acting,  or  executing  their  oflSee  ;  but  the 
loiDg  iiijustice,  or  the  supporting  it,  cannot  be  justified  in  any 
eireuinstances.* ' 
602^  UemarkM  upon  thi9  DUiinction.  —  It  does  not  appear  that 
distinction  of  Lord  Karnes,  between  judgments  eiustaining 
KuU  lUid  judgments  dismissing  them,  has  been  recognized  in  the 
lonunon  law.'  And  there  seems  quite  as  much  reason  that  a  de- 
i  should  be  jiroteeted  again^t  a  new  litigation,  after  there 
lieen  a  final  senteme  in  his  favor,  as  there  is  that  a  pIainti£F 
lOtild  be  protected  in  the  enjoyment  of  any  right  which  is  esta- 
IMied  by  a  sentence  in  his  favor.  The  sentence  for  tlie  defend- 
I  may,  in  its  legal  operation,  as  completely  establish  a  right  in 
I,  or  as  completely  establish  the  non-existence  of  any  right  in 
plaintiff,  as  the  contrary  sentence  would  establish  an  adverse 
i  iu  tlie  {ilaiiitiff,  and  the  non-existence  of  any  repugnant 
in  the  defendant. 
608.  Enforcing  Judepnenti,  —  In  the  next  place  as  to  judg- 
Is  in  persfinam,  which  are  sought  to  be  enforced  by  a  suit  in 
foreign  trihunal.  There  has  certairdy  been  no  inconsiderable 
oettiation  of  opinion  in  the  English  courts  upon  this  subject.    It 

[  S  Kam*"!  on  C^uStj,  p«  SS5,  Sd  <hL  177S. 

e«#  Ui^  ^mm  ciU'd  ht  SUrk.  Kv,  pt  *2.  b.  RO;  Hovt  r.  Gelsloo,  19  Johns. 
Tj  Ml;  3  Wheat  216;  Th«  Bcnaet,  1  DodiKin,  1:5,  180. 
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is  admitted  on  all  sides,  that  in  such  cases  the  foreign  judgments 
are  prima  facie  evidence  to  sustain  the  action,  and  are  to  be 
deemed  right  until  the  contrary  is  established  ;  ^  (a)  and  of  course 
they  may  be  avoided  if  they  are  founded  in  fraud,  or  are  pro- 
nounced by  a  court  not  having  any  competent  jurisdiction  over 
the  cause.2  But  the  question  is,  whether  they  are  to  be  deemed 
conclusive  ;  or  whether  the  defendant  is  at  liberty  to  go  at  large 
into  the  original  merits,  to  show  that  the  judgment  ought  to  have 
been  different  upon  the  merits,  although  obtained  bona  fide.  If 
the  latter  course  be  the  correct  one,  then  a  still  more  embarrass- 
ing consideration  is,  to  what  extent,  and  in  what  manner,  the  origi- 
nal merits  can  be  properly  inquired  into. 

604.  Different  Opinions.  —  Lord  Nottingham,  in  a  case  where 
an  attempt  was  made  to  examine  a  foreign  sentence  of  divorce  in 
Savoy,  in  the  reign  of  Charies  the  Second,  held  that  it  was  con- 
clusive, and  its  merits  not  examinable.  '  We  know  not,'  said  he, 
'  the  laws  of  Savoy.  So,  if  we  did,  we  have  no  power  to  judge  by 
them.  And  therefore  it  is  against  the  law  of  nations  not  to  give 
credit  to  the  sentences  of  foreign  countries  till  they  are  reversed 
by  the  law,  and  according  to  the  form,  of  those  countries  wherein 
they  were  given.  For  what  right  hath  one  kingdom  to  reverse 
the  judgment  of  another  ?  And  how  can  we  refuse  to  let  a  sen- 
tence take  place  until  it  be  reversed  ?  And  what  confusion  would 
follow  in  Christendom,  if  they  should  serve  us  so  abroad,  and  give 
no  credit  to  our  sentences.' ^  Lord  Hardwicke  manifestly  held 
the  same  opinion,  saying,  *  That  where  any  court,  foreign  or  do- 
mestic, that  has  the  proper  jurisdiction  of  the  cases,  makes  the 
determination,  it  is  conclusive  to  all  other  courts.'  * 

605.  On  the  other  hand.  Lord  Mansfield  thought  that  foreign 

^  See  Walker  v.  Witter,  Doug.  1,  and  cases  there  cited;  Arnott  v.  Redfern. 
3  Bing.  353 ;  Sinclair  v.  Fraser,  cited  Doug.  4,  5,  note;  Houlditch  v.  Donegall 
2  CI.  &  F.  470;  8  Bligh,301;  Don  v.  Lippmann,  5  CI.  &  F.  1,  19,  20;  Price  r. 
Dewhurst,  8  Sim.  279;  Alivon  v.  Fumival,  1  C.  M.  &  R.  277;  Hall  r.  Odber, 
11  East,  118;  Ripple  v.  Ripple,  1  Rawle  (Pa.)  386. 

«  See  Bowles  u.  Orr,  1  Y.  &C.  464;  ante,  s.  544,  545-550;  Ferguson  r.Ma- 
hon,  3  P.  &  D.  143;  Price  v,  Dewhurst,  8  Sim.  279,  302;  Don  v,  Lippm»n. 
5  CI.  &  F.  1,  19-21;  Ferguson  v.  Mahon,  11  A.  &  E.  179,  182. 

»  Kennedy  v.  Cassillb,  2  Swaust.  note,  326,  327. 

*  Boucher  v.  Lawson,  Cas.  t.  Hard.  89.  See  also  Roach  w.  Ganran,  1  Ves. 
157. 

(a)  See  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  126. 
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leotft  gave  a  ground  of  action,  but  that  they  were  examiiia- 
The  same  doctrine  waa  held  by  Lord  Chief  Baron  Eyre* 
Mr.  Justice  Boiler,^  the  latter  relying  upon  a  decision  of  the 
Hooie  of  Lords  aa  giving  the  true  line  of  distinction  between 
fbcdgn  and  domestic  judgments.  In  that  case  the  House  of 
Lordii  reversed  a  decision  of  the  Court  of  Session  of  Scotland,  in 
which  the  latter  court  held  the  plaintifT  bound,  in  a  sait  upon  a 
rgn  judgment^  to  prove  before  tlie  court  the  genend  nature 
vxt4?nt  of  the  demand  on  which  the  judgment  had  been  ob- 
The  revertiat  exprensly  declared  thai  tlie  judgment  ought 
received  as  evidence,  prima  faciet  of  the  debt ;  and  that  it 
upon  the  derendant  to  impeach  the  justice  thereof,  or  to  nhow 
the  eoine  to  have  been  irregularly  or  wrongfully  obtained.*  But 
it  may  be  remarked  of  this  last  decision,  that  it  does  not  go  to 
the  extent  of  establishing  the  doctrine  timt  the  merits  of  the 
Judgment  ah  origine  ai^  re-examinable  de  novo  ;  but  only  that  its 
liMdce  may  be  impeached,  or  its  irregularity  or  fraud  shown.^ 

606.  Pfeient  EnglUh  Doctrinm  —  Lord  Kenyon  seems  clearly 
,lo  have  been  of  a  different  opinion,  and  eicpressed  serious  doubte 
^whether  foreign  judgments  were  not  binding  upon  the  paities 
And  Lonl  Ellenborough,  upon  an  occasion  in  which  the 
ent  waa  pressed  before  him  that  a  foreign  judgment  was 
inable«  and  that  tl)e  defendant  might  impeach  the  justice 
pithily  remarked  that  he  thought  he  did  not  sit  at  niid  prius 
y  a  writ  of  error  upon  the  proceedings  of  the  court  abroad.^ 
mmore  recent  case  Sir  L.  Shadwell,  the  Vice-Chancellor,  iif^nti 

[Walker  v.  WiUor,  I)ou)e^.  1,0,  not«  3;  HerWrt  v.  CfX>k*  Willos,  m,  noUs 

\w.  Odber,  11  Eaft,  118;  liayK7  r.  £>lwttrdB.  a  SwSMt.  703»  711,  71*2. 

'rhilljp.  r.  Hunter,  2  H.  UK* 410;  iuitfi.  «.  2, 

'  Gmlbraith  c,  Xrvilli*,  rJte^d  Doug.  0,  noUj  S. 

^BtiKrlAir  r.  Friwicr,  l>ouj^»  4,  a,  not«  !» 

)Aiiif.  t.  544^550,  miiL     In  Alivoti  r.  Fumivsl,  1  C.  U.  &  It  377,  ii 
Id  kaf^  hma  held,  ulihough  noi  sxproMiy  to  laid  down  by  the  court, 

klii*  prooMdioici  of  ioxmgw  court*  must  b#  pfetumcnl  to  be  eotiKijft«*nt  urttli 

forogn  Isw,  until   ih«  cotitrAry  i»  dintSnctty  nhown;  K&d  ibat  Iben^foni 

» prineipJiP  sdopt»d  W  »  fnmi^n  court  in  AiiMMiing  djunnge*  cannot  Ixi  iin* 

I,  anUet  ootitr&ry  to  natural  jimtico,  or  pmvod  not  to  bo  conformabtf*  to 

for«iirii  Iaw*    Tbe  M.ni<«  p<iint  woa  odjiid^  in  Martin  r.  Xicolk,  S  Slni. 
aad  Beoqiwl  ».  MeCorlbv,  2  B.  &  Ad.  (>51 ;  Feifnsoo  v.  Mahoo,  11  A.  H 
179.  t«, 
«  Golbraiih  f*  Kerille,  Doug.  5«  noli  3.     %m  ftlio  QuinnoM  «.  CartoU«  I 

[  Ad.  4:«- 

t!rarku»a  r.  Tarieton,  4  M.  I(  S*  2L    Bol  Me  HaU  r.  Odb«r«  1 1  Eiwi,  US. 
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a  full  examiDation  of  the  authorities,  held  the  opinion  that  the  true 
doctrine  was  that  foreign  judgments  were  conclusive  evidence,  and 
not  re-examinable ;  that  this  was  the  true  result  of  the  old  aa- 
thorities  ;  and  therefore,  in  a  suit  brought  in  England  to  enforce  a 
foreign  judgment,  he  held  the  judgment  to  be  conclusive.^  The 
present  inclination  of  the  English  courts  seems  to  be  to  sustain 
the  conclusiveness  of  foreign  judgments;*  although  certainly 
there  yet  remains  no  inconsiderable  diversity  of  opinion  amoDg 
the  learned  judges  of  the  different  tribunals.'  (a) 

607.  Objection%  to  a  Different  Doctrine.  —  It  is  indeed  very  dif- 
ficult to  perceive  what  could  be  done  if  a  different  doctrine  were 
maintainable  to  the  full  extent  of  opening  all  the  evidence  and 
merits  of  the  cause  anew  on  a  suit  upon  the  foreign  judgment 
Some  of  the  witnesses  may  be  since  dead  ;  some  of  the  vouchers 
may  be  lost  or  destroyed.  The  merits  of  the  cause,  as  formerly 
before  the  court  upon  the  whole  evidence,  may  have  been  decid- 
edly in  favor  of  the  judgment ;  upon  a  partial  possession  of  the 
original  evidence,  they  may  now  appear  otherwise.  Suppose  a 
case  purely  sounding  in  damages,  such  as  an  action  for  an  assault, 
for  slander,  for  conversion  of  property,  for  a  malicious  prosecu- 
tion, or  for  a  criminal  conversation  ;  is  the  defendant  to  be  at 
liberty  to  retry  the  whole  merits,  and  to  make  out,  if  he  can,  a 
new  case  upon  new  evidence  ?*  Or  is  the  court  to  review  the 
former  decision,  like  a  court  of  appeal,  upon  the  old  evidence? 
In  a  case  of  covenant,  or  of  debt,  or  of  a  breach  of  contract,  are 
all  the  circumstances  to  be  re-examined  anew?  If  they  are,  by 
what  laws  and  rules  of  evidence  and  principles  of  justice  is  the 

1  Martin  v.  Nicolls,  3  Sim.  458. 

>  See  Guinness  v.  Carroll,  1  B.  &  Ad.  459;  Becquet  v.  McCarthy,  2  B.  &  Ad. 
951. 

»  In  Houlditch  v,  Donegall,  8  Bligh,  301,  337-340,  Lord  Brougham  held  a 
foreign  judgment  to  be  only  prima  facie  evidence,  and  gave  his  reasons  at  lar^ 
for  that  opinion.  On  the  other  hand.  Sir  L.  Shadwell,  in  Martin  r.  NicoIK 
held  the  contrary  opinion,  that  it  was  conclusive;  and  also  gave  a  very  elabo- 
rate judgment  on  the  point,  in  which  he  reviewed  the  principal  authorities.  Of 
course  the  learned  judge  meant  to  except,  and  did  except  in  a  later  case  (Price 
t;.  Dewhurst,  8  Sim.  279,  302),  judgments  which  were  produced  by  fraud.  See 
also  Don  c.  Lippmann,  6  CI.  &  F.  1,  20,  21;  ante,  8.  545-605;  Allvon  v.  Fur- 
nival,  1  C.  M.  &  R.  277,  284.  See  also  Ferguson  v.  Mahon,  11  A.  &  E.  179, 
182;  Henderson  t;.  Henderson,  3  Hare,  100,  113-115. 

*  See  Alivon  v.  Furnival,  1  C.  M.  &  R.  277. 

(a)  See  note  to  s.  608. 
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ity  of  the  original  judgment  to  be  tried  ?  Is  the  court  to 
the  jodgment,  and  to  proceed  ex  sequo  et  bono  ?  Or  is  it  to 
imaiet  strict  law,  and  stand  to  the  doctrines  of  the  local  ad* 
inbtration  of  juntice  ?  Is  it  to  act  upon  the  rules  of  evidence 
tkfiowledged  in  its  own  juri?*prudencet  or  upon  those  of  the  fo* 
jurisprudence  ?  T[iej*e  and  many  more  quentionii  might  be 
i  to  show  the  iutrinsic  dtfficultieis  of  the  subject  Indeed  the 
e  that  the  judgment  is  to  be  prima  facie  evidence  for  the  plain- 
^tiff  would  be  a  mere  delusion,  if  the  defendant  might  still  que»- 
tl  bj  opening  all  or  any  of  the  original  merits  on  bin  Mdc  ; 
for  under  such  circumstances  it  would  he  equivalent  to  granting 
i  new  trial.  It  is  easy  to  understand  that  the  defendant  may  bo 
il  liberty  to  impeach  the  original  jutitice  of  the  judgment  by 
ibowing  that  the  court  had  no  jurisdiction,  or  that  he  never  had 
ktiy  notice  of  the  suit ;  ^  or  that  it  \vm  procured  by  fraud  :  or 

Et  upon  it«  face  it  Ih  founded  in  mistake ;  or  that  it  u  irregular 
bftd  by  the  local  law,  fori  rei  judicata.  To  mich  an  extent 
doctrine  ia  intelligible  and  practicable.  Beyond  thi«,  the 
Efht  to  impugn  the  jud^rnient  is*  in  legal  effect  the  right  to  retry 
e  merita  of  the  original  cause  at  large,  and  to  put  the  defend- 
t  upon  proving  those  merita.^ 
I  608.  American  Doctrine.  —  The  general  doctrine  maint^uned  in 
lllie  American  courts  in  relation  to  foreign  ♦judgrocnt*  certainly 

ti  lliat  they  are  prima  facie  evidence,  but  that  they  are  impeach* 
Ie.*(d)     But  how  far  and  to  what  extent  this  docirint*  is  to  be 

*  Sf^  AriKftt  f .  IU]font«  2  C.  h  l\  SS;  3  Eing.  953;  KofvUt  v.  Rcmsi,  2  B. 
A  Ad  757;  I>*>u{c!:i'»'^  t^.  Fornwt,  4  Bing.  GSC;  Obicini  i%  Uligh,  8  Bing.  3:i5; 
MiJiin  r.  NiroU^,  ;5  Sim,  45>i;  AUvon  v.  FumWaL  1  C.  M.  dr  IL  277*  See  also 
St&rk  Et  pt.  2,  ».  07;  PUiUipn  k  Amm  on  Kridence  ^8llj  «d.),  p.  Mi,  fl38 
(l^^^):  BuUrick  It,  AUi!0»  H  Mass.  2U;  HuVwrmi,  tcmi-  2,  lib.  I,  Ui.  3,  d« 

•  Mtkny  nf  the  oiaes  ftre  eoUeeted :  2  Kent,  Com.  113.  ace.;  Iti  I  Cowen, 
i'^O.  i)<4e  3;  fttxl  in  Mr.  Mc^t^^alfn  tiotM  to  hU  Tmliiftble  cniiLian  of  Storkk  on 
Kri4i^)r»^  pL  2,  fl.  07*  38,  mi  1830,  p.  214-210,  Srm  m\m  BiaacU  r.  Bri|ppi,  0 
M«M  U\2i  Borden  w,  Kitch,  15  Johti».  (N.  Y  )  121 ;  Grwn  r,  SftrnilwiU>»  I  IVk 
C.  C.  "4;  ¥m\d  r.  GiWm,  1  Pel.  C,  C.  135;   AlJfich  r.  Kifinity,  4  (:<inu.  380- 

w>  milmMH,  0  Wend  (N.  Y.)  447 ;  Hall  r,  WiUiimi*,  3  Pick.  (Man* 


(•)-nNi^ 


pilte 


dl«d  for  thb  propo*  r«od«!red  In  anotii^r  ermntrj  hf  ft  eDart 

I  flpon  dictft  of  mrly  o(  oompeltnl   Jurisdiction  in   that  of 

^,    now   ayerriU«d.     The  U»q  t^eeni  Eugtbh  d(«Uian»,  to  wit, 

mv  of  tilt  dr«ct  of  m  judgment  tlmt  tbe^r  ftrs  oubdutivt  af  tlia  ttieriii 
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carried  does  not  seem  to  be  definitely  settled.  It  has  been  de- 
clared that  the  jurisdiction  of  the  court,  and  its  power  over  the 
parties  and  the  things  in  controversy,  may  be  inquired  into ;  and 
that  the  judgment  may  be  impeached  for  fraud,  (a)  Beyond  this 
no  definite  lines  have  as  yet  been  drawn. 

247;  Starbuck  v.  Murray,  5  Wend.  (N.  Y.)  148;  Davis  r.  Packard,  6  WenA 
(N.  Y.)  327 ;  Buttrick  v,  Allen,  8  Mass.  273 ;  Pawling  v.  Bird,  13  Johns.  (X.  Y.) 
192;  Hitchcock  v.  Aicken,  1  Caines  (N.  Y.)  460;  Wharton's  Dig.  Judgment, 
I.;  Bigelow's  Dig.  Judgment,  H.;  Johnson's  Dig.  Debt,  H.;  Coxe's  Dig. 
Judgment;  Hoxie  v,  Wright,  2  Vt.  263;  Bellows  v.  Ingham,  2  Vt  575;  Bar- 
ney  v,  Patterson,  6  Har.  &  J.  (Md.)  182. 


of  the  cause  of  action,  and  of  all  facts 
doubtless  of  which  a  domestic  judg- 
ment would  be  conclusive.  Godard  u. 
Gray,  L.  R.  6  Q.  B.  139;  Bank  of  Au- 
stralasia V,  Nias,  16  Q.  B.  717;  Bank 
of  Australasia  v.  Harding,  9  C.  B.  661 ; 
De  Cosse  Brissac  c.  Rathbone,  6  H.  &  N. 
301 ;  Castrique  r.  Imrie,  L.  R.  4  H.  L. 
445;  Scott  t;.  Pilkington,  2  Best  &  S. 
11 ;  Vanquelin  v.  Bouard,  15  C.  B.  N.S. 
341 ;  Ricardo  v.  Garcias,  12  CI.  &  F. 
368;  Doglioni  v.  Crispin,  L.  R.  1  H.  L. 
301.  (But  see  Simpson  v.  Fogo,  1  Hem. 
&  M.  195,  of  the  case  of  a  perverse 
disregard,  by  the  foreign  court,  of  the 
law  which  ought  to  goverji.  And  see 
Liverpool  Credit  Co   v.  Hunter,  L.  R. 

3  Ch.  479,  484.)  And  the  cases  make 
no  distinction  between  judgments  in 
rem  and  judgments  in  personam, 
though  the  former  came  to  be  treated 
as  conclusive  long  before  the  settled 
rule  of  conclusiveness  obtained  in  re- 
gard to  judgments  in  personam.  Ber- 
nardi  v.  Motteux,2  Doug.  574 ;  Hughes 
».  Cornelius,  2  Show.  232;  Carth.  32; 
2  Ld.  Raym.  893,  935;   The  Helena, 

4  Ch.  Rob.  3.  So  in  this  country. 
Grant  v.  McLachlin,  4  Johns.  (N.  Y.) 
34  ;  Croudson  v.  Leonard,  4  C ranch, 
434;  Dempsey  r.  Ins.  Co.  of  Penn.,  1 
Binn.  (Penn.)  299,  note;  Baxter  c. 
New  England  Ins.  Co.,  6  Mass.  277. 

It  cannot  as  yet  be  said  on  autho- 
rity that  the  effect  of  a  judgment  in 
personam  rendered  in  a  foreign  coun- 
try is  settled  in  this  country;  but  it  is 
apprehended  that  the  tendency  of  the 


courts  is  with  the  later  English  cases 
above  cited.  The  view  of  conclusive- 
ness was  upheld  in  Lazier  v.  Westcott, 
26  N.  Y.  146.  Contra  Rankin  r.  God- 
dard,  54  Me.  28.  See  also  CummiDgB 
V.  Banks,  2  Barb.  (N.  Y.)  602 ;  Mod- 
roe  r.  Douglas,  4  Sandf .  Ch.  (N.  Y.) 
126;  Noyes  v.  Butler,  6  Barb.  (N.Y.) 
613;  Middlesex  Bank  v.  Butmao,  29 
Me.  19;  Taylor  v.  Barron,  30  N.  H. 
78;  Bumham  v.  Webster,  1  Woodb.ft 
M.  172  ;  Benton  v.  Burgot,  10  Serg.ft 
R.  (Penn.)  240. 

A  foreign  judgment  for  the  plaintiff, 
as  Mr.  Baron  Parke  said  in  Willianw 
0.  Jones,  13  Mees.  &  W.  628,  6:33, 
raises  a  binding  obligation  to  par; 
binding  because  the  proper  authorities 
have  fixed  its  effect.  See  Godard  r. 
Gray,  L.  R  6  Q.  B.  139, 148;  SchiUby 
V.  Westenholz,  Id.  155.  The  effect  of 
a  valid  judgment,  like  the  effect  of  a 
valid  contract,  should  depend  upontiie 
law  of  the  land  in  which  it  was  ren- 
dered. It  is  true  that  just  as  a  foreign 
contract  may  be  impeached  for  want  of 
consideration  or  for  fraud,  a  judgment 
rendered  in  a  foreign  nation  maybe 
impeached  for  want  of  jurisdiction  or 
for  fraud;  but  if  it  be  admitted  that 
the  judgment  would  be  binding  where 
rendered,  then  like  a  contract  binding 
where  made  or  performable,  no  ques- 
tion should  be  permitted  whether  a 
correct  view  was  taken  either  of  the 
law  or  of  the  facts  on  which  it  was 
founded. 

(a)  Wood  0.  Watkinson,  17  Conn- 
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©09.  Efffct  of  the  Comtitution,  —  \\y  the  constuuLion  of  the 
ipied  States  it  is  declared  that  full  faith  mid  credit  ehall  be 
ill  each  state  to  the  public  act«,  records^  and  judicial  pro- 
ifigf  of  everj'  other  state.  And  congress,  in  purftuance  of  the 
given  them  by  the  constitution  in  a  succeeding  clause, 
declared  that  the  judgments  of  state  courts  shall  have  the 
le  faith  and  credit  in  other  tiitates  as*  they  have  in  the  state 
re  they  are  rendered**  («)  They  an?  therefor©  put  upon  the 
footing  as  domestic  judgments,  (f*)  But  this  does  not  pro* 
an  inquiry  into  the  jurisdiction  of  the  court  in  which  the 
nal  judgment  was  rendered  to  pronounce  the  judgment^ 
an  inquiry  into  the  right  of  the  f^tate  to  exercise  authority 
the  parties  or  the  Bubjeet-matter,  nor  an  inquiry  whether 
jodgment  i.^  founded  in  and  impeachable  for  a  manifest 
id.  (c)  The  constitution  did  not  mean  to  confer  any  new 
wer  upon  the  states,  but  simply  to  regulate  the  effect  of  their 

>  ConAiUatkm,  art  8,  n,  4;  Act  of  Congress  of  26tb  May,  1700,  ell;  3 
U  Cooatil.  e.  20,  a*  1207-1307 


Syk<s«,aGllin.(IlL)H57, 
ig  opitttoft  oonceniirij;  the 
iuil  to  ft  judgmcat  rend*! red 
iUte  appears  to  Imj  that 
l  be  pleaded  unlesis  it  cnuld 
in  the  sifter  state  it^lf. 
r,  HavclU  5  WalL  290; 
!».  ricld,  8  FaigB  (X.  Y.)  410; 
Andemon'  8  Ohio,  lOS; 
m.  Mattnon,  13  Pick.  (Moje.) 
Sanlord  r,  Swiford*  28  Conu.  «, 
Bui  tf^  Prorc^  r,  01nc>%  20  ilojxu. 
Bogel  t,  Srhrm^rmaii,  40  Ga.  2o0; 
r.  Cwinn,  21  Iowa,  58.  And 
forUier  Lyi^kcnbach  t*.  Andornon, 
.  St.  123;  lX»b©on  r.  Pcaro©. 
;  156;  Granger  v.  Clark.  22 
I;  Boiton  It  W*  R,  Co.  p, 
k,  \  AUrri  (Mow,)  44S;  At- 
r.  AUitn,  12  VI.  e2l ;  lliitntnond 
I.  H  ikkr,  2:#  Vt.  342;  Embury  i*.  Con- 
W^^Comat.  (K.  V.)  522. 

In  OrJi«^»b<>in  r   Pii[M?lirf,  L.  R.  8 

Th.  4S0r>,  it  11  hc^Id  that  a  pka  of  fraud 

•falftiinitg  a  ju  '  N  frond  at 

U  MmI  lienci?  t!  will  not 

with  rvgsAl  to  tuch  a  i 


(a)  Phillips  V,  Godfrey,  7  Botw. 
(N.  VO  IjO;  McForloftd  t».  "Whxu,  U 
La.  Ann.  301;  Rogtort  c?.  Roget^,  15 
a  Bfon.  (Ky.)  35-1.  Tim  h\>\A\m 
to  judgnK^nts  of  Uie  fnit^^d  8taia0 
cxjiirts  when  r^Hed  upon  in  tb^  ilate 
c!Ouriii.  Nihlrtt  r.  Scx^U,  4  La.  Ann* 
24tS;  Harney  ti.  Potieraon,  Q  H.  ^  J. 
182. 

(£•)  Without  thia  act  th#  jndgmeuta 
of  each  utate  would  bo  rogord^d  M 
foreign  judgmr.nts  in  the  oonrta  ol 
fivrrj  otluT  stat*^*  l>onu»v  i>,  Maiiry, 
10  Smpdr*&  M.    ^  '  r, 

Clcm«n*t,  2H  Mil.  II- 

hy\  2  P«t.  ti^\  ^miUi  v,  LAUimp,  44 
Pentu  SL  320, 

(r>  Tujlor  p.  Erydtn,  8  Jokni. 
(N\  Y.)  173.  8ci»  Cummbgm  v,  B«iiIgi» 
2  B/trb.  (X.  Y,)  002;  Davig  r.  Smith, 
h  QjM.  274 ;  GleoKm  r.  Dudd,  4  MeC 
(Mom.)  333;  Kwcr  p.  CoHltu  1  Cuoh* 
(Haiw.)  23;  D'Arey  r.  Kctcbuoip  11 
How.  165;  CarJi^ton  v,  Bickford,  13 
(irny  (Mjmw.)  501  ;  Fojgvtr  i\  Colnm* 
bion  I&i.  Co.,  09  Hom.  273. 


832 


CONFUCT  OF  LAWS. 


[s.  609, 610. 


acknowledged  jurisdiction  over  persons  and  things  within  their 
territory.^  It  did  not  make  the  judgments  of  other  states  domes- 
tia  judgments  to  all  intents  and  purposes,  (a)  but  only  gave  a 
general  validity,  faith,  and  credit  to  them  as  evidence.  No  exe- 
cution can  issue  upon  such  judgments  without  a  new  suit  in  the 
tribunals  of  other  states.  (6)  And  they  enjoy  not  the  right 
of  priority,  or  privilege,  or  lien  which  they  have  in  the  state 
where  they  are  pronounced,  but  that  only  which  the  lex  fori  gives 
to  them  by  its  own  laws  in  their  character  of  foreign  judg- 
ments.^ (c) 

1  See  Story,  CJonstit.  c.  29,  s.  1297-1307,  and  cases  there  cited;  Hall  r.  Wil- 
liams, 6  Pick.  (Mass.)  237;  Bissell  v.  Briggs,  9  Mass.  462;  Sh  urn  way  p.  Still- 
man,  6  Wend.  (N.  Y.)  447;  Evans  v.  Tatem,  9  Serg.  &  R.  (Pa.)  260;  Benton*. 
Burgot,  10  Serg.  &  R.  (Pa.)  240;  Harrod  v.  Bairetto,  1  Hall  (N.  Y.)  155;  2 
Hall,  302;  Wilson  ».  Niles,  2  Hall  (N.  Y.)  358;  Hoxie  ».  Wright,  2  Vt  288; 
Bellows  t;.  Ingham,  2  Vt.  575;  Aldrich  v.  Kinney,  4  Conn.  380. 

«  McElmoyle  v,  Cohen,  13  Pet.  312,  328,  329;  ante,  s.  582  a,  note. 


(a)  SeeD'Arcy  v.  Eetcham,  11  How. 
165. 

(h)  Ante,  note  to  s.  586. 

(c)  See  Wood  w.Watkinson,  17  Conn. 
500.  So  if,  by  the  laws  and  practice 
of  one  state,  a  discharge  in  bankrupt- 
cy is  a  good  defence  there  to  a  judg- 
ment recovered  after  such  discharge 
was  obtained,  but  founded  on  a  claim 
existing  prior  to  the  commencement  of 
the  bankruptcy  proceedings,  such  dis- 
charge is  a  good  defence  to  an  action 
on  such  judgment  in  another  state,  al- 
though the  rule  in  the  latter  state  upon 
judgments  recovered  in  that  state 
might  be  different.  Haggerty  v.  Am- 
ory,  7  Allen  (Mass.)  458.  On  the 
other  hand,  such  discharge  would  not 
be  a  defence,  if  the  rule  is  the  same 
in  the  state  where  the  judgment  was 
recovered  as  it  is  in  the  state  where  it 
is  sought  to  be  enforced;  viz.,  that 
such  a  discharge  is  no  bar.  Bradford 
r.  Rice,  102  Mass.  472. 

The  clause  in  the  constitution  be- 
fore cited  is  held  to  prohibit  a  state 
from  passing  a  law  that  an  action 
shall  not  be  maintained  on  a  judgment 
recovered  in  another  state,  where  the 
original  cause  of  action  was  then 
barred  by  the  statute  of  limitations  of 


the  state  in  which  the  judgment  wm 
sought  to  be  enforced.  Such  an  act 
would  be  unconstitutional  and  void. 
Christmas  v,  Russell,  5  Wall.  290. 
(For  an  analogous  reason  the  judg- 
ment of  one  state  in  favor  of  a  defend- 
ant,  though  rendered  upon  a  plea  of 
the  statute  of  limitations,  is  conclu- 
sive in  another.  Sweet  r.  Brackley, 
53  Me.  346.)  It  also  prevents  a  de- 
fendant from  showing  that  the  judg- 
ment was  founded  in  a  mistake  eiUier 
of  law  or  fact.  Rocco  r.  Hackett,  2 
Bosw.  (N.  Y.)  579;  Hassell  v.  HamU- 
ton,  33  Ala.  280;  Milne  v.  Van  Bx» 
kirk,  9  Iowa,  558.  (And  this  is 
now  the  English  rule  as  to  judgments 
strictly  foreign.  A  mistake  of  the 
law  of  its  own  country  is  no  ground 
for  impeaching  a  foreign  judgment 
Scott  p.  Pilkington,  2  B.  &  S.  11; 
Godard  ».  Gray,  Law  Rep.  6  Q.  B. 
139  ;  Castrique  v.  Imrie,  Law  Rep.  4 
H.  L.  445.)  So,  too,  such  judgments 
are  binding,  although  proceedings  are 
pending  in  the  state  where  they  were 
rendered  to  annul  or  set  aside  the 
same.  See  Indiana  v.  Heimer,  21 
Iowa,  370;  Grover  v,  Grover,  30  Mo. 
400;  Gunn  v,  Howell,  35  Ala.  144; 
Barringer    v.    Boyd,    27   Miss.    473; 
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610.  Citizenship  of  Partien  to  Foreign  Judgments.  —  In  the  next 
place  as  to  judgments  in  personam  in  suits  between  citizens,  in 
suits  between  foreigners,  and  in  suits  between  citizens  and  fo- 
reigners. The  common  law  recognizes  no  distinction  whatever 
&»  to  the  efifect  of  foreign  judgments,  whether  they  are  between 
citizens,  or  between  foreigners,  or  between  citizens  and  foreigners. 
In  all  cases  they  are  deemed  of  equal  obligation,  whoever  are  the 
parties.  The  cases  which  have  been  aheady  cited  refer  to  no 
8ach  distinction  ;  but  the  same  rules  are  indiscriminately  applied 
to  all  persons. 


Mei-chiints'  Ins,  Co.  p.  De  Wolf,  33 
[  Petui.  St,  45.  And  the  like  nile  pre- 
I  vails  in  England  as  to  suit^  on  foreign 

}ndgtiipnt«.       Scott   v,   Pilkington,  2 

B.  &  a  u. 

It  if  proper  here  to  notice  the  effect 

I  of   the   pendency  of   another  suit  in 

foreign  tribuna.!,   upon    the    aarae 

I  catise  of  action,  and  between  the  t^ume 

[pftrtie«».      The  weight  of  authority  is 

[  in  favor  of  the  doctrine  that  the  pen- 

j  deocT  of  such  ^uit  in  a  tribunal  strictly 

[foreign  is  clearly  no  cause  of  abate* 

Iment  to  a  subsequent  suit.     Kusst^ll  v. 

Field,   Stuart's   Canada,  558;   Maule 

[».  Murray,  7  T.  E.  470;  Bayley  v,  Ed- 

3   SwanRfc,  70-^;  Ostell  p.  Le- 

e,  10  Eng.  Law.  &  Eq.  255;  5  De 

&  Smale,  95;  Cox  v.  Mitchell,  7 

B.   X.S.  55;    Scott  p*  Seymour,  1 

&   C.  210.     So,  fcfX),   many  cases 

pliold  that,  in  this  respect,  the  different 

American  states  are  so  far  foreign  to 

each  other  that  the  |)endency  of  a  prior 

soit  for  the  same  cause  in  one  nfcate 

^js  no  cause  of  abatement  of  a  second 

tit  in   another.      Bowne  v*   Joy,   0 

lohns..  (N-  YO  221;  J^almon  ev  \V«x)t- 

9  Dana  (Ky.)  423;  McJilton  r. 

13  IlL  486;  Drake  n.  Brander, 

Texas,   352.      And    the    Supreme 

ICoiirt  of  tlie  United  States  hare  de> 

lekled  that  the  separate  states  are  fo- 

to  each  other,  except  so  far  as 

lited    for  national    purposes  under 

|fbe    constitution.      Buckner    r.    Van 

2   Pet,    5S6,     This,  also,  may 

oODnldered  the  settled  law  on  the 


subject.  See  Seevers  v.  Clement^  28 
Md.  434;  Smith  t'.  Lathrop,  44  Peon, 
St.  32G;  Hatch  i?.  Spofford,  22  Conn. 
485  :  Goodall  in  Marshall,  11  N,  H.  DSJ; 
Cook  t^  Litx;hfield,  5  Sandf.  (N.  Y.) 
330.  The  same  has  also  been  held 
where  the  prior  suit  was  pending  in  a 
court  of  the  United  States  for  a  dif- 
ferent district  than  one  of  the  state 
where  the  second  cause  is  iostituted 
(Walsh  V.  Durkin,  12  Johns.  (N.  Y.) 
99;  Cook  p.  Litchfield,  6  Sandf.  (N. 
Y,)  3^30) »  and  vie©  versa.  White  r. 
Whitman,  1  Curtis,  C.  C.  494;  Lyman 
i\  Brown,  2  Id.  6d^,  On  the  other 
hand,  if  the  prior  suit  is  p^ndinj*  in 
a  circuit  court  for  a  district  situatM 
in  the  state  where  the  second  action  is 
instituted,  and  that  court  has  jurisdic* 
lion  of  the  caiL«ie^  this  hai*  been  thought 
good  cause  of  abatement  of  the  second 
suit-  Smith  v.  Atlantic  Mut.  Fire 
Lis.  Co..  2  Foster  (X.  IL)  21,  But 
whatever  may  be  the  rule  where  both 
actions  are  actions  at  law,  it  is  uni- 
formly agreed  that  if  one  is  at  law 
and  the  other  in  equity,  neither  is 
cause  of  abatement  to  the  other.  Colt 
V.  Partridge,  7  Met.  (Mass.)  570; 
Hatch  V.  Spofford,  22  Conn.  485.  And 
so  if  the  parties  are  reversed,  although 
both  actions, are  at  law.  Wadleigh  v, 
Veaaie,  3  Sumner^  165.  In  Uky  man- 
ner A  procef^diiig  in  one  tribunal  iti  per- 
sonam, in  which  property  is  attached 
as  collateral  security  to  satisfy  the 
judgment,  is  no  bar  to  a  subsequent 
proceeding  in  rem  against  the  same 
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611.  Foreign  Jurists.  —  We  have  hithertx)  been  principally  con- 
sidering the  doctrines  of  the  common  law.  But  it  cannot  be 
affirmed  that  the  same  doctrines  are  generally  maintained  either 
by  foreign  courts  or  by  foreign  jurists.  Many  foreign  jurists 
contend  for  the  doctrine  of  Vattel,  that  the  judgments  of  a  for- 
eign competent  tribunal  are  to  be  held  of  equal  validity  in  eveiy 
other  country.^  Thus  Huberus  lays  down  the  rule:  'Cuncta 
negotia  et  acta,  tam  in  judicio  quam  extra  judicium,  sive  mortis 
causa,  sive  inter  vivos,  secundum  jus  certi  loci  rite  celebrata, 
valent,  etiam  ubi  diversa  juris  observatio  viget,  ac  ubi  sic  inita, 
quemadmodum  facta  sunt,  non  valerunt.'*     And  again  :  *Simi- 

^  Henry  on  Foreign  Law,  75,  76. 

*  Huberus,  torn.  2,  lib.  1,  tit.  3,  de  Conflict.  Leg.  a.  3. 


property  in  a  foreign  tribunal  for  the 
same  cause  of  action.  Harmer  v.  Bell, 
7  Moore,  P.  C.  268;  and  see  Certain 
Logs  of  Mahogany,  2  Sumner,  589. 
See  however  Taylor  v.  The  Royal 
Saxon,  1  Wall.  jun.  311.  The  courts 
also  hold  that  a  suit  pending  in  one 
state  by  A.  against  B.  is  a  bar  to  a 
suit  in  another  state  by  a  creditor  of 
A.  against  B.,  in  which  B.  is  sum- 
moned as  his  trustee ;  so  far,  at  least, 
that  B.  will  not  be  charged  as  A/s 
trustee,  if  he  is  liable  on  a  prior  suit 
pending  against  him  by  A.  in  an- 
other state.  See  American  Bank  r. 
Rollins,  99  Mass.  313.  For  a  pay- 
ment on  such  a  trustee  process  would 
be  no  bar  to  the  prior  suit  in  another 
state.  Whipple  t;.  Robbins,  97  Mass. 
107.  See  Merrill  v.  New  England  Ins. 
Co.,  103  Mass.  249.  But  where  a 
state  court  and  the  United  States  court 
both  have  jurisdiction  in  rem,  the 
right  to  maintain  the  jurisdiction  at- 
taches to  that  tribunal  which  first  ex- 
ercises it,  and  takes  possession  of  the 
thing.  The  Robert  Fulton,  1  Paine, 
C.  C.  621. 

For  a  like  reason  if  an  officer  of 
the  United  States  court  has  attached 
personal  property  on  mesne  process 
issuing  from  a  United  States  court 
having  jurisdiction  of  the  parties  and 
the  subject-matter,  no  officer  of  a  state 


court  can  retake  the  property,  on  a 
replevin  suit  issuing  from  a  state 
court  on  behalf  of  the  rightful  owner 
of  such  property.  Freeman  r.  Howe, 
24  How.  450,  reversing  the  same  case 
in  14  Gray,  566.  For  in  America  the 
state  and  national  courts  being  ind^ 
pendent  of  each  other,  neither  can 
impede  or  arrest  any  action  the  other 
may  take,  within  the  limits  of  its  ju- 
risdiction, for  the  satisfaction  of  its 
judgments  and  decrees.  Where  either 
is  in  possession  of  the  res  sought  to  be  ■ 
reached,  the  process  of  the  other  must 
pause  until  that  possession  is  termi- 
nated. Amy  V.  The  Supervisors,  11 
Wall.  136 ;  and  see  Riggs  r.  Johnson 
County,  6  Wall.  166.  Further  as  to 
the  relation  of  state  and  federal  courts 
within  the  same  state,  see  Pennoyerr. 
Neff,  95  U.  S.  714. 

Of  course  a  domestic  receiver  will 
take  choses  in  action  in  preference  to 
a  plaintiff  under  a  foreign  gamlshraent 
made  after  the  receiver's  appointment, 
the  property  being  in  the  state  of  the 
receiver.  Osgood  v.  Maguire,  61  X.  Y. 
524.  But  if  the  garnishment  was  be- 
fore the  receiver's  appointment,  the 
case  would  perhaps  in  some  jurisdic- 
tions be  different.  Baltimore  R.  Co. 
V.  May,  25  Ohio  St  347.  See  ante, 
8.  400,  and  note. 
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ttsan]  hftbet  h©c  observatio  in  rebus  judicatis.     Sententia  in 

lliquo  locK)  protianciatjL,  vel  delicti   veuia,  ab  eo,  qui  jurifidio- 

donem   illam  habct,  data  ubiquo   habet   efTectum;    Dec   fas  est 

llt4!riti«  rcipublicao  magistratibua,  reuro  alibi  absolutum  veniavc 

dcioatum,  Iteet  absque  justa  causa  persequi,  aut  iterum  permit* 

»re   recufeandum,  etc.     Idem  obtinet   in  sententiis   rerum  civi- 

mm*  ^     The  same  doctrine  8eeni.s  equally  well  founded  in  tlie 

ire  language  of  the  Roman  law.     '  Res  judicata  pro  veri* 

accipitur/' 

012.  D*Argentrd  holdg  the  like  opinion.    *Nam  de  omni  per- 

^■lU  negoUoi  judicis  ejua  cogniUonem  esse,  cui  persona  gubisit, 

H|  Qt  quocunque  per^na  abeat,  id  jus  sit,  quod  ille  statuerit/^ 

Smill    asserts   that  any  other    rule    would    involve   absunlity. 

Ahettrdum  enim  fore^  »i  po»t  sententiam  definittvam  alia  e^sct 

reoda  »enteniia^  et   procestgum  in   infinitum  extnihi   litemquo 

X  lite  oriri  del>ere.**    John  Voet   maintains  a  simitar  opinion 

mil  sutta  except  thoBe  renpecting  immovables,     *  Licet  nutt*ro 

pegulariter  judex  reqiiisitua  non  cognoscat  de  ju^titia  sententiae 

ftlterum  judicem   latie,  nee  eam   ad  exarocn  pent  tins  revo* 

;    wed  pro  justitia  ejus  ex  tequitate   prm^umat;    tamen^  si 

immadveitiilt  cam  directo   contra  sui   territorii  »tatuta  latam 

circa  res  immobile^  in  sun  territorio  siia^,  eandem  non  ex- 

toqaetiir.*  • 

013*  There  are  however  other  forcit^n  juiisU  wlui  maintain  a 

cfy  different  opinion.**     We  have  alreaily  ha*i  occiu^ion  to  take 

lotice  of  the  doctrines  of  BouUenois  upon  the  right  of  juried ic- 

J  and  he  applies  them  in  an  especial  manner  to  the  autho* 

ity  of  foreign  judgments.     In  regard  to  judgment*  in  rem,  or 

mHy  in  rem  and   partly  in   i^ersonam*  ho  deems  the  juritidic- 

lo  belong  exclutdvely  to  the  tribunals  of  the  place  rei  sita^ 

ooQsequently  tbat  the  judgment  rendered  there  ought   to 

Icti.  ^*  >  Dig.  1»  6. 25. 

rArfrntr.  Com.  inl  I^g.  BntAn,  art.  21S;  glosft.  C,  a,  47,  p  605,  td. 
npijrj^  on  For<?i;^^ii  Law*  ji.  74;  I  rkuillrnoi**»  obs.  25«  p.  €05. 

iry  *m  Fntvi^^n  Law,  p.  71,  75;  Gaill,  IVaet.  01>ji.  lib.  1,  obs.  lU,  tt.  11. 
I;  1  *B»wllf?nnit,  ob*.  25,  p.  605.  6<}fl.     Tli<m!  i»  sn  i^rror  in  th«  rsfmoce 
tttlniiioiA  to  iW\ll     It  Khould  b«  to  oU.  lU  Instead  of  123. 
f,  VoBt,  ftd  pAiid,  2,  42,  1,  n.  41.  p.  7H». 

1 1  Boolkfiotn.  o\m,  25.  p.  001-^50;  S  Burg*,  CoL  h  For.  Law,  pi.  2, 
,  p.  loaO-lOdO,  1092-1076. 
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rsHOivftsir  ^nhmiU     :t  sen.  l. 

jfc'^i;  mrhnniv,  iiad  job  » 
m*-  ^rin^r  t*  -isaac  m  .tav.—v^  jeel  jauatfuugmiv  die  jiMlgi»«»t 
sncixr  sir  -a  je  «u>BiixteeL  :»  -aaimzBxioii.  'ir  iaassmam.  m  aaj 
udu»r  -sshnzuL  -vinea.  fiD^r  «Dea  jniiiwir^  onsc  be  wiulb'  ineoo- 
-^^nz,  JL  dze  fbzsza  THigynwn:  i^  TTwiiTi-i  in.  a  jins  be(weei 
3ipn^  «nBi^ssL  "VTia  a&  iinBcnes  ^hiibi  'vimin  t&e  tSBxitDiiii 
aiinv\r:r7  if  -iie  smzr  :T?iffprrng  ix;.  hui  -iie  -inaKaccmii  k  i^t- 

^n^iailj  inmiixisfft,  mil  one  •^xiaiiDaiue  i^  jny  oc&er  tciboiiiL' 
B^ic  be  -iimiQ  luc  -ae  jacmhemm.  aama^  ocrseacfallTexErciKd, 
mer^Lj  lecanae  ^e  jrnw^'iiia  jts  :3ia!eL  iniieK  zhaj  lie  doad- 
«£l>»fi  nui  aa7»  mmxe  TaeanaciTes  sobijecE  s  die  lavsL  or  haie 
tta^  «une  -^mursKS  :aes&.  •  jt  jome  aancaci;  za  be  exsessed  there, 
wiMh  »  die  ftU^ees-sflciis  of  :3e  iimL*  Lwdj.  if  tke  JQ^iment 
H  r»ri/:e?wl  ia  &  mdz  becv^ea  i.  iiad-*?  ic  lae  "iMEiirT  vbere  the 
;-.  ::nr.*T.*  Ia  prirxanciiti  mi  i  5:r«i:ri»?r-  zi  $;i:ci  m  eise,  if  tke 
for*;^jer  r^  :«  puii^.nS  ^«l  die  TLiirn»sii  -<>^^  to  be  con- 
clriHiv*:  ir./i  Dot  exaniinAil-*.  vietiiier  zke  frrt^zax  has  been  soc- 
fs^T^fui  or  arjJincceiEifriL  in  La  rLiiai :  5:t  i::.  5;i-*h  a  cise  the  suit 
iii  hron^ltt  before  the  proper  for33-  a^Mrfii:^  to  ihe  mtxiin, 
arfy^  9^yuitur  f^/rum  rei,  and  then  5t.fcz>ic=i  csi  in  jadido ;  and 
the  execution  of  the  judgment  ongG*  to  be  eTenrwhere  held 
f>erfect  and  entire  without  any  new  examina^don.^  But  if  tbe 
foreigner  be  the  defendant,  and  he  has  not  entered  into  any 
contra<;t  in  the  place  where  the  suit  is  brought,  or  into  tny 
contract  which  is  to  be  performed  there,  and  which  is  the 
subject-matter  of  the  suit,  in  such  a  case  the  judgment  is  not 
concluHive  against  the  defendant.* 

614.  Boiillfinois  concludes  his  remarks  upon  this  subject  in  the 

>  1  lk>iJll*^noi»,  obs.  25,  p.  618-624,  635,  636. 

•  hi.  p.  fl()3,  005.  »  1  Boullenois,  obs.  25,  p.  607,  609. 

•  Id.  p.  «0f;-61().  »  Id.  p.  609. 

•  Id.  p.  010,  017. 
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iwiog  manaer :  *  When  tben  wirae  of  our  authors  say  that  fo- 

;  jcuignieiits  are  not  to  be  executed  in  France,  and  that  it  is 

to  commence  a  new  action,  that  i&  true  without  any 

loeption  in  all  mattens  touching  the  realty.     It  ia  also  true  in 

vrsoDal  matters  when  the  defendant  is  a  Frenchman  who  haa 

>i  €ocitract4;d  in  the  foreign  country^  nor  promised  to  pay  there^ 

'  tllbinitted  himself  voluntarily  to  the  foreign  jurisdiction  ;  for 

such  a  case  a  new  action  should  he  brotight,  saving  the  right 

I  demand  a  provii>ional  execution  of  the  foreign  judgment.     Bat 
Ibe  other  cases  above  meniioned   the  judgment  ought  to  be 

it^  without  a  new  action/* 

An<rient  French  Law,  —  There  was  in  France  an  ancient 
fice,  in  1629,  one  article  of  which  expressly  declared  tlutt 
Ignienta  rendered  in  foreign  countries,  for  any  cause  whatever, 
not  be  executed  within  the  realin^  and  thtit  8uhj(«cts  against 
» they  were  rendered  mlAii  t  onti  st  their  righi.<iinew  through' 

II  France** 
16.  Emerigon  Rays  that  judgnieut:i  rendered  in  foreign  ooun- 
lagaituit  Frenchmen  are  not  of  tlie  slightest  weight  in  France, 

the  causes  must  he  there  litigated  anew.     In  support  of 

statement  he  quotes  the  remark  of  D*Aguesseau,  that  it  h  an 

ivitfibthle  maxim  that  a  Frenchman  can  never  be  transferred  to  a 

court.     'C'etit  une  maxime  inviolable*  qu*un  Fran^^ais  ne 

Bat  jamiiis  (tre  traduit  devant  un  juge  Stranger.*  ^      Immedi- 

ij  ftftcrwards  Emerigon  lulds  that  it  ia  the  same  as  to  foreign 

ita  rendered  in  favor  of  a  foreigner  against  a  foreigner 

liciled  in  France.     He  then  proceeds  to  remark  that  it  is  only 

[  aoitB  between  foreigner**  not  domiciled  in  France  that  a  foreign 

Bent  will  be  executed  in  France,     The  rule  equally  appliets 

the  Frenchman  be  plaintiff  or  bo  defendant  in  the  cau^e. 

on  the  other  band,  a  Frenchman  may  fiu«tain  a  suit  in  the 

ooarta  against  a  foreigner,  atid  the  judgment  rendered  by 

!  fbieagner  may  be  executed  ng-ainst  his  property  in  Fmuce. 

m  however  admits  that  the  rule  is  not  exempt  from  doubt. 


p.  ^i(k    TouUitr  has  eomiiientvd  upon  mad  deaM  the  ilfilliMliefia 
t,  as  not  bttag  well  (ouadtd  ia  Freaeh  Jnrliprwleaee.    10  Toub 
Cir.  Fraii^.  c  6»  •.  3,  p.  83* 
i  1  BoaUmiQU,  cb^  25,  p.  tM;  2  Kaat,  Com.  121»  123,  noli.    Soe  10 

r,  tkM  Civ.  Frao^*  1»  e.  6,  •.  3.  n,  82,  6a. 
*  IKAfUHMaOi  (Eatrcs,  loin.  5,  p*  87,  ilo  ad. 
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and  has  been  much  controverted ;  for  the  maxim,  actor  $eqmtur 
forum  reiy  belongs  to  the  law  of  nations.^  Vattel  affirms  the  same 
maxim  in  explicit,  terms.^ 

617.  Modem  French  Law.  —  The  doctrine  thus  promulgated 
by  Emerigon  has  continued  down  to  a  very  recent  period.*  But 
by  the  present  Code  of  France  the  Ordinance  of  1629  seems  to 
be  abolished,  and  foreign  judgments  are  now  deemed  capable  of 
execution  in  that  country.*  But  the  merits  of  the  judgment  are 
examinable ;  and  no  distinction  seems  to  be  made  whether  the 
judgment  is  in  a  suit  between  foreigners,  or  between  Frenchmen, 
or  between  a  foreigner  and  a  Frenchman ;  or  whether  it  is  in 
favor  of  one  party  or  of  the  other ;  or  whether  it  is  rendered  upon 
default  or  upon  confession,  or  upon  a  full  trial  and  contestation 
of  the  merits.*  Toullier  considers  it  as  now  the  established  ju- 
risprudence of  France,  that  no  foreign  judgment  can  be  rendered 
executory  in  France,  but  upon  a  full  cognizance  of  the  cause 
before  the  French  tribunals,  in  which  all  the  original  gi-ounds  of 
the  action  are  to  be  debated  and  considered  anew.^  And  he  adds 
that  the  same  principle  is  applied  to  cases  where  foreign  judg- 
ments are  set  up  by  the  defendant  by  way  of  bar  to  a  new  action. 
The  judgments  are  equally  re-examinable  upon  the  meritsJ 

618.  Rule  in  other  Foreign  Countries.  —  It  is  difficult  to  ascer- 
tain what  the  prevailing  rule  is  in  regard  to  foreign  judgments  in 
some  of  the  other  nations  of  continental  Europe ;  whether  they 
are  deemed  conclusive  evidence,  or  only  prima  facie  evidence. 
Holland  seems  at  all  times,  upon  the  general  principle  of  reci- 

1  Emerigon,  Traits  des  Ass.  tom.  1,  c.  4,  s.  8,  n.  2,  p.  122, 123;  2  Kent, 
Com.  121,  122,  note.  The  same  doctrine  is  explicitly  avowed  to  be  the  law  of 
France  in  many  other  authorities.     See  Henry  on  Foreign  Law,  Appx.  209. 

2  Vattel,  b.  2,  c.  8,  s.  103. 

«  Merlin,  Repertoire,  Jugement,  s.  6;  Id.  fitranger,  s.  2-5;  Merlin,  Ques- 
tions de  Droit,  Jugement,  s.  14;  2  Kent,  Com.  121,  122,  note;  10  Toullier, 
Droit  Ciy.  Fran<?.  c.  6,  s.  3,  p.  76,  81,  82,  86. 

*  Code  de  Procedure  Civile,  art.  546;  Code  Civil,  art.  2123,  2128;  10  Toul- 
lier, Droit  Civ.  Fran9.  c.  6,  s.  3,  n.  76-78,  84-86. 

«  10  Toullier,  Droit  Civ.  Fran^.  c.  6,  s.  3,  n.  7^78,  80,  81,  84-86;  Pardes- 
sus.  Droit  Com.  tom.  5,  art.  1488;  3  Burge,  Col.  &  For.  Law,  pt  2,c.  21, 
p.  1048,  1049. 

8  Id.  n.  85,  86;  2  Kent,  Com.  121,  122,  note;  Pardessus,  Droit  Com.  torn. 
5,  art.  1488. 

'  10  Toullier,  Droit  Civ.  Fran9.  c.  6,  s.  3,  n.  76-86;  Merlin,  Repertoire, 
Jugement,  a.  6;  Merlin,  Questions  de  Droit,  Jugement,  s.  14;  Pardessus, 
Droit  Com.  tom.  5,  art.  1488;  2  Kent,  Com.  118-121. 
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procitj,  to  have  given  great  weight  to  foreign  judgments,  and  in 
many  cases,  if  not  in  all  cases,  to  have  given  to  them  a  weight 
equal  to  that  given  to  domestic  judgments,  wherever  the  like 
rule  of  reciprocity  with  regard  to  Dutch  judgments  has  been 
adopted  by  the  foreign  country  whose  judgment  is  brought 
under  review.  This  is  certainly  a  very  reasonable  rule,  and 
may  perhaps  hereafter  work  itself  firmly  into  the  structure  of 
international  jurisprudence.^ 

^  Henry  on  Foreign  Law,  c.  10,  8.  2,  p.  75,  76;  Id.  Appx.  p.  200-214. 
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CHAPTER  XVI. 

PENAL  LAWS  AND  OFFENCES. 

619.  General  Remarks.  —  We  are  next  led  to  the  consideri- 
tion  of  the  operation  of  foreign  laws  in  regard  to  penalties  and 
ofiFences.  And  this  will  not  require  any  expanded  examination, 
as  the  topics  are  few,  and  the  doctrines  maintained  by  foreign 
jurists,  and  by  tribunals  acting  under  the  common  law,  involve 
no  intricate  inquiries  into  the  peculiar  jurisprudence  of  different 
nations. 

620.  Locality  of  Crimea.  —  The  common  law  considers  crimes 
as  altogether  local,  and  cognizable  and  punishable  exclusively  in 
the  country  where  they  are  committed.^  No  other  nation  there- 
fore has  any  right  to  punish  them,  or  is  under  any  obligation  to 
take  notice  of  or  to  enforce  any  judgment  rendered  in  such  cases 
by  the  tribunals  having  authority  to  hold  jurisdiction  within  the 
territory  where  they  are  committed.^  Hence  it  is  that  a  crimi- 
nal sentence  of  attainder  in  the  courts  of  one  sovereign,  although 
it  there  creates  a  personal  disability  to  sue,  does  not  carry  the 
same  disability  with  the  person  into  other  countries.  Foreign 
jurists  indeed  maintain  on  this  particular  point  a  different  opi- 
nion, holding  that  the  state  or  condition  of  a  person  in  the  place 
of   his  domicil  accompanies    him   everywhere.^    Lord    Lough- 

1  *  Crimes/  said  Lord  Chief  Justice  de  Grey,  in  Rafael  v.  Verelst,  2  W.  BL 
1058,  *  are  in  their  nature  local,  and  the  jurisdiclion  of  crimes  is  local.' 

«  Rutherf.  Inst.  b.  2,  c.  9,  s.  12;  Martens,  Law  of  Nations,  b.  3,  c.  3,  a.  22- 
25;  Merlin,  Repertoire,  Souverainet^,  s.  6,  n.  5,6,p.  379-382;  Commonwealth 
V.  Green,  17  Mass.  515,  545-548. 

«  Ante,  s.  91,  92;  1  Hertii  Opera,  de  Collis.  Leg.  s.  4,  n.  8,  p.  124,  ed.  1737; 
Id.  p.  175,  ed.  1716;  1  Boullenois,  obs.  4,  p.  64,  65.  BouUenois  states  this 
doctrine  in  strong  terms.  *  A  regard  des  statute  qui  prononcent  una  mort« 
civile  pour  crimes,  ou  une  note  d'infamie,  P^tat  de  ces  misdrables  se  porte  par- 
tout,  inddpendamment  de  tout  domicile ;  et  cela  par  un  concert  et  un  concoars 
g^n^ral  des  nations,  ces  sortes  de  peines  dtant  une  tache,  une  plaie  incurable, 
dont  le  condamn^  est  afflig^,  et  qui  Taccompagne  en  tous  lieux.  C'est  ce  que 
dit  D'Argentr^.'     1  Boullenois,  obs.  4,  p.  64,  65. 
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[•tteeks  Uie  honor,  rights,  or  property  of  a  criminal  cannot  ex- 
ft^nd  bejond  the  courts  of  the  territoi-y  of  the  sovereign  who  has 
Bouneed  it.     So  that  he  who  has  been  dechired  infamous  is 
Aous  in  fact,  but  not  in  law.    And  the  confiscation  of  his 
rty  cannot  affect  his  property  situate  in  a  foreign  country, 
[deprive  him  of  his  honor  and  property  judicially  there  also 
[wgold  be  to  punish  him  a  second  time  for  the  same  offence/  ' 
124.  Pardessus  has  affirmed  a  similar  principle.     *  In  all  tho 
of  Chriiitendom/  says  he, '  by  a  sort  of  general  consent  and 
ibrtnity  of  practice,  the  prosecution  and  punishment  of  penal 
are  left  to  the  tribunals  of  the  country  where  they  are 
jminitted.     The  principle  of  the  French  legislation,  that  the 
ms  ot  {lolice  and  bail  are  obligattiry  upon  all  who  are  within 
^territory,  is  a  principle  of  common  right  in  all  nations.*^ 
ihivr  also  admits  the  locality,  or,  as  he  tenns  it,  the  reality,  of 
il  laws ;  and  of  course  he  limits  their  operation  to  tho  terri- 
of  the  sovereignty  within  which  they  are  committed,'  (a) 

On  the  other  hand,  Ilertius  and  Paul  Voet  setm  to  main- 
a  different  doctrine,  holding  that  crimes  committed  in  one 
may,  if  the  criminal  is  found  in  another  state,  be  upon  de- 
iimI  punished  there.*  r*aul  Voet  says:  *Statulum  personale 
|iiliiqae  locorum  personam  comitatur,  etc.,  etiam  in  ordlne  ad 
a  cive  petendam,  si  pcpua  civibus  sit  im{)o^it4i.' ^  And 
Ibe,  as  well  as  some  others  of  the  foreign  jurists,  ent^^^rs  into  elabo* 
rale  discussions  of  the  question,  whether  if  a  foreign  fugitive 


*  MsH^Qi,  Summsry  of  ib«  T^w  of  Nations,  t.  Jl,  o>  H,  9.  24.  25. 

*  Paftkssust  Droil  Com.  u>m^  5,  art,   H^*     See  slao  Merliti.  Rdptrtotrv, 
iSowrermitieltf,  t.  5,  il  5,  C.  p.  37(^6^. 

Ilotiiikr,  Coot,  tie  Bourg.  o«  S4,  p,  58$.     See  alio  MatUial  Com*  ad 
Id,  20.  •.  17«  IS,  20.     Mr.  HslUm  has  reaiftrkiMl:  'The  death  of  Ser* 
»  hap  ferhapn  an  many  circrumsUucefl  of  af^mvation  as  any  execiiUon  for 
that  erer  look  plnctt.     One  of  tiies^*  ami  among  the  moai  strikiiiK,  fa, 
^  not  the  nuhjcct  of  ftt*n(*Ta,  nor  dioiiiiciJt«d  iti  tlie  oit/t  aor  had  the 
Rtma  U<*9iiiiutio  brcu  ffuhliahed  Ihiftref  but  al  Vieaae.    Aoeoidii^ 
BWn,  und  tha«e,  t  In* lieri*.  of  moat  etvlltied  aat&OfIt,  be  WIS  OOi  ailiwafa* 
I  the  trihiinab  of  the  rrpublic.'     Hallatn'i  Inlrodnolioii  to  the  Lileriittre 
voL  2  (Loud  «d    IS3»),  c*  2.  n*  27.  p.  100. 
til  Ofiera.  dc  CciUiiu  Lf^g.  t.  4,  n.  IH^U  p-  180-IS3,  ad*  1737;  Id. 
.I8a,«d.  1716. 
P.  Voei,  da  Suk  a.  4,  0*  %  n.  6,  p.  IM,  ed.  1715:  Id.  p,  188,  ed.  lOet. 
I  Id.  a.  11,  a.  1,  a.  4,  5,  p.  294-296.  ed.  1715;  Id.  p.  855-860,  ad.  I70L 


(o)  See  Lemmoii  w.  People,  SO  K.  T.  Ml. 
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Upon  the  same  ground  also  the  Supreme  Court  of  Massachusetts 
have  held  that  a  person  convicted  of  an  infamous  offence  in  one 
state  is  not  thereby  rendered  incompetent  as  a  witness  in  other 
states.^  (a) 

622.  Lord  Kamea.  —  The  same  doctrine  is  stated  by  Lord 
Kames  as  the  doctrine  in  Scotland.  ^  There  is  not,'  says  he, 
*  the  same  necessity  for  an  extraordinary  jurisdiction  to  punish 
foreign  delinquencies.  The  proper  place  for  punishment  is 
where  the  crime  is  committed.  And  no  society  takes  concern 
in  any  crime  but  what  is  hurtful  to  itself.*  * 

623.  Foreign  Jurists.  —  The  same  doctrine  is  laid  down  by 
Martens  as  a  clear  principle  of  the  law  of  nations.  After  re- 
marking that  the  criminal  power  of  a  country  is  confined  to  the 
territory,  he  adds :  ^  By  the  same  principles  a  sentence  which 

^  Commonwealth  o.  Green,  17  Mass.  515,  540,  541,  546,  547. 

^  Kames  on  Equity,  h.  3,  c.  8,  s.  1.     See  also  Ersk.  Inst  b.  1.  tit.  2,  p.  23. 


tiff,  and  for  issuing  a  warrant  against 
him  on  which  he  was  arrested;  and 
the  action  was  sustained.  Parker, 
C.J.,  observed:  *  It  is  said  that  the 
court  will  not  notice  the  penal  laws 
or  the  revenue  laws  of  another  state. 
But  this  principle  is  not  applicable  in 
this  case,  nor  can  it  be  true  to  that 
extent.  There  is  no  attempt  to  en- 
force the  penal  or  revenue  laws  of  Ver- 
mont by  this  action.  If  there  were, 
this  could  not  be  done  through  the 
instrumentality  of  the  courts  of  this 
state,  as  for  instance  if  the  attempt 
was  to  collect  a  tax  assessed  in  Ver- 
mont by  suit  here.  Henry  v.  Sargeant, 
supra.  Although  the  penal  laws  of 
every  country  are  in  their  nature  local, 
yet  an  offence  may  be  committed  in 
one  sovereignty  in  violation  of  the 
laws  of  another,  and  if  the  offender 
be  afterwards  found  in  the  latter  state, 
he  may  be  punished  according  to  the 
laws  thereof,  and  the  fact  that  he  owes 
allegiance  to  another  sovereignty  is  no 
bar  to  the  indictment.  Thus  in  a 
late  case  in  New  York  (Adams  v. 
People,  1  Comst.  173),  a  citizen  of 
Ohio  had  there  executed  a  fraudulent 
paper  addressed  to   citizens  of  New 


York,  which  had  been  presented  to 
the  latter  in  New  York  by  an  innooent 
agent,  and  the  fraud  was  tiiere  com- 
pleted.   The  defendant,  being  after- 
wards indicted  in   New  York  for  the 
offence,  pleaded  tliat  he  wasanata- 
ral-born  citizen    of    Ohio,  and  owed 
allegiance  to  that  state,  that  he  had 
never  been  within  the  state  of  New 
York,  and  that  the  fraudulent  paper 
was  executed  in  Ohio.     It  was  deter- 
mined this  was  no  answer  to  the  indict* 
ment.*    See  further,  note  (a)  to  b.  625. 
(a)  Sims  c.  Sims,  75  N.  Y.  466. 
Contra:  State  ».  Candler,  3  Hawks, 
393;  Chase    u.   Blodgett,   10  N.  H. 
22.     So  in   a  late  case  in  chancery 
(King  of  Two  Sicilies  v.  Willcox,  1 
Sim.  N.S.  301),  a  foreigner  in  England 
was  not  allowed  to  withhold  certain 
documents    (whose    production    was 
sought  by  a  bill  of  discovery)  upon 
the  plea  that  their  contents  would  ren- 
der him  liable  to  the  penal  laws  of  bis 
own   country;   they   having  no   such 
effect  in  England,  and  the  courts  of 
the  latter  country  having  no  regard 
to  the  penal  laws  of  a  foreign  state. 
But  this  is  doubtful  law.  United  States 
V.  McRae,  L.  R.  3  Ch.  79,  85. 
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Iftltackii  the  honor,  rights,  or  property  of  a  criminal  cannot  ex- 
fletid  beyond  the  courts  of  the  territory  of  the  sovereign  who  has 
IprcHiouoeec)  it.  So  tliat  he  who  has  been  declared  infamoua  m 
linfamous  in  ftict,  but  not  iu  law.  And  the  confiscation  of  bis 
iproperty  cannot  affect  his  property  isituate  in  a  foreign  country. 
To  deprive  him  of  hi:^  honor  and  property  judicially  there  also 
[wotild  be  to  punii^h  him  a  second  time  fur  the  same  offence/  ^ 

624.  Pardei^ijUd  lias  affirmed  a  bimilar  principle.     ^  In  all  the 
of  Chri^teudom,"  s^ays  he,  '  by  a  sort  of  general  consent  and 

brinity  of  practice,  the  pmsecution  and  punii^hment  of  penal 
cm  are  left  to  the  tribunals  of  the  country  where  they  an> 
ttted.     The  principle  of  the  French  legiijlation,  that  thd 
of  {tolice  and  bail  are  obligator}*  upon  all  who  are  within 
lerritory,  is  a  principle  of  common  right  in  all  nationi^/^ 
hier  also  admits  the  locality,  or,  as  he  terms  it,  the  reality,  of 
laws  ;  and  of  coui«e  he  limits  their  operation  to  the  terri- 
tory of  th©  sovereignty  within  which  they  are  committed*'  (a) 

625.  On  the  other  hand,  IIcrtit]»  and  Paul  Voet  seem  to  main- 
different  doctrine,  holding  that  crimes  committed  in  one 

•late  may,  if  the  criminal  i«  found  in  another  state,  be  i][)on  de* 
mand  punished  there,*  Paul  Voet  say« :  'Statutum  personalo 
ttbique  locorum  pen«onam  eomitatur,  etc*,  etiam  in  online  ad 
pmiuiDi  a  cive  petemlam,  ^i  patia  civibus  sit  tmpotata.'^  And 
be,  as  well  as  some  others  of  the  foreign  jurists,  enters  into  elabo* 
imie  diacuiaioiis  of  the  question,  whether  if  a  foreign  fugitive 

^  Mafi#as»  Satomary  of  tb«  t^w  of  Nfttionji,  b.  S,  e.  3,  «.  21.  25. 

*  I^HeHiUf,  Droit  Com<  torn.  5.  art.   U€7.     Sm  mlno  Merlia,  B^potoiiii, 
floitveraiaet^,  t*  5.  n.  :>,  0,  p.  370-^182. 

•  Bouhlsr«  Out.  tie  &yurg.  c.  31,  p.  588.     Se#   mho  Matthmi  Com.  ad 
PSimI*  48,  20.  t.  17,  IB,  20.     Mr.  Ilftlbni  hiu  rem<irkMl:  '  T)m  tliAih  of  Ser- 

hm  fi^rhftpi  aa  niAri^  oimimstAncf»it  of  ni^irniviitioti  m  m\j  cxi^ution  for 

Ihal  evur  took  \Anc9,    Om^  of  lb««».  and  ftmmif  Iho  mont  nirikiiii;.  in, 

ho  waft  nol  th«  iubjork  of  Gaaeva.  nor  doQiktl»Hl  in  tim  city,  nor  Uod  tha 

teifna  BitttUalio  hneii  patilliliail  th«r<«,  but  iil  V'ii»[in«>.     Accordiiii; 

■nd  IboatL  t  belif*f»»  of  mmi  cltUintd  aatioQ«,  he  wai  Dot  Mmwimi' 

irihaiiali  of  Urn  n*puHlk/     tfiiUai])*i  fntitMloolioB  la  Um  Utomtar* 

,  vol.  2  (LoimL  ad.  1839).  e.  Z  «.  S7.  ^  100. 

Dpara.  deCollk.  Lcf.  t.  4,  a.  18^1,  p.  ia(^ia:l»  ad.  1787;  Id. 
188,  ed.  1716. 
P.  Voii.  de  Stal.  •.  4,  o.  9,  n.  6.  p.  138,  od.  171I|  Id*  p^  188,  id.  1681. 
Id.  ft.  11,  0. 1,  a.  4t  8,  p.  394-iM.  ad.  1718;  Id.  ^  856-880,  od.  l/ei. 


(a)  Sfti  LftoUDOQ  ft*  Pooplftt  90  K.  T. 
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criminal  is  arrested  in  another  country,  he  is  to  be  punished  ac- 
cording to  the  law  of  his  domicil,  or  according  to  the  law  of  the 
place  where  the  offence  was  committed.^  If  any  nation  should 
suffer  its  own  courts  to  entertain  jurisdiction  of  offences  com- 
mitted by  foreigners  in  foreign  countries,  the  rule  of  Bartolus 
-would  seem  to  furnish  the  true  answer.  *  Delicta  puniuntur 
juxta  mores  loci  commissi  delicti,  et  non  loci,  ubi  de  criminecog- 
noscitur.'  *  (a) 

1  See  1  Hertii  Opera,  de  CoUis.  Leg.  8.  4,  n.  19-21,  p.  131,  132,  ed.  1737; 
Id.  p.  185-188,  ed.  1716;  P.  Voet,  de  Stat.  s.  11,  c.  1,  8.  1,  4,  6,  p.  291-297, 
ed.  1715;  Id.  p.  335-360,  ed.  1661. 

*  Henry  on  Foreign  Law,  p.  47.  I  quote  the  passage  as  I  find  it  in  Henry. 
Upon  examining  Bartolus  in  the  place  apparently  intended  to  be  cited  by  Mr. 
Henry  (Bartolus,  Com.  ad  Cod.  1, 1, 1,  n.  20,  21 ;  Id.  n.  44;  Id.  n.  47,  torn.  7,  p.  4, 
ed.  1602),  I  have  not  been  able  to  find  any  such  language  used  by  Bartolos. 
Martens  deems  it  clear  that  a  sovereign  in  whose  dominions  a  crimiDal  has 
sought  refuge  may,  if  he  chooses,  punish  him  for  the  offence,  though  com- 
mitted in  a  foreign  country ;  though  he  admits  that  ^the  more  common  usage 
in  modern  times  is  to  remand  the  criminal  to  the  country  where  the  crime  vm 
committed.  Martens,  Law  of  Nations,  b.  3,  c.  3,  8.  22,  23.  See  also  Vattel, 
b.  2,  c.  2,  s.  76;  Grotius,  de  Jure  Belli  et  Pac.  b.  2,  c.  21,  s.  2-5;  Burlemaqui, 
pt.  4,  c.  3,  s.  24-26.  See  Lord  Brougham's  opinion  in  Warrender  v.  Warreu- 
der,  9  Bligh,  118-120. 

(a)  It  is  well  settled  that  common-  son  v.  New  York  Cent.  R.  Co.,  98  Mass. 

law  torts,  and  probably  statutory  torts  85;  Buckles  v.  Ellers,  72  Ind.  221; 
not  in  derogation  of  any  settled  rule  Anderson  v.  Milwaukee  Ry.  Co.,  37 
of  the  common  law,  may  be  redressed  Wis.  321;  Bettys  v.  Milwaukee  Ry. 
as  well  in  the  courts  of  other  states  as  Co.,  Id.  323  (a  case  of  penalty) ;  Wood- 
in  those  of  the  state  in  which  the  wrong  ard  V.  Michigan  Southern  R.  Co.,  10 
was  committed.  Le  Forest  v.  Tolman,  Ohio  St.  121 ;  McCarthy  v.  Chicago  R 
117  Mass.  109;  Needham  v.  Grand  Co.,  18  Kan8.46;  Pickering  r.  Fisk.  6 
Trunk  Ry.  Co.,  38  Vt.  294;  Stout  v.  Vt.  102;  Probate  Court  v.  Hibbard,44 
Wood,  1  Blackf.  (Ind.)  71;  General  Vt.  597.  And  see  The  Halley,  L.  R. 
Steam  Nav.  Co.  v.  Guillou,  11  Mees.  2  P.  C.  193.  Three  of  these  cases, 
&  W.  877;  Phillips  v.  Eyre,  L.  R.  4  Richardson  r.  New  York  Cent.  R.  Co., 
Q.  B.  225,  239 ;  L.  R.  6  Q.  B.  1.  See  Woodard  v.  Michigan  Southern  R.  Co.. 
Pittsburgh  Ry.  Co.  r.  Lewis,  33  Ohio  and  McCarthy  p.  Chicago  R.  Co.,  might 
St.  196;  Selma  R  Co.  v.  Lacey,  49  have  been  decided  on  the  ground  that 
Ga.  106;  The  Halley,  L.  R.  2  P.  C.  the  suit  had  been  instituted  by  the 
193  (reversing  L.  R.  2  Adm.  3).  wrong  party.  The  suits  were  brought 
Recent  decisions,  proceeding  upon  a  for  the  death  of  the  plaintiff's  intes- 
supposed  distinction  between  statutory  tate,  and  the  plaintiff  was  administra- 
rights  in  derogation  of  the  common  tor  under  the  law  of  the  forum  alone, 
law  and  general  common-law  rights.  It  would  seem  doubtful  in  principle  if 
have  refused  to  go  further  and  to  re-  any  administrator  not  qualified  under 
cognize  rights  growing  out  of  foreign  the  law  of  the  state  in  which  the  wrong 
statutory  law  where  that  is  inconsist-  was  committed  could  sue.  But  this 
ent  with  the  unwritten  law.    Richard-  technical  objection  has  not  been  al- 
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626.   Uxtradition  of  Fugitives  from  Justice. — There  is  another 
point  which  has  been  a  good  deal  discussed  of  late  ;  and  that  is, 


lowed  to  prevail  in  other  cases.  Leo- 
nard V.  Columbia  Nay.  Co.,  84  N.  Y. 
48;  Dennick  v.  Central  R.  Co.,  103  U.  S. 
11.  The  Vermont  cases  cited  were 
actions  upon  official  bonds,  which  it 
wiis  held  would  not  be  enforced  out  of 
the  state  in  which  they  were  executed. 

The  distinction  between  statutory 
and  common-law  rights  above  alluded 
to  (see  particularly  Richardson  v.  New 
York  Cent.  R.  Co.,  referring  to  lan- 
goage  of  Mr.  Justice  Denio  in  Whit- 
ford  I?.  Panama  R.  Co.,  23  N.  Y.  465) 
has  little  to  commend  it,  and  the  Su- 
preme Court  of  the  United  States  in 
Dennick  v.  Central  R.  Co.,  supra,  dis- 
regarded and  exploded  it.  In  the 
absence  of  some  plainly  prohibitory 
law  the  case  can  hardly  be  rested  upon 
the  ground  that  the  existence  of  such 
rights  is  so  opposed  to  the  policy  or 
law  of  a  state  that  it  ought  to  be 
repudiated.  The  New  York  courts, 
after  much  discussion  of  the  subject, 
have  lately  fallen  in  with  the  better 
view,  so  far  at  least  as  to  permit  an 
action  based  upon  the  foreign  law  (for 
death  caused  by  negligence  in  another 
state)  where  the  foreign  statute  is  like 
the  domestic.  Leonard  v.  Columbia 
Nav.  Co.,  84  N.  Y.  48.  See  also  Mc- 
Donald ».  Mallory,  77  N.  Y.  546.  The 
Vermont  courts  also  give  redress. 
Needham  v.  Grand  Trunk  R.  Co.,  38 
Vt.  294.  See  also  Boyd  v.  Clark,  13 
Rep.  40. 

The  true  doctrine,  as  declared  by 
the  Supreme  Court  of  theUnited  States, 
proceeds  upon  the  broad  ground  of  the 
right  of  action  given  by  the  law  of  the 
foreign  state;  whether  the  domestic 
law  provides  for  redress  in  like  cases 
should  in  principle  be  immaterial,  so 
long  as  the  right  is  a  reasonable  one 
and  not  opposed  to  the  interests  of  the 
state. 

How  immaterial  is  the  existence  of 
a  law  of  the  forum  like  that  of  tlie 


foreign  state  is  seen  in  the  rule  every- 
where laid  down  in  this  country,  that 
the  plaintiff *s  case  must  stand,  if  at  all, 
upon  the  existence  of  the  supposed 
foreign  law.  The  mere  fact  that  a 
statute  exists  in  the  state  of  the  forum 
which  would  entitle  him  to  redress  if 
the  offence  had  been  committed  there, 
will  not  justify  an  action.  Le  Forest 
V,  Tolman,  117  Mass.  109;  Crowley  v. 
Panama  R.  Co.,  30  Barb.  99;  Beach 
V.  Bay  State  Co.,  Id.  433;  Whitford 
r.  Panama  R.  Co.,  3  Bosw.  67 ;  23  N. Y. 
465;  Needham  v.Grand  Trunk  Ry.Co., 
38  Vt  294  ;  Carpenter  i;.  Grand  Trunk 
Ry.  Co.,  72  Me.  388.  See  Hall  w.  De 
Cuir,  95  U.  S.  485.  But  see  Scott  t;. 
Seymour,  1  Hurl.  &  C.  219,  infra. 

In  Le  Forest  v.  Tolman,  supra,  this 
doctrine  was  applied  to  the  case  of  one 
suing  in  Massachusetts  for  an  injury 
received  in  New  Hampshire  by  the 
bite  of  a  dog  owned  and  kept  by  the 
defendant  in  Massachusetts.  It  was 
held,  in  accordance  with  the  common- 
law  rule,  that,  in  the  absence  of  evi- 
dence that  the  dog  was  kept  scienter  of 
a  disposition  to  bite  people,  the  plain- 
tiff could  not  recover;  Popplewell  v. 
Pierce,  10  Cush.  (Mass.)  509,  and 
Pressey  v.  Wirth,  3  Allen  (Mass.) 
191,  being  cited  as  common-law  autho- 
rity. The  court  declined  to  apply  a 
domestic  statute  providing  that  the 
owner  or  keeper  of  a  dog  should  for- 
feit to  any  one  injured  by  it  double 
the  amount  of  the  damage  sustained. 

In  Hahnemannian  Ins.  Co.  v.  Beebe, 
48  111.  87,  it  was  left  a  question  whe- 
ther a  foreign  corporation  could  sue  in 
the  domestic  courts  for  libel. 

If  the  foreign  law  has  for  its  object 
the  imposition  of  punishment,  then 
only  the  courts  of  the  injured  sove- 
reignty should  inflict  the  punishment. 
Bettys  t;.  Milwaukee  Ry.  Co., 37  Wis. 
323;  First  National  Bank  r.  Price,  33 
Md.  487.    And  see  The  Halley,  L.  R. 
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whether  a  nation  is  bound  to  surrender  up  fugitives  from  justice 
who  escape  into  its  territories  and  seek  there  an  asylum  from  puD- 
ishment.  The  practice  has,  beyond  question,  prevailed  as  a  mat- 
ter of  comity,  and  sometimes  of  treaty,  between  some  neighboring 
states,  and  sometimes  also  between  distant  states  having  much 
intercourse  with  each  other.^  Paul  Voet  remarks  that  under  the 
Roman  Empire  this  right  of  having  a  criminal  remitted  for  trial 
to  the  proper  forum  criminis  was  unquestionable.  It  resulted 
from  the  very  nature  of  the  universal  dominion  of  the  Roman 
laws.  ^  Jure  tamen  civili  uotandum,  remissionibus  locum  fuisae 
de  necessitate,  ut  reus  ad  locum,  ubi  deliquit,  sic  petente  judioe, 
fuerit  mittendus,  quod  omnes  judices  uni  subessent  imperatori. 
Et  omues  provincise  RomansB  unitse  essent  accessorie,  non  prioci- 
paliter."  ^  But  he  remarks  that,  according  to  the  customs  of  al- 
most all  Christendom,  except  Saxony,  the  remitter  of  criminals, 
except  in  cases  of  humanity,  is  not  admitted ;  and,  when  done, 
it  is  to  be  upon  letters  rogatory,  so  that  there  may  be  no  preju- 
dice to  the  local  jurisdiction.  ^  Moribus  nihilominus  (non  tamen 
Saxonicis)  totius  fere  Christianismi,  nisi  ex  humanitate,  non  sunt 
admisssB  remissiones.  Quo  casu,  remittent!  magistratui  cavendum 
per  litteras  reversoriales,  ne  actus  juristiictioni  remittends  ullum 
pariat  praejudicium.  Id  quod  etiam  in  nostris  Provinciis  Unitis 
est  receptum.'  *  And  he  adds,  *  neque  enim  Provinciae  Foedenitae 
uni  supremo  parent ; '  *  a  remark  strictly  applicable  to  the  Ameri- 

1  See  Vattel,  b.  2,  c.  6,  s.  76. 

«  P.  Voet,  de  Stat.  a.  11,  c.  1,  n.  6,  p.  297,  ed.  1715;  Id.  p.  358,  ed.  1681. 

«  Ibid. 

*  Ibid.     See  also  Matthaei  Com.  de  Criminibus,  Dig.  48,  14,  1,  a.  3. 

2  P.  C.  193,  where  it  was  held  that  court  will  not  give  a  remedy  in  da- 
liability  imposed  by  foreign  law  upon  mages  *  in  respect  of  an  act  which 
the  owners  of  a  vessel  for  misconduct  according  to  its  own  principles  im- 
of  a  pilot  they  were  compelled  to  em-  poses  no  liability  on  the  person  from 
ploy  would  not  be  enforced  in  England,  whom  the  damages  are  claimed.'  See 
♦  The  English  court,'  said  Selwyn,  Phillips  r.  Eyre,  L.  R.  6  Q.  B.  1,26, 
L.J.,  in  this  case,  *  admits  the  proof  29. 

of  the  foreign  law  as  part  of  the  cir-  On  the  other  hand,  it  has  been  in- 

cumstances  attending  the  execution  of  timated  that  if   an    action   would  lie 

the  contract,  or   as  one  of   the  facts  by  the  English  law  for  a  particular 

upon  which  the  existence  of  the  tort  wrong,  the   English  courts  will  pve 

or  the  right  to  damages  may  depend,  redress  for  it,  though  it  was  conimit- 

and  it  then  applies  and  enforces  its  own  ted  in  a  country  by  the  laws  of  which 

law  so  far  as  it  is  applicable  to  the  case  no  redress  would  be  granted,  suppce- 

thus    established.'     But    an  English  ing  the  parties  were  both  British  sub- 
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«tate;i.  It  i^  manifest  that  lie  treats  it  purely  as  a  matter  of 
iiy,  and  not  of  national  duty* 
627,  It  ha«  however  been  treated  by  other  distinguished  jurists 
Ma  strict  right,  and  as  constituting  a  part  of  the  law  and  Ullage  of 
HalionK,  that  offenders  charged  w!th  a  Uigh  ortme,  who  have  iled 
from  the  eoutitry  in  which  the  erirae  has  been  committed^  should 
delivered  up  and  sent  back  for  trial  by  the  Hovereign  of  the 
yjitry  where  they  are  found,  Vattel  raanifestly  contemplates 
m  subject  in  this  latter  view,  contending  that  it  is  the  duty  of 
he  government  where  the  criminal  is,  to  deliver  him  up,  or  to 
punisli  him  ;  and  if  it  refuses  so  to  do,  then  it  becomes  responsi- 
Lie  as  in  some  measure  an  accomplice  in  the  crime.*  This  opinion 
is  also  maintained  witli  gieat  vigor  by  Grotlus,  by  Ileineceius,  by 
Burlemaqui,  and  by  Rutherfortlu^  There  is  no  inconsiderable 
vcfiglit  of  commou-hiw  authority  on  the  same  aide;  and  Mr. 
Clumoellor  Kent  baa  adopted  the  doctrine  in  a  case  which  called 
directly  for  its  decision.* 

^^    On  the  otiier  hand,  FufTendorf  explicitly  denies  it  as  a 
of  right*     Martens  is  manifestly  of  the  same  opinion,  con- 
that,  with  respect  to  crimes  committed  out  of  his  territo- 

^  TaU#a,  b.  a,  c.  (5,  n.  7«, 

GrotiliS  do  Jlir«   n<»lU  et  Tacifi,  r,  21,  *,  2-r*;    heincron    iTJrjprt.  m  iiToi. 

t;  Burkmsqui*  pt,  4,  c.  3,  ».  Sl-i^A,  p.  25«,  2.>0,  ed.  1761;  Ruthcrf,  ln*t. 
,  €•  0,  i.  l± 

In  re  WftAhbum,  i  Johns.  Ch.  (S.Y)  100;  1  Kent,  Com,  8<S;  Rcrx  v. 
,  S  KtsWi?.  7S5;  Htx  v.  Khnl^erley,  2  8tr.  MH;  Eaat  India  Co.  p, 
a,  1  Vta.  ii*!ii.  24<J;  Mure  v.  Kaye.  4  Taunt,  »1»  |»ifr  HeAth»  J. ;  Wynne's 
■,  dimlog*  a,  67;  Lundy'a  CaM,  2  Veal  311:  B«x  v.  Ball,  1  Amer. 
.257, 
*  FortbiJi  refrrenee  to  Pnffeiitlorrii  opmioii,  I  must  r«»!yoii  Dorl^niikitii  (pU 
[i«  e,  a«  1. 23«  21),  Dot  havini^r  breu  ublc  U)  fintl  It  b  hb  treaibe  on  th*.^  Law  of 
iKatiADiu    The  only  refiTcnci;  to  lh<s  point  which  I  have  m/ei  with  Iti  thai  work 
b.  6t  e.  a,  f.  23,  21* 


iinl 


Scott  p.  Seymour,  I  Hurl  k  C. 
Wigbtrnan,  J*  «p»*(ikiiig  lor  hitn- 
only*     8<st?  riiilliii*  p.  Evre,  L,  R. 
0  q.  B*  225,  240;  L.  H.  6  Q.'  B.  1,  29, 
»^ 

li  toJiy  im  ^dod  thftt  It  the  itnlttto 
CTPjito,  cuntmnr  io  tlm 
Uwt  a  penwinid  lUbiliiy  un 
IIm  pmrt  of  m  utoolrholder  in  a  corpora* 
Unn  for  ttw  dabteof  tin  oonipany,  and 
{mMcrtba  a  rvmadj,  aa  by  bill  b  oqtdty, 


tb«  oourU  of  another  ataie  wLU  not 
give  a  differ*^!!*  roiaedy,  even  it  the 
Terj  reinedj  itaelf  ooatd  be  mdctrct^ 
beyvMid  tlii  ilale  wbMi  dwteit  it 
BrickiOQ  t.  Neantllit  I  &  Gray  fMaai.) 
221;  a.  a  4  AJlea  <Maaa*)  239;  46 
K.  H.  dlh 

A  prori«bn  of  tbiyi  iori  mayor  magr 
not  Ue  fienal;  if  it  b  to  be  deemed 
penal,  then  it  witl  nnt  hm  «nfofoed  Ifl 
otber  ttatee*    Firvt  Katlonal  Bank  r. 
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ries,  no  sovereign  is  obliged  to  punish  the  criniin|d  who  seeb 
shelter  in  his  dominions,  or  to  execute  a  sentence  pronoanced 
against  his  person  or  his  property.^  Lord  Coke  expresslj  miiD- 
tains  that  the  sovereign  is  not  bound  to  surrender  up  fugitiye 
criminals  from  other  countries  who  have  sought  a  shelter  in  hit 
dominions.^  Mr.  Chief  Justice  Tilghman  has  adhered  to  the  same 
doctrine  in  a  very  elaborate  judgment.'  The  reasoning  of  Mr. 
Chief  Justice  Parker,  in  a  leading  case,^  leads  to  a  similar  cod* 
elusion  ;  and  it  stands  indirectly  confirmed  by  the  opinion  of  a 
majority  of  the  judges  of  the  Supreme  Court  of  the  United  States 
in  a  very  recent  case  of  the  deepest  interest.*  (a) 

1  Martens,  Law  of  Nations,  b.  3,  c.  3,  s.  23.  *  3  Co.  Inst  ISO. 

«  Commonwealth  v.  Deacon,  10  Serg.  &  R.  (Pa.)  125;  3  Story,  Const  s. 
1802.     See  also  Merlin,  Repertoire,  Souverainet^,  s.  5,  n.  5,  6,  p.  379-3S2. 

^  Commonwealth  v.  Green,  17  Mass.  515,  540,  541,  546-548. 

*  Holmes  t;.  Jennison,  14  Pet.  540.  Mr.  Justice  Barbour  maintained  tbe 
same  opinion  in  the  case  of  Jose  Ferreira  dos  Santos,  2  Brock.  C.  C.  493.  Most 
of  the  reasoning  on  each  side  will  be  found  very  fully  collected  in  tbe  case  oC 
In  re  Washburn,  4  Johns.  Ch.  (N.  Y.)  106;  that  of  Commonwealth  r.  Deacon, 
10  Serg.  &  R.  (Pa.)  125;  Holmes  o.  Jennison,  14  Pet  540-598;  and  that  of 
Rex  V.  Ball,  1  Amer.  Jurist,  297.  The  latter  case  is  the  decision  of  Mr.  Chief 
Justice  Reid  of  Canada.  See  also  1  Amer.  State  Papers,  175;  Commonwealth 
V.  De  Longchamps,  1  Dall.  Ill,  115;  United  States  v.  Davis,  2  Sumner,  482, 
486.  The  subject  respecting  the  restitution  by  our  government  or  extradition 
of  fugitives  from  justice  from  a  foreign  country  has  been  brought  at  Tarioos 
times  before  our  government.  The  various  cases,  and  the  opinions  of  tbe  law 
officers,  will  be  found  collected  in  the  executive  documents.  House  of  Rep. 
No.  199,  26th  Congress,  1st  Session,  1840;  Report  of  Secretary  of  State,  of 
May,  1840.  Mr.  Wii*t,  in  his  able  opinions  as  Attorney-General,  denies  the 
right  and  duty. 

Price,  33  Md.  487.    The  great  difficulty  cretion  between  the  executives  of  the 

is  in  determining  whether  the  statute  conterminous  states,  to  be  settled  in 

is  of  a  penal  nature.     See  the  case  just  each  particular  instance  according  to 

cited,  which  contains  a  review  of  the  circumstances.    It  was  never  supposed, 

authorities.  until  the  decision  in  the  case  of  Ilolioes, 

(a)  The  question  of  surrendering  that  the  general    government,  while 

fugitives  from  justice  from  the  pro-  declining  to  act  of  itself,  and  while  do 

vinces  bordering  upon   the  different  legislative  provisions  upon  the  subject 

American  states  is  one  that  for  nmny  existed  whereby  it  was  required  to  act, 

years,  while  no  treaty  powers  existed  or  could  afford  any  adequate  redrpss, 

upon    the    subject,    became    of    the  would  presume  to  interpose  anyob^ta- 

greatest  importance.     It  was  at  first  cle  in  the  way  of  the  ftates  disposing 

attempted  to  induce  the  national  go-  of  such  escap*ed  offenders  in  any  war 

vernment  to  act  in  the  matter.     But  they  might  deem  proper.     But  while 

this  it  uniformly  declined  to  do.    It  all  this  was  conceded  by  the  Supreme 

therefore  became  matter  of  mere  dis-  Court  at  Washington,  and  while  it  was 
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ed  that  it  was  entirely  oompe- 
r  the  states,  under  their  general 
.,  to  regulate  their  own  police, 
Dove  from  their  territory  every 
ition  of  offenders  who  in  the 
*nt  of  the  legislature  are  dan- 
to  the  peace  of  the  state,'  —  it 
I  to  the  government  that  the 
expelling  a  murderer  or  robber, 
I  a  direction  and  in  such  a  man- 
to  secure  his  apprehension  and 
ment  in  the  province  from  which 
iped,  and  where  he  had  been 
3f  the  offence,  amounted  to  *  en- 
into  an  agreement  or  compact 


with  a  foreign  power.'  It  is  certain 
that  this  practice,  which  existed  for 
many  years  by  a  kind  of  courtesy  be- 
tween the  governors  of  the  contermi- 
nous provinces  and  states,  was  never 
supposed  to  infringe  upon  this  or  any 
other  provision  of  the  United  States 
constitution,  or  to  interfere  in  any  de- 
gree with  the  international  relations  of 
the  two  countries,  until  after  the  de- 
cisions in  the  case  of  Holmes.  Since 
that  the  question  has  been  regarded  as 
one  exclusively  under  the  control  of  the 
national  sovereignty. 


M 
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CHAPTER  XVIL 

EVIDENCB  AKD  PROOFS. 

629.  Competency  of  Witneaaea.  —  Proof  of  Writinga. — We  come, 
in  the  last  place,  to  the  consideration  of  the  operation  of  foreign 
laws  in  relation  to  evidence  and  proofs.  And  here,  indepen- 
dently of  other  more  complicated  questions,  two  of  a  very  general 
nature  may  arise.  In  the  first  place,  what  rule  is  to  prevail  as 
to  the  competency  or  incompetency  of  witnesses  ?  Is  the  rule  of 
the  law  of  the  country  where  the  transaction,  to  which  the  suit 
relates,  had  its  origin,  to  govern,  or  the  law  of  the  country  where 
the  suit  is  brought?  In  the  next  place,  what  is  the  rule  which 
is  to  prevail  in  the  proof  of  written  instruments  ?  In  other  words, 
in  what  manner  are  contracts,  instruments,  or  other  acts  made  or 
done  in  other  countries  to  be  proved?  Is  it  sufficient  to  prove 
them  in  the  manner  and  by  the  solemnities  and  proofs  which  are 
deemed  sufficient  by  the  law  of  the  place  where  the  contracts,  in- 
struments, or  other  acts  were  executed  ?  Or  it  is  necessary  to 
prove  them  in  the  manner  and  according  to  the  law  of  the  place 
where  the  action  or  other  judicial  proceeding  is  instituted  ? 

630.  Inatancea.  —  Various  cases  may  be  put  to  illustrate  these 
questions.  A  contract  or  other  instrument  is  executed  and  re- 
corded before  a  notary  public  in  a  foreign  country,  in  which  by 
law  a  copy  of  the  contract  or  other  instrument  certified  by  him 
is  sufficient  to  establish  its  existence  and  genuineness ;  would 
that  certificate  be  admissible  in  the  courts  of  common  law  of 
England  or  America  to  establish  the  same  facts  ?  ^  Again,  per- 
sons who  are  interested,  and  even  parties  in  the  very  suit,  are  in 
some  foreign  countries  admissible  witnesses  to  prove  contracts, 
instruments,  and  other  acts,  material  to  the  merits  of  the  suit ; 
would  they  be  admissible  as  witnesses  in  suits  brought  in  the 

^  See  Mascardus,  de  Probat  vol.  2,  oonclus.  927,  n.  4-8,  p.  836  (455.  ei 
1781). 
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ufts  of  commoQ  law  in  England  and  America  to  prove  the  like 
in  relation  to  contractH,  instruments,  or  otber  acts^  made  or 
0  in  aoch  foreign  countrte8,  material  to  the  suit  ?  These  are 
loeatioiii  more  easily  put  than  satUfactorily  an^swered  upon  prin- 
^lea  of  international  jurisprudence. 

680  a,  Preiumptions*  —  Similar  considerations  may  ariae  in  re- 
^»eet  to  the  rules  as  to  presumptions  do  facto  and  de  jure,  which 
Hiay  be  different  in  different  countries.  Thus  for  example  the 
litle  to  movable  property  may  depend  upon  the  question  of  sur- 
irivomhip  of  one  of  two  persons,  who  both  died  under  the  like 
Hreumstances  ;  as  for  example  on  board  a  ship  which  foundered 
II  «m,  or  was  totally  lost  with  all  her  crew  by  shipwreck.  Now 
pifferaQt  countries  may,  and  probably  do,  adopt  different  pre- 
pumptioiis  as  to  the  survivorship  in  such  calamitous  circumstances, 
f  '  \  npon  considerations  of  the  age,  or  sex,  or  other  natural 
artificial  grounds  of  belief  or  presumption.*  What  rule, 
n,  is  to  be  adopted  ?  The  law  of  the  place  of  domicil  of  the 
or  the  law  of  the  forum  where  the  suit  is  instituted  ?  On 
occasion,  when  a  question  of  this  very  nature  was  before 
m,  a  late  learned  judge.  Sir  William  Grant,  said  :  *  There  are 
any  instances  in  which  principles  of  law  have  been  adopted 
m  the  civilians  by  our  Engliwh  courts  of  justice  ;  but  none^  that 
know  of,  in  which  they  have  adopted  presumptions  of  fact  from 
c  rules  of  the  civil  law.'  * 

680  ft.  Immovables,  —  TcMtamentB  of  Movables,  —  There  am  cer- 
min  rules  of  evidence  which  may  be  affirmed  to  be  generally, 
f  not  universally,  recognized.  Thus  in  relation  to  immovable 
properly,  inasmuch  as  the  rights  and  titles  thereto  are  generally 
Klmitted  to  be  governed  by  the  law  of  the  situs,  and  as  suit*  and 
^Dtroversies  touching  the  same  ex  directo  properly  belong  to 
lie  forum  of  the  »^itus,  and  not  elsewhere,  it  would  seem  a  just 
kod  natural,  If  not  an  irresistible,  conclusion,  that  the  law  of  evi- 
of  the  aitus  touching  such  rights,  titleis  suits^  and  contro* 
roBiea  must  and  ought  exclusively  to  govern  in  all  such  caaes.' 
to  itt  caaes  rehitiQg  to  the  due  eaeoution  of  wills  and  taatamenta 

^  See  FsameV  Pcwihnm*  Worlu,  BS;  The  Case  of  Gen,  St&nwix  and 
;  Cod*  CirU  of  Frsaoe,  art  720-722 ;  4  Burgo,  Col  k  For.  Law»  pU  I, 
kt,s.5,  p.  ia(2.  153. 

•  Mami  9.  MsKin,  t  Mrnv.  SOS.  S12. 

•  Bm  Tttlledi  9.  llArtley,  1  Y.  Ik  C.  Ck.  Ul,  116. 
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of  immovables,  the  proofs  must  and  ought  to  be  according  to  tbe 
law  of  the  situs.  So  in  respect  to  the  due  execution  of  wills  and 
testaments  of  movables,  as  they  are  governed  by  the  law  of  the 
domicil  of  the  testator,  the  proofs  must  and  ought  to  be  according 
to  the  law  of  his  domicil.  By  the  present  law  of  England,  a  will 
or  testament  of  movable  property,  in  order  to  be  vaUd,  must  be 
executed  in  the  presence  of  two  witnesses.  If,  then,  an  English- 
man, domiciled  in  England,  should  make  his  will  in  England,  in  the 
presence  of  one  witness  only,  that  will  could  not  be  admitted  to 
proof  in  Scotland  to  govern  movable  property  situate  there.*  The 
like  rule  would  apply  to  a  case  where  the  will  was  executed  in 
the  presence  of  two  witnesses,  both  or  either  of  whom  were  in- 
competent by  the  law  of  England,  although  competent  by  the  lav 
of  Scotland. 

631.  Usaentiah  of  Contracts.  —  Similar  principles  may  well  be 
applied  to  many  other  cases.  There  are  certain  formalities  of  proof 
which  are  required  by  the  laws  of  foreign  countries  in  regard  to 
contracts,  instruments,  and  other  acts,  which  are  indispensable  to 
their  validity  there  ;  and  these  are  therefore  held  to  be  of  univer- 
sal obligation,  and  must  be  duly  proved  in  every  foreign  tribunal 
in  which  they  are  in  litigation,  before  any  right  can  be  founded 
on  them.^  An  illustration  of  this  doctrine  may  be  drawn  from 
the  known  rule  of  the  common  law,  that  a  bill  of  exchange 
upon  its  dishonor  must  be  protested  before  a  notary  ;  and  if  not 
proved  to  be  so  protested,  no  remedy  can  be  had  against  the 
drawer  or  indorsers.^  Another  illustration  may  be  drawn  from 
the  registration  of  deeds  and  other  instruments  which  cannot  be 
given  in  evidence  unless  proved  to  be  duly  registered  according 
to  the  lex  loci  rei  sitaB.  Another  illustration  may  be  drawn  from 
cases  of  contract  under  the  statute  of  frauds,  which  must  be  in 
writing,  and  must  state  a  good  consideration,  in  order  to  be  valid 
in  point  of  legal  obligation  or  evidence.*  Another  illustration 
may  be  drawn  from  the  known  doctrine  as  to  stamps,  by  which 
it  16  held  that  no  instrument  can  be  given  in  evidence  unless  it  is 
properly  stamped.^    In  all  these  cases  the  proper  proofs  must 

1  Yates  u.  Thomson,  3  CI.  &  F.  544,  576.  577. 

a  See  Trasher  v,  Everhart,  3  Gill  &  J.  (Md.)  234,  242;  ante,  s.  260-263. 
«  See  Bryden  v.  Taylor,  2  Harr.  &  J.  (Md.)  396;  ante,  s.  260  a,  360, 361 ; 
Wilcox  V.  Hunt,  13  Pet.  378. 

*  Ante,  8.  262,  262  a.  »  Ante,  s.  260. 
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idotibUess  bo  given  in  confonnity  with  the  local  lawJ  And  if  the 
liroaCi  are  given  in  the  mode  which  the  local  lnw  requires,  there 
|i  wme  difficulty  in  aiiserting  that  guch  proofs  ought  not  to  be 
deemed  everywhere  a  full  nuthenticiition  of  the  iuHtrument.^ 

682.  Foreign  Juri$t», —  Boullenois  divides  the  rormaliiit'.H  of 
Mto  tAto  several  classes :  those  which  are  required  ht^fore  th<«  act 
^qaie  requiruntur  ante  factum)  ;  those  which  are  required  at 
.tlie  time  of  the  act  (quie  requinintiir  in  facto)  ;  and  tho^e  which 
are  required  afterward*  (quic  requiruntur  ex  pos^t  facto)»^  But 
a  more  important  distinction  in  \m  distribution  is  of  the  formali- 
$im  at  the  time  of  the  act«  which  he  denominates  the  formiiUtiea 
of  pitiof  (formalit^s  probantc^),  and  those  which  ai^  gnbstantial 
mnd  iotrinftic  formalitieii.*  Among  the  former  he  includes  thoee 
which  respect  the  number  of  witnesses  who  are  to  witness  the 
ation  of  the  acU  their  age  and  quality  and  residence,  and 
date  and  place  of  the  act*  And  here  he  holds  that,  as  to  the 
ilies  of  proof,  the  maxim  applies  :  *  Solcmnitatcs  testimoni- 
Don  sunt  in  potentate  contmhcntium,  t$ed  in  potentate  juris*'^ 
Bolemnitatea  sumendce  sunt  ex  consuctudinc  loci,  in  i\%to  res  et 
geritur/  ^ 
682  a.  XfascarduH  holds  a  Himilar  opinion  ;  and  suys  tlmt  an 
■01  executed  before  a  notary  in  uny  plucc,  if  duly  executed  ac- 
lindioif  tti  the  law  of  that  plucis  luid  valid  as  a  notarial  act, 
i  to  be  held  of  ihe  same  obligiition  and  validity  in  every 
T  place.  '  Unde  jus  pmbationi^^  ortum  a  principio,  non  toUi- 
lautatione  loci/*  Paul  Voct  appears  to  entertain  a  difTerent 
ion ;  and  he  puts  the  case,  whether,  if  an  instrument  were 
led  in  one  place  before  a  notary,  who  by  the  lex  loci  h  com* 
t  fr»r  that  purpo:*e,  the  validity  or  force  of  that  instrument 
d  extend  to  another  place  where  the  notary  would  be  deemed 
petenU  so  that  he  could  not  there  give  public  an  '  ify 

instniment.     *Quid  si  tamen  in  ono  loco  factum  i  u- 

laetiloni  coram  notario,  qui  ibidem  est  habilis,  an  extendetur  vis 
IWiiis  ttistmmenti  ad  alium  locum,  uU  ceasetar  inbabilis,  sio  ut 


i  8ie  Enk.  liijit  b.  S.  t&i.  12«  a.  89,  40. 
*  M.p,49i2,  40S,  500,  &e. 

t  MiMtttiL  da  Probst  Coneliai.  KT.  torn.  2.  ^.^<t  S.17  riI>l.4SS  «1,  1731) 
14;  sole,  s*  SQOa. 


•  1  Boul1f!iieKobs.llli^l0l* 

•  Id.  p.  498,  49i;  anl^  a.  M>. 
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publicum  ibidem  nequeat  facere  instrumentum/  ^  After  giving 
the  opinions  of  several  jurists  in  the  affirmative,  he  proceeds  to 
give  his  own  to  this  effect ;  that  it  is  not  so  much  a  question  o{ 
solemnities  as  of  the  efficacy  of  proof,  which,  although  it  may 
be  sufficient  in  one  place,  may  not  be  so  everywhere ;  and  that 
the  tribunal  of  one  country  cannot  give  such  validity  and  force 
to  any  instrument  as  that  it  shall  have  operation  elsewhere.* 

683.  Paul  Voet  also  in  another  place,  speaking  upon  the  sub- 
ject of  the  operation  of  the  lex  fori,  as  to  the  modes  of  proceed- 
ing in  suits,  uses  the  following  language.  ^  Si  de  probationibus, 
et  quidem  testibus ;  sic  eas  adhibebit,  sic  examinabit  hosce, 
prout  exigit  forum  judicis,  ubi  producuntur.  Si  de  instrumentis; 
sic  exhibenda,  sic  edenda,  ut  fert  loci  statutum,  ubi  exhibentur, 
vel  eduntur.'  ^  The  generality  of  these  expressions  must  lead 
us  to  the  conclusion  that  he  was  of  opinion  that  the  modes  of 
proof  and  the  law  of  evidence  of  the  lex  fori  ought  to  regu- 
late the  proceedings  in  all  suits,  whether  these  suits  arose  from 
foreign  contracts,  or  instruments,  or  other  acts,  or  not.  But  per- 
haps he  may  have  intended  to  give  them  a  more  limited  applica- 
tion.* 

1  P.  Voet,  de  Stat.  s.  10,  c.  1.  n.  11,  p.  287,  288,  ed.  1715;  Id.  p.  847,  ed. 
1661. 

^  Ibid.  His  language  is:  Quid  si  tamen  in  uno  loco  factum  siC  instrumen- 
turn  coram  notario,  qui  ibidem  est  habilis,  an  extendetur  vis  illius  instrumenti, 
ad  alium  locum,  ubi  censetur  inhabilis,  sic  ut  publicum  ibidem  nequeat  facere 
instrumentum  ?  Sunt  qui  id  adfirmant.  Quasi  loci  consuetudo,  dans  robar 
Bcripturse,  etiam  obtineat  extra  territorium.  Sunt  qui  id  ideo  adfirmant,  quod 
non  tam  de  habilitate  et  inhabilitate  notarii  laborenms,  quam  de  solemnibos. 
Quod  si  verum  foret,  res  extra  dubitationis  aleam  esset  collocata.  Veruin,  ut 
quod  res  est  dicam  existumem  hie  agi,  non  tam  de  solemnibus,  quam  probandi 
efficacia ;  quae  licet  in  uno  loco  sufficiens,  non  tamen  ubique  locorum ;  quod 
judex  unius  territorii  nequeat  vires  tribuere  instrumento,  ut  alibi  quid  opere- 
tur.  Hinc  etiam  mandatum  ad  lites,  coram  notario  et  testibus  hie  sufficieuter 
factum,  non  tamen  erit  validum  in  (Jeldrise  partibus,  ubi  notarii  non  admittun- 
tur,  ut  coram  lege  loci,  hie  confectum  esse  oporteat,  quo  in  Geldria  sortiatur 
effectum.  Quemadmodum  enim  personam  non  subditam,  non  ix)test  quis  alibi 
inhabilitare;  ita  nee  personam  subditam  potest  alibi  facere  habilem. 

»  P.  Voet,  de  SUt.  s.  10,  c.  1,  n.  9, 10,  p.  287,  ed.  1715;  Id.  p.  317,  ed.  1661. 

*  Erskine,  in  his  Institutes,  says  that  in  suits  in  Scotland  with  foreigners 
upon  obligations  made  in  a  foreign  country,  they  may  prove  payment  or  ex- 
tinguishment lege  loci.  If  for  instance  the  law  of  the  foreign  country  allows 
the  payment  of  a  debt  constituted  by  writing  to  be  proved  by  witnesses,  that 
manner  of  proof  will  also  be  allowed  by  the  Scottish  courts  as  sufficient  for 
extinguishing  such  debt,  although  by  the  Scottish  law  obligations  formed 
by  writing  are  not  extinguishable  by  parol  evidence.     Ersk.  Inst.  c.  3,  tit.  5, 
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\j'M.  isouhier  states  a  case  where  a  suit  was  brought  in  France 
[hy  an  EnglUhmao  against  another  person  for  money  supposed  to 
lie  lent  by  him  to  the  latter ;  and  he  offered  proof  thereof  by  wit- 
pgMCt.  It  wan  objected  that,  by  the  Ordinance  of  Moulins  (art. 
IJM^t  iQch  parol  proof  was  inadmi^ible.  Uut  the  court  admitted 
lit  upon  the  ground  that  the  law  of  England,  where  the  contract 
made,  admitted  such  parol  proof,  and  therefore  it  was  admis* 
la  in  a  controversy  on  the  contract  in  Fiance,  Bouhier  holds 
decision  to  be  correct,  if  the  contract  was  made,  as  ha  sup- 
[|iO0a8  it  to  have  been^  in  England.^ 

6SI  a.  General  Prinrnphi*  —  Upon  this  subject  it  is  not  per- 
ip0  possible  to  lay  down  any  rules  which  ought  to  be,  or  even 
rhicb  eaii  be«  applied  to  all  caaes  of  evidence.  Generally  speak- 
Dg,  it  seems  true  that  neither  the  lex  loci  contractus  nor  the 
loci  domicilii  is  applicable  to  the  course  of  procedure ;  but 
lllie  course  of  procedure  ought  to  be  according  to  the  law  of  the 
'fbnim  where   the  suit  is  instituted,^  (a)    And   perhaps  it  may 

Qi.  7.    Tliii  mtmi^  n  mixe>d  ca^  of  the  law  of  the  plaoo  ginreniing  is  to  the 
mHwIhHIIi  of  aoTitractis  And  k\so  of  the  mode  of  proof  of  the  diiichArgo* 
I     >  1  Botshier,  Cout  de  fiourg.  e.  2U  ••  205,  p*  4ia.     See  sko  Strykius, 
.  %  dtJM.  1,  c.  3,  s.  18-25»  p.  21,  27. 
9m  Ystee  v.  Tbotoaon,  3  CI.  A  P.  677,  660;  Don  v.  IJppmAnn,  5  CI  h  i 

• 

a)  See  Batn    v.    Whit^hftven    R, 

S  IL   I^  C.   I,  n\    Downiff  p. 

tbvoaghf  SO  Conn.  3D;    Ffttii  o. 

iUer,  J7  Graitt.  (Vn.)  47;  Bmtow  r. 

h  Kr.  275.     Th€  ootirts 

cxiiiatry  are  not  bound  to  pur- 

Vom  lavt  of  another  country  hAV- 

iols  rsfereucotn  tl)i«  mode  of  giving 

Tmrfy  in  a  particular  ciui«.     Gott 

IMimnore^  111  Mam    45.     Thun  a 

itAtutf*  authorized  the  fofma* 

of  |ointHitock  companies  without 

nf  the  iinmuiuties  of  corpora- 

upon  them»  and  prov»d<?i:l  that 

bnila  afraintt  Ihi^m  should  be  prosecuted 

jbi  Ih0  ArMt  in^tAnoe  against  Ui#  coin- 

MDj,  and  that  only  after  Jadfrmtiit 

— *  return  of  execution  unsaiUsIM 

III   the  same  shontd    suits   be 

tPMifhl  spinet  the  members.     Biti 

iPM  Ii9aled  as  a  matter  of  local 

mI|;  and  Uie  wvai  rsfused  to 


be  bound  bjr  it  Gott  o.  Dinamore, 
fuprn. 

Th^  important  dbtincilon  betwf«n 
facts  and  the  evidence  bj  which  fads 
are  proved  \»  enforced  in  a  roeent  Eng^ 
limh  ca«e.  The  Gaetano^  7  P.  D.  187* 
This  was  an  action  on  a  bottomrf 
bondt  in  which  tha  qof^tion  aroee 
whc•th^^  tlio  maater  of  an  T^  >, 

who  Had  liorrowml  roon<7  ;  di 

the  cretlit  of  U\««  ship  and  cargo  to 
make  re]>Air»,  ought  flrst  to  have  com- 
muu&cated  with  the  English  owuert  of 
th«  cargo.  Br«lt,  LJ. ,  said  *  Now 
it  is  al)eg»*t]  that  UiLs  rule  [W^*^  Englii>h 
rule  ejcenipiing  the  owners  fn>m  Uabi- 
Utj  becauM?  of  th«  masti»r*t  failuro  to 
ct>m* —  'f*  with  them]  muat  bind 
th*  .  although  the  ship  la  an 

ItaJt;ir)  i^ijip,  twcaoee  it  waa  ttld  thai 
the  matter  lo  be  prof^d  waa  whellMr 
there  waa  a  aaoiaafly  whkh  gare  tha 
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be  stated,  as  a  general  truth,  that  the  admission  of  evidence 
and  the  rules  of  evidence  are  rather  matters  of  procedure  than 
matters  attaching  to  the  rights  and  titles  of  parties  under  con- 
tracts, deeds,  and  other  instruments ;  and  therefore  they  are 
to  be  governed  by  the  law  of  the  country  where  the  court  sits. 
But,  then  (as  has  been  well  observed  by  an  eminent  judge),  in 
all  questions  of  international  jurisprudence  it  is  easy  to  say  how 
things  are  here  and  there,  when  there  is  very  great  difference  be- 


captain  a  right  to  hypothecate  the 
cargo  in  this  way,  and  that,  inasmuch 
as  that  is  a  matter  of  procedure,  it  is 
to  be  gOTemed  according  to  the  law  of 
the  forum.  That  raises  the  question 
whether  this  is  a  matter  of  procedure. 
It  is  said  it  is,  because  it  is  a  matter  of 
evidence.  Now  the  manner  of  prov- 
ing the  facts  is  matter  of  evidence, 
and,  to  my  mind,  is  matter  of  pro- 
cedure; but  facts  to  be  proved  are  not 
matters  of  procedure ;  they  are  the  mat- 
ter with  which  procedure  has  to  deal.* 

An  illustration  may  be  seen  in  the 
case  of  Hoadley  r.  Northern  Transp. 
Co.,  115  Mass.  304.  A  contract  for 
the  shipment  of  goods  had  been  made 
in  Illinois  with  the  defendants  as  com- 
mon carriers,  who  gave  the  plaintiff 
shipper  a  bill  of  lading  containing  an 
exemption  clause,  within  which  the 
loss  occurred.  By  the  law  of  Illinois 
the  clause  referred  to  was  without 
force  unless  there  was  express  evidence 
of  the  shipper's  assent  to  it;  but  the 
suit  was  brought  in  Massachusetts, 
where  the  acceptance  of  the  bill  of 
lading  is  itself  sufficient  evidence  of 
assent.  The  real  question  was  whether 
the  plaintiff  had  assented;  and  the 
mode  of  proof  was  of  course  to  be  de- 
termined by  the  lex  fori.  The  result 
was  to  receive  the  bill  of  lading,  with- 
out requiring  the  express  evidence  pre- 
scribed by  the  law  of  Illinois.  On 
the  other  hand,  an  incorrect  decision 
appears  to  have  been  made,  though  the 
result  was  not  affected,  in  the  similar 
case  of  Michigan  Cent.  R.  Co.  v.  Boyd, 
91  111.  268. 


In  this  connection  should  be  no- 
ticed the  language  of  Lord  Broo^^, 
in  Bain  v.  Whitehaven  Ry.  Co.,  3  H, 
L.  C.  1,  19,  where  he  says:  *  Whether 
a  witness  is  competent  or  not,  whether 
a  certain  matter  requires  to  be  proved 
by  writing  or  not,  whether  certain  eri- 
dence  proves  a  certain  fact  or  uoi,  that 
is  to  be  determined  by  the  law  (^  the 
country  where  the  question  arises.' 
See  also  Yates  v,  Thompson,  3  CI.  &  F. 
544.     Taking  this  to  be  correct,  the 
case  of  Koster  v,  Merritt,  32  Conn. 
246,  appears  to  have  been  wrongly  de- 
cided. There  the  law  of  New  York  was 
applied  to  a  sale  made  in  that  State, 
to   wit,  that  retention  of  possession 
by  the  vendor,  with  certain  other  facts, 
was  not  conclusive  of  fraud,  as  it  would 
have  been  by  the  lex  fori.     The  case 
of  Dunn  v,  Welsh,  62  Ga.  241,  must 
also  be  considered  as  wrong.     In  that 
case  parol  evidence  to  explain  a  blank 
indorsement    was    excluded,  on   the 
ground  that  it  would  not  have  been 
admissible  where  the  indorsement  was 
made,  though  such  evidence  was  ad- 
missible lege  fori. 

If  a  foreign  document  would  be 
void  in  the  country  in  which  it  was 
executed  for  a  want  of  certain  forma- 
lities, as  for  the  want  of  a  stamp,  it 
will  be  void  everywhere  else;  but  if  it 
be  only  declared  inadmissible  in  evi- 
dence, it  may  still  be  received  in  other 
countries  if  proper  according  to  the  lex 
fori.  Fant  v.  Miller,  17  Gratt.  (Va.) 
47;  Bristow  v.  Sequeville,  5  Ex.  275; 
Alves  V.  Hodgson,  7  T.  R.  241. 
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Iwten  the  poiata  ;  but  when  we  come  to, the  confinei^,  and  when 
province  runs  into  tho  other,  then  arkes  the  tliflficuUy,  and 
we  get  ioter  apices  jum^     There  may  be  cases  which  at 

t  Lord  Brougham,  in  Yfttes  v.  ThomiK>u,  a  CI.  k  F.   577,  580.     Lofd 
OD  UiLi  oGcudiou  said  (it  betti^  ft  case  where  a  qungtion  Jkrom  in 
upon  the  iiiterpretatiun  oi  a  will  tuade  in  £nglau<i):   ^  It  i^  r>n  itU 
iMlinittcfi  thui  tJi«  whole  diattribulioti  of  Mr.   Vat«§^  r^ 

be  gOTiWTieci  by  th«  law  of  EugliitjU,  when?  tie  had  hia  doui 
f  Al  the  time  nf  hia  deoftAM,  and  aL  tht^  dates  uf  all  the  i 
bj  him.      Had  He  died  intostatc,  Uio  KngliAb  statute 
imiMi  not  the  Seotch  law  of  soDoeMioti  in  movables,  would  have  rei^ulaUnt  tlitf 
i  oourif  of  tho  adminiatrntian.     His  written  declaration!*  munt  therefor© 
i  with  ri^pect  to  the  English  law.     1  think  it  foUawn  from  helices  thai 
duciarationA  of  iiit^ntion  touching  that  property  muiit  be  construed  aa 
[  cxiiwtnic  tbero  hfire  by  our  principles  of  legal  interpretation.    Great 
Dt  may  no  draiht  ari«o  from  calling  upon  a  Seoteh  court  to  apply 
i  of  Kiiglifth  law  to  inich  qnmittonfl.  many  of  thooMs  prtnciploet  lieirig 

rudcnoo,  Tbet  ourtofSea- 

in  P^eetitory  dertjie  ia  void 

Migtliatr]ueation, 

1*  an  ettate  in  the 

.  \JtwTv  19  00  aiaeb  expre»Hion  aa 

I  Soulch  lawyvn  no  p*uch  tiling 

;  lU*  tail,      ^'everthelew*  thu  h  a  dilRcnky  which   m«»t  «f 

led  with,  l»ecauAe  in  no  other  way  can  the  English  law  be 

1 1  pro|^ierty  »ttuated  locally  witlirn  tlie  juri^iiit^tion  of  tb« 

;;,  »iud  the  rule  which  recjuin***  the  law  of  the  domicil  t<i  goTera 

uch  property  could  in  no  other  way  be  api»lied  and  fullowod  out* 

*bat  any  distinction  in  Uiia  respect  baa  ever  lieen  Udtea  b^ 

>  »iuccca»ion  and  !»ucee!«iton  ab  tnte«tato,  or  that  it  hat  bctn 

r  in  S<x>tland,  tliat  the  court**  right  to  regnnl  the  forei|pi 

whenever  a  foreign  instrumeut  had  been  ext?cuted,      ll  h 

uymkm  that  in  thisi*  aj»  in  otiier  cn^%  of  the  lika  deacriplilMi,  Ifae 

I  eourt  mu^t  inquire  of  Uu*  foreign  law  aa  a  matter  of  fad,  and  tioottitloe 

I  mdenoe  an  will  9ihow  how  in  England  ffudi  instrummii  would  be  deali 

tth  aa   to  conjitruction.      I   gire   this   aa  my  opinion   upon   prindpH  lor 

oni  aware  of  the  qucatioQ  9vmr  having  reccireii  judicial  detenu  i nation 

country.      But   hero   I  think   the  importing  of   tlin  foreign   code 

incorrxxiUy  called  the  ooiuita*)  mujit  »to|».      Uliat  «»Tidi»ncc  tJie 

of  another  country  would  roocive*  aud  what  reject,  In  a  que<?tion  tnio 

1 1  caimot  at  all  »ee  tho  neceaslty  of  the  courti  of  any  fii*^  eountry  ent^^ring. 

principl«a  which  regnUle  thi»  adnuaaton  of  evidence  are  the  rtilea 

tile  couru  of  every  oontrtiy  goide  Iheniieltea  la  ell  llidf  Inttuirlea. 

Imtli  with  respeei  to  nten'a  aeibaa«   wb&eli  lornt  the  amltJiHrt-niait^r 

bK|uiry«  \n  to  \m  aaoertatned  aooordlng  lo  a  certain  dcilnile  course 

jp.  and  oertain  rule»  hav«  ealnbllahed  Ibai  in  pursuing  Uiia  invoili* 

I  tm^  things  irhaU  be  hearrl  from  witnawm^  etberv  tvot  lintened  lo;  «o< 

peeted  by  Uie  judge,  nth  en  k«pt  from  hiji  eye.      Tbii 

^t  ime  eenamif  and  gotwnted  hj  the  is&me  rule*,  whatever 

ibo  aubject-matter  of  tnireiygeiion.     Xor  oik  it  make  any  diflerenee 
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ODce  partake  of  the  nature  of  the  law  of  evidence  and  also  of 
the  substance  of  the  weightier  matters  of  international  jurispra- 
dence.^  (a) 

whether  the  facts  concerning  which  the  discussion  arises  happened  at  home  or 
abroad;  whether  they  related  to  a  foreigner  domiciled  abroad,  or  a  U9tm 
living  and  dying  at  home.     As  well  might  it  be  contended  that  another  mode 
of  trial  should  be  adopted,  as  that  another  law  of  evidence  should  be  admitted 
in  such  cases.      Who  would  argue  that  in  a  question  like  the  present  the 
Court  of  Session  should  try  the  point  of  fact  by  a  jury  according  to  the  Eng- 
lish procedure,  or  should  follow  the  course  of  our  depositions  or  interrogatoriei 
in  courts  of  equity,  because  the  testator  was  a  domiciled  Englishman,  and 
because  those  methods  of  trial  would  be  applied  to  his  case  were  the  quesUon 
raised  here  ?     The  answer  is,   that  the  question   arises  in  the  Court  of 
Session,  and  must  be  dealt  with  by  the  rules  which  regelate  inquiry  there. 
Now  the  law  of  evidence  is  among  the  chief  of  these  rules;  nor  let  it  be  said 
that  there  is  any  inconsistency  in  applying  the  English  rules  of  constmction 
and  the  Scotch  ones  of  evidence  to  the  same  matter,  in  investigating  fads 
by  one  law  and  intention  by  another.     The  difference  is  manifest  between 
the  two  inquiries;  for  a  person's  meaning  can  only  be  gathered  from  assuming 
that  he  intended  to  use  words  in  the  sense  affixed  to  them  by  the  law  of  the 
country  he  belonged  to  at  the  time  of  framing  his  instrument.      Accordingly, 
where  the  question  is,  what  a  person  intended  by  an  instrument  relating 
to  the  conveyance  of  real  estate  situated  in  a  foreign  country,  and  where  the  kx 
loci  rei  sitae  must  govern,  we  decide  upon  his  meaning  by  tiiat  law,  and  not  bj 
the  law  of  the  country  where  the  deed  was  executed,  because  we  consider  him 
to  have  had  that  foreign  law  in  his  contemplation.     The  will  of  April,  1828, 
has  not  been  admitted  to  probate  here;  it  has  not  even  been  offered  for  proof, 
so  that  there  is  no  sentence  of  any  court  of  competent  jurisdiction  upon  it  either 
way.     But  in  England  it  would  never  be  received  in  evidence  nor  seen  by  any 
court;  neither  would  it  have  been  seen  if  it  had  been  proved  ever  so  formally. 
Our  law  holds  the  probate  as  the  only  evidence  of  a  will  of  personalty,  or  of 
the  appointment  of  executors,  in  short,  of  any  disposition  which  a  testator  may 
make,  unless  it  regards  his  real  estate.     Can  it  be  said  that  the  Scotch  court  i^ 
bound  by  this  rule  of  evidence,  which  though  founded  upon  views  of  conve- 
nience, and,  for  anything  I  know,  well  devised,  is  yet   one  which  must  be 
allowed  to  be  exceedingly  technical,  and  which  would  exclude  from  the  view 
of  the  court  a  subsequent  will  clearly  revoking  the  one  admitted  to  probate? 
The  English  courts  would  never  look  at  this  will,  although  proof  might  be  ten- 
dered that  it  had  come  to  the  knowledge  of  the  party  on  the  eve  of  the  trial.  A 
delay  might  be  granted  to  enable  him  to  obtain  a  revocation  of  the  probate  of 
the  former  will.     It  is  absurd  to  contend  that  the  Court  of  Session  shall  admit 
all  this  technicality  of  procedure  into  its  course  of  judicature  as  often  as  i 
question  arises  upon  the  succession  of  a  person  domiciled  in  England.     Again, 
there  are  certain  rules  just  as  strict,  and  many  of  them  not  less  technical,  go- 
verning the  admission  of  parol  evidence  with  us.     Can  it  be  contended  tliat, 
as  often  as  an  English  succession  comes  in  question  before  the  Scotch  court, 
witnesses  are  to  be  admitted  or  rejected  upon  the  practice  of  the  English 


1  Yates  V.  Thomson,  3  CI.  &  F.  577,  580. 
(a)  And  see  Pickering  v.  Fisk,  6  Vt.  108,  Pheipe,  J. 
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S*   Competency  qf  Witnei$e$. — There  are  very  few  traces  ta 
(1  in  the  reports  of  the  common  law,  of  any  establinbed 
on  thia  subject.     We  have  already  i^en,  in  regard  to 
generally,  that  their  competency  ia  governed  in  com* 
by  the  lex  fori  J     Hut  :  the  only  witne^  toft 

^melf  written  or  verbal,  wa8  iii<     -       til  on  account  of  inte* 

•  ;  nay,  that  exRminatioti  %nd  erow^examination  are  to  proce«tl  tipoti  thote 
I  of  our  praettee,  itttppciaitig  tlieiii  to  be  (na  they  may  pas^bly  h^)  tjuile 
!«al  itvm  ilia  Scotch  ruJes?  I'hizi  would  be  ztiaiiif«etly  a  source  of  sucb 
iirmienos  m  no  eouri  erer  oould  get  over.  Among  other  etubarraMnieuld 
tj  incxtriciiblft  ih^ns  would  be  tbi!««  thai  a  limt  of  English  Uwyern  txiitnl 
r%  bo  in  Attendance  an  tiie  Scotch  courta,  ready  to  giva  evid«ncif,  at  a 
ni%  nolicv,  of  what  Uir  Kn|;tliah  rulex  ol  practioia  aris  touching  U)«  r«> 
HI  or  nfnsal  of  t«vittrnony,  aud  the  manner  of  obtaining  it;  for  ihoae 
Mii  which,  by  the  jiupf>c>gition,  are  qucatiotii  of  mere  fact  in  Uim  Skotch 
k  mart  arixo  iin«^xpect(^dly  during  each  trial,  and  muat  be  dUpoted  of  oa 
pot  itt  order  tiiat  the  trial  may  proceed.  The  caxe  which  1  iihould  however 
■  qalt^  dffi^Tc  of  this  matter  comes  nearer  than  any  other  to  the  one  al 
mi!  viih  equal  advantage  to  the  elucidation  of  the  argumtnit  bo 
mu'>  ■  ri  in  an  Englifth  and  in  a  Scotch  court.  By  our  Kugiiili 
of  ovidtaoe  imi  bmirutneni  proves  itaeU  unloss  it  be  ibiriy  yemn  old  or 
oAeo  eepy.  aalhorbed  by  law  to  be  given  by  the  propsr  dfiiser,  or  la  the 
on  Gaaetle,  or  Is  by  iiotne  «{M9cial  act  made  erideuce»  or  is  an  original 
d  of  a  eourt  under  its  seal,  or  an  eiemplifieatioa  under  seal,  which  la 

a  feaonl.  Ity  tii«  Scotch  law  all  tastrnmeats  prepared  and  wittie&^MNi 
difig  to  the  proritions  of  the  act  of  1681  are  probative  writs^  and  may  be 
I  in  oviilenee  without  any  proof.  Kow  suppose  a  will  of  pervonally,  or 
iber  ltuiinim<  wig  tn  pemonal  property,  attfMit^^  by  two  witnnowi 

acaeilled  In  I  i^ording  in  the  proviaions  of  tlie  Scotch  act«  sa  too* 

i  ill  rridencre  i^UnG  th©  Omrt  of  S«*Mion ;  it  surely  never  will  W  con- 
d  tlioi  the  learned  judgcn,  on  tteing  jiatiAficd  that  tlm  qnention  relati^  to 
uib  perNjnal  iJucofonion,  ought  Hraightway  to  oxamine  what  is  the  Eng- 
tm  of  eritii-nce,  and  to  require  the  atU^ndaoee  of  one  or  other  of  the  sub- 
!B^  witnMUBN  whf^re  the  Instrument  is  adnitJieibli^  by  tlie  Scotch  law  as 
live.  Of  tliifl  1  can  liave  no  doubt  But  nupposie  the  queAtion  to  arine  in 
MMit  and  that  a  deed  b  exocut«Hl  in  Scotland  according  to  the  act  of  la^l 

#  4o«akt1sd  her^,  wuuM  suy  court  hf>re  r^^ceive  it  as  proving  itJielf,  Wing 
I  joar old,  without  calling  the  attesting  witne^Mii**;  it  wnuld  hare  a  fitrango 

lo  bear  th^i  circutnstanceuf  there  bring  two  AulMcrihint;  w  itupniNM  to  tho 
mmut^  which  rnaki^  it  prove  itnelf  in  the  pArhanient  ITcMi«e  of  Kdin- 

iid  of  tUiadmiMVon  wiUioul  any 
u«wfT,  *♦  two  wltn<*iwiiHi,  ^  thfn 
r<  d,  but  tltry  mu^t  one  nr  other 
itti^  that  mak^  the  inti^trunipnt 
[  !ir,  r^^ary  to  Iw  provml  by  wit* 
lilt  the  rul«A  of  evidence  form 
you  are  to  pcooeod  la  diipoobif 


t,  «f)gid  ia  Weslintniit«r  Mall  a^ 
Imtlinony*  The  eourt  would  it> 
00  Ikort  are  witneseM  It  canrK^t 
Mn  be  oalled  to  prove  it/*     Tli«^  v 
llaelf  in  Sootlaad,  mak*^  It  in  f 
K     1  have  thereof or<*  no  doubt  i»li»t 
riollhefof*  iccordin-*  r 

il^liih  qnoiili'  u^'  in  Sootcit  ^  >■> 

lailo,a.m-Oa^ 
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rest  by  the  common  law,  but  competent  by  the  law  of  the  pkce 
of  the  contract ;  in  a  suit  in  a  tribunal  of  the  common  law  on  the 
contract,  ought  his  testimony  to  be  rejected?  Again,  suppose 
that  the  books  of  account  of  merchants,  which  (as  is  well  know)^ 
are  by  the  laws  of  some  states  admissible,  and  by  those  of  other 
states  inadmissible,  as  evidence,  are  offered  in  the  forum  of  the 
latter  to  establish  debts  contracted  in  the  former ;  ought  they  to 
be  rejected  ?  ^ 

635  a.  Cases,  vice  versa,  may  easily  be  put  which  will  present 
questions  quite  as  embarrassing.  Thus  for  example  let  us  suppose 
the  case  of  a  crime  committed  on  board  an  American  ship  on  the 
high  seas  by  a  white  man,  or  upon  a  white  man,  and  the  principal 
witnesses  of  the  offence  are  black  men,  either  free  or  slaves ;  and 
suppose  (as  is  or  may  be  the  fact)  that  in  the  slaveholding  states 
black  men  are  competent  witnesses  only  in  cases  in  which  black 
men  are  parties,  and  not  in  cases  where  white  men  are  parties; 
and  that  in  the  non-slaveholding  states  black  men  are  in  all  cases 
competent  witnesses.  If  the  offender  is  apprehended  and  tried 
for  that  offence  before  a  court  of  the  United  States  in  a  slave- 
holding  state,  would  the  black  men  be  witnesses  or  not?  If  not 
there,  would  they  be  witnesses  in  the  case  if  the  trial  were  in  a 
non-slaveholding  state  ?  In  other  words,  will  the  rules  of  evidence 
in  such  a  case,  in  the  courts  of  the  United  States,  depend  upon 
the  rules  of  evidence  in  the  state  where  the  trial  is  had  ?  If  not, 
then  what  rules  of  evidence  are  to  prevail  ?  The  answer  in  the 
present  state  of  our  law  cannot  be  given  with  entire  confidence  as 
to  its  accuracy  and  universality  of  adoption. 

635  6.  Remarks  of  Lord  Brougham.  —  Lord  Brougham,  in  are- 
cent  case  where  the  question  was  much  considered,  both  as  to  the 
law  of  procedure  and  the  rules  of  evidence  on  foreign  contracts, 
sued  in  another  country,  used  the  following  language:  'No one 
will  contend,  in  terms,  that  the  foreign  rules  of  evidence  should 

1  See  Pothier  on  Oblig.  pt.  4,  c.  1,  art,  2,  s.  4,  n.  719;  Cogswell  r.  DoUi- 
ver,  2  Mass.  217;  1  Stark.  Ev.  pt.  2,  s.  130,  131;  Strykius,  torn.  7,  diss.  1, 
c.  4,  8.  5. 

2  Upon  this  very  point  foreign  jurists  have  delivered  opposite  opinions  as 
appears  from  Hertius,  who  however  abstains  from  giving  any  opinion  on  the 
subject.  1  Hertii  Opera,  de  Collis.  I^g.  s.  4,  n.  68,  p.  152,  ed.  1787;  Id.p. 
214,  ed.  1716;  4  Burge,  Col.  &  For.  Law,  pt.  2,  c.  3,  s.  5,  p.  153.  Paul  Voet 
thinks  they  are  to  be  deemed  prima  facie  evidence,  but  not  conclusive. 
P.  Voet,  de  Stat.  s.  5,  c.  2,  n.  9,  p.  160,  ed.  1715;  Id.  p.  183,  ed.  1661. 
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Ic  116  iQ  tiuch  ca^es  ;  aiul  yet  it  b  not  so  easy  to  avoid  that  priti* 
I  tfi  practice^  if  you  once  admit  that,  though  the  remedy  is  to  be 
in  one  country^  it  is  to  be  enforced  aecording  to  the  hiws 
rliiiih  goTom  another  country.  Look  to  the  rules  of  evidence, 
•xaisplc.  In  Scothind  some  instruments  ore  probative  ;  in 
until  after  the  lapi^e  of  thirty  yean»»  they  do  not  prove 
if^et*  In  Bome  oountries  forty  years  are  required  for  auch 
in  others  thirty  are  sufficient.  How,  then,  i^  the  law 
I  ascertained  which  is  to  govern  the  particular  case  ?  In  one 
;  there  must  be  a  previous  bnue  of  fact ;  in  another  there  need 
no  such  issue.  In  the  latter,  then,  the  case  must  be  given  up 
question  of  evidence.  Then  come  to  the  law.  The  quei»tion 
rfaetber  a  parol  agreement  is  to  be  given  up,  or  can  bo  enforced, 
be  tried  by  the  law  of  the  country  in  which  the  Uw  is  ^et 
9lioa  to  enforce  the  agreement.  Again,  whether  payment  ia 
presumed  or  not  must  depend  on  the  law  of  that  country, 
no  must  all  questions  of  the  admisisibiUty  of  evidence,  and 
i  olearly  brings  us  home  to  the  question  on  the  statute  of  limi- 
Until  the  aict  of  Lord  Tentrrden,  a  parol  agreement  or 
was  sufficient  to  take  the  case  out  of  the  st^Kute  of  limi* 
but  that  has  never  been  the  Ckv^e  in  Scotland,  It  is  not 
here  that  the  practice  of  England  is  applicable  to  Scot- 
but  these  are  illustnitions  of  the  inconvenience  of  applying 
lei  of  rules  of  law  to  an  instrument  which  is  to  be  enforced 
1  lav  of  a  different  kind.'  * 

«•  Notarial  InatrumenU.  —  In  many  foreign  countries  or%i- 
>ntf«cts,  deeds,  conveyances,  and  other  solemn  instr omenta 
written  in  the  public  books  of  notaries  public,  and  esa- 
and  registered  and  kept  there*  and  ai*e  not  allowed  to  be 
Ivea  out  to  the  parties ;  but  certified  copies  only  tbereof  are  de* 
to  the  parties,  and  the.<ie  copies  are  deemed  in  such  coun- 
[  admissible  evidence  in  all  suits  to  establii»h  and  prove  such 
fnal  papers  and  documents.     The  question  has  arisen  in  Eng* 
whether  such  copies,  so  certified,  are  Rdniis«>ib1e,  either  aa 
or  as  secondary  evidence  in  suits  pending  in  the  English 
larts.    It  has  been  held  that  they  are  Dot«  at  least  not  without 
that  they  were  made  at  the  time  of  entering  and  r»^  uf 

Loriiglnal  paper,  and  in  the  preaeniM^  of  the  parties,  ^.w.^»^h 


>  Don  r.  Ltppmsnn,  0  CL  &  F*  15,  17. 
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they  were  admissible  in  the  country  where  the  originals  were  exe- 
cuted. The  ground  of  this  decision  seems  to  have  been,  that  the 
rules  of  evidence  of  the  foreign  country  were  not  to  be  followed, 
but  the  rules  of  evidence  of  England  ;  and  by  the  law  of  England 
copies  of  original  documents  were  not  admissible  under  such  ci^ 
cumstances,  unless  proved  by  some  witness  who  had  compared 
them  with  the  original  as  in  common  cases.^  So  upon  the  like 
ground  it  has  been  held  that  copies  of  a  judgment  of  the  Supreme 
Court  of  Jamaica,  signed  by  the  clerk  thereof,  are  not  admissible 
evidence  in  a  suit  in  England,  although  such  copies  would  be 
admissible  in  Jamaica.^ 

635  d.  Qase  in  Louisiana.  —  By  the  old  law  of  Louisiana,  in 
case  the  party  formally  disavowed  his  signature  to  an  instrnmeDt, 
proof  thereof  was  required  to  be  made  by  experts.*    In  a  case 
where  a  written  paper  or  receipt  was  executed  in  the  state  of 
Mississippi,  and  a  suit  brought  thereon  in  Louisiana,  and  the  sig- 
nature was  disavowed,  the  question  arose  whether  the  proof  of 
the  signature  in  such  a  case  was  to  be  made  by  experts,  or  might 
be  made  by  witnesses,  as  was  the  law  of  Mississippi.     The  court 
on  that  occasion  said  :  ^  In  treating  of  the  third  and  last  question,* 
that  is,  the  question  now  under  consideration,  ^  it  is  proper  to 
observe  that  we  believe  it  to  be  admitted  as  a  principle  in  all 
tribunals,  that  the  lex  loci,  or  law  of  the  country  where  the  con- 
tract is  made,  ought  to  govern  in  suits  commenced  in  any  other 
country  on  such  contracts  ;  and  it  does  appear  by  a  law  of  the 
partidas,  that  this  principle  extends  even  to  the  proof  of  the  con- 
tract expressed  in  general  terms,  which  might  perhaps  be  applied 
to  the  mode  of  proving  facts  as  well  as  to  the  amount  of  evidence 
necessary  to  their  verification.     But  it  is  unnecessary  to  deter- 
mine this  point  absolutely  in  the  present  case,  because  there  is 
sufficient  found  in  the  determination  of  the  first  and  second  ques- 
tions on  which  to  decide  against  the  opinion  of  the  judge  of  the 

1  Brown  t;.  Thornton,  6  A.  &  E.  185. 

»  Appleton  V,  Lord  Braybrook,  6  M.  &  S.  34;  Black  v.  Lord  Braybrook,  6 
M.  &  S.  39.  In  a  recent  case  V  ice-Chancellor  Bruce  held  that  a  copy  of  a  deed 
of  real  estate  in  Jamaica,  taken  from  the  registry  in  Jamaica,  in  which  it  ii 
required  to  be  recorded,  was  good  evidence  in  chancery  in  England,  in  a  suit 
where  it  was  pertinent,  although  it  was  a  copy  of  a  copy,  i.e.,  of  the  registered 
deed,  because  it  would  be  admissible  in  evidence  in  Jamaica.  Tulloch  v.  Hart- 
ley, 1  Y.  &  C.  Ch.  114,  115. 

*  Code  of  Louisiana,  1800,  art.  226. 
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»rtci  Court**  From  this  language  it  would  seem  to  have 
the  iocUiiftUoti  of  the  court  to  admit  the  evidence. 
686*  Twtamentt  of  Movables. — lu  regard  to  wilU  of  personal 
property  made  in  a  foreign  country,  it  would  8eem  to  be  almost 
matter  of  necessity  to  admit  the  same  evidence  to  establish 
etr  validity  and  authenticity  abroad  as  would  e^tabli^b  them  in 
e  domictl  of  the  testator ;  for  otherwise  the  general  rule,  that 
raonal  property  shall  pass  everywhere  by  a  will  made  accord- 
to  the  law  of  the  place  of  the  te^itator's  domieil,  might  be 
A  to  itjs  very  foundation  if  the  law  of  evidence  in  any  coun* 
ty  where  such  property  was  situate  was  not  precisely  the  sftma 
M  in  the  place  of  hi^  domicil.  And  therefore  parol  evidence 
u  been  admitted  in  courts  of  common  law  to  prove  the  manner 
a  which  the  will  is  made  and  proved  in  the  place  of  tlie  testator*s 
omtctl  in  order  to  lay  a  suitable  foundation  to  establish  the  will 
toawhere.^ 
687,  Foreign  Liem,  —  Passing  from  this  most  embarrassing, 
yet  in  a  great  measure  unsettled  clasjs  of  questions,  let 
IS  ooostder  in  what  manner  courts  of  justice  arrive  at  the  know- 
adge  of  foreign  laws.  Are  they  to  be  judicially  tiiken  notice  of? 
3r  are  they  to  be  proved  as  matters  of  fact  ?  The  establis^hed 
loetrine  now  is»  that  no  court  takes  judicial  notice  of  the  laws  of 
foreign  country,  but  they  must  be  proved  as  facts.^  (d) 

>  CUrk  V.  Coohrati,  8  Biarl.  (La.)  853,  361,  802.     See  alto  Wikos  v.  Ilaat, 
13  Prt  378. 

s  De  Sobc^  p.  De  Lauitre,  2  Uarr*  k  J.  (Md.)  191, 195.    See  Tales  9.  TbooK 
U  8  CL  k  l\  UA,  574, 

>  8e«  MfMtyti  «,  Fabrif^,  Gowp.  175;  Malt  v.  Roberts,  8  Eq>.  108;  Doo* 
M  *.  Bmwn,  2  Dow  k  C.  171 ;  De  Sobry  w.  De  Uiatns,  2  Hjixt.  k  J.  (Md.) 

M;  Tnyibcr  r.  Ev«;rhart,  3  CaU  k  J.  (Mil)  284;  BrackeU  r.  Nortoo,  4  Coati. 
17;  TalUit  i\  Secftn&ti,  1  Cra^ncb,  Ux  Cburoh  v.  Hubbart*  3  Craticb.  1^,  236, 
;  Andrtwn  p,  Heiriatt,  4  Coweu  (N.  Y*)  G13.  510,  tiole;  Stark.  Ev.  pt.  2, 
tSL\  Id.  %,  02:  Id,  pt.  i  p.  599;  Cotisequa  r.  WilUngii.  P^i.  C.  €.229;  Lisa 
\,  8  Ha».  90;  lloilord  w.  Nkbob,  1  Paige  (N.  Y*)  220. 

SUK  17  Obio  St.  453;  Rtnith  r.  Bar 
tnun.  11  Ohio  St.  Sfi^;  Ctmmpion  x. 
WiboD,  64  Gft.  181;  B^u  i\  M«rfv 
Wiethe,  S  Buiih  (K>\)  307;  Sjme  p« 
8icwikrt^  17  Ljl  An  73 ;  Pcrqiifit  r.  Peo» 
flii0i«  Id.  204  ;  Lemko  v.  B^rgi^ti,  27  X  J. 
E<|.  M>;  IlttU  V.  AttfosOne.  88  Wi«. 
888;  Kline  ».  Bak«r,  00  Hsm.  258; 
Uv^^  9.  Collins,  121  Man.  6;  Ui&yn 


(e)  Prmwmption  fonciminff  Forti^ 
^  ^  Ho  prificiplr  ill  Xhi"  Iaw  )•  more 
If  aMrt09d  itmn  that  utatrd  in 
,  Uwl  fnreigii  Iawp  am  to  ha 
m  iikcU,    Wb«Un  ».  Kiri«loy, 
St  181 ;  Evant  t.  lUjnoldR, 
bio   St^    183;    Eailway   Qo.   r. 
,88  0bioSt  198;  Ni Again  Bank 
r,  15  Obk>  St*  88;  Stanglsin  ». 
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638.   Function  of  Court  and  Jury.  —  But  it  may  be  asked 
whether  they  are  to  be  proved  as  facts  to  the  jury,  if  the  case  is 


V.  McCabe,  73  Mo.  236;  Charlotte  t;. 
Chouteau,  25  Mo.  465;  Cubbedge  v. 
Napier,  62  Ala.  518;  Baltimore  R. 
Co.  V,  Glenn,  28  Md.  287.  The  prin- 
ciple is  a  thoroughly  sound  one,  and 
ought  to  have  been  applied  in  many 
cases  where  it  was  disregarded  or  over- 
looked. It  should  not  of  course  be 
strictly  applied  in  all  cases.  Presump- 
tion has  a  proper  place  within  limits 
in  regard  to  foreign  laws.  Thus  it 
could  not  be  necessary  to  give  evidence 
that  in  a  foreign  country  breach  of 
contract,  battery,  conversion,  or  da- 
mage caused  by  fraud  or  negligence 
would  give  a  right  of  action.  See  for 
example  Whitford  v,  Panama  R.  Co., 
23  N.  Y.  465;  Langdon  r.  Young,  33 
Vt.  136;  McDonald  v.  MaUory,  77 
N.  Y.  546 ;  Leonai'd  v.  Columbia  Nav. 
Co.,  84  N.  Y.  48;  Smith  v.  Bull,  17 
Wend.  (N.  Y.)  323 ;  Lewis  v,  Woodfolk, 
2  Baxter  (Tenn.)  25.  It  could  not  be 
necessary  to  give  evidence  to  support 
the  right  of  recovery  in  England  or  in 
any  of  the  states  of  the  Union  by  the 
holder  of  a  negotiable  promissory  note 
against  an  indorser  who  had  been  no- 
tified of  the  dishonor  of  the  paper  by 
the  maker  at  its  maturity,  or  on  the 
other  hand  that  there  could  be  no  re- 
covery against  the  indorser  without 
notice  of  such  dishonor.  So  also  be- 
tween immediate  parties  to  a  promis- 
sory note,  it  may  well  be  presumed  that 
the  foreign  law  would  allow  the  defence 
of  failure  of  consideration.  Roots  v. 
Merriwether,  8  Bush  (Ky.)  397.  So 
again  it  would  be  a  reasonable  pre- 
sumption that  protest  of  a  promissory 
note  would  be  unnecessary.  Dunn  ». 
Adams,  1  Ala.  527. 

The  presumption  arises  on  grounds 
of  probability,  growing  out  of  the  fact 
that  the  law  is  known  to  be  widespread 
and  uniform.  Nothing  short  of  this 
should  be  sufficient  to  turn  the  burden 
of  proof  upon  him  who  would  deny  the 


existence  of  such  law.    There  is  no 
ground  in  principle  for  raising  pro- 
sumption  upon  a  single  fact,  declaring 
for  instance  that  because  a  law  existi 
in  the  state  of  the  forum  it  will  be 
presumed  in  the  absence  of  proof  to 
exist  in  another  state  or  coontrj,  or 
(what  is  the  same  thing)  that  if  en- 
dence  of  the  foreign  law  is  not  shown, 
the  domestic  law  will  be  applied.  And 
yet  language  to  this  effect  is  constantly 
used  in  the  books.   Monroe  o.  Doaglaae^ 
5  N.  Y.  447;  Savage  v.  O'Neil,  44  N.  Y. 
298;  Chapin  v,  Dobson,  78  N.  T.74; 
Harris  v.  White,  81  N.  Y.  532;  Hyna 
V.  McDermott,  82  N.  Y.  41;  Chase  v. 
Alliance  Ins.  Co.,  9  Allen  (Man.) 811; 
Ely  V,  James,  123  Mass.  36 ;  Raar.  Von 
Zedlitz,  132  Mass.  164,  170;  Pamb 
V.  Daus,  31  Tex.  67;  Bonds  v.  Foster, 
36  Tex.  68;  Johnson  v.  Johnson,  90 
Mo.  72 ;  Desnoyer  p.  McDonald,4  Minn. 
515;  Leake  v.  Bergen,  27  N.  J.  £q. 
360;  Haden  t;.  Ivey,  51  Ala.  881 ;  Ro- 
binson ».  Dauchy,  3  Barb.  (N.  Y)  20; 
Symer.  Stewart,  17  La.  An.  73;  Smoot 
V,  Russell,   1  Mart.    N.S.  (La.)  523; 
Allen  V.  Watson,  2  Hill  (S.  Car.)  319; 
Carpenter  v.  Grand  Trunk  Ry.  Co.,  T2 
Me.  388 ;  Roots  v.  Merri wether,  8  Bosh, 
397 ;  Hickman  v,  Alpaugh,  21  CaL  225; 
Hill  V.  Grigsby,  32  Cal.  55;  Norrisr. 
Harris,  15  Cal.  226, 252;  Bemisc.  Mc- 
Kenzie,  13  Fla.  558;  Flato  v.  Molhall, 
72  Mo.    522;  Morrissey    v.   Wiggin! 
Ferry  Co.,  47  Mo.  521 ;  Lewis  p.  Wood- 
folk,  2  Baxter  (Tenn.)  25;  Shaw  v. 
Wood,  8  Ind.  518;  Blystone  p.  Burgett 
10  Ind.  28.     The  last  two  cases  an 
overruled  by  Smith  v.  Muncie  Bank, 
29  Ind.  158.     Many  of  these  cases  maj 
have  been  correctly  decided  (some  oi 
them  clearly  were  not),  notwithstand- 
ing the  form  in  which  the  rule  of  pre- 
sumption is  stated,   for  the  law  in 
question  may  have  been  uniform  and 
general  in  other  states  or  ooantries; 
but  the  presumption  should  have  been 
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trial  at  the  common  law,  or  aa  facta  to  the  court?    It  would 
an  facta  to  the  latter ;  for  all  matters  of  law  are  properly 


[  on  thftt  Ukctf  And  not  oti  tho  fact 
tXlJfletiOM  ill  Uie  nUiUi  of  the 
Tbfii  alone  oould  create  no 
%tj  of  its  exijtUmce  f^lwwhere. 
^eoart  to  wiy  Umt  miTrly  bt^ause 
f  fiTfivmils  in  New  York  (luid  not 
f}  it  probably  firevaiL«»  in  Etig- 
I  ii  to i^  what  U  not  true;  if  it  be 
1  anil  uniform,  it  nt  quite 
thai  it  does  not  prev^ail 


eritidiBi  witl  Apply  to 

otliere)  ia  which  it  has  been 

t  a  qiMitlof)  of  intenutt  growing 

a  iorsign  contract  tfmt,  in  the 

cf  i^grvement  or  of  evidence 

*  tb«  rate  in  the  country  of 

I  it  will  be  presumed  that 

is  the  ftame  as  that 

I  ia  Iht  eoaatry  of  the  forum ; 

allewAaet  of  interest  is 

tog^,  fiothiiig  it  less  uni* 

1  rates  thereof.  TheeaisleDee 

I  a  presmnpliovi  ss  thfti  refefrid 

himwfmt  often  been  declared. 

ewoHh  f .  Brookway,  2  Hill  (N. 

Dl;  Forsyth  v.  Baxter,  2  Scam, 

fi;  Faoska  9.  I>au»,  31  Tex*  07 

e);  Desnoyrr  t.  ^Icl>i)naldt  4 

aia;  Cooper  t.  lieanoyi  Id*  528  j 

1 1.  Gracey,  Dowl  k  H.  N.  P.  41, 

6e«  HaU  9.  Kimball,  5d  111  m, 

\  aoae  ef  these  eases  is  there  any 

eooslderAtion  ol  the  tub* 

▲eOQlraryr  ud,  it  Is  eoneeired, 

I  was  rendered  in  Pksa- 

•  Minor   (AUl)   SS7. 

r  mm  there  said  on  th«!  Kuliject 

The  true  rule  alMi 

Ja  finlth  e.  Muncie  Bank,  20 

It  fiegler  «,  Ellis,  16  Ind*  475; 

V,  Grega,  19  Ind.  401; 

e,    Greetiwade,  8    Dana 

1 4M*    It  may  hare  been  proper 

t  aki  prikiscase  of  Brown  p.  Crra- 

,  U>  deelare  thai  the  law  of 

k  as  to  interest  wontd  be  treats 

}  as  thai  of  England  In  the 


absence  of  e^dtnc«;  that  rule  may 
hai'e  been  in  keeping  with  the  prin- 
ciple of  presumption.  (Sw  howorcr 
Male  r.  lloberts,  3  Enp-  1G3»  where 
Lord  KIdon  refuji^i  to  prf>sume  that 
the  law  of  Scotland  was  the  fiame  as 
that  of  England  In  respect  of  a  defence 
uf  inf  aucy  to  an  action  for  money  paid 
to  the  defeiidantV  u^e  to  obtain  his 
release  from  m\\^^  '  for  debt.) 

But  it  id  quit'^  31  inf?  to  say 

that  ratesof  ii     ^  f   late  of 

the  Union  will  i'^'  r,.trM'K;n'-i  the  seme 
an  at  home  unleas  evidence  is  adduced 
to  the  contrary.  The  difference  be- 
iween  rates  of  interest  in  tlie  eastern 
and  the  western  states,  for  instaiioe,  is 
well  Itnown;  and  the  rates  in  states 
near  each  other  oft^n  vary. 

It  jji  no  jujitiiicatifm  of  presumption 
in  favor  of  the  domentic  law  in  such 
caMcs  that  the  domestic  law  must  be 
applied  because  the  court  haa  no  other 
on  which  to  act,  as  was  »aid  In  Allen 
II,  Watwn,  2  Hill,  S.  Car,  810;  and 
see  Harris  v.  Allnutt,  12  La,  4<!ir>;  Kor> 
rii  t^  HarrtA,  15  Cal.  22($;  for  that  as- 
sumes that,  the  court  must  act  at  all 
events.  It  is  00  more  required  of  the 
court  to  act  upon  failure  of  proof  of  a 
fact  of  that  Icind  than  of  any  other. 
If  Uie  party  on  whom  rests  the  bordea 
of  proof  fails  to  produce  tatlsfiaelfif^ 
etideiiee  eonoentiag  the  rate  of  Isle* 
fesithe  ihoatd  net  be  allowed  blereik 
The  eoari  eanaet  know  what  to  award 
him,  and  it  has  00  right  to  act  in  the 
dark  more  than  in  oilier  cases*  It  is 
enough  thai  judgment  for  tlie  princi* 
pel  sum  eaa  be  rendered;  so  £»  the 
plaiatifl  eoniea  within  proper  pre* 
sumption. 

With  regard  lo  damagte  forbreeeh 
of  contract,  the  same  principhi  should 
pre?ail;  the  plainAflF,  in  th«  aheenee  ol 
erldeaee  of  any  rule  of  law  upon  the 
suhjeet,  may  well  call  upon  the  jury  or 
judge  to  give  htm  reieottihiedameges, 
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referable  to  the  court,  and  the  object  of  the  proof  of  foreign  kws 
is  to  enable  the  court  to  instruct  the  jury  what,  in  point  of  law, 


not  80  much  because  that  would  be  the 
rule  iu  a  case  arising  in  the  jurisdic- 
tion of  the  forum  as  because  in  all 
probability  that  would  be  the  rule  in 
the  foreign  state. 

Indeed  if  the  fact  is  not  improbable 
in  the  particular  case,  it  may  safely  be 
presumed  that  the  common  law  pre- 
vails in  another  state,  excepting  states 
that  were  adopted  into  the  Union  with 
another  system  of  law  already  in  ex- 
istence, as  in  the  case  of  Florida,  Louis- 
iana, and  Texas.  Norris  v,  Harris, 
15  Cal.  226,  252;  Roethke  v.  Philip 
Best  Brewing  Co.,  33  Mich.  340;  Web- 
ber  V.  Donnelly,  Id.  469;  Winslow  t?. 
Brown,  7  R.  I.  95;  Stout  v.  Wood,  1 
Blackf.  71;  Titus  r.  Scantling,  4 
Blackf.  89;  Smith  v.  Peterson,  63Ind. 
243;  Lichtenberger  r.  Graham,  50 
Ind.  288;  Trimble  u.  Trimble,  2  Ind. 
76;  Smith  v.  Muncie  Bank,  29  Ind. 
158;  Johnson  v.  Chambers,  12  Ind. 
102;  Crake  r.  Crake,  18  Ind.  156; 
Southwestern  R.  Co.  r.  Webb,  48  Ala. 
585;  Brown  v,  Camden  R.  Co.,  83 
Penn.  St.  310;  Klinck  v.  Price,  4  W. 
Va.4;  McDougald  v.  Carey,  38  Ala. 
320;  Cubbedge  v.  Napier,  62  Ala. 
518;  Meyer  v.  McCabe,  73  Mo.  2:)0; 
Carpenter  v.  Grand  Trunk  Ry.  Co., 
72  Me.  388.  See  Du  Val  v.  Marshall, 
30  Ark.  230. 

Thus  with  regard  to  defamatory  lan- 
guage it  is  presumed  that  the  common 
law  prevails  in  a  sister  state.  Stout 
V.  Ward,  supra.  So  with  regard  to  the 
validity  of  submitting  differences  to 
arbitration,  whether  oral  or  written, 
sealed  or  not  sealed.  Titus  v.  Scant- 
ling, supra.  So  also  it  is  presumed,  in 
absence  of  evidence,  that  the  succes- 
sion to  a  trust  estate  upon  the  death 
of  the  trustee  of  an  express  trust  is 
governed  in  another  state  by  the  com- 
mon-law rule.  McDougald  v.  Cary, 
38  Ala.  320.  Also  the  like  presump- 
tion concerning  the  liability  of  a  com- 


mon earner  for  failing  to  deliver  goodSi 
Southwestern  R.  Co.  ©.  Webb,  48  AU. 
585 ;  Brown  v.  Camden  R.  Co.-,  83  Penn. 
St.  316.  So  of  the  effect  of  part  pay- 
ment by  one  joint  debtor  for  hifl  per- 
sonal discharge  merely.  Winslow  v. 
Brown,  7  R.  I.  95.  So  of  the  right  at 
common  law  to  seU  liquor.  Roethke 
V.  Philip  Best  Brewing  Co.,  83  Mich. 
340 ;  Webber  c.  Donnelly,  Id.  469.  And 
the  law  merchant  is  presumed  to  exist 
in  another  state.  Dunn  p.  Adams,  1 
Ala.  527.  And  this  even  in  Looisiaoa, 
in  a  suit  upon  a  foreign  bill  of  ex- 
change with  regard  to  demand  and 
protest.  Donegan  r.  Wood,  49  Abi 
242.  The  law  applied  in  these  cases, 
it  will  be  observed,  is  not  the  lex  fori, 
but  the  general  and  uniform  rule  of 
the  common  law  or  the  law  merchant, 
presumably  the  true  law  because  of 
probability. 

But  the  presumption  of  the  ezisU 
ence  of  the  common  law  even  in  states 
where  it  has  always  had  an  existence 
should  be  taken  within  limits,  as  has 
already  been  intimated.  It  should 
be  applied  only  when  based  on  proba- 
bility ;  it  should  never,  it  is  conceived, 
be  applied  as  it  was  in  Alford  v.  Baker, 
53  Ind.  279,  where  it  was  held  that  it 
must  be  presumed  that  the  common 
law  as  it  existed  before  the  stat.  of 
Anne,  rather  than  the  law  merchant, 
prevailed  in  a  sister  state  in  a  question 
of  liability  on  a  promissory  note.  Xor 
should  it  be  applied  where  it  is  proba- 
ble that  it  has  been  abolished,  or  rather 
where  the  presumption  of  its  existence 
is  not  strong,  as  in  the  case  of  the 
common-law  rule  that  a  wife's  person- 
alty vests  on  marriage  in  her  husband. 
Proof  of  the  existence  of  that  rule 
should  clearly  be  required,  though 
there  is  authority  to  the  contrary. 
Smith  V.  Peterson,  63  Ind.  243;  Lich- 
tenberger V.  Graham,  50  Ind.  2S8; 
Meyer  v,  McCabe,  73  Mo.  236.    Pre- 
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is  the  result  of  the  foreign  law  to  be  applied  to  the  matters  in 
controversy  before  them.    The  court  are  therefore   to  decide 


sumption  of  the  existence  of  the  com- 
nion  law  is  not,  it  is  conceived,  an 
mrbitrary  rule  of  law,  but  like  presump- 
tion in  other  cases;  it  should  be  raised 
if  the  facts  make  it  reasonable,  other- 
wise not. 

It  would  seem  doubtful  also  in 
firinciple  whether  a  court  could  act 
where  the  common  law  to  be  applied 
was  itself  unsettled.  But  courts  have 
in  such  cases  assumed  to  determine 
the  law  to  be  applied.  Crake  v.  Crake, 
18  Ind.  150.  And  see  Chase  r.  Alli- 
ance Ins.  Co.,  9  Allen,  311,  where  the 
doctrine  of  the  English  courts  upon  a 
question  of  a  Scotch  contract  was  re- 
jected, though  there  was  no  clear  evi- 
dence of  the  Scotch  law.  See  also 
National  Bank  r.  Green,  <33  Iowa,  140. 

In  foroe  cases  the  courts  have  gone 
a  great  length  in  refusing  to  yield  to 
presumption.  Thus  in  Thompson  r. 
Ketcham,  8  Johns.  (N  .Y.)  18J),  Kont, 
C.J.,  speaking  for  the  court  in  a  suit 
upon  a  promissory  note  governed  by  the 
law  of  Jamaica,  refused  to  presume 
that  infancy  would  be  a  good  defence  to 
the  action  by  that  law ;  following  Male 
w.  Roberts,  3  Esp.  103,  already  referred 
to,  where  Lord  Eldon  refused  to  enter- 
tain a  like  presumption  concerning  the 
law  of  Scotland.  It  is  not  to  l>o  sup- 
posed that  these  cases  would  l)e  fol- 
k>wed  on  a  ({uestion  of  the  coninion 
law  of  England;  though  it  should  not 
l<e  overlooked  that  the  deftMice  of 
infancy  in  some  of  \U  particulars  is 
by  no  means  agree<l.  In  (Jilbreatli  r. 
liunce,  65  Mo.  349,  it  may  Im;  nr»tic«MK 
the  court  refused  to  n»ceive  evid«*nce  of 
a  foreign  law  giving  majority  to  one 
«Ik>  by  the  lex  fori  would  be  an  infant, 
—  a  df>ubtful  decision. 

On  the  other  hand  presumption  has 
fforoetinies  been  raise<l  that  htatutnry 
law  prevails  in  another  state  like  that 
<»f  the  forum,  or  (what  is  murh  the 
tiling)  that  in   the  absence  of 


evidence  of  the  foreign  law  a  domestic 
statute  may  be  applied  to  the  question 
in  hand.  Xorris  r.  Harris,  15  Cal. 
220,  252;  Hickman  r.  Alpaugh,  21 
Cal.  225;  Hill  v.  Wilker,  41  Oa.  44f). 
And  see  the  doubts  in  McCulloch  v. 
Norwood,  58  N.  Y.  502;  Harris  r. 
White,  81  N.  Y.  5:52;  Wilcox  Co. 
r.  Green,  72  N.  Y.  17.  This  view  of 
presumption  has  however  gi»nerally 
l)een  repudiated.  Thus  no  presump- 
tion is  raised  from  the  lex  fori  of  the 
existence,  in  another  state,  of  law  au- 
thorizing actions  for  damage  for  tlie 
death  of  near  kindred  caused  by  neg- 
ligence. McDonald  r.  Mallory,  77 
N.  Y.  546;  Whitford  v,  Panama  R. 
Co.,  23  N.  Y.  405;  I^eonard  r.  Colum- 
bia Nav.  Co.,  84  N.  Y.  48.  Nor  will 
any  presumption  \ye  raised  of  the  ex- 
istence in  another  state  of  usury  or 
penal  laws.  Cutler  p.  Wright,  22  N.  Y. 
472;  I..eake  r.  Bergen,  27  N.  J.  Eq. 
300;  Campion  p.  Kille,  15  N.  J.  Eq. 
476;  Stark  Bank  p.  Pottery  Co.,  31  Vt. 
Ill;  Flanagan  r.  Packard,  41  Vt  561 ; 
Hull  r.  Augustine,  23  Wis.  38-3.  Nor 
of  the  existence  of  statute  making  wa- 
gers on  horse-racing  illegal.  Harris  p. 
White,  81  N.  Y.  532.  And  generally 
that  presumption  is  not  raised  concern- 
ing the  existence  of  statute  law  abroad, 
see  Doe  d.  Holman  p.  Collins,  1  Ind. 
21;  Johnson  p.  Chambers,  12  Ind. 
102;  Ellis  p.  Maxson,  19  Mich.  ISO; 
(Ireat  Western  Ky.  Co.  r.  Miller.  M. 
305;  Kling  r.  Fries,  33  Mich.  275; 
Flato  r.  Mulhall,  72  Mo.  522;  .Mur- 
phy r.  Collins,  121  Ma-^n.  O;  Alvll  p. 
I>out:lass,  4  Denio  (\.  Y.)  3o5. 

Hut  it  api»ears  to  1k»  too  sweeping  to 
deny  presumption  altf»g»'ther  in  re.;ard 
to  foreign  statutory  law.  The  exist- 
ence of  the  Sunday  law  may  well  U» 
pn»snmcd  in  the  v.i-iouH  states.  Hill 
p.  Wilker,  41  CJa.  4  If).  So  it  may  pn»- 
jHjrly  lie  presumed  that  registration 
laws  exist  in  all  the  stites,  that  con- 
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what  is  the  proper  evidence  of  the  laws  of  a  foreign  country; 
and,  when  evidence  is  given  of  those  laws,  the  court  are  to  judge 
of  their  applicability,  when  proved,  to  the  case  in  hand.^  (a) 

1  De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  (Md.)  193,  219.  But  see  Brackett 
r.  Norton,  4  Conn.  517.  In  Trasher  v.  Everhart,  3  Gill  &  J.  (Md.)  2a4, 242, 
the  court  said:  *  It  is  in  general  true  that  foreign  laws  are  facts  which  are  to 
be  found  by  the  jury.  But  this  general  rule  is  not  applicable  to  a  case  in 
which  foreign  laws  are  introduced  for  the  purpose  of  enabling  the  court  to 
determine  whether  a  written  instrument  is  evidence.     In  such  the  eridence 

veyances  of  land  must  be  in  writing, 
and  that  verbal  leases  of  land  for  a 
period  exceeding  three  years  will  not 
be  enforced.  And  so  of  such  other 
statutes  and  parts  of  statutes  as  are 
known  to  be  sufficiently  uniform  and 
general ;  such  perhaps  as  some  of  the 
fundamental  principles  of  the  statutes 
making  void  conveyances  in  fraud  of 
debtors.  See  Hickman  v.  Alpaugh, 
21  Cal.  225. 

An  exception  in  regard  to  the  ne- 
cessity of  proving  the  foreign  law  is 
said  to  exist  where  that  law  was  once 
the  law  of  the  forum,  as  in  the  case  of 
a  question  arising  in  Louisiana  of  the 
law  of  Spain.  Pecquet  v.  Pecquet,  17 
La.  An.  204,  227;  Malpicar.  McKown, 
1  La.  254;  Arayo  v.  Currell,  Id.  532. 
Ill  the  two  cases  from  1  La.  '  the  law 
of  the  place  of  the  contract  (Mexico), 
which  was  the  Spanish  law,  had  been 
the  prevailing  law  of  Louisiana,  and 
the  court  therefore  had  judicial  know- 
ledge of  the  law  of  Spain.'  In  Berlu- 
chaux  V.  Berluchaux,  7  La.  539,  the 
court  say:  '  Although  the  Spanish  law 
has  no  longer  any  force  in  the  state  of 
Louisiana  since  the  repealing  act  of 
1828,  yet  having  been  considered  pre- 
viously the  law  of  this  country,  so  far 
as  it  was  not  abrogated  or  altered  by 
statutory  enactments,  we  may  still, 
without  violation  of  the  rule  which  re- 
quires foreign  laws  to  be  proved  as 
facts,  assume  some  knowledge  of  it.* 
According  to  this  doctrine  it  would  for 
example  be  proper  to  assume  in  West 
Virginia,  in  the  absence  of  proof,  that 
a  statute  re-enacted  in  that  state  from 
Virginia  still  prevailed  in  Virginia. 


The  same  presumption  iudeed  would 
probably  arise  with  regard  to  a  statute 
enacted  in  Michig^  from  the  laws  of 
New  York.  Perhaps  it  might  also  be 
presumed  that  a  rule  of  the  ooromou 
law  in  West  Virginia  derived  fpon 
Virginia  still  prevailed  in  the  latter 
state.  So  too  it  may  be  presumed  that 
a  law  of  Massachusetts  which  prevailed 
before  the  separation  of  the  state  d 
Maine  prevails  still  in  Maine.  See 
Ely  V.  James,  123  Mass.  36. 

The  objection  to  presumption 
arising  from  the  domestic  law  has  d 
course  no  application  to  the  qneste 
of  the  construction  to  be  put  upoifa 
foreign  law  actually  proved.  The  best 
evidence  of  the  meaning  of  such  law 
is  the  construction  put  upon  it  by  the 
courts  of  the  foreign  state.  Niagara 
Bank  v.  Baker,  15  Ohio  St  68;  Leo- 
nard p.  Columbia  Nav.  Co.,  84  X.Y. 
48;  Jessup  v.  Carnegie,  80  N.  Y.  441; 
Hunt  r.  Hunt,  72  N.  Y.  218;  Grant e. 
Clay  Coal  Co.,  80  Penn.  St.  208;  Ster- 
enson  r.  Payne,  109  Mass.  378 ;  Botau- 
ico  Medical  College  p.  Atchinson,41 
Miss.  188.  See  Ames  r.  McCamber,  124 
Mass.  85.  But  see  National  Bank  r. 
Green,  33  Iowa,  140.  But  if  no  such 
evidence  is  at  hand,  the  domestic  tri- 
bunal may  well  apply  to  it  the  con- 
struction which  has  already  been 
applied  in  the  state  to  the  same  lan- 
guage, unless  indeed  there  was  some- 
thing special  and  peculiar  in  the 
circumstances  of  the  domestic  law. 
Smith  p.  Bartram,  11  Ohio  St  690; 
Niasrara  Bank  v.  Baker,  supra;  Hall 
t7.  Pillow,  31  Ark.  32. 

(o)  See  Donegan  v.  Wood,  49  Ala. 
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6uL»,  l*ro>\f  nf  F'Tftffn  Law8*  —  As  to   the  manner  of  proof, 
mtut  vary  accuiLiiiig  to  circumstances.     The  geuenil  princi- 

mlwmjB  goes  In  the  firit  in«iance  to  the  courts  which*  U  Uie  evidence  be  clotr 
aitd  Qo^otiinklictcd,  mmy  %iid  ought  to  dricide  i^hat  the  forpigii  law  is^  aiid 
seeonllog  to  lU  detenninjitioti  on  Uiat  (subject  oilmit  or  reject  tho  inntm* 
■amt  of  writing  aji  eWdence  to  the  jury.  It  is  offered  to  the  court  to  doU*r^ 
iaIim  s  qiMsUon  of  law,  — ^thc  liduiiHuibiltty  or  itmdmbusibility  of  ci*ruuu  e^U 
to  tho  jury.  It  is  true  tlint  if  what  the  foreign  Uw  is  be  n  tnait'ir  of 
,  tho  ciMirt  may  JiHiliua  dectdiug  it,  and  may  inform  the  jury  that  if 
Mkfe  U*e  foreign  Uw,  tittempted  to  be  provetl^  pxista  tm  iiUegvd,  theo 
tiwf  Oilgkl  lO  receire  the  instrument  in  evidence.  On  the  contrary,  if  th«>y 
lifcpiilii  billeft  that  ffuch  id  not  the  foreign  1a w,  thev  should  reject  the  instru* 
nmnl  ai  erldeuci!*  L»  not  foreign  law  ofiTered  iu  all  caj^c«  to  instruct  the 
eotirt  bi  matter!!  of  law  material  to  the  {loint  in  iJiaueV  Can  ttie  ouurt 
pfoperty  Imve  it  to  the  jury  to  find  out  what  tlio  law  i»,  ant!  apf>ly  it  to  this 
caae?  Loni  \f  "-*•■"!,  Ui  Mo»tyn  v.  Fabrigas,  Cowp.  174»  said:  '*The  way  of 
knowing  fur  m  by  admitting  them  to  \*e  i>roved  as  facta;  and  the 

moft  mittft  asaifti  ui^  jury  in  a«»certaining  what  the  law  ig.  In  the  abaettoe  ul 
mkwr  (iroof,  the  ooart  will  treat  tlie  foreign  law  as  being  like  our  law  na  to 
K||Miti0i   on  oontraota  and  interei»L'* '    Leavwwortli  i^.  Enwkway,  2  Hdl 

~    9Btt  1 


[Y,)^U 


I 


^I3s  CMl  Bank  tr.  0amr,  20  Md. 
S97;  Eliii«  r,  Ilakar.  09  Utu^,  233; 
BMomm  w,  Dauchy,  S  Barb.  (N.  V.) 
SO*  B«t  whan  the  ovidtnoe  eotwiata  of 
Cbi  pavDl  Uattmnny  of  experts  as  to  the 
or  provailing  eonBtmction  of 
or  as  to  any  point  of  un* 
written  bw,  the  jury  mm\  determine 
wbai  tbii  fpnvtgn  law  is,  as  In  the  caie 
el  any  ecmtroverted  fact  depending 
m^om  like  testimony.  Rline  9*  Baker^ 
M  Mas.  ITAO;  llolman  r.  King,  7  Met. 
(Meaa.)  a^;  Dyer  9,  Smith,  12  Conn. 
afti;  Uoom  9,  Gwyun«  5  Ired.  (N\  C  } 
197;  lograltAin  p.  Uart,  U  Ohio,  255* 
Beit  Um  ^(pimMtMon  of  tho  eiperta, 
imI  ttit  q[tteili0oe  ol  oompetenc}'  of 
erlilnieew  mitil  be  paased  upon  by  tlie 
epiirt ;  mmI  when  ttit  eridenoe  admitted 
esQilaleeatifaly  of  a  written  document^ 
Haloto,  or  iwikM  opinion,  tlie  quo$- 
Ibo  of  ile  (soiislniet^n  and  i-fTect  is 
lor  Ibe  ooart  alone.  Kline  v.  Baker, 
m  Ifaei.  3^;  Churoh  r.  HubbaH,  2 
.  I»7;  IH  Homv.  I'hillipfis,  10 
B.  L.  €.  01^ t;  Bremer  r.  Freeman,  10 
Moore,  P,  C.  'Mm\  People  v.  Lumbi  rl, 
Mlfilu  Zmi  State  p.  Jackson,  2  Dtr. 


(K.  C.)  5flS;  Owen  v.  Boyle,  15  lieu 
H7.  in  a  late  English  ov?©  (Vt  Sora 
r,  PhilUrw  111  a.  L.  C.  GL'4)  Iwioro  the 
Unti»e  of  Lords  it  was  held  thai  when 
a  eontmet  im  uiaiie  in  a  foreign  oonntiy 
and  in  a  foreign  language,  an  English 
court,  baring  to  construe  it,  must  firel 
obtain  a  translation  of  tlie  insimmimt} 
wpcondly,  an  explanation  of  tlie  temia 
of  art,  if  any,  used  in  it;  thirdly,  tsn* 
deuce  of  the  foreign  Uw  applicable  to 
it;  and  fourthly » evidenoe  of  any  pecu- 
liar ntles  of  construction  which  may 
extiti  in  that  hiw;  and  mti«t  th^n  ffMU 
ii.^  -      .  .ry 

p[,  I  lid 

c*>untrm!titin  mu^i  U5  a  niatU'r  lA  judg' 
ment  on  Uio  pari  of  thtf  jud^t*;  it 
is  not  a  cjnostton  of  fart  to  Ut  prtjr«?*l 
by  the  month  of  witiie»«^H.  Tnited 
States  r.  l^IcKa^,  L.  H.  3  Ch.  79,  m. 
Thv  construction  of  a  contract  hi  noth* 
ing  moni  than  tJie  gatliering  of  the 
tntf^ntion  of  tlie  [larties  to  it  from  the 
words  usinI*  If  the  law  applicable  to 
the  case  has  ascribed  a  poetiltar  mean* 
ini;  to  fiarticular  wordA,  tlie  partlee 
using  tliaoi  uimI  be  bouad  by  thai 
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pie  is,  that  the  best  testimony  or  proof  shall  be  produced  which 
the  nature  of  the  thing  admits  of;  or,  in  other  woi-ds,  that  no 
testimony  shall  be  received  which  presupposes  better  testimony 
behind,  and  attainable  by  the  party  who  offers  it  This  rule 
applies  to  the  proof  of  foreign  laws,  as  well  as  of  other  facts. 
But  to  require  proof  of  such  laws  by  such  a  species  of  testimony 
as  the  institutions  and  usages  of  the  foreign  country  do  not  ad- 
mit of,  would  be  unjust  and  unreasonable.  In  this,  as  in  all 
other  cases,  no  testimony  is  required,  which  can  be  shown  to  be 
unattainable.^  (a) 

640.    Written  Laws.  —  Generally  speaking,  authenticated  co- 
pies of  the  written  laws,  or  of  other  public  instruments  of  a 

1  Church  17.  Hubbart,  2  Cranch,  237. 

the  text  of  the  foreign  law  itself,  es- 
pecially if  skilled  witnesses  are  not 
offered  to  speak  to  its  terms  or  inter- 
pretation. See  United  States  p.  M^ 
Rae,  L.  R.  3  Ch.  79,  86 ;  Nelson  ». 
Bridport,  8  Beav.  627;  Lindo  r.  Beli- 
sario,  1  Hagg.  Con.  216;  Dalrymplci. 
Daliymple,  2  Hagg.  Con.  51;  Bremer 
w.  Freeman,  10  Moore,  P.  C.  306;  Di 
Sora  i;.  Phillipps,  10  H.  L.  Cas.  641. 
Lord  Brougham'*8  meaning  simply  is 
that  upon  a  question  of  doubtful  in- 
terpretation of  foreign  written  law  the 
testimony  of  skilled  witnesses,  when 
offered,  should  be  received  along  with 
the  text. 

(a)  See  Isabella  r.  Pecot,  2  La.  Ann. 
39  L  The  books  of  reports  of  another 
state  are  admissible  evidence  of  thelaw. 
Ames  17.  McCamber,  124  Mass.  85.  A 
witness  appearing  as  an  expert  in  fo- 
reign law  may  state  the  law  without 
producing  it  in  print.  Or  he  may  pro- 
duce a  copy  of  the  statutes  of  the  foreign 
state,  referring  to  them  to  refresh  hii 
memory.  Barrows t'.  Downs, 9  R.1. 146; 
Sussex  Peerage  Case,  supra.  The  fo- 
reign law  may  be  proved  by  anyj^r- 
son ,  though  not  a  lawyer  or  not  baring 
filled  public  office,  who  has  beeo  in  a 
position  to  render  it  probable  that  he 
would  make  himself  acquainted  with 
it.  American  Ins.  Co.  r.  Roseuagle, 
77  Penn.  St.  507. 


meaning;  but  if  there  is  no  established 
sense,  the  intention  must  be  collected 
in  the  ordinary  manner  from  the  lan- 
guage employed;  and  therefore  the 
meaning  of  a  foreign  instrument 
(cleared  of  the  difficulty  of  technical 
terms)  cannot  be  a  fact  to  be  proved ; 
it  is  at  the  utmost  merely  a  probable 
opinion  of  the  witnesses  as  to  the  con- 
struction which  would  be  likely  to  be 
put  upon  it  by  the  foreign  tribunal. 
And  if  a  judge  is  implicitly  to  receive 
the  opinion  of  the  witnesses,  or  of  the 
majority  of  them,  they  in  fact  perform 
his  office,  and  construe  the  instrument 
for  him.  The  office  of  construction  of 
any  written  instrument,  whether  fo- 
reign or  domestic,  brought  into  con- 
troversy before  an  English  tribunal, 
properly  belongs  to  the  judge.  In  the 
course  of  the  trial  in  the  Sussex  Peer- 
age Case,  11  CI.  &  F.  115,  Lord 
Brougham,  speaking  in  the  House  of 
Lords  to  the  question  of  the  right  of  a 
particular  witness  (whose  testimony 
concerning  certain  foreign  law  was 
offered)  to  look  into  a  book  of  the  law 
in  testifying,  said  in  approval  that 
'  the  House  has  not  organs  to  know 
and  to  deal  with  the  text  of  the  foreign 
law,  and  therefore  requires  the  assist- 
ance of  a  lawyer  who  knows  how  to 
interpret  it.'  It  is  not  however  to  be 
inferred  from  this  that  the  court  has 
not  the  independent  right  to  examine 
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foreign  government,  are  expected  to  be  produced.  For  it  is  not 
to  be  presumed  that  any  civilized  nation  will  refuse  to  give  such 
copies,  duly  authenticated,  which  ai'e  usual  and  necessary  for 
the  purpose  of  administering  justice  in  other  countries.  It  can- 
not be  presumed  tliat  an  application  to  a  foreign  government  to 
authenticate  its  own  edict  or  law  will  be  refused  ;  but  the  fact 
of  such  a  refusal  must,  if  relied  on,  be  proved.  But  if  such 
refusal  is  proved,  then  inferior  proofs  may  bo  admissible.^ 
Where  our  own  government  .has  promulgated  any  foreign  law 
or  ordinance  of  a  public  nature'  as  authentic,  that  may  of  itself 
be  sufficient  evidence  of  the  actual  existence  and  terms  of  such 
law  or  ordinance.^ 

641.  Usual  Mode  of  Authentication.  —  In  general,  foreign  laws 
are  required  to  be  verified  by  the  sanction  of  an  oath,  unless 
they  can  be  verified  by  some  other  high  authority,  such  as  the 
law  respects  not  less  than  it  respects  the  oath  of  an  individual.^ 
The  usual  mode  of  authenticating  foreign  laws  (as  it  is  of  au- 
thenticating foreign  judgments)  is  by  an  exemplification  of  a 
copy  under  the  great  seal  of  a  state ;  or  by  a  copy  proved  to  be 
a  true  copy  by  a  witness,  who  has  examined  and  compared  it 
with  the  original ;  or  by  the  certificate  of  an  officer  properly 
authorized  by  law  to  give  the  copy  ;  which  certificate  must  itself 
also  be  duly  authenticated.^  (a) 

»  Church  r.  Huhbart.  2  Crancb,  237,  233. 

*  Talbot  r.  Seetnan,  1  Crancb,  39. 

•  Church  r.  llubbart,  2  Crancb,  237;  Hrackett  v,  Norton,  4  Couu.  517; 
II«in)ifiiead  r.  RcimI,  6  Conn.  46J»;  Dyor  r.  Smith,  12  Conn.  384. 

«  Church  r.  Hubbart.  2  Crancb,  23S;  Packard  v.  Hill,  2  Wend.  (N.  Y.) 
411;  Uncoln  v,  Battellc,  6  Wend.  (N.  Y.)  475. 

(«)  In  many  American  states,  by  Ftwtcr  (N.  H.)  410),  while  in  others 

exi«ress  statutory  enactment,  printed  it  bad  l>e(Mi  held  that,  iude)HMident  of 

or»j»ieiiof  the  statut«*s  of  any  otb«T  state,  such  provision,  foreign   written   laws 

puqMjrting  to  Ik5  published  by  autbo-  can    lie  proved  only   by  an  exempli- 

rity.  are  admitted  as  prima  facie  evi-  fication    pn>i»erly   certified,    and    ilie 

deuce  of  such  laws.    Maine  Ilev.  Stat,  printed    statute- Utoks   oi    f^ucli   htate 

e.    133,   s.  47;    Conn.    liev.    Stat.   c.  are  not  admissible.     Packard  r.  Hill, 

1<>,  s.  131:   Ct)mi»aret  r.  Jernegan.  5  2  Wi»nd.  (N.  Y.)  411;    (banoine   r. 

Blackf.  (III.)  375.     And  in  wmie  states  Fowh-r,  3  Wend.  (N.  Y.)  173;  Church 

this  practice  prevail-*,  even  without  the  r.    Ilubbart,   2  Crancb,  23t»;  State  r. 

autiioritv  of  a  si»ecial  statute  (Kmery  Twitty.  2  Hawks  (N.  C.)  441 ;  Bailey  r. 

r.   Berry,  8  Foster  (N.  H.)  4Nr,,  and  MrlKmell,  2  Harrinjj.  (IM.)3I;  Vjui 

cases  cit**<l:  Barkman  r.   Hopkins,  6  Busk  irk  r.  Muluch,  3  Harris  in  (X.J.) 

Eugli^  ii^\)L.)  157;  Lord  i*.  Staples,  3  164;  Brackettr.  Nurtou,  4  Cuuu.  517; 
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•642.  Unwritten  Laws. —  But  foreign  unwritten  laws,  costoma, 
and  usages  may  be  proved,  and  indeed  must  ordinarily  be  proved, 
by  parol  evidence.  The  usual  course  is  to  make  such  proof  by 
the  testimony  of  competent  witnesses,  instructed  in  the  laws, 
customs,  and  usages,  under  oath.^  (a)  Sometimes  however 
certificates  of  persons  in  high  authority  have  been  allowed  as 
evidence  without  other  proof.*  (6) 

643.  Public  Seal.  —  It  seems  that  the  public  seal  of  a  foreign 
sovereign,  affixed  to  a  writing  purporting  to  be  a  written  edict 
or  law  or  judgment,  is  of  itself  the  highest  evidence  of  its  au- 
thority, and  the  courts  of  other  countries  will  judicially  take 
notice  of  such  public  seal,  which  is  therefore  considered  as  prov- 
ing itself^  ((;)    But  the  seal  of  a  foreign  court  does  not  prove 

1  Church  V.  Hubbart,  2  Cranch,  237;  Dalrymple  v.  Dalrymple,  2  Hagg. 
Appx.  p.  15-144;  Brush  v,  Wilkins,  4  Johns.  Ch.  (N.  Y.)  620;  Mostp  v. 
Fabrigas,  Cowp.  174. 

«  In  re  Dormoy,  3  Hagg.  Ecc.  767,  769;  Rex  v.  Picton,  80  Howell's  State 
Trials,  515-673;  The  Diana,  1  Dods.  95,  101,  102. 

»  Lincoln  v.  Battelle,  6  Wend.  (N.  Y.)  475;  Griswold  v.  Pitcairn,  2  Conn. 
85;  Church  v.  Hubbart,  2  Cranch.  238,  239;  Anon.,  7  Mod.  66;  United  Sutes 
V.  Johns,  4  Dall.  416;  Appleton  v.  Lord  Braybrook,  6  M.  &  S.  34;  Black  v. 
Lord  Braybrook,  6  M.  &  S.  39. 

Hempstead  (7.  Reed,  6  Conn.  480.  But  tow  v,  SequeviUe,  5  £xch.  275.  Bat 
in  a  case  decided  by  the  Supreme  Court  it  is  not  indispensable,  as  we  have  seen 
of  the  United  States,  a  copy  of  the  (note  (a)  p.  870),  that  the  witness  him- 
Civil  Code  of  France,  purporting  to  self  should  have  been  a  practising  law- 
be  printed  at  the  royal  press,  Paris,  yer,  if  he  is  possessed  of  sufficient  in- 
and  received  in  the  course  of  our  in-  formation  on  the  subject.  American 
temational  exchange,  with  the  indorse-  Ins.  Co.  v,  Rosenagle,  supra;  Vander 
ment  *  Le  Garde  des  Sceaux  de  France  Donckt  v.  Thellusson,  8  C.  B.  812; 
h  la  Cour  Supreme  des  Etats  Unis,'  Hall  i;.  Costello,  48  N.  H.  176;  Pick- 
was  held  admissible  as  evidence  of  the  ard  v,  Bailey,  26  N.  H.  152. 
law  of  France.  Enuis  v.  Smith,  14  (6)  And  it  has  been  thought  that 
IIow.  400.  the  peculiar  relation  in  which  the 
(a)  See  American  Ins.  Co.  v.  Rose-  American  states  stand  to  the  common 
nagle,  77  Penn.  St.  507;  Regina  v,  law  of  England  might  require  some 
Povey,  14  Eng.  Law  &  Eq.  549 ;  Kenny  modification  of  the  rule  first  above  laid 
r.  Clarkson,  1  Johns.  (N.  Y.)  385, 394;  down.  Carnegie  p.  Morrison,  2  Met. 
Hosford  V,  Nichols,  1  Paige  (N.  Y.)  (Mass.)  404,  Shaw,  C.J.  And  in 
220;  Isabella  V.  Pecot,  2  La.  Ann.  391;  Louisiana  it  has  been  held  that  the 
De  Bode's  Case,  8  Q.  B.  208.  The  courts  of  that  state  would  not  require 
knowledge  required  of  the  witness  proof  of  the  common  law,  but  would 
must,  it  seems,  have  been  acquired  gather  it  from  the  most  authentic 
by  actual  experience  in  the  foreign  books  and  treatises  on  that  subject 
country,  and  not  by  mere  theoretical  in-  Young  v,  Templeton,  4  La.  Ann.  254. 
struction  in  a  foreign  university.   Bris-  (c)  So  in  America  the  seal  of  one 
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tsalf,  and  therefore  it  must  be  established  as  such  by  competent 
M»Uoiaiiy<>  There  w  an  exception  to  thU  rule  in  fnvor  uf  courtu 
pf  admiralty,  which  being  courts  of  the  law  of  nations,  the 
arts  of  other  countries  will  judicially  take  notice  of  their  bcal 
Irilhotit  positive  proof  of  its  authenticity.^ 

944.  Bf^ulatiotui  in  the  United  sStiita  as  between  thu  Stat44.  — 
The  mode  by  wbioh  the  lawB,  records,  and  judgmcntii  of  the 
i  states  composing  the  American  Union  aie  lo  be  vcri* 
been  preasci'ihed  by  congre!»ii,  pursuant  to  an  authority 
iretk  in  the  constitution  of  the  United  States.  It  is  therefore 
holty  unnece8»(ary  to  dwell  upon  thiti  Buhject,  as  these  regular 
are  properly  a  part  of  our  own  niuniL^ipal  law,  and  do  not 
y  belong  to  a  treatise  on  International  law.*  (a) 
645*  Ccnclusian,  —  And  here  these  Commentaries  on  this  in- 
ig  branch  of  public  law  are  brouglit  to  a  close.  It  will 
to  the  learned  reader,  upon  a  general  survey  of  the  sub- 
t,  that  many  questions  are  still  left  in  a  distressing  state  of 
certainty  as  to  the  true  principlea  which  ought  to  regulate 
decide  them.  Different  nations  entertain  dilTcrent  doctrines 
id  different  usages  in  regard  to  tbem.  The  jurists  of  different 
untries  hold  opinions  opposite  to  each  other,  as  to  some  of  the 
fuiMlamental  principles  which  ought  to  have  a  universal  opera- 
on  ;  and  the  jurists  of  the  same  nation  are  sometimes  as  ill 


_jLilsrk.  £v.  pt  2,  a.  92;  Dehifielf!  e.  Hand,  3  Johm.  (N.  T.)  310;  De  Sobry 
iLaistre.  2  Hsur.  k  J.  (Md.)  193;  Henry  v.  Adey,  3  Esst,  221;  Aadtews 
'I  Coweu  (N.  Y.)  620,  note. 

•  8ei  Yflslon  v.  Fry,  5  Cnuicb,  835;  Therop«on  r,  SteiwaH,  3  Conn.  171, 

•  8ss  oo  Uds  snbjoct  tho  set  of  coiigpress  u(  20th  ut  May,  n0O»  c.  It,  and 
i  id  ol  eoQgress  of  tha  27tli  of  Murch,  1801.  c.  M;  3  8tory  Const,  s.  \2Q7- 
1;  Aodmrs  v,  Hm^oU,  4  Cowvn  (N.  Y.)  520*  527,  note. 


I  to  an  afit  of  tho  Isgltlalitre 
itecU,  ftnd  imparU  sbaolate  V6* 
i  ihm  eomiM  of  snotber  sUte ;  hut 
i  oitisl  b«  m  aeal  viUld  st  oom- 
I  kw,st»d  not  merely  an  improsiion 
f  f  which  ui  toniti  Btmlm  U  made 
for  sotns  porposss.    Coll 
ID«ilo(N,Y.)a7a   And 
ef   Roebsiter  v.  Gniy,  2 
{(n,  Y.)  227;  Fsrmws*  Bank  9. 
3  mil  (NY.)  193;  WftlMi 
r.  9  Foster  (N*  H)  47L 


(a)  But  thi»  sots  of  con^rcsa  on  this 
tabjc^t  have  boon  held  nut  to  apply  lo 
tbo  Cnitfid  Statet  ooorti;  iad  Ibm* 
foni  the  records  ol  a  district  eoart  of 
the  I7nited  Slaict  may  b«  pxovvd  b  a 
itato  ooiuri,  limply  by  a  copy  undo'  the 
Mat  of  the  court  witbont  f  ukber  aliei* 
tatlon.  Bm  Adam»  9.  War.  33  r 
4  HI ;  WUUiffis  V.  WUktt,  U  P^. 
229. 
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agreed  among  themselves.  Still  however  with  all  these  deduc- 
tions, it  is  manifest  that  many  approximations  have  been  already 
made  towards  the  establishment  of  a  general  system  of  interna- 
tional juiisprudence,  which  shall  elevate  the  policy,  subsene 
the  interests,  and  promote  the  common  convenience  of  all  na- 
tions. We  may  thus  indulge  the  hope  that  at  no  distant  period 
the  comity  of  nations  will  be  but  another  name  for  the  justice  of 
nations,  and  that  the  noble  boast  of  the  great  Roman  orator  may 
be  in  some  measure  realized :  '  Non  erit  alia  lex  Romae,  alia 
Athenis,  alia  nunc,  alia  posthac ;  sed  et  omnes  geutes  et  omni 
tempore  una  lex,  et  sempiterna,  et  immortalis,  continebit/  ^ 

*  Cicero,  Fragm.  de  Bepub. 
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ABANDONMENT,  mere,  does  not  destroy  domicil 54  a 

ACCEPTANCES,  of  different  obligation  in  England  and  Leghtm       ...    356 
by  what  law  governed 446,  478,  479 

ACCESSORY,  to  commission  of  crime  in  foreign  State 

ACTIONS,  real,  in  the  Roman  law,  what 749 

concurrent,  before  different  foreign  tribunals 832  c 

personal 749 

mixed % 749 

where  brought  by  the  Roman  law 750-753 

division  of,  by  Boullenois 769 

ACTS  done,  validity  of,  depends  on  lex  loci 84,  99, 167 

ADmNISTRATION, 

principal  and  ancillary,  liability  on  bonds 716  rf 

double  case  where  property  is  in  England,  and  husband  and  wife 
die,  he  not  having  reduced  it  to  possession 725  a 

ADmNISTRATORS  AND  EXECUTORS, 

who  correspond  to,  under  tlie  Roman  law 711 

their  title  good,  all  the  world  over,  according  to  Lord  Kames      .    712 

their  title  docs  not  extend  beyond  their  territory 713 

no  suit  can  be  brought  by  or  against  them,  in  virtue  of  foreign 

letters       717-732 

ancillary,  funds  collected  by,  to  what  debts  appropriated    i      717-727 

collecting  debts  iu  another  State,  liable  de  son  tort 722 

whether  liable  for  assets  received  abroad  and  brought  into  such 

State 727 

foreign,  voluntary  payment  to,  when  a  valid  discharge  .     .   732,  733  a 

where  they  remit  property  to  pay  legacies 732,  734 

may  sue  in  their  own  names,  for  personal  property  reduced  into 

possession 735,  735  e 

may  sue  in  their  own  names  upon  negotiable  notes 736 

ancillary,  are  subordinate 736 

where  property  of  the  deceased  is  in  transitu  at  his  death  .    .  737,  738 
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case  of  stage-coaches  in  different  States,  &c.,  belonging  to  the 

deceased 7S8 

ancillary,  force  of  judgment  against 739, 739 « 

where  real  securities  are  converted  into  personal  assets      ...   741 
what  law  is  to  govern  the  priority  of  debts  and  the  marshalling  of 

assets 742-745 

which  estate  shall  be  charged  with  debts    .    .    .     685-687,  746, 747 
consideration  of  the  American  law  npon  questions  between  pnn- 

cipal  and  ancillary  administrators 740tf 

ADMIRALTY,  COURT  OF,  judgments  of,  in  rem 813 

the  effect  of  its  seal 872 

ADOPTION 142fl 

ADVANCES,  MUTUAL,  by  merchants  of  different  countries      ....   382 

AGENT,  FOREIGN,  contracts  made  by 383, 385 

ALIEN,  dowable  according  to  the  lex  rei  sitae 630 

ALIMONY 3134 

ALLEGIANCE,  natural,  what 23 

local,  what 24 

AMBASSADORS,  retain  their  domicd      57 

ANCILLARY  ADMINISTRATORS.    (^  ADjraisTRAXOBS.) 
ANTENUPTIAL  OFFSPRING,  their  Umitation  by  the  Scotch  law  .    .    .   112 

APPOINTMENT,  power  of 650fl 

ARREST,  when  it  belongs  to  the  remedy ^    .    .    ,    .  784-786 

ASSETS,  DOMESTIC,  how  affected  by  foreign  administrations     .    .    .  713-722 
ASSIGNEE   OF  DEBT,  when  he  may  sue  in  a  foreign  country  in  his  own 

name,  ornot 501,  558,  559,  561,  573,  779,  782 

ASSIGNEES   OF  BANKRUPT,  whether  they  can  sue  in.their  own  names 

in  a  foreign  country 573,579,782 

ASSIGNMENT  OF  DEBTS,  by  what  law  governed    .    .    .  558-561,  779-784 

notice  of,  when  necessary  to  debtor        555,  558, 

561,  779,  782 

ASSIGNMENTS,  of  foreign  liabilities,  right  to  sue  upon 501-505 

of  an  Irish  judgment 501,  7S2 

general,  under  bankrupt  and  insolvent  laws,  effect  of  .  565-588 
(See  Bankrupt  Laws.) 

by  marriage 581 

for  benefit  of  creditors 543  a 

operation  upon  property  in  different  States 543  a 

how  far  delivery  important 543  a 

priority  between  assignments  and  attachments    ....    561 

ATTACHMENT,  before  notice  of  an  assignment 555 

of  chose  in  action 562  a 

ATTAINDER,  disability  from 840 

AUTHENTICATIONS  of  contracts  must  be  according  to  the  lex  loci    .    .    343, 

851,  861 
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BALANCES  between  merchants  of  different  countries 383 

BANK   STOCK,  its  locality 543 

BANKRUPT  LAWS,  FOREIGN 

discharges  under 433,  4S6  a 

assignments  under 565 

whether  they  have  a  universal  operation 565,  566 

opposite  opinions  of  English  and  American  courts 565 

reasoning  of  the  English  courts  in  favor  of  their  universality    565-570 

authorities  in  support  of  the  English  doctrine 569,  570 

opinion  of  Lord  Eldon 570 

propositions  established  in  the  English  doctrine 571 

reasoning  of  the  American  courts  against  their  universality      573-576 

contrary  doctrine  held  in  France  and  Holland 576 

where  confirmatory  conveyance  by  bankrupt  to  his  assignees  .    .    577 
whether  they  operate  a  transfer  of  personal  property  in  this 

country 578-589 

priority  of  domestic  creditors 570-583 

case  of  bankrupt  partners  resident  in  different  countries    .     .    .    580 

distinction  between,  and  State  insolvent  Uws 487 

the  latter  bind  only  residents  and  such  as  submit  to  the  juris- 
diction       493 

BENEFIT  OF   INVENTORY,  what 710 

"  BIENS,"  its  meaning  with  the  civilians 13, 13  note,  843,  533 

BILL  OF   LADING,  — contract  of  what  phwje 385 

BILLS  OF  EXCHANGE,  with  blanks  to  be  filled  in  a  foreign  country     .    394 

damages  upon 438-450 

when  payable  and  indorsed  in  different  ooi\ptries     446 
how  governed  as  to  the  incidents  of  payment      .  493, 

503,  506 
their  protest,  by  what  law  governed     .    .      505,  506 
notice  of  protest,  by  what  law  governed  .    .     .    505 
{Se€  Neootijlble  Ixstbuxehts.) 

BIRTHPLACE,  how  it  affects  domicil 47 

citizenship 55 

BLOOD   RELATIONS,  marriage  between 188,  193, 194 

"  BONA,"  its  meaning  with  the  civilians 533 

BONDS,  IIEIUTABLE,  what  is  Scotch  law 513 

whctlicr  payabb  out  of  the  real  or  personal  es- 
tate   035,  696,  747 

BOULLENOIS,  Mr.  Henry  has  borrowed  fn>m 14,  799,  note  3 

his  principles  as  to  territorial  jurisdiction 81 

capacity  of  persons 79.  SO 

foreign  contracts 3i3 

foreign  judgments 835,  836 

BRIDGE  SHARES,  their  locality 543 

BURDEN  OF  PROOF,  as  to  a  change  of  domicil 53 
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CA5AL  SHARKS,  their  locaHtj ^ 

CAPAaXY   OF   PERSONS 67-183 

law3  regulating,  treated  by  the  cinliaos  as  personal 67 

law3  regulating,  of  two  sorts §3 

universal,  what 6S 

special,  what 68 

determined  by  the  original  domiol 68 

disagreeing  opinions  of  the  foreign  jurists 69-84 

as  to  minority  and  majority 70,  77, 92 

distinctions  as  to,  between  movables  and  immovables        71-74, 513, 

514,  515 

where  a  change  of  domicile 77-84 

opinions  of  Boulknois  and  Merlin 79,  SO 

Hnbems 82-84 

best  established  doctrines 84-169 

acts  done  in  the  place  of  domicil  to  be  judged  of  by  the  kws 

there 84 

to  contract,  by  what  law  determined 170o 

capacity  of  the  domicO  is  deemed  to  exist  everywhere,  the  domi- 
cil being  unchanged 85-88 

modem  law  of  France  on  this  point 88 

the  domicil  being  changed,  the  capacity  is  changed 89 

distincticm  noticed  on  this  point 90,  91 

reasons  of  the  civilians  on  fixing  the  age  of  majority      ....     93 

no  universal  rules  on  this  subject 93-96 

opinions  of  the  Supreme  Court  of  Louisiana  examined  .     .     .    95-100 

English  rule  as  to  capacity  to  marry 101-liM» 

ease  of  British  minor  intermarrying  in  France 103-10«' 

law  of  actual  domicil  of  universal  obligation 106 

different  opinions  of  the  foreign  jurists 106-110 

general  principles  in  England  as  to  capacity  to  marry     .     .     .  110-113 

in  the  American  courts 114 

disabilities  from  minority  in  Continental  Europe 115 

infancy       115,  116,  172 

outlawry,  &c.,  in  England 117 

from  illcgitimacv,  according  to  the  foreign  jurists       117-152 

causa  professionis,  as  of  monks         .152 

slavery 153,  155, 173 

idiocy,  insanity,  and  prodigality 169-174 

ubiquity  of  the  Law  of  domicil  denied  by  the  Scotch  court      .     .    167 

rules  established  in  England  and  America 170-174 

whether  sentences  touching,  are  conclusive 817-SlO 

CATHOLICS,  their  views  on  divorces 281 

CESSIO  BONORUM,  what 4S2 

CHANCERY,  its  jurisdiction  over  foreign  lands  and  persons     .     .     .      757-759 

does  not  act  directly  upon  foreign  lands 759 

CHARGES  on  lands,  how  to  be  borne 513,685,686 
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ARITTES  for  foreign  purposes,  when  valid CC6 

ILDREN,  domicil  of 48,  and  notes  a,  e 

OSES  IX  ACTION,  not  assignable  bj  the  common  law  .    .    .    499-505,  512 

due  by  foreign  debtors,  assignment  of 555,  557 

assignment  of,  according  to  the  law  of  the  owner's  domicil    .    .    558 

how  Car  liable  to  process  of  foreign  attachmcDt 5G:B  a 

PATIONS    VlIS  ET  MODIS,   by  wliat  law  their  priority  is  dete> 

mined 760,  761.  793 

jurisdiction  given  by 760,  761 

nZENS,  who  are 55 

jurisdiction  over 754 

riL  DEATH,  disability  from 840 

riLIANS  use  the  term,  mixed  questions 10,  note  1 

their  discussions  of  the  conflict  of  laws 10 

their  division  of  statutes 11 

object  in  using  their  works 19 

their  systems  on  the  conflict  of  bws 27 

their  views  as  to  the  capacity  of  persons 67 

as  to  fixing  the  age  of  majority 93,  95 

on  foreign  contracts 316-323 

riABITATION,  illicit,  foreign  contracts  for 340 

[N,  contracts  payable  in 436 

LLISION  of  ships  of  different  nations  on  the  high  seas,  what  rule  is  to 

govern  in  a  case  of  a  conflict  of  kws 588,  599 

MITY  OF  NATIONS,  its  relation  to  questions  of  conflict  of  Uws     .    .      28 

question  as  to  the  pn>pricty  of  this  phrase 32-35 

a  proper  phrase 35 

not  the  comity  of  courts 35 

attempt  to  explain  the  extent  of  comity,  and  of  strict  obligation       36  a 

as  to  the  extra-territorial  force  of  laws 32-35,  374 

as  to  banknipt  kws 493,  494,  575 

what  it  allows,  as  to  movables 646,617 

VIMERCIAL  AGENTS,  their  domicil 57 

WMEHCIAL  CONTRACTS,  their  interpretation 373,374 

MMON   LAW,  the  Roman  bw  so  called 11 

MM  UNITY.   LAW  OF,  what 229.230 

to  what  pmperty  applied 2H-i')0 

prneral  ri'sult •>:,() 

whet  licr  real  or  personal 259-501 

d<x*s    not    attach    to  immovables   under    the 

common  law 034 

MPENSATION  by  the  Roman  law 792 

VIPETENCY   OF  A  WITNESS,  convicted  of  an  infamous  crime  in 

another  State SiO-S42 

SFLICT  OF  LAWS,  supposed  by  Iluberus  not  to  occur  often  under 

the  Romans 2 

traces  of,  in  the  Digest 3,  note  9 
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cppOfl«d  Vj  naiinnai  poucy    ....  341 

hr>w  afc!t«d  hy  prrxQ  rMraircd  hy  Lex  !cci  .     .     .     34^-351,  44S,  449 

rw^Tiiaitft  cf  stamps 34S-448,  853 

iiiui«r  t\^  Sumre  of  Truds,  their  Taliditr  dbroad     .        349,  350,  S51 

piMv>l,  th«r  vaiiditT  abroad 349,  351,  note  1,  855 

their  natxire,  ohtigation..  and  interprftacioa 349,  350 

their  natnre,  what  and  how  gOTerned 351,  356 

illostration  in  cases  of  wamntj 355 
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lACTS,  —  eoMiinued.  rAoa 

their  obligation,  what,  and  how  goyerned 356,  363 

misinterpretation  of  foreign  laws 363 

their  interpretation,  what,  and  how  goremed 363-374 

affected  bj  usage 363 

meaning  of  terms  wtaiUk  and  msamee 365,  366 

of  transient  persons,  how  governed 369,  370 

of  marriage  and  settlement,  their  interpretation    .    .    .  *  .      372,  373 

of  commei;ce,  tbeir  interpretation 373,  374 

governed  by  the  hiw  of  phice  of  performance 375,  376 

where  mutual  advances  and  balances 3S2 

made  bj  an  agent  abroad 383 

incidents  to  contracts,  wliat  are,  bj  what  rule  governed     .     .     .    496 

when  obligation  personal 498 

when  obligation  real 498 

with  merchants  abroad 385 

where  loan  and  security  are  in  different  States 393 

bills  of  exchange  with  bUmks  to  be  filled  in  a  foreign  country      .    394 

where  principal  and  sureties  are  in  different  States 394 

rules  as  to  interest,  (See  I>terest.) 395-424 

damages  ex  delicto 424 

different  currencies 425-438 

case  of  mixed  money 438 

negotiable  instruments  and  damages  thereupon     ....      438-451 
different  parties  should  not  be  subject  to 

different  rule  of  damages    .    .    .   425,  notes 
payable  and  mdorsed  in  different  coun- 
tries   446 

conflicting  opinions  of  New  York  and  Biassachusetts      .    .      449,  450 

their  effects  depend  upon  the  lex  loci 451 

as  in  the  case  of  liens 453 

priority  of  foreign  liens  not  conceded 451-474 

debts  are  payable  everywhere 476 

their  discharge  depends  upon  the  lex  loci 476-179 

(See  Discharges.) 

all  their  contequenret  do  not  accompany  them 480 

impairing  the  obligation  of 487 

principles  as  to  negotiable  instrumeuts 493-506 

(See  Negotiable  IxsTBUVEim.) 

respecting  personal  property  have  no  situs 507-500 

rcs|)ccting  real  property  arc  governed  by  the  lex  rei  site    .      510-532 
conflicting  opinions  of  foreign  jurists  upon  this  point  51  l-5.'U) 

how  dissolved,  when  by  lt»x  loci  contractus 494-40S 

when  by  lex  rei  sits 198 

jurisdiction  over  and  rrmcdies  upon 750-792 

(See  JuRisDicTiox ;  Remedies.) 

evidence  and  proofs  of 850-864 

(See  Evidence.) 
RATIONS,  FOREIGN,  when  they  may  sue  in  our  courts  779, 780  *.  r,  d 

by  what  Uw  their  contracts  governed 175  m 

meetings  of  shareholders,  &c 181^  ooto 

66 
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COVERTURE,  governed  by  the  lex  loci 173 

CREDITORS,  priority  of  domestic,  over  foreign  assignees     ....     679, 580 
distribution  of  effects  of  debtor  among,  by  what  roles  gOT- 

erned 455459 

CRIMES,  are  local  and  exclusively  punishable  where  committed     .    .      840-843 

different  doctrine  of  Hertius  and  Paul  Voct 843 

CRIMINALS,  FUGITIVE,  whether  a  nation  is  bound  to  surrender  them 

up 845-847 

CURATOR,  who  by  the  Roman  law 693 

CURRENCIES,  questions  arising  from  different 425-432 

case  of  mixed  money 43S 

D. 

DAMAGES,  in  cases  ex  delicto 424 

on  negotiable  instruments 4S8-450 

DAYS  OF  GRACE,  by  what  law  determined 492,506 

DEBTS,  when  payable  everywhere 476, 727 

have  no  situs  and  follow  the  person 507,  509, 559 

are  treated  as  movables 507,  509, 5S9 

charged  on  real  property  are  treated  as  immovables      510 

assignment  of,  how  and  when  valid 555-561 

are  transferred  by  the  law  of  the  creditor's  domicil  ....     559, 561 
when  discharged  by  payment  to  foreign  administrators   ...    727 

upon  what  estate  charged 746 

what  law  determines  their  priority 742-746 

when  an  extinguishment  ot 801-S07 

(See  LmiTATiONS.) 
DECLARATIONS,  oral  or  written,  of  person,  whose  domicil  is  m  question, 

evidence  of  intention 46,  note 

DEFENCES  (/&?<?  Discharges.) 

DELIVERY,   where  necessary  to  complete  a  sale 54S 

foreign  transfer  without,  invalid,  when 548-552 

DISCHARGES  AND  DEFENCES,  in  the  place  of  the  contract,  good 

elsewhere 476-479,792 

exception  to  this  rule 478 

from  matters  ex  post  facto 479 

from  bankrupt  and  insolvent  law 4S2 

{See  Bankeupt  Laws.) 

where  extinguishment  of  debt 4S2 

from  the  Roman  Cessio  Bonorum .    482 

how  affected  by  the  character  of  the  parties 484-493 

Constitution  of  the  United  States     .    .    .    4S7 

in  a  place  where  the  contract  was  not  made 488,  493 

when  by  the  lex  loci  contractus 493-494, 853 

when  by  the  lex  rei  sitae 495, 498 

of  indorsers,  how  governed 489-492 

limitations  upon  their  effects 494-495 
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DISCHARGES  AND  DEFENCES,  —  roii/tiiM»l.  rA« 

their  dependcuce  upon  the  comity  of  nations 494 

by  foluntary  payment  to  a  foreign  administrator 727 

DISCUSSION,  right  of,  what  it  is 45S 

effect  of,  in  a  case  of  conflict  of  hiws 45S 

DISSOLUTION  OF  CONTRACTS, 

may  be  by  lex  loci  contractus 493,  494,  853 

also  by  lex  rci  sit® 495-498 

DISTRIBUTION  AND  SUCCESSION.    (See  Succession.)     .    .      677-092 
DISTRIBUTION  of  effects  of  bankrupt  in  cases  of  conflicting  rights  of 

creditors 454,474,581,587 

of  personal  property,  by  what  rules 

governed 677-080,722-727 

of  real  property,  by  what  rules  gofemed ....      081-084 

DIVORCES,  regularly  obtained,  a  complete  dissolution  of  marriage     ...     276 

jurisdiction  to  give  validity  througliout  the  Union      .     .     .      308  a 

difficult  to  lay  down  rules  touching 276 

how  obtained  in  England 276 

ScoUand 276 

France 276 

America 276 

license  of  the  civil  Uw 276 

embarrassing  questions  under  this  head 277 

how  affected  by  the  national  cliaracter  of  parties    .     .     .      277,  278 

presence  in  ScotUnd 278-280,  284,  2S5 

diversities  of  foreign  bws  as  to 2S1 

views  of  Catholics 281 

Protestants 282 

not  systematically  treated  by  the  continental  jurists    ....    282 

under  the  French  law,  discussed  by  Merlin 283 

best  discussed  by  English  and  Scotch  courts 284 

between  parties  not  domiciled  in  Scotland 284,  285 

Scotch  doctrine  not  recognized  in  England 285,  287 

the  animus  manendi  necessary  to  give  jurisdiction 287 

marriage  after  Scotch  divorce 2S5 

questions  dlHCiissnl  by  the  Scotch  courts 289,  290 

reasoning  of  the  Scotch  courts 290-i92 

not  sanctioned  in  Eni^land 2\ii 

English  marriages  not  dissoluble  in  Scotland     ....       29:2.  710 
whether  go  vernal  by  tlic  lex  loci  of  marriage    ....       289-290 

how  treated  in  Mass.ichusctts 31)6 

regulated  there  by  the  actual  domicil 300 

also  in  New  York 309 

prohibition  agoiiuit  marriage  after ;  penal  disability ;  no  extra- 
territorial force 117 

properly  gnintable  only  where  parties  domiciled  at  the  time  the 

causK*  occurs 314 

ex  parte  decrees  of  divorce  of  no  force,  however  obtained,  or 

upon  wliatever  grounds 

DGICESTIC  CREDITORS,  their  priority  over  foreign  assignees  .     .      579,  580 
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DOMEdL,  wfutf 40-66 

in  die  ^^i^wmn  Lav , 41 

(iftmpd  bj  cbe  French  jniists 4i 

ceaideoce  xad  intens  to  reuuun  constitute 55 

roLea  &»r  decermimiig •   .     .    .    47,  5i 

the  place  of  hinh 47 

of  aa  fneghimaie  child 4S 

of  minors iS 

of  widows      .     .- 50 

where  a  person  Utcs 50 

remoTal  with  intent  to  reside 50 

where  a  married  man's  fkaulj  liyes 51 

of  an  onmanied  man 53 

residence  must  be  Tolnntary 53 

mere  intention,  without  remoyal  and  vice  versa 53 

once  acquired,  remains 53 

principles  in  respect  to  residence  in  different  countries    .    .     55-66 

(Sw  National  DoMicni.) 
how  it  a&da  the  capacity  of  persons  .    .    67,  75-93,  106, 15&-168 

(See  Capacitt  of  Pebsons.) 
how  it  afEects  marriage.    (See  Makriaoe.) 
the  incidents  of  marriage. 
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matrimonia],  what 271-274 

oommerdal,  or  trade,  what 41,  note 

of  owner  governs  personal  property 534r-541 

its  transfer 542,  558-561 

of  testator  governs  wills  of  personal  property,  ....      641-648 

(See  Wills.) 
of  intestate    governs  the  successions    to  personal    prop- 
erty      677,678,679,680 

(See  Succession.) 
of  the  ward  limits  the  power  of  the  guardian  over  hb  per- 
son       694-701 

DOWER,  determined  by  the  lex  rei  sit® 630 

DBAWER,  according  to  what  law  liable 491 
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EFFECTS  OF  CONTRACTS,  depend  upon  the  lex  loci 451 

ENEMY'S  PROPERTY,  contracts  to  cover 341 

EVIDENCE  AND  PROOFS,  formaUties  of  the  lex  loci  required      .     345-350. 

448,850 

of  foreign  instruments S50 

of  instruments  executed  before  a  foreign  notary 850 

where  persons  interested  and  parties  are  competent  witnesses 

abroad S50 
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EVIDENXE  AND  VROOTS  —  roniiMued.  pam 

what  fonnalitics  of  uuivcrsal  obligation 859 

in  cases  of  forcif^u  protest,  registration  of  deeds.  Statute  of 

Frauds,  and  stamps 852,  856,  note 

mercliauts'  books,  when  evidence  or  not       855-861 

distinction  between  facts,   and  evidence  by  which  facta  are 

proved 855  a 

where  fMirol  proof  is  admissible  or  not 855 

few  traces  on  subject  of  foreign  evidence  in  the  reports  .    .    .    851) 

of  foreign  wills  and  personal  property 863 

foreign  laws  must  be  proved  as  facts  to  the  court         863,  864, 

869,  note 
must  be  the  best  the  nature  of  the  case  will  admit         86U,  870, 

870  0 

of  foreign  written  laws 870,  871,  871  tf 

of  foreign  unwritten  laws 872,  872  a,  6 

bj  means  of  the  seal  of  a  foreign  sovereign,  of  a  Court  of 

Admiralty,  &c 872,  873,  note 

of  the  laws,  records,  and  judgments  of  the  different  States 

of  the  United  States 873 

EXCHANGE,   rate  of.  on  foreign  contracts 424-428,  429,  note  1 

EXCOMMUNICATION,  how  it  affccU  the  capacity 117,173 

EXECUTIONS,  form  of.  bcrlongs  to  the  remedy 787,  788 

effect  of  cluingc  of  domicil 714  a 

EXECUTORS,  authority  of,  conferred  by  will,  not  by  Probate  Court  .    .    .  714  a 

EXECUTORS,  FOllEIGN,  case  of  note  indorsed  by 604,736 

not  recognized  until  after  filing  copy  of  probate  of  will    .    .    .    676 
{Sfe  Admin LSTiiATOiis.) 

exemption  kiws  relate  to  remedy 793  a 

EXTRA-TERRITORIAL  FORCE  OF  LAWS  ....    8,  22-25,  16S,  375 

dei>ends  upon  comity 31-39,  375 

on  wliat  grounds  supported 727 

EXUERE  PATRIAM,  right  of  English  subjects 643 


F. 

riXTURF-S.   belong  to  the  realty 641 

FOREIGN  ADMINISTRATIONS 710-747 

(Sre  Adkinistratioks.) 

FOREIGN  CONTRACTS.     (.W  Costruth.) 

FOREKiN  JUlKiMENTS.    (S^  Judokexts.) 808-839 

FOREIGN   LAW  (.SV^  Cosfuct  or  Laws.) 

FOREIGN   LAWS,   have  no  extra-territorial  force,  proprio  vigore     ...    8,  9 

ipiDniucc  of 96,  309 

mi.'sinterpn'tatitm  of 302 

niiiM  be  prf>vrd  to  llic  court  as*  facts **0:i-*»r,s 

against  morality  and  State  {Kdicy 32S  tf,  531 
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FOREIGN  REVENUE  LAWS,  contracts  in  evasion  of    ....      331,332 

not  regarded 338 

FOREIGNERS,  jurisdiction  over 756,757 

FORMS  AND  SOLEMNITIES  OF  INSTRUMENTS, 

governed  by  lex  loci S45,  349,  350, 448 

FRAUD,  judgment  may  be  impeached  for 820, 829 

FRAUDS,   STATUTE  OF,  contracts  under,  their  validity  abroad         349,350, 

607,  852,  860, 861 

FUGITIVES,  whether  nations  are  bound  to  surrender  up     ....      845, 847 

how  dealt  with  in  American  States 848  « 


G. 

GARNISHMENT,  writ  of,  when  judgment  on,  binding  on  third  persons .    .   765 

GRACE,  DAYS  OF,  by  what  law  governed 492,506 

GUARANTEES,  according  to  what  law  liable 359 

GUARDIANS,  who  by  the  Roman  law 693 

authority  over  the  person  of  a  ward  confined  to  the  place  of 
his  domicil 694-701,  702  e,  818 

authority  does  not  extend  to  foreign  immovable  property  700, 

701 

whether  they  may  change  the  national  domicil  of  the  ward  .    702 

have  no  absolute  rights  in  foreign  jurisdiction 697  # 

H. 

HEIRS,  under  the  Roman  Law,  who 710, 711 

can  take  immovable  property  only  by  the 

lex  rei  sitae 711 

natural  sou  heir  to  father,  when  .  .  .  .  67S  a 
"HEIRS  OF  THE  BODY,"  &c.,  how  to  be  construed  abroad  .  .  371,684 
HENRY,    Mr.,    has    borrowed,   without    acknowledgment,    from    Boulle- 

nois 14,  798 

HERITABLE  BONDS,  in  Scotland,  wliat 513 

whether    payable  out    of  the   real    or    personal 

estate 685,686,747 

HORNING,  what  by  the  Scotch  law 760 

case  of  judgment  after,  without  actual  notice       ....       761-765 

HUBERUS,  his  three  axioms       .     .     .     .     , 29 

authorities  approving  his  axioms 35 

undervalued 31 

HUSBAND  AND   WIFE,  capacities  of,  by  wliat  law  governed     .     .    .     67-S4 

effect  of  change  of  domicil  of 76,  77,  S7 

HYPOTHECATION,  by  what  law  reguhited 455 

when  it  has  priority  or  not 452,  474 

when  it  adheres  .to  property 562,  563 

when  governed  by  lex  fori      .........    792 

(iSfetf  Lien.) 
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PAOB 

IDIOCY,  capacity  in  case  of 169, 174 

IGNORANCE  of  the  laws  of  a  foreign  country,  its  consequences  .     .     .96,  369 
ILLEGAL  CONTEACTS  cannot  create,  directly  or  indirectly,  good  cause 

of  action 340  a 

ILLEGITIMATE  CHILDREN,  their  domica .47 

how  affected  by  the  after  marriage  of  their  parents     .     .       312-174 
their  disabilities  according  to  foreign  jurists      ....      118,  119 

cannot  make  a  will  in  Scotland 645 

ILLICIT  COHABITATION,  foreign  contracts  for 340 

IMMOVABLES,  capacity  of  persons  as  to 71-74,514 

heritable  bonds  are 513,  541 

ground  rents  are 541 

what  are  to  be  deemed,  is  determined  by  the  lex  rei 

sit® 539,  541,  629 

foreign,  whether  governed  by  the  law  of  the  matrimonial 

domicil 630,  631 

wills  of,  governed  by  the  lex  rei  sitae 653-676 

{See  Wills.) 

succession  to,  governed  by  the  lex  rei  sits 681 

{See  Succession.) 
authority  of  a  foreign  guardian  does  not  extend  to    .    .    .    701 
{See  Real  Pbopertt.) 

IMPRISONMENT,  when  it  belongs  to  remedies 784-787 

INCEST,  how  it  affects  marriage 110, 188-197 

by  the  law  of  nature 188-195 

by  the  positive  law 195 

what  constitutes  incest  determined  by  the  law  of  each  State  for 

itself 192 

cannot  be  cured  by  celebrating  marriage  abroad 

INCIDENTS  TO  CONTRACTS,  what  are 451 

INDORSEE,  FOREIGN,  right  of  action  in  his  own  name   ....      499-505 

INDORSEMENT  by  a  foreign  executor 504 

INDORSERS,  according  to  what  law  liable 359,  489-192 

must  be  charged  according  to  lex  loci 491 

INFAMY,  how  it  affects  capacity 116, 117,  173,  840 

INFANCY,  when  a  discharge       477 

INFANTS,  their  domicil,  {See  Minces.) 47 

when  bound  by  contracts  made  iu  foreign  countries     .     95, 106,  107 

INHABITANT,  what 57  ^ 

INJURIES  to  immovables 771,772* 

INSANITY,  capacity  in  case  of 169 

INSTRUMENTS,  forms  and  solemnities  of,  by  what  law  governed    .     345,  350, 

449 
INSURANCE  STOCK,  its  locaUty 542 
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INTERNATIONAL  LAW,  maxims  of,  {See  Maxims.) 21-38 

comity  of  nations 28-38 

the  axioms  of  Huberos 29 

its  foundations 33 

{See  Conflict  op  Laws.) 
INTEREST,  is  to  be  according  to  the  law  of  the  place  of  performance  of 

contract 383^,395-398,422,423 

when  usurious  or  not 423 

distinction  as  to,  put  by  Boullenois 404, 405 

governed  by  the  lex  loci 405,  423 

embarrassing  cases  as  to 406,  407  . 

double  meaning  of  lex  loci 408 

general  rules  affecting  foreign  contracts 422-424 

INTERPRETATION    OF   FOREIGN    CONTRACTS,    what   and  how 

governed 363-375 

INTERPRETATION  OF  FOREIGN  WILLS    .    .     661-676,686,690,691 
INTESTATE,  succession  and  distribution  of  his  property       ....      677-691 

{See  Succession.) 

IN  TRANSITU  property,  by  what  law  governed 737-739 

INVENTORY,  BENEFIT  OF,  what 710 

IRISH  JUDGMENT,  assignment  of 601,782 


JEWS,  singularity  of  their  usages 198 

JUDGMENT,   IRISH,  assignment  of 501,782 

JUDGMENTS,  FOREIGN,  of   what   force  where    different    administra- 

tions 739,741 

form  of,  belongs  to  the  remedy 787 

various  questions  arising  under 808,  S32  c 

of   a    competent    tribunal    valid    according    to    Vattel    eveir- 

where 809,834 

courts  must  have  jurisdiction  over  the  cause  and  parties     .      809-S12 

are  conclusive  upon  immovables 812,  813,  819 

movables  within  their  jurisdiction    .     .      813,  817 

whether  conclusive  upon  incidental  points 817,  817 « 

in  questions  of  capacity 818 

in  cases  of  marriage  and  divorce       .     .      819,  820 
{See  Divorce  —  Marriage.) 

may  be  impeached  for  fraud      .     .* 820,  829,  830  « 

when  sought  to  be  enforced  and  when  set  up  in  bar,  distinction 

between  these  cases 821,  822 

distinction  of  Lord  Kames  between  suits  sustaining  and  dis- 
missing claims 82-4, 825 

this  distinction  not  recognized  in  the  common  law 825 

when  sought  to  be  enforced,  whether  conclusive  ....  825-828 
held  conclusive  by  Nottingham,  Hardwicke,  Kenyon,  &c.  .  825-528 
held  examinable  by  Mansfield,  Eyre,  BuUer,  &o 827 
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UDGMENTS,  FOREIGN  —  ron/wwfrf.  faos 

inclination  of  English  courts  to  maintain  their  conclosiTeness  827 

reasoning  in  favor  of  their  conclusiveness 82S,  829 

held  examinable  in  America 829,  830 

of  different  States  of  the  United  States 822,  829  a,  831 

no  distinction  m  the  common  law  whether  between  citizens  or 

foreigners 833 

doctrines  of  the  foreign  courts  and  jurists 834-S39 

doctrines  of  Boullenois 835-837 

could  not  formerly  be  enforced  in  France 837,  838 

now  examinable  in  France 838 

their  validity  in  HoUand 838,  839 

or  decree  appointing  tutor  to  minor  not  impeachable  collaterally 

by  debtor  of  minor 819  a 

bow  £ar  operate  in  rem 812  a,  811  a,  816  a 

estabUshiag  pedigree  binds  all  persons    ........      819  a 

not  merger  of  cause  of  action  in  England 823  a 

secus  among  sister  states 823  a 

CEISDICTION,  over  parties  in  cases  of  divorce.     {See  Ditobce.) 

where  actions  must  be  brought  by  the  Roman  law     .    .    .      750-753 

by  the  common  hiw  .    .    .      753,  754 
depends  upon  the  person  or  thing  being  within  the  territory    .    .    754 

over  persons 754-765 

citizens  at  home 754,  755 

citizens  abroad 755 

resident  foreigners 756 

over  corporations 178,  not© 

refused  by  some  nations  over  foreigners 756,  757 

over  foreigners  within  territory,  applies  to  suits  purely  personal       757 

of  chancery  over  foreign  lands  and  persons 757-759 

does  not  act  directly  upon  foreign  lands       .     .      759-760 

by  citations  viis  et  modis,  posting,  homing,  &o 760 

where  judgment  after  homing  and  no  actual  notice  of  the  suit  761-764 

where  property  of  non-residents  is  attached 765 

possessed  by  every  nation  over  property  within  its  territory     766,  768 

exclusive  over  immovable  property 768-772 

how  treated  by  Boullenois 769 

byVattcl 770 

by  the  common  Uw / 771 

over  the  cause  and  (tarties,  necessary  to  every  judgment  809-'*  12 

{See  JuoGMKNTS.) 809  A 

L'RISDICTION.  TERRITORIAL 21 

principles  of  Boullenois  as  to 21,  22 


K. 

AMES,   LORD,  hb  views  on  the  titir  of  administrators 712 

his  distinction  as  to  foreign  judgments      .    .     .    .      824,  825 

NOWLEDGE  of  the  illegal  purpose  of  a  contract 333,  336 

of  foreign  bws 96,  369,  370 
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LAWS,  variances  of,  among  different  nations If  2, 26 

LAW  OF  NATIONS,  not  recognized  by  the  nations  of  antiquity  ....  2, 5 

this  accounted  for  by  Huberus       2 

its  gradual  rise S-5 

its  importance  in  the  present  times 6, 7 

conflict  of  laws  an  important  branch  of 9 

LAWS,  FOREIGN,  ignorance  of 96,  369, 370 

misinterpretation  of       363 

must  be  proved  as  facts  to  the  court     ....     863, 864 

LEASEHOLDS  of  chattel  interests  in  land  classed  as  immovables  ...     629  a 

LEGACIES,  how  interpreted 430-436,660-676 

in  what  currency  payable 430-436 

LEGITIMACY,  determined  by  the  lex  loci  of  the  marriage  112, 173, 174, 181  note  1 

LEGITIMATION     ....    118  note  2, 121  note  3, 126  note  2, 138  a,  142  « 

LETTER  OF  CREDIT  ABROAD,  by  what  law  governed 333 

LEVITICAL  DEGREES,  recognized  by  the  English  Statute 194 

LEX  FORI.    (&<?  Remedies.) 782-794 

LEX  LOCI,  traces  of,  in  the  Roman  Digest 3,  note  2 

(/Sf^  Conflict  or  Laws — Contbacts.) 

LIENS,  when  regulated  by  the  lex  loci 452 

foreign  cannot  have  priority 452-472 

when  they  adhere  to  the  property .      562-564 

when  regulated  by  the  lex  fori 792 

LIMITATIONS,   STATUTES  OF,  belong  to  remedies 793 

their  object  and  policy 794 

suits  by  foreigners  must  be  brought  within  the  time  prescribed 

by  them 794,796 

objections  of  the  foreign  jurists  to  this  rule 796-801 

extinguish  the  right  of  action 798 

when  they  extinguish  the  claim 79S-S05 

where  title  to  property  has  become  final  by  possession,  and 
there  is  a  removal  to  another  jurisdiction,  with  a  longer  pro- 
scription  801 

LIQUOR  CONTRACTS 340a,  34lr 

LIVERMORE,   Mr.,  bis  Dissertations  on  Contrariety  of  Laws       .    .    11,  note  1 
LIVINGSTON,  Dr.,  his  Dissertation  on  Marriage  with  a  Wife's  Sister    .    .    194 

LOAN  AND   SECURITY,  when  in  different  States 392 

LOCALITY  OF  BANK   STOCK,  &c 5^2 

LOCALITY  OF  TRIALS,  distinctions  as  to W 

LOTTERY  CONTRACTS 341* 

LUNATICS,  their  capacity 173,174 

domicil  of       . 48  <;,  115,  note  4 
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FAOI 

AJOBITY,  age  at  wliich  attained 68,  note  i 

whether  that  of  the  domicil  preTafls     ...     71,  75-78,  91,  93,  95 

reasons  of  the  civiliaus  on  iii&g  age  of 93,  94 

cases  in  Loui:iiana  as  to 95-100 

determined  by  the  lex  loci 170 

AURIAGE,  distinction  between  the  ceremony  and  the  onion  in  wedlock      215  a 

English  rule  as  to  capacity  for 101-106 

of  British  minors  in  France •     103,  lOS 

principles  in  England  as  to  capacity  for 112-114 

American  courts •     114,  115 

of  parents  of  illegitimates  m  Scotland 113,113 

governed  by  the  lex  loci  .     .     .    .     109,  113,  170, 172,  173,  187,  292 

how  affected  by  incest Ill,  18S-197 

a  favored  contract 184 

a  coHMeiuual  contract 185, 186 

a  matter  of  municipal  regulation 185,  187 

of  priests  and  nuns 152,  153  a 

essentials  must  conform  to  law  of  domicil 215,  220,  note 

three  exceptions  to  the  rule  that  the  lex  lod  gOTcms      .     .      188-201 

(1st)  in  cases  of  incest  and  polygamy 188-196 

between  kindred  prohibited 188-196 

(2d)  when  prohibited  by  positive  law  through  policy      ....    197 
(3d)  when  celebrated  in  desert  or  barbarous  coontries  aooord- 

iug  to  the  law  of  domicil 198 

this  exception  based  upon  necessity ,      199,  200 

at  the  Cape  of  Good  Hope 199 

of  Briti:ih  subjects  in  foreign  settlements 200 

grounds  of  the  rule  that  the  lex  loci  governs 201 

the  rule  supported  by  the  foreign  jurists 201,  202-205 

in  a  foreign  country,  between  persons  of  another  country  •      205-207 

Scotch,  by  parties  domiciled  in  T^ngUnr^ 207-215 

after  divorce  in  Scotland 207-215 

legislative  right  to  dissolve 275 

contracts  and  sottlcmcnts,  their  interpretation 372 

settlements,  effect  of 266  a,  267 

transfers  jM^rsonal  property  all  the  world  over 581,  582 

whrt  Iter  sentences  confirming,  are  universally  conclusive    .     .     .     818 

ARRIAGE— INCIDENTS  TO, 227-271 

divcrsifiiHl  ngulalions  as  to 227-229 

mainly  di.HCusM'd  by  Froland 227 

as  rrerulatctl  by  the  French  Code 229.  2:W) 

the  law  of  community      .     .  229,  230.  245-2  W.  233-261,  268,  note  3 

under  the  English  hiw 232 

liow  the  capacity  of  wife  is  affectrd  by  the  domicil 231 

how  the  cai>acity  of  the  wife  U  affected  by  changes  of  domicil  235 

opinions  of  the  forcicrn  jurists 235-23H 

as  to  the  pro])erty  of  husband  and  wife 2M) 

(1st)  where  there  is  no  change  of  domicil 210-250 
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MAREIAGE  — INCIDENTS  TO  —  continued,  ria 

general  result  of  tUe  reasomng 250, 251 

(2d)  where  a  cbange  has  taken  place Ul 

diversity  of  opinion 253-357 

no  question  has  arisen  before  the  English  courts  on  this  point     .   25S 

opinion  of  the  court  of  Louisiana 259-S65 

tacit  contract  as  to  matrimonial  domicil 260-270 

general  propositions  as  to  the  incidents  of  marriage  .     .    .      267-2/0 

matrimonial  domicil,  what 270-274 

how  far  regulates  rights  and  duties  springing  from  the  relation    .    259 

where  intention  of  an  instant  removal 273, 274 

case  of  a  runaway  marriage 273 

MARSHALLING  ASSETS,  by  what  law  governed 742-745 

MASTER  OF   SHIP,  authority  of 386,  387,  note  2,390 « 

MATRIMONIAL  DOMICILE,  what 270-274 

whether  it  governs  immovables  abroad 630, 631 

MAXIMS  OF  INTERNATIONAL   JURISPRUDENCE    ....     21-36 
(1st)  every  nation  has  exclusive  jurisdiction  within  its  own 

territory 21 

principles  of  Boullenois  under  tins  maxim 21, 22 

(2d)  no  nation  can  affect  property  or  persons  out  of  its  terri- 
tory        22-24 

exception  to  the  2d  maxim 23 

(3d)  the  force  of  the  laws  of  one  country  in  another  depends 

upon  the  laws  of  the  latter 25, 174 

(See  Conflict  of  Laws.) 
.   where  the  law  is  silent,  who  is  to  determine  in  cases  of  the  con- 
flict of  laws 25 

MERCHANTS,  FOREIGN,  contracts  with 392, 393 

MERCHANTS*  BOOK,  when  evidence  or  not  in  foreign  courts    .     .      861, 862 

MERGER,  of  cause  of  action  by  foreign  judgment 823  a 

by  judgment  in  different  American  States 823  a 

MINORITY,  whether  that  of  the  domicil  governs  universally        .  71,  75,  76, 78, 

91-93,  95, 96 

reasoning  of  the  civilians 92-94 

cases  in  Louisiana  as  to 95-100 

disabilities  from,  in  Continental  Europe 115,116 

determined  by  the  lex  loci  in  what  cases 170-173 

exceptions  to  this  rule 174 

MINORS,  their  domicil 47-52 

British  intermarrying  in  France 103-106 

who,  by  the  Roman  law 693 

their  capacity.     (See  Capacity  of  Persons  —  Mikgrity.) 
when  bound  by  contracts  in  a  foreign  country,  or  not     .    .    94-96, 

106-108 

change  of  domicil 70S,  708 « 

MISINTERPRETATION  OF  FOREIGN  LAWS,  effect  of      .     .      362, 363 
MIXED  ACTIONS,  what 749,753,754,771 
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FAOa 

MIXED  LAWS,  what 533,  592-594 

If  IX£D   MONEY,  case  respectmg 433,  note  2,  43S,  439 

MIXED  QUESTIONS,  a  term  of  the  civilians 10,  note  1 

MOBILIA  SEQUUNTUR  PERSONAM,  discussion  of  maxim  .    .    .      543* 
MONEY,  FOREIGN,  depreciation,  how  payment  to  he  made  in    .  425,  426,  439 

MONTH,  has  different  meanings 365 

MORALS,  contracts  against 340,  341 

MORTGAGES,  hj  what  law  goTerned 609  0 

are  personal  assets  in  Massachusetts       742 

MOVABLES,  capacity  of  persons  as  to 71-75,514 

whether  governed  hy  the  lex  rei  sitn 514-532 

whether  hiws  relating  to,  are  personal  or  real   ....      534-536 

follow  the  person  of  the  owner       335-537 

what,  when  annexed  to  immovables 541 

not  affected  by  foreign  hiws  except  through  comity    ....    647 
foreign  judgments  are  conclusive  upon,  when  within  their  juris- 
diction         813-815 

(Sm  Febsoival  Propertt.) 

MUTUAL  ADVANCES  AND  BALANCES,  between  merchants  of  dif- 

fercnt  countries 382 


N. 

NATIONAL  DOMICIL.    (See  Domicil.) 

principles  as  to 55-66 

persons  born  in  a  country  are  citizens 56 

reasonable  qualification  of  this  rule 66 

foreigners  resident  for  permanent  purposes  are  citizens  ....      56 

when  foreign  domicil  is  abandoned  for  native        56 

of  ambassadors  and  foreign  ministers 57 

of  consuls 67 

of  children  bom  upon  the  sea 57 

of  thrt'c  sorts 57 

of  a  ward,  whether  guardian  may  cluuge 702-709 

NATIONS,  LAW  OF.     (S^  Law  of  Nations.) 

NATURALIA  OF  (H)NTKACTS,  what 350-354,  356 

NATURE  OF  CONTRACTS,  wliat,  and  how  governed 350-356 

NEGOTIAHLE   INSTRUMENTS,  damages  upon 43S-450 

payable  and  indorsed  iu  different  countries 446,  447 

mado  iMiyable  generally 417 

conflicting  opinions  in  New  York  and  Massachusetts     .     .       446-450 

discharges  and  defences  upon 4SS 

maile  and  transferred  in  diffi*rent  countries 494-505 

foreign  indorsee's  right  of  action  in  his  own  name    .     .     .       494-505 

when  indorsed  by  forrign  executor 504,  505 

not  mere  choscs  in  action 504 
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NEGOTIABLE  INSTRUMENTS  — (r(Mi/i«»?rf.  fm 

days  of  grace  upon    *. 492, 506 

foreign  administrator  may  sue  in  his  own  name 736 

NEUTRALITY,  contracts  inconsistent  with 341,  S48 

NON-RESIDENTS,  laws  as  to 24,25 

jurisdiction  over  and  judgments  against 761-765 

NOTARIAL  INSTRUMENTS,  admissibihty  of 635  i? 

NOTARY  PUBLIC,  efficacy  of  his  certificate  in  a  foreign  country     .      850,  853 

NOTICE  OF  ASSIGNMENT,  when  necessary 555,556 

NOTICE  OF  PROTEST  OF  BILLS,  by  what  law  governed    ....   505 
NUPTIAL  CONTRACTS  governed  by  lex  loci     ....    115, 116,  372, 373 


O. 

OBLIGATION  OF  CONTRACTS,  what  and  how  governed    .    .    .      356-362 

personal,  what 784-787 

OFFENCES.    (See  Penal  Laws.) 

OUTLAWRY  IN  ENGLAND,  how  it  affects  the  capacity 117 


P. 

PARAPHERNAL  PROPERTY,  what 229 

PAROL  CONTRACTS,  their  validity  abroad 349,350 

PAROL  PROOF,  case  of  in  France 855 

PARTNERSHIPS  IN  COMMANDITE,  effect  of,  on  contracts  in  foreign 

countries 450 

PATERNAL  POWER  of  the  ancient  Romans 27,  634 

laws  of,  whether  real  or  personal    ....      635-640 

doctrines  of  Merlin 637-639 

how  far  it  affects  real  property  of  children  in  foreign 

countries 635-640 

as  to  consent  to  marriage  of  children  in  foreign 

countries 115, 116 

PAYMENT,  how  and  what  is  good       726-734 

in  what  currency 425-436 

when  at  par  value 425-436 

PENAL  DISQUALIFICATIONS,  not  regarded  in  foreign  countries     173,  840- 

843 
PENAL  LAWS  AND  OFFENCES, 

crimes  are  local  and  exclusively  punishable  where  committed    840-843 

not  regarded  by  courts  of  foreign  State 842  a 

different  doctrine  held  by  Hertius  and  P.  Voet     ....      843,  844 
whether  a  nation  is  bound  to  surrender  up  fugitives  from  jus- 
tice . 845-849 

competency  of  a  witness  convicted  of  an  infamous  crime  in  an- 
other State     843 

reaUty  of  penal  laws 843 
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PENALTY,  imposed  by  foreign  law,  courts  will  not  enforce 841  a 

judgment  for,  not  ground  of  action  of  debt 788  a,  831 

PERFORMANCE.  PLACE  OF,  when  its  law  governs 376 

PERSONAL  ACTIONS,  what 748,  754,  769,  770 

PERSONAL  LAWS,  existed  among  German  nations  from  the  earliest 

times 3,  note  8 

bow  they  affect  the  person 67,  68 

what 633,  592,  593 

whether  they  can  operate  extra-territorially    .    .  771-773 
PERSONAL  OBLIGATION  OF  CONTRACTS,  what  and  how  gov- 

emed 359,360,784-787 

PERSONAL  PROPERTY, 

is  governed  by  the  hiw  of  the  domicil  of  the  owner       .    .  534-541 

reasons  and  origin  of  this  rule 536-539 

when  it  loses  its  character  by  being  fixed  to  the  realty    .    .  541, 548 
may  be  transferred  by  the  law  of  the  domicil  of  the  owner       .  542, 

543,  558-562 

exceptions  to  this  rule       542-548 

Talid  transfer  of,  by  the  hiw  of  the  situs 547 

delivery  necessary  to  complete  a  sale  in  Louisiana  ....        549 

in  Massachusetts      552  note  1, 
554 
invalidity  of  foreign  transfer  without  delivery,  against  cred- 
itors        54S-555 

this  doctrine  questioned 552 

case  of  transfer  at  sea  held  valid  without  delivery      ....    553 

case  of  transfers  by  partners  in  different  places 654 

whether  the  lex  rei  sits  of  the  place  of  transfer  should  prevail    554 

where  attachment  before  assignment 661,  562 

subject  to  what  liens,  &c 662-565 

assignments  under  bankrupt  and  insolvent  hiwa 565 

(Sre  BANKRurT  Laws.) 

transferred  by  marriage  all  the  world  over 581,  582 

will  of,  governed  by  the  kw  of  the  testator's  domicil  .    .      641-648 

(See  Wills.) 
succession  to,  governed  by  the  law  of  the  intestate's  domi- 

cU 677-680 

(See  SuccEMiox.) 
the  primary  fund  for  the  pavment  of  debts  in  Holland  and 

England ' 746,  747 

how,  when  reduced  into  possession  bv  a  foreign  executor     .    •    735 
(See  Movables  ) 

PERSONALTY,  reasons  for  using  this  word       20 

PERSONS,  jurisdiction  over,  (See  Jurisdictios.) 754-765 

PL.\rE,  of  performance 376  « 

POLICY,  NATIONAL,  contracts  opposed  to 341-344 

POLYGAMY,  forbidden  by  Christianity 18MS9  note 

makes  an  exception  as  to  the  validity  of  marriages  by  lex 
lod 1S9,  note  3 
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POSTING,  notice  by,  local  in  ita  effects 761 

POWER,  of  appointment 650 « 

PRESCRIPTION.    {See  Limitations.) 

PRESENCE,  gives  jurisdiction  to  the  Scotcli  laws  m  cases  of  divoroe      27S-2S0^ 

385,  290-292 

PRESUMPTION,  concerning  foreign  law S63tf 

{See  DivoBCES.) 

PRINCIPLES  A.ND  SURETIES,  when  in  different  States 394 

PRIORITY    AND    PRIVILEGE  of  foreign   liens,  how  and  when  al- 
lowed    452-470 

of  domestic  creditors  over  foreign  assignees  ....  379,  380 
of  creditors  under  administrations,  by  what  law  determined  742-746 
conflict  of,  between  foreign  and  domestic  creditors  .  .  .  455-458 
when  determined  by  the  lex  fori 793 

PRIYILEGES  AND  PRIORITIES,  what  is  the  rule  when  law  different 

in  different  countries 451-475 

as  to  real  estate  or  immovables 451-475 

as  to  personal  estate  or  movables 455-475 

{See  Lien.) 

PROCESS,  belongs  to  remedies 784,  785 

{See  Remedies.) 

PRODIGALITY,  how  it  affects  the  capacity 169-175 

PROMISSORY  NOTES, 

{See  Negotiable  Instruments.)         438-450;  499-506 
PROOFS,  FOREIGN.    (-S^^  Evidence.) 

PROPERTY  IN  TRANSITU,  by  what  law  governed 562,  563 

PROSTITUTION,  foreign  contracts  for 340 

PROTEST  OE  BILLS  OP  EXCHANGE,  how  made,  and  according  to 

what  law 505,  852 

PROTESTANTS,  their  views  on  divorces 282 

PUBERTY,  age  of,  by  the  Roman  law 693 

PUPILS,  who  by  the  Roman  law 693 


R, 

RATE  OF  EXCHANGE,  on  foreign  contracts 425,  428 

RATIFICATION /    •    •    •       385, 3S6tf 

REAL  ACTIONS,  what 749,769,770 

REAL  LAWS,  what 533,592,593 

REAL  PROPERTY,  governed  by  the  lex  rei  sit«  .     .     .  510-513,  591-598,  630 

so  contracts  respecting 510-532 

contracts  respecting,  how  dissolved  and  extinguished     .     .       494-498 

what  is  real  property,  according  to  Potbier 517 

does  not  pass  under  foreign  bankrupt  laws 599 

capacity  to  take  or  transfer,  governed  by  the  lex  rei  sitae    .       599-606 
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foreign  jurists  divided  upon  this  point 681-606 

capacity,  according  to  some,  determined  bj  the  domidl  of  the 

party 601 

forms  of  transfer  determined  by  the  lex  rei  sitas 607 

foreign  jurisU  divided  on  this  point 607-ft25 

testaments  of,  according  to  some,  governed  by  the  domicil  of  the 

testator 610-635 

the  extent  of  the  interest  transferred  governed  by  the  lex  rei 

sitai 626-629 

restrictions  upon  transfer  also 

doctrines  of  the  common  and  civil  law  alike  on  this  point  .    .    .    626 

what,  determined  by  the  lex  rei  sit« 629,  630 

acquired  by  o|)eTation  of  law,  only  according  to  the  lex  rei  sits  630,  631 
under  the  common  Uw,  not  affected  by  the  hiw  of  community .    .    634 

difficulties  of  the  civilians  on  this  subject 639 

wills  of,  governed  by  the  lex  rei  sitas 651 

(See  Wills.) 

succession  to,  governed  by  the  lex  rei  sit« 681-683 

{See  Succession.) 

not  subject  to  the  authority  of  a  foreign  guardian 701 

trtepasses  to,  are  deemed  local 771 

a  different  doctrine  once  held 772 

jurisdiction  over,  exclusive 766-773 

foreign  judgments  arc  conclusive  upon 812 

(See  Immovables.) 

ElEAL  SECURITIES,   how  administered  when  converted  into  personal 

assets 741,  742 

flEALTY,  reasons  for  using  this  word 19 

of  penal  hiws 843 

[IE-EXCHANGE,  by  what  hiw  governed 425-428 

lEGISTRATION,  necessary  to  make  certain  instruments  evidence     .    .    .    852 

ilEMEDIES,  arc  part  of  the  cotuequeiuset  of  contracts 481 

classed  into  three  sorts 749 

by  actions  rral,  personal,  and  mixed  in  the  Roman  law  ....    749 
where  actions  must  be  brought 

{See  Jurisdiction.) 

arc  governed  by  the  lex  fori 772,  773.  853  a 

reasons  of  this  rule 77'V775 

this  nile  recognized  by  the  civilians 776-779 

qucjitious  as  to  what  belongs  to 779 

what  p*»r!*(Mis  may  sue 779-7S I 

where  asidgiimrnt  of  an  Irish  judgment 782 

where  a  scrawl  has  the  force  of  a  seal 7*^4 

the  m(Mle  of  process  bclonirs  to 7^i 

where  the  contract  creates  no /v^rfoW  obligation  .     .     .     .      785,  7S6 

whfii  a  party  is  liable  to  anrst 786,  7*^7 

form  of  jiidirmcnts  and  cxrcutions  belongs  to 7**7 

Kt-off,  licus,  priorities,  &e ,  b(*long  to 792,  793 

67 


898  INDEX. 

REMEDIES  —  continued.  pam 

Statutes  of  Limitation  belong  to 793,794 

Statutes  of  Frauds  belong  to 794  « 

REMOVAL,  with  intent  to  reside,  how  it  affects  domicil 47-54 

RESIDENCE,  definition  of,  as  used  in  statutes 57 « 

its  importance  in  determining  domicil 43 

must  be  voluntary 44, 53 

once  acquired  remains 53 

of  corporations 177,  note 

principles  as  to,  in  different  countries 55-57 

•  gives  jurisdiction  to  the  Scotch  courts  in  cases  of  diyoroe  .  284-293 
{See  Divorces.) 

REVENDICATION,  right  of,  what 563 

REVENUE  LAWS,  FOREIGN,  contracts  m  evasion  of  ....  331,338 
not  regarded 33S 

ROMAN  LAW,  called  the  common  law 11 

as  to  domicil 41 

RUNAWAY  MARRIAGE,  case  of 278 


S. 

SALE,  contract  of,  what  law  governs  validity  of 392  4 

SCOTCH  DIVORCES  of  English  marriages 207-215,  284, 292 

how  obtained 276 

{See  Divorces.) 
SCOTCH  HERITABLE  BONDS,  what 513 

whether  payable  out  of  the  real  or  personal  estate .     685-687,  747, 7iS 
SCOTCH  MARRIAGES,  by  parties  domiciled  in  England  ....      207-215 

SCRAWL,  where  it  has  the  force  of  a  seal 7S4 

SEAL,  of  a  sovereign,  Court  of  Admiralty,  &c.,  its  effect 872 

SECURITY  AND  LOAN,  when  in  different  States 392,393 

SFNATUS-CONSULTUM  VELLEIANUM,  what  it  is      .     .      17-19,  80, 592 

wbether  it  is  a  real  or  a  personal  statute 17-19, 592 

SET-OFF,  what  will  constitute,  in  foreign  country 476,  note  4 

belongs  to  the  remedy  {See  Compensation) 792, 793 

SETTLEMENT  under  poor-kws 63,  note 

SETTLEMENTS,  MARRIAGE,  their  interpretation 372 

SHirMASTERS,  how  far  bound  by  foreign  law 387,  note  2 

SISTER-IN-LAW,  marriage  with 195 

Dr.  Livingston's  Dissertation  as  to 194,  note  3 

SLAVERY,  how  it  affects  the  capacity 153-173 

SLAVE-TRADE,  foreign,  contracts  to  carry  on 342 

SMUGGLING,  contracts  for 334,335 

SOVEREIGN,  FOREIGN,  may  sue  in  our  courts      ......  780,780  a 
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SOVEREIGNTY  of  a  nation  over  its  own  subjects       ....   23,  24, 109, 110 
within  its  own  territory       23 

SPECIAL  LAWS,  as  to  the  capacity  of  persons,  what 68 

STAMPS,  how  they  affect  foreign  contracts 346,  448,  852 

STATUTE  OF  FRAUDS,  contracts  under,  their  validity  abroad  319,  351  note  1, 

607,  852 

STATUTES,  divisions  of,  by  the  civilians 11 

what    .     ,    X 11-14 

personal,  what 13,  533 

real,  what 13,533,637,684 

mixed,  what 13,  533 

distinction  between  personal  and  real 14,  20,  637 

Senatus-consultum  Velleianum 19,  592 

distinction  between  local  and  personal 510 

STATUTES  OF  LIMITATIONS.     (^tf<?  Limitations.) 

STOCK,  in  banks,  canals,  &c.,  its  locality 542 

STOPPAGE  IN  TRANSITU,  right  of,  how  it  adheres  to  property    .    .    .    562 
SUBJECTS,  wherever  they  may  be,  bound  by  the  laws  of  their  coun- 
try     23-25,109,110 

who  are 756 

SUCCESSION  AND  DISTRIBUTION, 

of  personal  property  governed  by  the  law  of  the  domicil  of 

the  intestate 677-680,  691  a,  722-732 

reason  of  this  rule 727-732 

of  immovable  property  governed  by  the  lex  rei  sitae    .    .      681-684 
meaning  of  the  word  "  heirs,"  &c.,  how  determined    ....    684 

embarrassing  questions  arising  under 685-692 

where    intestate,  domiciled   in   England,  left  real  estate  in 

Scotland 686 

SURETIES,  according  to  what  law  liable 359,  360 

SURETIES  AND  PRINCIPALS,  when  in  different  States 812 


T. 

TAXATION  of  resident  or  inhabitant 61,  note 

TENDER  AND  REFUSAL,  when  a  discharge 477,478 

TERRITORIAL  JURISDICTION 21 

principles  of  Boullenob  as  to 21,  22 

TERRITORY,  force  of  the  laws  of  a  nation  out  of 8,  22-25, 168 

this  force  depends  upon  comity 31-39,  374,  424 

power  of  administrator  does  not  extend  beyond 713 

jurisdiction  depends  upon 754 

TESTAMENTARY  HEIR,  by  the  Roman  law,  who 710 

TESTAMENTS.    (See  Wills.) 
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TORTS,  committed  abroad,  redressed  by  any  court %Ug 

statutory  and  common  law,  discussion  concerning S44  « 

on  board  foreign  vessels,  by  what  law  governed  in  caae  of  a  con- 
flict of  laws    589 

(See  Collisions.) 

TRANSFER  of  foreign  liabilities,  right  to  sue  upon 499-506 

of  personal  property.     (See  Pebsonal  Propeett.) 
under  the  bankrupt  laws.    (See  Bankrupt  Laws.) 

TRANSIENT  PERSONS,  contracts  of 369,370 

TRIALS,  locality  of,  distinctions  as  to 771 

TRUSTS  under  foreign  wills 73U 

TURNPIKE  SHARES,  their  locality       542 

TUTOR,  who  by  the  Roman  law 693 


U. 

UNCLE  AND  NIECE  BY  BLOOD,  marriage  between 193 

UNIVERSAL  LAWS,  not  recognized  by  nations  of  antiquity 3 

as  to  the  capacity  of  persons,  what 67, 68 

USAGE,  how  it  affects  contracts .    364 

USANCE,  its  meaning  in  different  countries 365 

USURY 899, 40i 

UTAH,  marriage  valid  by  the  law  of,  invalid  in  England 1S8  f 


V.  • 

VALIDITY  OF  CONTRACTS,  what 315,316 

governed  by  the  lex.  loci 326,  327,  471 

(See  Contracts.) 
VALUE  OF  MONEY  IN  CONTRACTS,  by  what  rule  ascertained    .    .    425 

VENIA  ^TATIS,  meaning  of 82,  note  5 

VIIS  ET  MODIS,  citations,  what  they  are 760 


W. 

WARD.     (See  Guardians.) 

WARRANTY,  affects  the  nature  of  a  contract 355 

WIDOWS,  their  domicil  50 

WILLS  AND  TESTAMENTS,  according  to  the  law  of  the  testator's 

domicil  pass  personal  property,  wherever  situate     .     .      641-657 
Sir  J.  NichoU's  exception  to  this  rule  in  the  case  of  English 
subjects  abroad 643,  644 
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WILLS  AND  TESTAMENTS  — c«i/f»«frf.  r„ 

this  rule  establiihed  iu  America 644 

Scotland 645 

among  the  foreign  jorists 645  J 

as  laid  down  by  Vattel 646,  647  , 

where  change  of  domicil  after  making  the  will  ....      64S,  649  ; 

interpretation  of  foreign 661-676,  686,  691  ^ 

of  immorable  property  governed  by  the  lex  rei  site   .    .      600-620,  ^ 

651-660  i 

distinctions  of  the  foreign  jurists  on  this  head    ....      65S-659 
the  Scotch  law  in  coincidence  with  the  common  law  ....    659 

when  interrupted  according  to  local  rules 684 

of  personal  property,  by  what  evidence  established     ....    863 
construction  governed  by  law  of  domicil       691 

WITNESS,  competency  of,  when  convicted  of  an  infamous  oiime  in  another 

State 841 

when  competent  abroad  and  incompetent  here 850 
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